Grand Bees Development. LLC.

VS.

South Carolina Department of Health and
Environmental Control and County of

Charleston,

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Petitioner,

Respondents.

For the Pentoner:

For the Respondent SC DHEC:

For the Respondent County of Charleston:

APPEARANCES:

FILED

MAR 192013

SC ADMIN. LAW COURT

Docket No. 11-ALJ-07-0336-CC

FINAL ORDER AND DECISION

G. Trenholm Walker. Esquire
“Jamie A. Khan, Esquire

Etta R Williams. Esquire

Bernard E. Ferrara. Jr.. Esquire

Joseph Dawson. [11. Esquire

This matier comes before the South Carolina Administrative Law Court (“ALC™ or

“Court”™) pursuant to S.C. Code Ann. §1-23-600(A) and S.C. Code Ann. §44-1-60(F)(2) upon the

Request for a Contested Case Hearing filed by Grand Bees Development. LLC ("Petitioner”).

Petitioner contests the September 1, 2011 ftinal agency decision of Respondent South Carolina

Department of Health and Environmental Control (“DHEC™), to issue a modified permit to

Respondent Charleston County (“County”™) for the expansion of the Class 11 Landfill that is part

of the County’s Bees Ferry Landfill. On Sceptember 12, 2011, Petitioner filed a timely request

for a Final Review Conference. and on October 13. 2011, the DHEC Board decided not w grant

discretionary review. Therealter, on November 2. 2011, Petitioner filed a Request for Contested

Case Hearing with this Court.

In its Request for Contested Case Hearing. Petitioner asserts that the County’s proposed

expansion of the Class 1l Landfill violates applicable regulations and statutes and that this Court

should vacate the moditied permit.
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The Court conducted a hearing on the merits on March 20. 2012, at the Administrative
Law Court in Columbia. South Carolina.

FINDINGS OF FACT

Having observed the witnesses and cxhibits presented. weighed their credibility. and
taking into consideration the burden of persuasion of the parties. | make the tollowing tindings of

fact by a preponderance of the evidence:

I Notice of the time. date and nature of the hearing was timely given o all parties.
2. Petitioner is the owner of a tract of land comprised of approximately 311 acres.

located off Bees Ferry Road in the City of Charleston. South Carolina (Charleston County TMS#
301-00-00-033) (the “Grand Bees Property™). Petitioner purchased the Grand Bees Property on
November 15, 2004.

3. The Grand Bees Property is zoned Planned Unit Development ("PUD™) by the
City of Charleston (“City™) and is designated for residential land use. The Grand Bees Property
is part of a larger PUD in the City called Bees Landing. which was first approved by City
Council in March of 1993, Also known o the public as Grand Oaks Plantation (“Grand Oaks™).
the Bees Landing PUD has been amended numerous times by City Council — most recently on
February 14, 2012, At the time of the hearing, there were nine distinct and completed
neighborhoods in Grand Oaks totaling approximately 1,500 homes, along with various city parks
and other amenities.

4. The Grand Bees Property represents approximately twenty-five percent (25%) of
the total land area in Grand Oaks. Under the Bees Landing PUD, the Grand Bees Property is
designated for residential development. It is one of the last remaining components ol Grand
Oaks that is not vet fully built-out.

3. Petitioner has paid its sharc of dues and assessments of the Master Grand Oaks
Association since acquiring the Property in 2004,

6. Various other residential developments are located in the vicinity of Grand QOuaks
including, but not limited to. The Hunt Club and Long Savannah (residential PUDs in the City
of Charleston) located to the west and north of the Grand Bees Property.

7. The County operates the Bees Ferry Landfill (Charleston County T™MSH 301-00-
00-026) (the “Landfill"), located on Bees Ferry Road in the unincorporated patt of the County.

Bees Ferry Road abuts Grand Oaks and the Grand Bees Property. The Landfill and the Grand
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Bees Property share a common boundary along the Grand Bees Property’s southwest property
line.

8. Charleston County disposes of various types ol waste at the Landfill. and the
portion of the Landfill adjacent to the Grand Bees Property is a DHEC Class I Landfill. This
landfill had been classified under former DHEC regulations (prior to May 23, 2003) as a
construction, demolition. and land clearing debris Tandfill ("C&D Fandfill?).

9. The Petitioner is in the business of residential development. and as such.
purchases land. plans the residential project. obtains land plan approval. engineers the
improvements to the land, obtains other necessary approvals and permits. builds  the
infrastructure, installs the utilities. subdivides the Tand mto fots. and then sclls the residential lots
to home builders.

10. Prior to purchasing the Grand Bees Property, Petitioner conducted due diligence
that included reviewing the Grand Bees Property’s zoning, the C&D Landfill’s DHEC Permit
(“C&D Permit™). and the County regulations applicable o the Landfill.  Petitioner’s
representatives also met with Charleston County solid waste officials prior to purchasing the
Grand Bees Property. At the conclusion of its due diligence. the Petitioner determined that
according to the County’s zoning ordinances, the County would need to obtain a special
exception from the Charleston County Board of Zoning Appeals as a prerequisite o expansion of
the C&D mound adjacent to the Grand Bees Property.

1. Under the County’s zoning ordinances a special exception requires a public
hearing that allows comments from the public. A special exception would also require the

County to directly notify adjacent property owners, such as Petitioner.

12. On November 15, 2004. Petitioner closed on the Grand Bees Property for
$4.141.518.00.
13.  Consistent with its zoning for residential use under the Bees Landing PUD.

Petitioner obtained site plan approval from the City for 307 residential units in February 2000.
After obtaining site plan approval. Petitioner proceeded o incur extensive engineering costs for
the necessary infrastructure improvements w the Grand Bees Property 1o accomphish the
residential development.

14. Taylor Bush. one of Petitioner’s principals. testified that his company has so far

invested approximately $8.000.000 in the acquisition and development of the Grand Bees
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Property.

13, The County has operated the Landfilh at its current location sinee approximately
1977. Pursuant to the S.C. Solid Waste Policy and Management Act of 1991 (the “Act”). the
County has operated the C&D/Class H Landfill under DHEC Permit Number 101001-1201 since
October 17. 1997,

10. In July 2007. the County applicd to DHEC o amend its C&D Permit at the Bees
Ferry Landfill. and in November 2007, the County revised its application. The County’s
application sought to enlarge the vertical height limitation from 747 above mean sea fevel
(“*MSI.") 1o 168" MSL and to expand the footprint of the C&D by 3.5 acres. As stated in its
application. the increases would expand the C&D Landfill's maximum disposal capacity from
approximately 2.3 to 3.4 million cubic vards. more than doubling its size.

17. The vicinity map. included in the County’s 2007 permit application as required by
regulation. found at Page G-04 of the application, identifies the adjoining Grand Bees Property
as zoned PUD with the land use specified as residential. The vicinity map {dated 2004) used in
the 2007 application is based on a 2001 aerial photograph.

18. Although at the time of its application the County knew Petitioner was n the
process of developing the Grand Bees Property for residential units, the County did not directly
notify Petitioner of the County’s application to DHEC 1o expand the size of the C&D Landfill.

19. DHEC granted the modification of DHEC Permit Number 101001-1201 (the
“First Permit Modification™) on January 17. 2008. The Petitioner learned of the County’s
application a few days after the First Permit Modification’s issuance.

20, Thereafter. Petitioner requested a contested case hearing to challenge the issuance
of the First Permit Modification. The Honorable Ralph King Anderson. 1 conducted a hearing
on January 13" and 14™. 2009 (Docket No. 08-ALI-07-0198-CC). Judge Anderson ultimately
ruled that DHEC erred in granting the permil because the County failed to obtain u special
exception in accordance with its own zoning ordinances and the Zoning and Land Development
Regulations (“ZLDR™). As a result. the modified permit was inconsistent with local zoning. land
use, and other applicable regulations in violation of S.C. Code Ann. § 44-96-290¢F). By Order
dated June 2. 2009, Judge Anderson vacated the First Permit Modification and remanded it o
DHEC.

21. Alter Judge Anderson issued his order vacating the First Permit Modification. the
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County amended its ZLDR o eliminate the requirement of & special exception for the expansion
of the Bees Ferry Landfill.

22, The County’s zoning amendment, eliminating the need for a special exception,
was approved in 2010, DHEC considered the previously filed permit application from 2007 1o
re-issue the permit modification for expansion of the Class {l fandfill. - The County <did not
submit a new permit application nor did DHEC require one. The County merely provided some
additional information, primarily dealing with zoning. to supplement its 2007 application.

23. Since the County’s initial 2007 application, the General Assembly substantially
revised DHEC’s regulations governing solid waste landfills. Specifically. DHEC reviewed the
First Permit Modification in 2007 and 2008 under then applicable S.C. Code Regs. 61-107.11.
S.C. Code Regs. 61-107.19 repealed and replaced $.C. Code Regs. 61-107.11 on May 23.2008.

24.  Kent Coleman, Director of DHEC's Division of Mining and Solid Waste
Management testitied that. on remand from this Court. it evaluated the 2007 permit application
under the new regulations. Since the new regulations comtained new groundwater monitoring
regulations, DHEC required the County to supplement its application in this repard.  However,
DHEC did not otherwise require the County to update its application.

25. Mr. Coleman further testified that in addition to the vicinity map based on the
2001 aerial photograph, DHEC subsequently consulted “numerous aerial photographs throughout
the process ... that were more updated through time.” However, none of these other aeral
photographs are in the record.

26. As for DHEC’s consistency determination after the First Permit Modification was
vacated, on April 12, 2011, Mary Varga with DHEC sent an internal memorandum with the
subject line “Review of Charleston County ZLDR™ to Tim Eleazer with DI E:C (the
“Consistency Memorandum™) stating that “[sftaff initiated a review that included the Charleston
County’s Zoning Ordinance, last amended on December ]6. 2010. the Charleston County zoning
map. and a letter dated February 3. 2003, from the Charleston County’s Planning Department to
determine if [the Bees Ferry Class 11 Landfill Expansion] is consistent with local zoning.”

27. The Consistency Memorandum concluded that DHEC “has determined that the
proposed expansion is consistent with the Charleston County land-usc planning and zoning.”
However, the Consistency Memorandum does not state that any other local ordinances, including

any contained in other chapters of the Charleston County Code of Ordinances. were consulted in
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addition to the ZLDR during DHEC's consistency review process.  The Consistency
Memorandum represents the only written documentation o’ DHEC's official consistency
determination in the record.

28. DHEC approved a draft permit modification on April 18. 2011: and on April 13.
2011. DHEC published public notice of the draft permit moditication in 7he Post & Courier. the
Charleston daily newspaper. A public hearing on the draft permit moditication was held on July
13. 2011, Petitioner’s representative along with other individuals from Grand Oaks and the
community attended and offered comiments.

29. On September 1. 2011, DHEC rendered its final decision on remand and issued a
new permit modification of DHEC Permit Number 101001-1201 (the “Second Permit
Modification™). The Second Permit Modification authorizes the County to make the same
modifications to the Class Il Landfill as the First Permit Modification, 1.e. increasing the height
of the Class 11 Landfill from 74 feet MSL to 168 feet MSL. increasing the annual disposal limit
from 182.000 tons per vear to 200.000 tons per vear. more than doubling its overall capacity. and
expanding the footprint by 5.5 acres.  Mr. Coleman approved and signed both the First and
Second Permit Modifications.

30. During the hearing. Mr. Coleman testified that DHEC's permitting authority is
subject to the requirements of the Act and its implementing regulations, namely S.C. Code Regs.
61-107.19. He further testitied that under S.C. Code Ann. § 44-90-290(1) and S.C. Code Regs.
61-107.19, a permit cannot be issued by DHEC unless the expansion atlowed by the permit 1s
also consistent with local zoning and land use ordinances.

31 S.C. Code Regs. 61-107.19, Part | (D)(1)(a) requires that prior to the submiual of
a permit application for a new or expanded landtill. the applicant must demonstrate. among other
things. that the activity is consistent with local zoning, Tand use. and other applicable ordinances
under S.C. Code Ann. § 44-96-290(F). Additionally, S.C. Code Regs. 61-107.19. Part |

(D)(1)(b) provides that consistency determinations made pursuant to Part 1 (D)(1)(a) “prior to the

effective date of this regulation . . shall remain applicable and become the agency’s final
determination . . . subject o the appeat provision in Part F(Dhey ... 7
52, In his testimony. Mr. Coleman stated that DHEC deemed the consistency

requirement of $.C. Code Ann. § 44-96-290(F) satisfied once DHEC learned that the County had

amended the Z1.DR to eliminate the need for a special exception for expansion of the landfill.
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Therefore. DHEC did not consider other applicable County ordinances.

33. Also. during the hearing betore this Court. the Petitioner offered o evidence a
certified copy of County Ordinance #180. adopted by County Council on March 5. 1974, which
is presently codificd (with minor typographical modifications) at Section 10-22 of the Charleston
County Code of Ordinances (hereinafter. “Section 10-227. Counsel for both the County and
DHEC stipulated that Section 10-22 (titled “Disposal Sites and Facilities™) was in ¢flect when
the original permit application was filed in 2007 and when the Second Permit Modification was
issued. Moreover, wording in this Section shows that it applics to “|a]ll owners or operators of
solid waste disposal facilities including governmental units or agencies.”  The Scction also
provides that certain site design regulations are triggered “[wlhen a new santtary landfill is

constructed or an existing site is extensively re-designed.” (Emphasis added.)

34. The site design regulations include Section 10-22(2)(d). which provides that all
disposal sites shall “conform with the surrounding environment.” Section 10-22(2)(e) provides
that solid waste disposal sites must also ~conform with future development of the area.™ The
County never brought Section 10-22 to DHEC's attention. Furthermore. Mr. Coleman testified
that DHEC did not consider Section 10-22 when deciding whether to grant the Second Permit
Modification and he did not become aware of it until his deposition in preparation for this
hearing. There is also no mention of Section 10-22 in the Consistency Memorandum.

35. The Consistency Memorandum does not reference the Charleston County Code of
Ordinances — it only references the ZLDR. There is no evidence in the record that Section 10-22
or the County’s Code of Ordinances. more generally. was ever reviewed by DHEC to determine
whether the requested permit modification was consistent with all applicable local ordimances.

30. According o Mr. Coleman. Section 10-22 was irrelevant to DHECTS consistency
determination because its “generalized language is not applicable . . . in the sense that it doesn’t
change anything and doesn’t specify anything about . . . the requirements that the local zoning
does not already cover.”

37 Petitioner’s expert. John S. Lester. PI5 ("Lester™) (the President of HLA. Inc. a
civil engincering and landscape architecture firm in Charteston). My, Bush. and Wallace A Jack
(“Jack™) (a board member of the Grand Quks Boulevard Association). all testitied to the rapidly
expanding and residential character of the arca surrounding the landfill since 2001, Thesc

witnesses testified that increasing the maximum height of the Class [ Landfill from 74 feet to
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168 feet (in addition to the other modifications allowed by the Second Permit Moditication)
would neither be compatible with nor canform o current and future development in the area.
They expressed concerns about noise. dust, aesthetics, and increased traffic from operations
associated with the requested expansion of the Class 11 Landfill. Specifically. Mr. Bush testtied
that the Second Permit Modilication would have a “signilicant impact”™ on his ability 1o develop
and market the Grand Bees Property due 1o the expansion’s incompatibility and nonconformance
with adjacent residenuial development.

38. Mr. Lester testified that the 168-foot maximum height of the Class H Landfill,
allowable by the Second Permit Modification. would match or exceed many ol the tallest
structures in Charleston County, including the driving surface of the Arthur Ravenel. v, Bridge
(the New Cooper River Bridge) as well as what is possibly Charleston’s tallest building. the
Holiday Inn along the Ashley River. In addition, he testified that based on the to-scale.
engineering models his firm had produced. a 168-foot Class 11 Landfill would be clearly visible
over the tree lines and buffers of the surrounding neighborhoods. including both the Grand Bees
Property and other parts of the Grand Oaks community.

39. In addition to these models. Petitioner offered two updated aerial photographs of
the landfill and its surrounding arca. depicting the status of existing and planned residential
development as of 2008 and 2012, These developments include. but are not Himited to. the
Grand Bees Property. the several other neighborhoods in Grand Oaks. and other residential
developments adjacent to the Landfill. The updated aerials show vast changes in the surrounding
areas since 2001.

40. After Judge Anderson vacaled the First Permit Modification in 2009, DHEC
never required and the County never provided a vicinity map with aerial photography updated
from 2001. The vicinity map DHEC relied on in making its permitting decision does not reflect
the substantial growth in residential development the area has experienced over the fast ten years
and will experience in the coming vears. In contrast, the updated aerials depict the state of
existing and future residential development as of 2008 and 2012.

41. Aside from Section 10-22 of the Charleston County Code of Ordinances. Chapter
9 of the ZLDR contains Development Standards which are generally applicable o new and
expanding development. These Standards are intended “to protect the public health, safety. and

general welfare:” “to promote harmonious and orderly development:™ and “to foster ¢ivie beauty
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by improving the appearance. character and economic value of civie. commercial and industrial
development within the unincorporated areas.” Article 9.1. ZLLDR.  These Development
Standards are also designed to: “Implement the use of vegetated buffers in order to nitigate the
effects of incompatible adjacent uses. 1o provide transition between neighboring properties and
streets. to moderate climatic effects. and to minimize noise and elare.” Article 9.1 Z1DR.

42. The landscaping, screening. and butfering regulations provide that “|wlhen
modifications or additions are being made 10 an existing non-residential building or site, the
standards of this Article shall apply to those portions of the subject parcel that are directly
affected by the proposed improvements. as determined by the Planning Director . ... Article
0.5. ZLDR. In essence. the landscaping. screening, and bullering requirements are applicable to
modifications of non-residential sites in Charleston County. including “waste-related uses.”
Article 9.5.1 and Article 9.5.4(A)(4). ZLDR.

43. In this instance. the County’s regulations require a one hundred (100) foot
vegetative buffer between the Class 1 Landfill and Petitioner's property. specifically nine (9
canopy trees, cleven (11) understory trees and fifty (30) shrubs per one hundred (100} fect of
linear buffer along the property line. However. the approved Second Permit Modification
drawings contain no reference to the County’s landscaping regulations. no description or
requirement of the vegetation that would be required to be planted. and no planting or
landscaping plan.

44, The Petitioner’s witness., Mr. Lester, testified that in practice. landscaping plans
are submitted and required by local government to prove compliance with buffer and
landscaping regulations as a precondition to land development. However. no landscaping plan or
similar documentation was included either in the County’s 2007 application. as supplemented. or
the Second Permit Modification itself.

45, Mr. Lester further testified that in 2009 and 2012 his’ firm physically inspected
the one hundred (100) foot space between the Class 1 landfill and Petitioner’s Property. and
observed that it does not meet the specilic requirements of the ZEDR. by not containing the
vegetative butfering requirements. Additionatly. the 100 foot space is utilized as an access road
by the County around the Landfill.

40. Bevond consistency with the ZLDR and the County’s Code of Ordinances. under

S$.C. Code Regs. 61-107.19 Part 1V (B)(1)(a) a landfill’s fill area boundary may not be located
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within one thousand (1.000) feet of any “residence.”  As previously mentioned. the Cuy
approved the Grand Oaks PUD and the Petitioner’s site plan for residential development several
vears before the County applied to DHEC for the expansion permit for its Class il landhil.

47. According to testimony provided by Mr. Bush. the planned development for the
Grand Bees Property consists of various engineering phases. including Phase 7 adjacent to the
Class 11 Landfill's common boundary. Mr. Bush further testified that Phase 7 has been both
permitted for residential development by the City and enginecred for water, sewer. sLOFM System.
and roadway infrastructure Improvements.

48. Mr. Lester surveved the common boundary between the Grand Bees Property and
the Class H Landtill.  He testified o the measurements performed. computer aided design
(“CAD™) plats produced, and the location of approximately 130 approved and planned
residential lots on the Grand Bees Property located within 1,000 feet of the fill area boundary of
the Class 11 Landfill Permit. Mr. Lester's analysis was based on the residential development
approvals as well as Phase 7's enginecring.

49, As sel forth below, S.C. Code Regs. 61-107.19 neither defines “residence” nor
provides a test for determining when a “residence” will be considered to be within 1.000 feetof a
Class 11 Landfill. Additionally. the DHEC Board has no reported decision that interprets how the
Department defines “residence”™ for purposcs of its Solid Waste Act and the regulations
propounded thereunder.

50. The Department’s permitting decision in this case was based on the dictionary
definition of “residence” that personnel interprets to mean a structure where someone hves or
could live, as evidenced by a certificate of occupancy (*COY) eranted by local government
authorities. According to the Department’s withess. Mr. Coleman. if a CO was granted within
1,000 feet of a residence “like a day prior o fa permit being issucd]. we would have 1o consider
that in our decision . . ..”

51, The partics do not dispute that “there are proposed and planned residences ... at
this property.”

CONCLUSIONS OF LAW

Based on the forcgoing, 1 make the following legal conclusions:
1. The Administrative Law Court has jurisdiction over this contested case matler

pursuant to S.C. Code Ann. §§ 1-23-600(A) and 44-1-60(F)(2) (Supp. 2012).
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2. In contested case hearings. the Administrative Law Judge is the fact finder and
makes a de novo determination regarding the matters at issue. Brown v. S.C Dep’t. of Health
and Envtl. Control, 348 S.C. 507, 520, 560 S.E.2d 410, 417 (2002).

3. The Petitioner, as the party challenging the issuance of the Permit to the County,

bears the burden of proving, by a preponderance of the evidence, that the Permit issued by
DHEC to the County did not meet the requircments of S.C. Code Ann. § 44-96-10 ef seq. and
S.C. Code Regs. 61-107. See Leventis v. S.C. Dep’t. of Health and Envtl. Control, 340 S.C. 118,
132, 530 S.E.2d 643, 651 (Ct. App. 2000).
CONSISTENCY WITH LOCAL LAND USE ORDINANCES
4. S.C. Code Ann. § 44-96-290(F), contained in the Act, provides that: “[nJo permit

to construct a new solid waste management facility or to expand an existing solid wasle
management facility within a county or municipality may be issued by the department unless the
proposed facility or expansion is consistent with local zoning, land use, and other applicable
local ordinances, if any.” |

5. Compliance with local zoning, land use, and other applicable local ordinances is a
condition precedent to DHEC issuing a permit for an expansion of an existing solid waste
facility. Southcast Resource Recovery, Inc. v. S.C. Dep’t. of Health and Envtl. Control. 358 S.C.
402, 407-08, 595 S.E.2d 468, 471 (2004).

6. Our courts have held that “consistent with” means “comply with” in this context,

and the two terms are regularly used interchangeably when discussing the requirements of S.C.
Code Ann. § 44-96-290(F). See Southeast Resource Recovery, Inc., 358 S.C. at 408, 595 S.E.2d
at471.

7. A consistency determination by a county applicant does not control; the law

requires- that the permitting agency’ determine consistency for purposes of a state statute that

requires consistency as a condition of permitting. Southeast Resource Recovery. Inc., 358 S.C.

at 407-08, 595 S.E.2d at 471 (“[a]lthough Section 44-96-290(F) requircs a proposed facility
comply with local standards, it does not designate the county as the final arbiter on whether the
proposed facility complies with its local zoning. land use. and other ordinances.”). Clearly,
DHEC is prohibited from delegating the consistency determination to local governments through
letters of consistency or other means. 1d. DHEC has the ultimate responsibility to ensure that it

surveys and considers all local zoning, land use, and other applicable ordinances. ld.
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S. The ALC. as de novo tact finder in contested case hearings. similarly musi
determine whether DHEC made a proper consistency détermination. To decide whether DHEC
made a proper consistency determination. this Court must determine whether DHEC reviewed all
applicable local ordinances and whether the permit. as granted. is consistent with these

ordinances. S.C. Code Ann. § 44-96-290(F): See Southeast Resource Recovery. Ine. v, South

Carolina Dept. of Health and Environmental Control. 338 S.C 402,395 S.12.2d 468 (2004,

9. As a matter ol law. Section 10-22 is an applicable local land use ordinance under
S.C. Code Ann. § 44-96-290(F). It specitically governs solid waste disposal facilities (both new
and expanded). including those owned and operated by governmental entities. including the
County.

10. Section 10-22(1) applies various rules and regulations to “[aJll owners or

operators of solid waste disposal facilities including governmental units or agencies™ (cmphasis

added).  Additionally, Section 10-22(1)(c) provides that these site design regulations arc

triggered “[wlhen a new sanitary landfill is constructed or an existing site_is_extensively re-
designed™ (emphasis added). Among other things. Scction 10-22(b) provides that the disposal
site shatl “conform with the surrounding environment™ and “contorm with future development of
the area.”

1. According to the South Carolina Supreme Court. zoning ordinances are not the

only means by which local governments can regulate land use. Greenville County v. Kenwood
Enterprises, 353 S.C. 157. 165, 577 S.E.2d 428. 432 (2003). overruled on other arounds by Byrd
v. City of Hartsville, 365 S.C. 630, 620 S.E.2d 76 (2005) (*[ W}hile the Comprehensive Planning

Act governs zoning, it simply does not evince a legislative intent to completely prohibit any
other local enactments from touching upon zoning or land use.”™). The terms of S.C. Code Ann.
§ 44-96-290(F) acknowledge this distinction as well by expressly differentiating between zoning
and general land usc ordinances: “No permit . . . may be issued by the department unless the

proposed facility or expansion is consistent with local zoning. land use. and other applicable

local ordinances ... .7 (emphasis added).

12.

In this case. DHEC was required to consult aff applicable land use ordinances in
the Code, especially those specifically dealing with solid waste facilities. in addition to the
ZLDR in order to fulfill the consistency requirement of S.C. Code Ann. § 44-96-290(1).

However, DHEC never considered Section 10-22 in its consistency review.
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13. DHECs failure to review Section 10-22 is significant.  Unlike other County
ordinances including the ZLDR, Scction 10-22 requires consideration of conformity with the
surrounding environment and furure development of the area. Given the evidence of substantial
existing residential development in the arca, and future development in the area. including. but
not limited 1o Petitioner’s development on the Grand Bees Property. consideration of Section 10-
22 would have materially influenced DHEC s permitting decision. It is apparent in this mstance
that DHEC s consistency determination is materially incomplete and. therefore. facially invalid.
As a result, DHEC violated the applicable law in granting the Second Permit Modification. S.C.

Code Ann. § 44-96-290(F): Southeast Resource_Recovery, Ine.. 338 5.C. at 407-08. 3953 S.E.2d

at 471.

14, The Court rejects Respondents™ argument that Section 10-22 is less specific and
more vague than the ZLDR and thercfore superseded by the ZL.DR. making Section 10-22
irrelevant for the purposes of consistency review. It is the conclusion of this Court that Section
10-22 is a valid land use ordinance that exists in addition to the ZLDR. Respondents have
presented no authority to support the view that the ZLDR preempts. for the purposes of DHEC's
consistency analysis, an otherwise applicable valid land use ordinance simply due to the latter’s

being more specific. See e.g., Mikell v. County of Charleston, 386 S.C. 153. 687 S.E.2d 326

(2009) (“Where two ordinance provisions deal with the same issue. one in a general and the
other in a more specific and definite manner. the more specific prevails.”).
I3. Respondents also argue that “broad. general statement of goals™ cannot be relied

upon in a consistency determination. Southeast Resource Recovery, Inc., 358 S.C. at 409, 5935

S.E.2d at 472 (holding goals “to preserve. protect and enhance the environmental quality of

Newberry County” is a broad, general statement of goals). The Court in Southeast Resource
Recovery. Inc. noted that “[tJo hold otherwise would invite a reviewing court to conclude. on an
arbitrary and capricious basis, any proposed landfill facility falls within the ambit of such gencral
language.” Id.

16. I conclude that the critical language of Section 10-22. namely “conform with the
surrounding environment” and “conform with future development of the area.” are not the sort of

“broad, general statements of goals” that worried the Supreme Court in Southeast Resource

Recovery. Inc. Rather, the requirements of Section 10-22 are not broad and general “goals.” but

rather specific standards. requirements and criteria of the ordinance which simply do not lend
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themselves to more precise, quantitative measures. Moreover, said requirements and criteria are
sufficiently specific and fact-based to guard against an arbitrary and capricious determination
that any proposed landfill violates Section 10-22.

17. Respondents also argued that Section 10-22 was irrelevant to the consistency
determination because DHEC's only charge was to review the permit application to ensure
consistency with the ZLDR. Respondents base this argument on the provision in Judge
Anderson’s Order that “this case is remanded for review in accordance with the Z.LDR” and S.C.
Code Regs. 61-107.19, Part 1 (D)(1)(b), which provides that consistency deteﬁninations made
prior to the effective datc of the new regulations shall remain applicable upon adoption of the
new regulations.

18. I conclude that, pursuant to the Act and its implementing regulations, DHEC may
only issue permits that are consistent with local law (zoning or otherwise) and that all other
applicable substantive and procedural requircments of the Act and the regulations must be
complied with anytime DHEC issues a permit. S.C. Code Ann. § 44-96-290(A), (B) and (F).
Therefore, when considering issuance of a permit, on remand or otherwise, DHEC must make
sure that the proposed permit complies with the law in all respects.

19. Neither DHEC’s permit review nor the scope of review of this Court is confined
to an analysis of whether DHEC properly reviewed the ZLDR. Rather, as de novo fact finder,
this Court’s role is to determine whether DHEC granted the Second Permit Modification in
compliance with all applicable laws. E.g. Brown, 348 S.C. at 520, 560 S.E.2d at 417. This
determination includes compliance with both S.C. Code Ann. § 44-96-290(F) and S.C. Code
Regs. 61-107.19.

20. Respondents are correct that S.C. Code Regs. 61-107.19, Part I (D)(1)(b) provides
that consistency determinations, pursuant to S.C. Code Ann. § 44-96-290(F). previously made
under the old regulations “remain applicable™ for permits issued under the new regulations.
However, there is no evidence in the record that DHEC ever performed the consistency
determination with respect to Section 10-22 and the ZLDR (specifically, the vegetative butfering
regulations) at that time. The permit file of DHEC the parties stipulated into evidence does not
disclosc a written determination of compliance with this regulation.

21. Additionally, when the First Permit Modification was vacated by Order of this

Court in 2009 after the new rcgulations had taken effect, DHEC’s prior consistency

Page 14 of 19



determination no longer remained applicable because it had been vacated. This required DHEC
to again perform a consistency determination, and in so doing. ensure that upon reissuance of the
permit, the permitted activity was consistent in all respects with the applicable local zoning and
land use ordinances and other applicable law.
VEGETATIVE BUFFER REQUIREMENTS (CHARLESTON COUNTY ZLDRs)
22, As mentioned above, S.C. Code Ann. § 44-96-290(F) requires permits issued by

DHEC to be consistent with local zoning and land use ordinances. In this case, the Second
Permit Modification constitutes a modification to a non-residential site, thereby triggering the
County’s landscaping, screening, and buffering regulations contained in Article 9.5 of the
ZLDRs. These regulations, as applied, require a one hundred (100) foot vegetative buffer
between the Class Il Landfill and Petitioner’s property. Based upon this finding, the Second
Permit Modification is not consistent with the County’s vegetative and landscaping standards
because no landscaping plan or other documentation demonstrating compliance was made part of
the permit application or the Second Permit Modification. Rather, only a one hundred (100) foot
setback from the Landfill property line is indicated on the plans submitted with the application;
however, this setback alone is insufficient to establish consistency because it neither shows nor
requires the vegetative screen required by local zoning regulations.

23. The onc hundred (100) foot setback depicted in the County’s application reflects a
DHEC regulatory requirement separate and apart from the County’s landscaping and buffer
regulations. S.C. Code Regs. 61-107.19, Part IV(B)(1)(e). The 100 foot setback is a DHEC
siting requirement for any landfill of this type, no matter what the local ordinances require.

24, Respondent argues that the language “as determined by the Planning Director” in
Article 9.5.1 of the ZLDR means the requirement of vegetative buffering can be waived by the
Planning Director. However, neither the application nor DHEC’s file includc any demonstration
of authority or proof that the bufler requirements had been or would be waived by the Planning
Director.

25. Because the Second Permit Modification is not compliant with local zoning and
land use regulations, as it relates to the County’s vegetative butfering regulations, DHEC erred in
granting the Second Permit Modification. S.C. Code Ann. § 44-96-290(F); Southeastern
Resource Recovery. Inc. v. S.C. Dep’t. of Health and Envtl. Control, 358 S.C. at 407-08. 395
S.E.2d at 471.
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SETBACK REQUIREMENT (SOLID WASTE POLICY AND MANAGEMENT
ACT)

26. No person may initiate the construction or expansion of a solid waste

management facility except in accordance with the requirements established by DHEC pursuant
to the Act. S.C. Code Ann. § 44-96-290(B).

4 27. S.C. Code Regs. 61-107.19, Part IV(A) requires that the siting, design,
construction, operation. and closure activities of Class Il Landfills shall conform to the standards
set forth in Part V.

28. S.C. Code Regs. 61-107.19, Part IV(B)(1)(a) imposes the following mandatory
setback from adjoining properties: “The boundary of the fill area shall not be located within
1,000 feet of any residence, school, day-care center, church, hospital, or publically owned
recreational park arca.” (Emphasis added).

29. Respondents are correct that S.C. Code Regs. 61-107.19, Part I (D)(1)(b) provides
that certain DHEC regulatory compliance determinations, specifically pursuant to S.C. Code
Regs. 61-107.19, Part IV(B)(1)(a), previously made under the old regulations “remain
applicable” for permits issued under the new regulations. However, there is no evidence in the
record that DHEC ever performed a regulatory compliance determination with respect to its own
1,000 foot setback requirement at that time. The permit file of DHEC the parties stipulated into
evidence does not disclose a written determination of compliance with this regulation.

30. What is meant by “residence” for purposes of measuring the minimum regulatory
buffer is neither defined by S.C. Code Regs. 61-107.19, Part IV, nor elsewhere in the regulations.

31 Petitioner argues that the 1,000 foot setback applies to residences that arc planncd
and shown on an approved site plan. The Respondents argue that the setback applies only to
fully constructed and occupied residential dwellings.

32.  The rules of statutory construction apply to regulations. Converse Power Corp. v.

S.C. Dep’t. of Health and Envtl. Control, 350 S.C. 39, 564 S.E.2d 341 (Ct. App. 2002). In

construing statutory language, the statute must be read as a whole and sections which are part of
the same gencral statutory law must bé construcd together and cach onc given effect. Jackson v,

Charleston County School Dist., 316 S.C. 177, 181, 447 S.E.2d 859, 861 (1994). Moreover, the

true guide to statutory construction is not the phraseology of an isolated section or provision, but

the language of the statute as a whole considered in light of its manifest purpose. Id.. citing
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Browning v. Hartvigsen, 307 S.C. 122, 125, 414 S.E.2d 1115, 117 (1992) (“[A] statute as a whole

must receive practical, reasonable, and fair interpretation consonant with the purpose, design,
and policy of lawmakers. The real purpose and intent of the lawmakers will prevail over the
literal import of particular words.”).

33.  The statute must be read in a sense that harmonizes with its subject matter and

accords with its general purpose. Mun. Ass’n of S.C. v. AT&T Commc’ns of S. States. Inc.. 361

S.C. 576, 580, 606 S.E.2d 468, 470 (2004). An ambiguity in a statute should be resolved in

favor of a just. beneficial, and equitable opcration of the law. State v, Hudson, 336 S.C. 237,

247, 519 S.E.2d 577, 582 (Ct. App. 1999). The goal of statutory construction is to harmonize
statutes whenever possible and to prevent an interpretation that would lead to a result that is
plainly absurd. Clemson Univ. v. Speth. 344 S.C. 310, 313, 543 S.E.2d 572, 573 (Ct. App.

2001). Courts will reject statutory interpretations that lead to absurd results clearly unintended.

S.C. Coastal Conservation League v. S.C. Dep’t. of Health and Envtl. Control, 380 S.C 349, 369,
669 S.E.2d 899, 909 (Ct. App. 2008).

34. Regulations are construed using the same canons of construction as statutes. S.C.
Dep’t of Rev. v. Blue Moon of Newberry. Inc., 397 S.C. 256, 261, 725 S.E.2d 480, 483 (2012);
Murphy v. S.C. Dep’t of Heaith and Envtl. Control, 396 S.C. 633, 639, 723 S.E.2d 191. 195
(2012).

35.  The purpose of the regulations relevant to this case is to cstablish a setback

distance to protect residences, schools, hospitals, and publicly owned parks from the obvious,
adverse effects of landfills on surrounding property. Moreover, the purposes and findings of the
Act express the importance of, among other things, preserving and protecting public health and
coordinating landfill planning between state and local government. These purposes would be
considerably undermined if “residence™ was interpreted in a way that effectively eliminates this
basic protection for property located next to landfills.

36. Under the Respondents™ interpretation. if the permit applicant to DHEC can “win
the race™ — that is, succeed in obtaining a permit before a planned house, school. hospital, or park
is finished with construction - these neighbors will be ignored for the purposes of S.C. Code
Regs. 61-107.19, Part IV(B)(1)(a). The logical extension of the Respondents® argument is that
any planned “residence” — no matter how far along the development or construction process —

must be ignored. And since many of these ignored, planned developments are likely to
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ultimately be constructed and occupied after the permit has been granted, under Respondents’
interpretation, they will end up being' located within 1.000 feet of the Class Il Landfill - a result
the regulations seeks to avoid.

37. Respondents’ position that no unconstructed or incomplete residences (lacking a
certificate of occupancy) should ever be considered regardless of the circumstances, including
the circumstances in this case, conflicts with the legislative intent and produces an absurd result.
Under this interpretation, the necessity of having a CO for there to be a “residence” under the
regulation would mean that DHEC must continuously monitor (up to the minute before making
its consistency determination) the activities of local building departments to determine when and
if a CO has been issued. Additionally, should a CO be granted for a residence adjacent to the
proposed landfill during the permitting process, this sort of “springing™ residence could
essentially stop a permit in its tracks. This narrow interpretation could not have been intended
by the legislature because it creates extreme administrative difficulty for DHEC and the potential
for unforeseen, yet easily avoidable, expenses and problems for all parties.

38.  The Court rejects the Respondents® argument that this Court must afford its staff’s
interpretation of “residence” deference. DHEC staff’s interpretation of the rcgulation is not
entitled to deference because only the interpretation of DHEC’s Board is entitled to deference by
this Court. S.C. Coastal Conservation League, 363 S.C. at 75, 610 S.E.2d at 486; Waste
Management of the Carolinas, Inc., 2008 WL 4659522 at 11 (holding that deference is only due

to the construction or determination of a statute or regulation when the DHEC Board formally
adopts such construction).

39. Respondents point to a case recently decided by the South Carolina Supreme
Court to suggest that DHEC Staff’s regulatory interpretations of undefined terms and phrases are

cntitled deference. In Murphy v. South Carolina Department of Health and Environmental

Control, 396 S.C. 633, 723 S.E.2d 191 (2012), the Court rclicd on staff’s interpretation of
“vicinity of the project,” finding the interpretation to be “both reasonable and consistent with the
plain language of the regulation.” Murphy, 396 S.C. at 640-41, 723 S.F.2d at 195.

40. However, Murphy is distinguishable from this case. Unlike the stall’ member's
interpretation of the regulation applicable in Murphy. DHEC staff™s interpretation of “residence™

in this case is neither reasonable nor consistent with S.C. Code Regs. 61-107.19.
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ORDER

Accordingly, based on the foregoing, IT IS HEREBY ORDERED that DHEC’S
decision on the Second Modified Permit (DHEC #101001-1201) is REVERSED and the Second
Modified Permit is hereby VACATED.

IT IS FURTHER ORDERED that should the County wish to continue pursuing a Class
II Landfill expansion permit, an entirely new and updated permit application must be filed, given
the long period of time between this Order and the County’s initial application in 2007, the rapid
changes in residential development in the surrounding area since that time, the repeal and
replacement of the governing regulation, and the outdated materials on which the permit relies
including, but not limited to, the vicinity map from 2001.

IT IS FURTHER ORDERED that .any arguments of the parties not specifically
addressed herein are hereby deemed to be denied.

AND IT IS SO ORDERED.

March 19" 2013
Columbia, South Carolina
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