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Appellants propose the following 44 items be included in the Record on Appeal:
1. Plaintiff Summons and Complaint filed November 16, 2021
2. Defendant Answer and Counterclaims to Complaint filed December 13, 2021
3. Plaintiff Motion to Amend Complaint filed March 7, 2022

4. Defendant Memorandum in Opposition of Plaintiff Motion to Amend Complaint filed March 28,
2022

5. Hearing Transcript — June 15, 2022 — Case No. 2021-CP-27-504

6. Order Holding in Abeyance Plaintiff’s Motion to Alter/Amend Complaint filed June 27, 2022
7. Order Granting Plaintiff Motion to Amend Complaint filed September 27, 2022

8. Plaintiff Amended Complaint filed October 4, 2022

9. Defendant Motion to Dismiss Complaint filed October 24, 2022

10. Defendant Memorandum in Opposition of Plaintiff’s Motion to Refer to Special Referee filed
December 2, 2022

11. Hearing Transcript — December 13, 2022 — Case No. 2021-CP-27-504

12. Order Granting Plaintiff Motion for Appointment of Special Referee filed December 13, 2022
13. Defendant Motion for Reconsideration of Judgement Order filed December 21, 2022

14. Sworn Affidavit of Kevin Smith filed February 7, 2023

15. Hearing Transcript — February 9, 2023 — Case No. 2021-CP-27-504

16. Order Denying Defendant Motion to Reconsider Judgement Order filed February 13, 2023

17. Defendant Motion for Temporary Injunction filed February 13, 2023

18. Plaintiff Third Amended Summons and Third Amended Complaint filed February 22, 2023
19. Defendant Motion to Strike filed March 3, 2023

20. Defendant Motion to Disqualify Counsel filed April 20, 2023

21. Defendant Memorandum in Support of Motion for Temporary Injunction filed April 26, 2023
22. Defendant Memorandum in Support of Motion to Strike filed April 26, 2023

23. Defendant Memorandum in Support of Motion to Disqualify Counsel filed April 26, 2023

24. Defendant First Amended Answer and Counterclaims to Third Amended Complaint filed June 20,

2023
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25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

Order Granting Plaintiff Motion to Disqualify Counsel filed June 26, 2023
Defendant Motion to Reconsider Judgment to Disqualify Counsel filed June 29, 2023

Special Referee Order Denying Defendant Motion to Reconsider Judgement to Disqualify Counsel
filed July 10, 2023

Defendant Motion to Compel Response from Attorney filed August 29, 2023
Defendant Motion to Disqualify Counsel filed September 21, 2023

Defendant Memorandum in Opposition to Plaintiff Motion to Reopen Testimony filed February 9,
2024

Defendant Memorandum in Opposition to Plaintiff Motion to Reopen Testimony filed June 17,
2024

Defendant Motion to Dismiss Complaint filed June 20, 2024
Defendant Memorandum in Support of Motion to Dismiss Complaint filed July 2, 2024

Defendant Motion for Reconsideration of Order to Granting Plaintiff Motion to Reopen Testimony
filed July 11, 2024

Sworn Affidavit of Kevin Smith filed July 24, 2024
Defendant Motion to Disqualify Special Referee filed July 24, 2024

Defendant Memorandum in Support of Motion to Disqualify Special Referee filed September 10,
2024

Hearing Transcript — September 12, 2024 — Case No. 2021-CP-27-504

Defendant Motion for Reconsideration of Judgement to Grant Plaintiff Motion to Reorder
Testimony filed October 31, 2024

Defendant Motion for Amendment of Order Denying Defendant Motion to Disqualify Special
Referee filed October 31, 2024

Defendant Motion to Compel Discovery Response from Plaintiff filed October 31, 2024
Sworn Affidavit of Kevin Smith filed October 31, 2024
Sworn Affidavit of Valeria Tuten filed November &, 2024

Hearing Transcript — October 18, 2023 — Case No. 2021-CP-27-504
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STATEMENT OF ISSUES ON APPEAL

. DID THE LOWER COURT INCORRECTLY ALLOW PLAINTIFF TO AMEND HIS

COMPLAINT?

. DID THE SPECIAL REFEREE INCORRECTLY ALLOW PLAINTIFF TO REOPEN

TESTIMONY?

. DID THE SPECIAL REFEREE INCORRECLTY DENY DEFENDANT MOTION TO

DISMSS COMPLAINT?

. DID THE LOWER COURT INCORRECTLY DENY DEFENDANT MOTION TO

DISQUALIFY SPECIAL REFEREE?

. DID THE SPECIAL REFEREE INCORRECTLY GRANT PLAINTIFF COMPLAINT?





STATEMENT OF THE CASE

This case involves the appeal of decision by Special Referee to grant Plaintiff Complaint
for Adverse Possession of property, which Plaintiff lacked title to. The appeal follows from a
Complaint originally filed with the Jasper County on November, 16 2021. In his Complaint,
Plaintiff makes claim of adverse possession of property that Plaintiff held no title to. Defendants
timely filed an Answer denying Plaintiffs claim and filed Counterclaims on December 13, 2021.
Plaintiff timely filed his Reply on March 7, 2022. Plaintiff filed Motion to Amend Complaint
March 7, 2022. In his Amended Complaint, Plaintiff adds a claim that in the event that adverse
possession is not granted, private property of Defendants be granted to Plaintiff.

Defendants filed Opposition to Motion to Amend Complaint March 28, 2022. On April
1, 2022 Defendants were granted Order to Relieve Counsel and proceeded as Pro Se Defendants
for the duration of the Complaint. On June 15, 2022 Plaintiff was granted Motion to Amend
Complaint. On October 4, 2022, Plaintiff filed First Amended Complaint. On November 4,
2022, Defendants timely filed First Amended Answer to First Amended Complaint.

On October 24, 2022, Defendants filed Motion to Dismiss for failure of Plaintiff to join
indispensable parties within Complaint. On November 18, 2022 Plaintiff filed Motion to
Appoint Special Referee. On December 2, Defendants filed Opposition to Special Referee. In
Hearing held December 13, 2022, Defendants were denied Motion to Dismiss and Plaintiff was
granted Motion to Assign Special Referee. On December 14, 2022 Plaintiff filed Second
Amended Complaint. On December 21, Defendants timely filed Amended Answer to Second
Amended Complaint.

On December 21, 2022, Defendants filed Motion to Reconsider of Motion to Dismiss
filed October 24, 2022, for Plaintiffs failure to join additional indispensable parties within

Complaint due to continued sale of property within Complaint. Defendant Motion was denied in





Hearing taking place February 9, 2023.

On February 13, 2023, Defendants filed Injunction to halt sale or alteration of property
within Complaint until issue of Final Order. On March 3, 2023, Defendants filed Motion to
Strike Lis Pendens filed by Plaintiff on personal property unrelated to Complaint. On April 20
2023, Defendants filed Motion to Compel Plaintiff respond to Second Set of Interrogatories
dated March 24, 2023. On April 20, 2023, Defendants filed Motion to Disqualify Counsel to
Specific Defendants. During Hearing held May 1, 2023, Special Referee Denied Motion to
Strike Lis Pendens, Granted Injunction to halt sale or alteration of property within Complaint,
Granted Motion to Compel Plaintiff respond to Second Set of Interrogatories, and Deferred
Motion to Disqualify Counsel. On June 20, 2023, Defendants filed First Amended Answer and
Counterclaims to Third Amended Complaint.

During Hearing held June 23, 2023, Special Referee Granted Defendant Motion to
Disqualify Counsel. On June 29, 2023, Defendants filed Motion for Reconsideration of
Judgement to correct details contained within the Order filed June 26, 2023. On July 10, 2023,
Special Referee Denied Defendant Motion for Reconsideration without holding a Hearing.

On August 29, 2023, Defendants filed Motion to Compel Attorney Cherese T. Handy
respond to Interrogatories first submitted June 26, 2023. On September 21, 2023, Defendants
filed Motion to Disqualify Attorney Cherese T. Handy. Neither Motion was heard or decided by
Special Referee.

A Final Complaint Hearing was held October 18, 2023. On February 5, 2024, Plaintiff
filed Motion to Reopen Testimony. On February 9, 2024, Defendants filed Objection to Motion
to Reopen Testimony. In Hearing was held April 5, 2024, to decide Plaintiff Motion to Reopen
Testimony. No disposition was provided by Special Referee following April 5, 2024 Hearing.

On June 17, 2024, Defendants filed Opposition to Motion to Reopen Testimony.





On June 20, 2024, Defendants filed Motion to Dismiss Complaint. No hearing or
disposition of Motion has been provided by Special Referee. On July 2, 2024, Defendants filed
Opposition to Motion to Reopen Testimony. On July 8, 2024, Special Referee granted Plaintiff
Motion to Reopen Testimony. On July 11, 2024 Defendants filed Motion to Reconsider
Judgement to Reopen Testimony. On July 24, 2024, Defendants filed Motion to Disqualify
Special Referee. During Hearing on September 9, 2024, the Honorable Judge Kinlaw ordered
lack of jurisdiction to hear Defendant Motion to Disqualify Special Referee.

During October 4, 2024 Hearing by Special Referee, Special Referee denied Defendant
Motion to Disqualify Referee. During October 4, 2024 Hearing, Special Referee denied
Defendant Motion to Reconsider Judgement to Reopen Testimony. On October 31, 2024,
Defendants filed Motion to Amend Special Referee Order to Deny Defendant’s Motion for
Reconsideration of Judgment filed October 8, 2024. On October 31, 2024, Defendants filed
Motion to Amend Special Referee Order to Deny Defendant’s Motion for to Disqualify Special
Referee filed October 8, 2024.

On November 8, 2024, Defendant Valeria Tuten filed affidavit of not receiving Hearing
notice of October 18, 2023 or April 5, 2024 Hearings. Affidavit was presented to Special
Referee in November 8, 2024 Hearing to Reopen Testimony. Final Order and Decree was filed

by Special Referee December 3, 2024. This appeal followed.





FACTS

In the Plaintiff’s initial filed Complaint, he sought adverse possession to an entire tract of
property that was not distributed properly to heirs. Plaintiff was cotenant of property within
Complaint, along with Defendants. The Plaintiff admitted to the court numerous times that he
sold a portion of the property within the complaint without title to the property sold. The
plaintiff provided evidence of his knowledge of lack of title prior to the sale of property.
Following Defendant’s answer to Plaintiff Complaint for adverse possession, the Plaintiff sought
to amend his complaint to add a request to be granted private property belonging to the
Defendants, property which Defendants held clear title to, should the Plaintiff fail to prove
adverse possession. The Plaintiff, not the Court, requested appointment of a Special Referee.
The Plaintiff suggested to the court that he pay all costs related to Special Referee in response to
Defendants opposition due to financial burden occurred through Special Referee. The Court
Ordered Plaintiff be responsible for all costs of Special Referee to protect Defendants rights
guaranteed by South Carolina Rules of Civil Procedure. Plaintiff refused to incur cost of Special
Referee including recording of Hearings held before Special Referee.

The Honorable Judge Mullen agreed that a Special Referee be assigned from the Upstate
of South Carolina to ensure impartiality. A local attorney, rather than attorney form the Upstate
was assigned as Special Referee. The Honorable Judge Mullen stated that should any issue
occur with the Special Referee assignment; parties bring the matter back to The Honorable Judge
Mullen to reassign a Special Referee.

The Plaintiff repeatedly refused to accept responsibility of cost of court recorder. Special
Referee received direct communication from Plaintiff that court recorder would not be funded by
Plaintiff. Special Referee allowed all Hearings and the October 18, 2023 Final Trial to take

place without court recorder. Special Referee also failed to record his Order to Grant Motion for





Injunction to Defendants, ordered May 1, 2023.

During the October 18, 2023 Final Hearing, Defendants Motioned to Special Referee that
Quit Claim Deeds signed under duress and undue influence be withdrawn. Special Referee
confirmed during October 18 2023 that consideration would be given to resolve validity of Quit
Claim Deed. The Special Referee failed to rule on the Motion.

Perhaps the most egregious fact, which summarizes the failure of the Court to protect
rights of the Defendants of this Complaint, is that following the Final Order submitted by the
Special Referee, the Referee stated that a transcript of the October 18, 2023 Final Hearing was
required. The Plaintiff and Special Referee authored a transcript together without input or
review by any party that was even present during the Hearing. The Special Referee submitted a
self-authored transcript as an official Court recorded transcript of the Final Hearing due to the
Special Referee failure to enforce the Court Order requiring Plaintiff fund a court recorder.
Special Referee has refused requests from Defendants to provide cost of services provided.

On multiple occasions, Defendants against the Complaint were denied rights guaranteed
by South Carolina Rules of Civil Procedure, the right to a fair trial by Defendants was not upheld
by the Lower Court or Special Referee, and the Final Order lacks authority required by Special

Referee.





ARGUMENT
Standard of Review

Whether an order is void is a question of law. See Chew v. Newsom Chevrolet Inc., 315
S.C. 102, 103, 431 S.E.2d 631 (Ct. App. 1993) (“question of subject matter jurisdiction is a
question of law for the court”). An appellate court reviews all questions of law de novo.
Transportation Ins. Co. v. S.C. Second Injury Fund, 389 S.C. 422, 427, 699 S.E.2d 687, 689
(2010); Verenes v. Alvanos, 387 S.C. 11, 15, 690 S.E.2d 771, 772-73 (2010).

This appeal stems from the Court’s decision to grant Plaintiff’s Motion to Amend
Complaint, Special Referee decision to reopen testimony, Special Referee failure to hear
Defendant Motion to Dismiss Complaint, Court’s decision to deny Defendant Motion to
Disqualify Special Referee, and Special Referee’s decision to grant Plaintiff’s Complaint to
Request Adverse Possession. These decisions each have their own standard of review which is
discussed below.

I. THE LOWER COURT INCORRECTLY ALLOWED PLAINTIFF TO AMEND HIS
COMPLAINT.

While the South Carolina Supreme Court has consistently held that a circuit court's ruling
on a Rule 15 motion to amend is within its discretion, a court's failure to exercise its discretion is
itself an abuse of discretion. Angela Patton, Alexia L. v. Gregory A. Miller, M.D., Rock Hill
Gynecological & Obstetrical Assocs., P.A., 804 S.E.2d 252 (S.C., 2017) State v. Hawes, 411 S.C.
188, 191, 767 S.E.2d 707, 708 (2015) (quoting Samples v. Mitchell , 329 S.C. 105, 114, 495
S.E.2d 213, 218 (Ct. App. 1997)).

Under Rule 15(a), the circuit court must consider whether the defendants are prejudiced
by the amendment, or whether there was some other substantial reason to deny it. Whether an
amendment is prejudicial may often be determined by the nature of the amendment and its

timing. Provided evidence clearly demonstrated that Plaintiff added no facts discovered after
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filing of initial Complaint through the requested amendment.

The Court may deny leave to amend upon a “showing of bad faith or dilatory motive”.
Plaintiff attempted to dissuade Defendants from responding to the Complaint by introducing
RECISION OF DEED for private property into the complaint to guarantee a win-win scenario
for Plaintiff. Plaintiff provided no dispute to the correctness or validity of Defendant’s title to
private property demonstrating that Plaintiff’s amendment was simply an attempt to coerce
defendants to cease proceeding with an opposition to the Complaint by requesting conveyance of
private property not related to the estate should the Plaintiff fail to prove Adverse Possession.
Such an egregious “showing of bad faith or dilatory motive” should have prompted the Court to
require facts and evidence that related Defendant’s private and properly titled property to
Plaintiff’s complaint.

The Honorable Judge Price granted a stay to consider Defendants argument and requested
the argument be brought back to the Court following an attempt at mediation. Following
mediation, the matter was not brought back before the court. The Final Order was directly
biased by the “no lose” amendment allowed. Based on this information, the Court should have
denied Plaintiff’s Motion to Amend Complaint.

II. THE SPECIAL REFEREE INCORRECTLY ALLOWED PLAINTIFF TO REOPEN
TESTIMONY.

During the April 5, 2024 hearing, when questioned as to who the witness was that
Plaintiff planned to call and whose testimony would warrant granting the Motion, Plaintiff
response was “I do not know.” Plaintiff clearly failed to meet their threshold requirement of
Rule 403 to show that the probative value of this testimony outweighs the prejudicial effect to
Defendants. State v. Alexander, 303 S.C. 377, 401 S.E.2d 146 (1991) (relevant evidence may be

excluded where its probative value is substantially outweighed by the danger of unfair





prejudice).

Over the course of time from Plaintiff filing complaint on November 16, 2021 until trial
date of October 18, 2023, the court allowed the Plaintiff to amend his complaint three times.
Throughout that time, Plaintiff based his complaint on the statement that “<PLAINTIFF> has
been the sole and exclusive possessor of the property described herein” as per the intent of the
heirs of Charlie W. Woods. The burden of proof, including burden of production, lies upon the
Plaintiff to support his claim during trial. On March 3, 2023, Plaintiff provided witness list via
discovery. On July 6, 2023, Plaintiff amended his witness list to include an additional witness of
“Records Custodian”. During the October 18, 2023 trial, Plaintiff stated all witnesses and all
evidence to support claim were called or presented and no further witnesses were required to
prove evidence of claim. Plaintiff was not barred at any time during the hearing from presenting
evidence or witnesses. No new evidence was suggested nor new witness suggested to Special
Referee to support Motion to Reopen Testimony.

Special Referee granted Motion to Reopen Testimony stating that “no one made out a
claim of legal prejudice that would result from reopening the record”. Defendants presented a
MEMORADUM IN OPPOSITION TO PLAINTIFF’S MOTION TO REOPEN TESTIMONY
(filed 2/12/24), which noted several legal prejudice, including Special Referee Coltrane’s
1/24/24 email which stated “While one might be able to use the equitable principle argued by
Mpr. Twenge (equity considers done that which should be done), as has been argued, I think there
must be direct evidence of what should have been done, and I do not see that in the record.”
Special Referee direction on what the Plaintiff failed to demonstrate during the October 18, 2023
hearing coached the Plaintiff on what to gather and present through additional testimony. This
action alone demonstrated prejudice against all Defendant parties. This and all prejudices were

presented to Special Referee, contrary to the statement that Defendants failed to make out a





claim of legal prejudice. Final Order was directly biased by additional Testimony. Based on this
information, the Special Referee should have denied Plaintiff’s Motion to Reopen Testimony.

III. THE SPECIAL REFEREE INCORRECLTY DENIED DEFENDANT MOTION TO
DISMSS COMPLAINT.

A court cannot exercise jurisdiction over a defendant which has not been properly served.
Moore v. Simpson, 322 S.C. 518, 521, 473 S.E.2d 64, 65 (Ct. App. 1996); See Richardson v.
P.V., Inc., 383 S.C. 610, 615, 682 S.E.2d 263, 265 (S.C. 2009) (“Rule 4 serves at least two
purposes: it confers personal jurisdiction on the court and assures the defendant of reasonable
notice of the action.”). S.C. R. Civ. P. 12(b)(5) authorizes dismissal of an action for “insufficient
service of process.” Christian v. Healy, 436 S.C. 507, 511, 868 S.E.2d 403, 405 (S.C. Ct. App.
2021); Unisun Ins. v. Hawkins, 342 S.C. 537, 541, 537 S.E.2d 559, 561 (Ct. App. 2000) (stating
that a defendant is allowed to challenge the sufficiency of service of process through Rule
12(b)(5).).

When a defendant challenges the validity of the service of process, the plaintiff bears the
burden of showing that the court has personal jurisdiction over the defendant. Jensen v. Doe, 292
S.C. 592, 358 S.E.2d 148 (Ct.App.1987). When the rules of service of process have not been
followed, there is no “presumption of proper service.” Makawi, 721 S.E.2d at 433.

It is well established that a court has the authority to dismiss a case pursuant to Federal

Rule of Civil Procedure 41(b) for failure of the plaintiff to prosecute or to comply with orders of

the court. Ballard v Carlson, 882 F. 2d 93, 95 (4™ Cir. 1989). Per Rule 41 (b) defendant may
move for dismissal of an action or of any claim against him for failure to comply. The Court has
long held that courts may dismiss actions on their own motion in a broad range of circumstances
where they are not explicitly authorized to do so by statute or rule. See, e.g., Costello v. United
States, 365 U.S. 265, 286-87 (1961) (district court may dismiss sua sponte for plaintiff's failure

to comply with an order of the court).
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In determining whether any triable issues of fact exist, the evidence and all reasonable
inferences therefrom must be viewed in the light most favorable to the non-moving party.
Osborne ex rel. Osborne v. Adams, 346 S.C. 4,7, 550 S.E.2d 319, 321 (2001). Judgement must
not be granted until the opposing party has had a full and fair opportunity to complete discovery.
Attorney for Specific Witnesses failed to respond to discovery requests by Defendant and
Motion to Compel was not addressed. The gist and gravamen of the discovery rules mandate full
and fair disclosure to prevent a trial from becoming a guessing game or one of ambush for either
party. Scott v. Greenville Hous. Auth., 353 S.C. 639, 652, 579 S.E.2d 151, 158 (Ct. App. 2003).
The rights of discovery provided by the Rules give the trial lawyer the means to be prepared for
trial. Where these rights are not accorded, prejudice must be presumed and, unless the party who
has failed to submit to discovery can show a lack of prejudice, reversal is required. Downy v.
Dixon 294 S.C. 42, 46, 362 S.E.2d 317, 319 (Ct. App. 1987).

As assigned adjudicative officer, Special Referee is tasked with judicial duties. Per
SCCICC Canon 3(B)(8), a judge shall dispose of all judicial matters promptly, efficiently and
fairly. During October 18, 2023 Hearing, Defendants provided Special Referee evidence that
Quit Claim deed was singed under duress and undue influence and Defendants sought to
withdraw. Special Referee did not accept the Quit Claim deed and agreed to provide disposition
on validity of document. No disposition of Motion was received by Defendants.

The Court must consider whether prejudice results from the ex parte contact. Burgess v.
Stern, 311 S.C. 326, 428 S.E.2d 880 1993. Plaintiff Attorney Solomon evidenced ex parte
communication with Special Referee. Failure to disclose ex parte engagement with Special
Referee clearly prejudices Defendant. A judge should disqualify himself in a proceeding in
which his impartiality might reasonably be questioned, including instances where he has a

personal bias or prejudice against a party. Patel v. Patel, 359 S.C. 515, 524, 599 S.E.2d 114, 118
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(2004).

Plaintiff failed to provide evidence of service to the court. Plaintiff also failed to comply
with multiple orders of the court, resulting in lack of hearing transcripts, which Special Referee
refused to enforce. Defendants were denied rights of discovery. The Special Referee failed to
provide disposition on Defendant verbal Motion to Withdraw Quit Claim Deed. The Special
Referee failed to address ex parte engagement with Plaintiff attorney. The Special Referee
lacked authority for the Final Order granted. Based on this information, the Special Referee
should have granted Defendant’s Motion to Dismiss.

IV. THE LOWER COURT INCORRECTLY DENIED DEFENDANT MOTION TO
DISQUALIFY SPECIAL REFEREE.

Defendants filed Motion to Disqualify Special Referee, which may be filed at any time
before, during, or after a trial. Defendant’s Motion was filed in the court where the civil litigation
was being heard and did include an affidavit of facts which established Defendant’s belief that
the Special Referee was biased and prejudiced. Following the Motion filing, the applicable court
should have reviewed the facts to determine whether or not a new Special Referee should be
assigned to the case. During hearing by the Honorable Judge Kinlaw, he agreed that the
Honorable Judge Carmen Mullins, who authored the Order appointing the Special Referee, must
hear the facts to determine whether or not a new Special Referee should be assigned to the case.
The court erred by not following SCCJCC Canon 3(B)(1): A judge shall hear and decide matters
assigned to the judge except those in which disqualification is required. The Court erred by
scheduling the hearing to the Honorable Judge Kinlaw rather than the Honorable Judge Mullins
and the Special Referee erred by not allowing the Court to reschedule to the Honorable Judge
Mullins. The Special Referee lacked authority for a Final Order. Based on this information, the

Court should have granted Defendant’s Motion to Disqualify Special Referee.
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V. THE SPECIAL REFEREE INCORRECTLY GRANTED PLAINTIFF
COMPLAINT.

The Final Order does not conclude that Plaintiff proved adverse possession and does not
award adverse possession, which was sought in the Complaint. The Special Referee actually
declared via email that the Plaintiff failed to prove his Complaint. After the Special Referee
allowed additional testimony by the Plaintiff, no additional evidence of Adverse Possession was
provided to support Plaintiff’s complaint.

Special Referee, failing to find Adverse Possession, did not request Plaintiff to elect
which remedy he would purse. Plaintiff should not have been allowed to request two
inconsistent remedies for the same action. In such a case, if the facts had been alleged, and both
forms of relief demanded, the plaintiff would have been required to elect which remedy he would
pursue. Pettus v. Smith, 4 Rich. Eq. 197.

The Special Referee allowed Attorney Catherine Badgett to provide testimony as to intent
of parties in 1991, who are now deceased, following Defendants establishment of Attorney
Badgett as a family attorney over a number of matters which are related to the Complaint. The
Special Referee erred by allowing Plaintiff witness of Attorney Catherine Badgett, who is
attorney to Plaintiff for matters directly contributing to the Complaint, to testify about
conversations with parties who are deceased. S.C. Code Ann. § 19-11-20 (“Dead Man’s
Statute”) forbids allowing a witness who has an interest in the outcome of the case to testify
about conversations or transactions with a deceased person when the decedent cannot contradict
such statements, if untrue.

The Special Referee failed to deny Defendant Motion to withdraw Quit Claim deed
signed under duress and undue influence presented during Final Hearing. Plaintiff failed to
declare any party to the Complaint in default under Rule 55. No motion was initiated to amend

the pleadings or hold a hearing to allow all parties to address the proposed relief and present

13





arguments for or against the proposed relief. Under Rule 8, if the Special Referee intended to
grant relief not specifically demanded in the pleading, he failed to provide proper notice to all
parties involved. Based on this information, the Special Referee should have denied Plaintiff’s
Complaint seeking adverse possession.

CONCLUSION

Strict rules governed by South Carolina Rules of Civil Procedure ensure rights of Plaintiff and
Defendants of a Complaint. These rules allow for a fair and just means to present evidence, present a
defense, and determine an outcome. SCRCP does not allow for a complaint to continue until the desired
outcome is achieved. SCRCP requires court orders be followed to ensure fair representation to all
parties. SCRCP requires due process to allow a voice to all parties. With 2021CP2700504, Defendants
were denied rights guaranteed by SCRCP throughout the entire matter.

As evidenced, the Court abused its discretion by allowing Plaintiff to amend his complaint
solely to insert a “no lose” outcome with no requirement by the Court for Plaintiff to provide evidence
of newly discovered facts. This indiscretion improperly influenced Special Referee Final Order

Following conclusion of October 18, 2023 Final Hearing, the Special Referee abused his.
discretion by allowing Plaintiff to reopen testimony after declaring the Plaintiff failed to provided
evidence to support his Claim and coaching Plaintiff on missing evidence. Plaintiff failed to provide a
witness nor suggestion of evidence to warrant additional testimony, but rather stated “I do not know”, as
justification for reopening testimony. The Special Referee did not deny Defendant Motion to Withdraw
Quit Claim deed signed under duress and undue influence, yet the Final Order does not reflect this
action. The Special Referee granted relief not specifically demanded in pleadings and failed to ensure
proper notice to all parties to present argument against proposed relief. The Special Referee and
Plaintiff jointly authored a transcript of the October 18, 2023 Final Hearing and presented to the court

on December 20, 2024, with no notice, input, or review granted to Defendants.
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Defendant rights guaranteed by South Carolina Rules of Civil Procedure were obstructed or

denied in multiple instances. For the foregoing reasons, this Honorable Court should reverse the ruling

of the Special Referee and grant Defendants® Motion to Dismiss.
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