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STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTON 


 


 


Taylor Brunson, 


 


Plaintiff, 


 


vs.  


 


Zack L. Evans, deceased, and any children 


and heirs at law, distributees and devisees, 


and if any be deceased then any persons 


entitled to claim under or through them; also 


all other persons unknown claiming any right, 


title, interest, or lien herein, any unknown 


adults being a class designated as John Doe; 


and any unknown minors or persons under 


disability or in the military service being a 


class designated as Richard Roe; Tina L. 


Evans individually and as Personal 


Representative of the Estate of Zack L. Evans; 


Kara Pitchford; and Autumn Skye Properties, 


LLC, 


 


Defendants. 


IN THE COURT OF COMMON PLEAS 


FOR THE ELEVENTH JUDICIAL 


CIRCUIT 


 


CASE NO.: 2024CP3200179 


 


 


 


ORDER OF REFERENCE 


(22408.1.1) 


Pursuant to Rules 53(b) of the South Carolina Rules of Civil Procedure, the above-


entitled case is an action for foreclosure and may be referred to a Master in Equity or Special 


Referee in the above-entitled county by order of a circuit court judge or the clerk of court. 


IT IS HEREBY ORDERED, that this action is referred to The Honorable James O. 


Spence to take testimony and to direct entry of final judgment in this action under Rule 53(b), 


SCRCP, and all matters arising from or reasonably related to such action.  The Master in 


Equity/Special Referee shall retain jurisdiction to perform all necessary acts incident to this 


foreclosure action including issuance of a writ of assistance or issuance of any rule to show 


cause including but not limited to any rule to show cause why a party should not be bound by 


the judgment of foreclosure.  Further, the Master in Equity/Special Referee shall retain 


jurisdiction to hear any action contesting the validity of the foreclosure action or sale or any 


motions pursuant to the South Carolina Rules of Civil Procedure including but not limited to 
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Rule 60(b).  Judicial sales will be conducted pursuant to S.C. Code Section 15-39-680 or on 


any other convenient sale's date as may be determined by the Master in Equity/Special Referee.  


AND IT IS FURTHER ORDERED that any appeal of an Order will be directed to the 


South Carolina Supreme Court or South Carolina Court of Appeals. 


AND IT IS SO ORDERED. 


 


SIGNATURE TO FOLLOW 
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Lexington Common Pleas


Case Caption: Taylor  Brunson VS Zack L. Evans, deceased, & any children & heirs
at law , defendant, et al


Case Number: 2024CP3200179


Type: Order/Referred to Master or Special Referee


So Ordered


Mona Huggins, Deputy Clerk of Court for Lisa
Comer, Clerk of Court


Electronically signed on 2024-06-25 16:45:22     page 3 of 3
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STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 


2024CP3200179 


 


 


 


Taylor Brunson 


Plaintiff, 


 


v. 


 


Zack L. Evans, deceased, and any children 


and heirs at law, distributees and devisees, 


and if any be deceased then any persons 


entitled to claim under or through them; also 


all other persons unknown claiming any right, 


title, interest, or lien herein, any unknown 


adults being a class designated as John Doe; 


and any unknown minors or persons under 


disability or in the military service being a 


class designated as Richard Roe; Tina L. 


Evans individually and as Personal 


Representative of the Estate of Zack L. 


Evans; Kara Pitchford; and Autumn Skye 


Properties, LLC 


Defendant(s). 


 


 


 


 


 


 


 


ORDER GRANTING PLAINTIFF’S 


MOTION TO DISMISS 


COUNTERCLAIMS 


 


This matter came before the Court on April 9, 2024 on Plaintiff’s Motion to Dismiss 


Defendant Tina L. Evans, individually and as the Personal Representative of the Estate of Zack L. 


Evans, and Kara Pitchford’s Third, Fourth, Fifth, Sixth, and Seventh Counterclaims.  Stephanie 


Trotter Kellahan, Esquire appeared on behalf of Plaintiff.  James Edward Bradley, Esquire 


appeared on behalf of Tina L. Evans and Kara Pitchford (hereinafter “Answering Defendants”).  


At the hearing, Defendants agreed to dismiss the Fourth Counterclaim and Seventh Counterclaim.  


For the reasons stated herein, the Third, Fifth, and Sixth Counterclaims are also dismissed. 
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BACKGROUND 


 


 Zack L. Evans owned real property located at 141 Browning Court (hereinafter the 


“Property”) until his death on May 24, 2023. (Answer, ¶ 3).  Upon Mr. Evans’ death, title to the 


Property devolved to the Answering Defendants in equal shares.  (Id.).  Prior to his death, in 


October 2019, Mr. Evans gave a promissory note for $17,220.00 and a mortgage secured by the 


Property to Wesley Martin.  (Complaint, ¶ 9)1.  After Mr. Evans’ death, Wesley Martin assigned 


the note and mortgage to Plaintiff.  (Complaint, ¶ 12).  Plaintiff instituted this action on January 


15, 2024 seeking foreclosure of the mortgage alleging the Answering Defendants failed to pay the 


required installments.  In response, the Answering Defendants filed counterclaims alleging the 


note and mortgage were entered into in violation of the South Carolina Consumer Protection Code 


(hereinafter “SCCPC”).  The SCCPC counterclaims all allege the Answer Defendants are entitled 


to statutory damages and attorney’s fees and costs.  In response, Plaintiff filed a Motion to Dismiss 


the SCCPC counterclaims pursuant to Rule 12(b)(6). 


LEGAL STANDARD 


 


A motion to dismiss under Rule 12(b)(6), SCRCP, is properly granted “when the [moving 


party] demonstrates the [claimant] has failed to state facts sufficient to constitute a cause of action 


in the pleadings filed with the court.” Rule 12(b)(6), SCRCP. In reviewing a motion to dismiss, the 


court must accept as true the well-pleaded facts in the complaint. See Gressette v. S.C. Elec. & 


Gas Co., 370 S.C. 377, 379, 635 S.E.2d 538, 538 (2006) (emphasis added). However, the court 


will not admit inferences drawn by the claimant from such facts, nor will it admit conclusions of 


                                                 
1The Court may take judicial notice of a matter in the public record that is not subject to reasonable dispute. See Rule 


201(b) SCRE. Judicial notice may be taken at any stage of the proceeding. See Sec’y of State for Defence v. Trimble 


Navigation Ltd., 484 F.3d 700, 705 (4th Cir. 2007) (“in reviewing the dismissal of a complaint under Rule 12(b)(6) 


we may properly take judicial notice of matters in public record”). 
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law. See Fireman's Ins. Co. of Newark, New Jersey v. Cincinnati Ins. Co., 302 S.C. 234, 235, 394 


S.E.2d 855, 856 (Ct. App. 1990). This requires the claimant “to plead the ultimate facts which will 


be proved at trial, not evidence which will be used to prove those facts.” Clark v. Clark, 293 S.C. 


415, 416, 361 S.E.2d 328, 328 (1987). “Ultimate facts fall somewhere between the verbosity of 


‘evidentiary facts’ and the sparsity of ‘legal conclusions.’” Watts v. Metro Security Agency, 346 


S.C. 235, 240, 550 S.E.2d 869, 871 (Ct. App. 2001). Legal conclusions “describe a legal status, 


condition, or legal offense.” Stroud v. Riddle, 260 S.C. 99, 103, 194 S.E.2d 235, 237 (1973).  A 


Rule 12(b)(6) motion is “directed to the factual and legal sufficiency of the complaint…” Woodell 


v. Marion School Dist., 307 S.C. 297, 298, 414 S.E.2d 794 (Ct. App. 1992). 


ANALYSIS 


 


 The SCCPC establishes obligations of creditors in certain consumer transactions.  S.C. 


Code § 37-1-301(13) defines a “Creditor” as the person who grants credit in a credit transaction.  


While some provisions of the SCCPC also apply to assignees of a creditor, those provisions 


generally address activities or obligations that arise after the assignment.  See Kathleen 


Goodpasture Smith, The South Carolina Consumer Protection Code, 65 (2001). (“Though 


assignees take all rights conferred by the SCCPC on creditors, they are liable for the obligations 


imposed on creditors by [Title 37] only with respect to occurrences after assignment, unless the 


SCCPC provides otherwise.”)   


 It is undisputed that Plaintiff was not involved in the original mortgage transaction.  


Instead, Plaintiff’s involvement began December 7, 2023 when Plaintiff received assignment of 


the mortgage from the original creditor, Wesley Martin.  Because all of the SCCPC counterclaims 


attack the formation of the original note and mortgage and do not allege Plaintiff took any 


prohibited action after December 7, 2023, the Answering Defendants cannot state a claim for relief 
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against Plaintiff for the SCCPC counterclaims.  Therefore, the SCCPC counterclaims are hereby 


dismissed. 


A. The Answering Defendants’ Third Counterclaim Alleging Violation of the Attorney 


Preference Statute is Dismissed 


 


Defendants allege that the note and mortgage at issue were entered in violation of the 


attorney preference provision of S.C. § 37-10-102. Defendants do not dispute that Plaintiff is an 


assignee of the original lender and was not involved in the original loan transaction.  As such, 


Defendants’ Third Counterclaim fails as a matter of law. 


 


1. Plaintiff Cannot Be Held Liable for an Alleged Violation of the Attorney Preference 


Statute by the Original Lender. 


 


The South Carolina attorney-preference statute requires a creditor to ascertain, prior to 


closing, the preference of a borrower as to the legal counsel that is employed to represent the debtor 


in all matters relating to the closing of a mortgage loan. S.C. Code Ann. § 37-10-102. If a creditor 


violates this provision, the debtor has a cause of action to recover actual damages and also a right 


“to recover from the person violating this chapter a penalty in an amount determined by the court 


of not less than one thousand five hundred dollars and not more than seven thousand five hundred 


dollars.” Id. § 37-10-105. 


“Creditor” is defined as “the person who grants credit in a credit transaction or, except 


otherwise provided, an assignee of a creditor’s right to payment.”  S.C. Code § 37-1-301(13).  


However, the assignee of a debt “takes only the benefits, not the burdens of the assigned 


obligation.” Rosemond v. Campbell, 288 S.C. 516, 522-523, 343 S.E.2d 641, 645 (S.C. Ct. App. 


1986). “Thus, as against the assignee, the obligor can only assert a claim defensively when the 


assignee seeks to enforce the obligation; he has no common law right to sue the assignee 
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affirmatively on a claim against the assignor arising from the underlying obligation.” Id. 


(emphasis added); see also JPMorgan Chase Bank, N.A. v. Guertin, CA 3:12-2363-MBS, 2012 


WL 5550770 (D.S.C. Nov. 15, 2012) (“Defendants cite no authority, nor does the court find any, 


to support the proposition that a subsequent assignee is imputed with and can be held liable for the 


wrongful conduct of a promissory note’s original obligee.”).  Moreover, the attorney-preference 


statute specifically limits a debtor’s right to affirmatively recover for an alleged violation of the 


statute only “from the person violating this chapter.”  S.C. Code § 37-10-105(A).  Therefore, as a 


matter of law, Plaintiff cannot be held liable for an alleged violation of the attorney-preference 


statute by the original lender.  Accordingly, the Answering Defendants’ claim for affirmative relief 


for alleged violation of the attorney-preference statute is dismissed.  


B. The Answering Defendants’ Fifth Counterclaim Alleging Violation of the High-Cost and 


Consumer Home Loans Act is Dismissed 


 


The Answering Defendants allege the note and mortgage at issue were entered in violation 


of the High-Cost and Consumer Home Loans Act.  However, Plaintiff is neither a Lender, 


Mortgage Broker, nor Originator.  Therefore the Answering Defendants’ Fifth Counterclaim is 


dismissed. 


1. S.C. Code § 37-23-30 Does Not Prohibit Charging Fees of 10% of the Loan Balance 


 


The Answering Defendants’ Fifth Counterclaim alleges the subject note and mortgage 


violate S.C. Code § 37-23-30 because the loan charges fees of 10% of the loan balance.  (Am. 


Answer, ¶ 36(a)).  This claim fails as a matter of law and is dismissed because the plain language 


of S.C. Code § 37-23-30 does not contain any prohibition against charging fees of 10% of the loan 


balance. 
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2. Plaintiff is Not A Lender in a High-Cost Home Loan Pursuant to S.C. Code 37-23-40 


 


S.C. Code 37-23-40 contains certain limitations on lenders of high-cost home loans.  It is 


undisputed that Plaintiff was not the lender of the subject loan.  Therefore, as with Defendants’ 


affirmative claim for violation of the attorney-preference statute, the Answering Defendants’ claim 


for violation of S.C. Code § 37-23-40 fails as a matter of law and is dismissed. 


3. Plaintiff is Not a Mortgage Broker or Originator Subject to the Requirements of 


S.C. § 37-23-45, § 37-23-70 and § 37-23-75. 


 


Where a mortgage transaction involves a mortgage broker, S.C. Code § 37-23-45 requires 


the mortgage broker give the borrower certain disclosures before closing.  S.C. Code § 37-23-


70(D) requires a mortgage broker or originator to, at the time of application for a mortgage loan, 


provide the borrower certain disclosures. Finally, S.C. Code § 37-23-75 requires a mortgage broker 


to make certain disclosures prior to the scheduled closing of a home loan. 


A “mortgage broker” is defined as “a person or organization in the business of soliciting, 


processing, placing, or negotiating mortgage loans for others.”  S.C. Code § 37-23-20(3).  A 


“originator” is defined as “an employee of a mortgage broker or mortgage lender whose job is to 


inform loan applicants of rates, terms, and other aspects of the mortgage.  S.C. Code § 37-23-


20(12).    


Defendants do not allege Plaintiff is a mortgage broker or loan originator in general or 


acted as either role in this transaction.  Additionally, all of these statutes involve some action be 


taken at or before the closing table.  As with the Answering Defendants’ claims for violation of the 


attorney-preference statute, Plaintiff cannot be held liable for the alleged violations of the parties 


involved in the original transaction.  Accordingly, the Answering Defendants’ claim for violation 


of S.C. Code § 37-23-45, § 37-23-70 and § 37-23-75 fail as a matter of law and are dismissed. 
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C. The Answering Defendants’ Sixth Counterclaim Alleging Violation of the Mortgage 


Lending Licensing Requirements is Dismissed 


 


The Answering Defendants allege this foreclosure suit and the underlying note and 


mortgage all violate the mortgage licensing provisions of the SCCPC.  However, the Answering 


Defendants have failed to allege that Plaintiff is a Mortgage Lender as defined by S.C. Code § 37-


22-110(2).  Accordingly, Plaintiff is not required to be licensed by the SCCPC and the Answering 


Defendants’ Sixth Counterclaim is dismissed. 


S.C. Code § 37-22-120(A) prohibits a person from acting as a mortgage lender without 


first obtaining a license pursuant to Chapter 22.  A person “acts as a mortgage lender” by engaging 


the making or servicing of a mortgage loan for compensation or gain.  S.C. Code § 37-22-110(2).  


“Mak[ing] a mortgage loan” is defined as “clos[ing] a mortgage loan, advancing funds, or making 


a commitment to advance funds to a borrower under mortgage loan.”  S.C. Code § 37-22-110(27).   


The Answering Defendants do not, and cannot, allege that Plaintiff acted as a mortgage 


lender with regarding to this transaction.  Because Plaintiff was not acting as a mortgage lender he 


was not obligated to be licensed under Section 37-22-120(A).  Accordingly, the Sixth Counterclaim 


alleging violation of the licensing statute is dismissed. 


 IT IS HEREBY ORDERED THAT the Third Fourth, Fifth, Sixth, and Seventh 


Counterclaims are dismissed for failure to state a claim upon which relief can be granted. 


 AND IT IS SO ORDERED. 


 


 


 


 


[Electronic Signature Page to Follow] 
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Lexington Common Pleas


Case Caption: Taylor  Brunson VS Zack L. Evans, deceased, & any children & heirs
at law , defendant, et al


Case Number: 2024CP3200179


Type: Order/Dismissal


It is so ordered.


/s Roger M. Young, Sr. S.C. Circuit Judge 2134


Electronically signed on 2024-06-10 16:32:40     page 8 of 8
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STATE OF SOUTH CAROLINA  ) 


      ) IN THE COURT OF COMMON PLEAS 


COUNTY OF LEXINGTON   ) 
 


Autumn Skye Properties, LLC,  ) C/A No. 2023-CP-32-01690  


      ) 


    Plaintiff, ) 


      ) 


 vs.     )     


      )   


Zach L. Evans, deceased, and any children )   


and heirs at law, distributees and devisees, )   


and if any be deceased then any persons )    


entitled to claim under or through them; also )    


all other persons unknown claiming any  )   


right, title, interest, or lien herein, any )   


unknown adults being a class designated ) 


as John Doe; and any unknown minors ) 


or persons under disability or in the military ) 


service being a class designated as Richard ) 


Roe; Tina L. Evans individually and as  ) 


Personal Representative of the Estate of ) 


Zack L. Evans; and Kara Pitchford,  )  


      ) 


    Defendants, ) 


and 
 


Taylor Brunson,    ) C/A No. 2024-CP-32-00179  


      ) 


    Plaintiff, ) 


      )  


 vs.     ) ORDER OF CONSOLIDATION  


      ) FOR DISCOVERY PURPOSES 


Zack L. Evans, deceased, and any children )   


and heirs at law, distributees and devisees, )   


and if any be deceased then any persons )   


entitled to claim under or through them; also )   


all other persons unknown claiming any  )   


right, title, interest, or lien herein, any )   


unknown adults being a class designated )   


as John Doe; and any unknown minors ) 


or persons under disability or in the military ) 


service being a class designated as Richard ) 


Roe; Tina L. Evans individually and as  ) 


Personal Representative of the Estate of ) 


Zack L. Evans; and Kara Pitchford,  )  


      ) 


    Defendants. ) 
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 This matter came before the court by video link at 2:00 p.m. Monday, March 25, 2024.  


James Edward Bradley appeared on behalf of the Estate of Zack Evans, Tina Evans and Kara 


Pitchford.  Stephanie Kellahan appeared on behalf of Taylor Brunson and Autumn Skye Properties.  


The Estate of Zack Evans, Tina Evans and Kara Pitchford have moved to consolidate these two 


cases for the purposes of discovery and trial pursuant to Rule 42. 


 After hearing the arguments of the attorneys and reviewing the materials presented to the 


court, the court consolidates these cases for the purposes of discovery only at this time.  The court 


determines that consolidation of the cases for discovery pursuant to Rule 42 serves the interests of 


judicial efficiency and reducing costs and time for the parties.  For this reason, the matters are 


consolidated for the purposes of discovery.  The court finds the request to consolidate for the 


purpose of trial to be premature at this time.  Thus, the court declines the request to consolidate 


the matters for trial.  This decision is made without prejudice such that a request to try these matters 


together may be made to another judge at a future time as this court makes no finding whatsoever 


as to the consolidation for trial other than that the request is premature.   


 Thus, it is ordered these matters are consolidated for the purposes of discovery.  As the 


request to consolidate for trial is premature, this request is denied at this time with leave to make 


the motion again in the future. 


 AND IT IS SO ORDERED. 
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Lexington Common Pleas


Case Caption: Autumn Skye Properties, Llc VS Zack L. Evans Est , defendant, et al


Case Number: 2023CP3201690


Type: Order/Consolidate


It is so Ordered!


s/Diane S. Goodstein


Electronically signed on 2024-03-31 21:54:06     page 3 of 3
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


______________________ 


 


APPEAL FROM LEXINGTON COUNTY 


Court of Common Pleas 


 


Roger M. Young, Sr., Presiding Judge 


______________________ 


 


Civil Action No. 2024-CP-32-00179 


_______________________ 


 


Taylor Brunson, ............................................................................................................. Respondent, 


 


v. 


 


Tina L. Evans individually and as Personal Representative of the  


Estate of Zack L. Evans, and Kara Pitchford, ................................................................. Appellants. 


 


______________________ 


 


NOTICE OF APPEAL 


______________________ 


 


Tina L. Evans individually and as Personal Representative of the Estate of Zack L. Evans 


and Kara Pitchford appeal the Order Granting Plaintiff’s Motion to Dismiss Counterclaims of the 


Honorable Roger M. Young, Sr. dated June 10, 2024.  Appellants received written notice of entry 


of the Order on June 10, 2024.  The order is attached to this notice as Exhibit A. 


Respectfully submitted, 


June 28, 2024     s/James Edward Bradley________ 


       James Edward Bradley, SC Bar #66130 


       Moore Bradley Myers Law Firm, PA 


       1700 Sunset Blvd. (29169) 


       PO Box 5709 


       West Columbia, SC 29171 


       803-796-9160 


       Ward@mbmlawsc.com 


       Attorney for Appellants 


 


 


Jun 28 2024
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Other Counsel of Record: 


 


Stephanie Trotter Kellahan, SC Bar #77680 


D. Ryan McCabe, SC Bar # 16977 


McCabe Trotter & Beverly, PC 


4500 Fort Jackson Blvd., Ste. 335 


Columbia, SC 29209 


803-724-5000 


Stephanie.kellahan@mccabetrotter.com 


Ryan.mccabe@mccabetrotter.com 


Attorneys for Respondent 


 


Kelley Yarborough Woody, SC Bar #7307 


Kelley Y. Woody, Attorney at Law, LLC 


PO Box 6432 


Columbia, SC 29260 


803-787-9678 


kwoody@kelleywoody.com 


Attorney for Defendants designated as  


John Doe and Richard Roe 
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EXHIBIT A


Jun 28 2024
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 
 
 


 
Taylor Brunson 
 


Plaintiff, 
 
v. 
 
Zack L. Evans, deceased, and any children and 
heirs at law, distributees and devisees, and if 
any be deceased then any persons entitled to 
claim under or through them; also all other 
persons unknown claiming any right, title, 
interest, or lien herein, any unknown adults 
being a class designated as John Doe; and any 
unknown minors or persons under disability or 
in the military service being a class designated 
as Richard Roe; Tina L. Evans individually 
and as Personal Representative of the Estate of 
Zack L. Evans; Kara Pitchford; and Autumn 
Skye Properties, LLC 


Defendant(s). 


 
 


SUMMONS 


 
TO THE DEFENDANTS ABOVE NAMED: 


YOU ARE HEREBY SUMMONED and required to appear and defend by answering the 


Complaint in this action, of which a copy is herewith served upon you, and to serve a copy of your 


Answer on the subscribers at their offices, 4500 Fort Jackson Blvd, Suite 335, Columbia, South 


Carolina 29209, within thirty (30) days after the service hereof, exclusive of the day of such 


service, and if you fail to do so, judgment by default will be rendered against you for the relief 


demanded in the complaint.   


s/ Stephanie Trotter Kellahan    
Stephanie Trotter Kellahan (SC Bar 77680) 
McCabe Trotter & Beverly, PC 
4500 Fort Jackson Blvd., Suite 335 
Columbia, SC 29209 
Office: (803) 724-5000 
Fax: (803) 724-5001 
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Email: stephanie.kellahan@mccabetrotter.com 
ATTORNEYS FOR PLAINTIFF 


 
Columbia, SC 
January 15, 2024 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 
 
 


 
Taylor Brunson 
 


Plaintiff, 
 
v. 
 
Zack L. Evans, deceased, and any children and 
heirs at law, distributees and devisees, and if 
any be deceased then any persons entitled to 
claim under or through them; also all other 
persons unknown claiming any right, title, 
interest, or lien herein, any unknown adults 
being a class designated as John Doe; and any 
unknown minors or persons under disability or 
in the military service being a class designated 
as Richard Roe; Tina L. Evans individually 
and as Personal Representative of the Estate of 
Zack L. Evans; Kara Pitchford; and Autumn 
Skye Properties, LLC 


Defendant(s). 


 
 


COMPLAINT 
(NON-JURY FORECLOSURE OF 


MORTGAGE) 
 
 


  
The Plaintiff, complaining of the Defendants above-named would respectfully show unto 


this Honorable Court: 


1. Plaintiff is an individual residing in Lexington County, South Carolina.   


2. Upon information and belief, before his death on May 24, 2023, Defendant Zack 


L. Evans was a resident of Lexington County, South Carolina, and owned real property located at 


141 Browning Court. 


3. The real property that is the subject of this suit is located in Lexington County. 


4. Upon information and belief, on May 24, 2023 Defendant Zack L. Evans died 


intestate, leaving his wife, Tina L. Evans, and daughter, Kara Pitchford, as his legal heirs. 


5. Tina L. Evans has been appointed Personal Representative of the Estate of Zack 


Lloyd Evans in case 2023ES3201052. 


6. Upon information and belief, upon Defendant Zack L. Evans’ death, title to the 


subject Property devolved to Tina L. Evans and Kara Pitchford in equal shares. 
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7. Autumn Skye Properties, LLC is a limited liability company organized under the 


laws of the State of South Carolina.  Autumn Skye Properties, LLC is made a party by virtue of 


that Lis Pendens filed in at 2023LP3200268 and that certain executory sales contract described in 


civil action number 2023CP3201690.  Such interest is junior to that of Plaintiff. 


8. Jurisdiction and venue are proper in this Court. 


9. On or about October 29, 2019, for value received, Zack L. Evans, did execute and 


deliver to Wesley Martin, a certain promissory note in writing according to the terms and 


conditions set out therein, wherein and whereby Zack L. Evans promised to pay Wesley Martin 


$17,220.00, together with interest thereon at the rate of 15% per annum.   


10. In order to better secure the payments of the said note and debt, and in accordance 


with the terms and conditions thereof, Zack L. Evans did execute and deliver on October 29, 2019 


unto Wesley Martin a mortgage covering the following described property:   


All that certain piece, parcel, or lot of land with any improvements thereon, 
situate, lying and being in the County of Lexington, State of South Carolina, 
being shown and designated as Tract “B”, containing 3.28 acres on a plat 
prepared for Cheri N. Evans-Sowers and Zack L. Evans by Douglas E. Platt, 
Sr., Inc. dated March 18, 2016 and recorded in the Lexington County ROD 
Office in Book 18293 at Page 59; and having such metes and bounds as shown 
on said plat. 
 
This is a portion of the property conveyed to Cherie Evans and Zack Evans 
from the Estate of Carl L. Evans by Deed of Distribution recorded on January 
20, 2011 in the Lexington County ROD in Book 14683 at Page 157.  Thereafter, 
Cherie Evans conveyed her interest to Zack L. Evans by deed dated April 1, 
2016 and recorded in the Lexington ROD in Book 18293 at Page 64. 
 
Tax Map Reference No.: 005598-01-092 
141 Browning Court Lexington SC 29073 
 


11. Thereafter said mortgage was recorded on November 1, 2019 in Book 20842 at 


Page 4928 in the Lexington County Register of Deeds. 


12. Thereafter, by virtue of an assignment dated December 7, 2023 and recorded 


December 15, 2023 in Book 21086 at page 2309 in the Lexington County Register of Deeds, 


Wesley Martin assigned said note and mortgage unto Taylor Brunson. 


13. Plaintiff is the holder in due course of the subject note. 
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14. Pursuant to South Carolina law, Plaintiff is entitled to enforce the terms of the 


subject note and mortgage. 


15. According to the terms and conditions of said note and mortgage, it is provided that 


in the event of default in the payment of any installment when due, the entire principal and accrued 


interest shall at once become due and payable without notice at the option of the holder, and if the 


same should be placed in the hands of an attorney for collection, all costs of collection, including 


a reasonable attorney’s fee, would be secured by said mortgage as a part of the debt secured 


thereby. 


16. That under the terms and conditions of said mortgage, it is provided that, together 


with, and in addition to, the monthly payments of principal and interest payable under the terms 


of the note secured thereby, the mortgagor will pay to the mortgagee, on the payment due date 


each month until the said note is fully paid, certain additional sums, including but not limited to, 


certain amounts for fire and other hazard insurance and taxes and assessments due on the 


mortgaged premises.  Such sums were to accrue interest at a rate of 6% per annum. 


17. Further, under the terms and conditions of said mortgage, it was agreed that the 


mortgagor would pay all taxes, assessments, water rates and other governmental or municipal 


charges, fines or impositions for which provisions were not otherwise made, and if they failed to 


do so, the mortgagee might pay same, which amount, together with interest thereon, would  be 


secured by said mortgage. 


18. The monthly payments due on said note and mortgage are in default since February 


1, 2023.  Therefore, the conditions of said note and mortgage have been broken and the Plaintiff 


elects to, and does declare, the entire balance of said indebtedness due and payable.  There is due 


on said note and mortgage as of December 1, 2023 the principal sum of $17,552.52, interest at the 


current rate of 15% per annum from December 1, 2023 and costs of collection associated with this 


action, including attorney’s fees.  Additionally, there is due on said note and mortgage, as of 


December 1, 2023 an escrow balance of $8,908.09 and interest at the rate of 6% per annum from 


December 1, 2023. 


19. The notice of consumer’s right to cure, as contemplated under South Carolina law, 


has been given or is not required, and all conditions precedent to the acceleration of the debt and 


foreclosure of the mortgage have been performed or have occurred. 
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WHEREFORE, having fully set forth its complaint, the Plaintiff prays that this Honorable 


Court inquire into the matters set forth herein and: 


(1) That the amount due upon said note and mortgage held by Plaintiff be ascertained 


and determined under the direction of this Court, together with attorney’s fees and costs of this 


action; 


(2) That Plaintiff’s mortgage be declared a lien of first priority and that the said Plaintiff 


have judgment of foreclosure for the amount so found to be due and owing thereon, together with 


any taxes or insurance premiums which may be due, with a reasonable sum as attorney’s fees and 


for the costs of this action. 


(3) That the mortgaged premises be sold under the direction of this court, the equity of 


redemption be barred, and that the proceeds of sale be applied as follows: 
First, to the costs and expenses of the within action and sale. 


Second, to the payment and discharge of the amount due on Plaintiff's note and mortgage, 


together with attorney's fees as aforesaid, and 


Third, the surplus, if any, be distributed according to law. 


(4) For an Order directing and empowering the Sheriff of Lexington County, South Carolina, 


to place the successful purchaser at said foreclosure sale in possession of the property hereinabove 


described should the same become necessary. 


(5) For reimbursement of all costs for inspecting and securing the property incurred by the 


Plaintiff as a result of the delinquency. 


(6) For an order satisfying any prior liens that may be of record, but have been paid in full. 


(7) For such other and further relief as may be just and proper. 


 


s/ Stephanie Trotter Kellahan    
Stephanie Trotter Kellahan (SC Bar 77680) 
McCabe Trotter & Beverly, PC 
4500 Fort Jackson Blvd., Suite 335 
Columbia, SC 29209 
Office: (803) 724-5000 
Fax: (803) 724-5001 
Email: stephanie.kellahan@mccabetrotter.com 
ATTORNEYS FOR PLAINTIFF 


Columbia, South Carolina 
January 15, 2024 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 


IN THE COURT OF COMMON PLEAS 
 
 


  
  
Taylor Brunson  
 


Plaintiff, 
 


v. 
 
Zack L. Evans, deceased, and any children and 
heirs at law, distributees and devisees, and if 
any be deceased then any persons entitled to 
claim under or through them; also all other 
persons unknown claiming any right, title, 
interest, or lien herein, any unknown adults 
being a class designated as John Doe; and any 
unknown minors or persons under disability or 
in the military service being a class designated 
as Richard Roe; Tina L. Evans individually and 
as Personal Representative of the Estate of Zack 
L. Evans; Kara Pitchford; and Autumn Skye 
Properties, LLC 


Defendant(s).  
 


 
 
 
 


LIS PENDENS 
 
 


 


NOTICE IS HEREBY GIVEN THAT an action has been or will be commenced in this 


Court upon complaint of the above-named Plaintiff against the above-named Defendant for 


foreclosure of a mortgage.  Said action shall affect the following property: 


All that certain piece, parcel, or lot of land with any improvements thereon, situate, 
lying and being in the County of Lexington, State of South Carolina, being shown 
and designated as Tract “B”, containing 3.28 acres on a plat prepared for Cheri N. 
Evans-Sowers and Zack L. Evans by Douglas E. Platt, Sr., Inc. dated March 18, 
2016 and recorded in the Lexington County ROD Office in Book 18293 at Page 
59; and having such metes and bounds as shown on said plat. 
 
This is a portion of the property conveyed to Cherie Evans and Zack Evans from 
the Estate of Carl L. Evans by Deed of Distribution recorded on January 20, 2011 
in the Lexington County ROD in Book 14683 at Page 157.  Thereafter, Cherie 
Evans conveyed her interest to Zack L. Evans by deed dated April 1, 2016 and 
recorded in the Lexington ROD in Book 18293 at Page 64. 
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Tax Map Reference No.: 005598-01-092 


/s Stephanie Trotter Kellahan    
Stephanie Trotter Kellahan (SC Bar 77680) 
McCabe Trotter & Beverly, PC 
4500 Fort Jackson Blvd., Suite 250 
Columbia, SC 29209 
Office: (803) 724-5000 
Fax: (803) 724-5001 
Email: stephanie.kellahan@mccabetrotter.com 
ATTORNEYS FOR PLAINTIFF 


January 15, 2024 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF Lexington 


IN THE COURT OF COMMON PLEAS 
 
 


  
  
Autumn Skye Properties, LLC  
 


Plaintiff, 
 


v. 
 
Zack L. Evans 


 
Defendant(s).  


 


 
 
 
 


LIS PENDENS 
 
 


 


NOTICE IS HEREBY GIVEN THAT an action has been or will be commenced in this 


Court upon complaint of the above-named Plaintiff against the above-named Defendant for Breach 


of Contract and Specific Performance of Real Estate Contract.  Said action shall affect the 


following property: 


All that certain piece, parcel, or lot of land with any improvements thereon, situate, 
lying and being in the County of Lexington, State of South Carolina, being shown 
and designated as Tract “B”, containing 3.28 acres on a plat prepared for Cheri N. 
Evans-Sowers and Zack L. Evans by Douglas E. Platt, Sr., Inc. dated March 18, 
2016 and recorded in the Lexington County ROD Office in Book 18293 at Page 
59; and having such metes and bounds as shown on said plat. 
 
This is a portion of the property conveyed to Cherie Evans and Zack Evans from 
the Estate of Carl L. Evans by Deed of Distribution recorded on January 20, 2011 
in the Lexington County ROD in Book 14683 at Page 157.  Thereafter, Cherie 
Evans conveyed her interest to Zack L. Evans by deed dated April 1, 2016 and 
recorded in the Lexington ROD in Book 18293 at Page 64. 
 
Tax Map Reference No.: 005598-01-092 


/s Stephanie Trotter Kellahan    
Stephanie Trotter Kellahan (SC Bar 77680) 
D. Ryan McCabe (SC Bar 16977) 
McCabe Trotter & Beverly, PC 
4500 Fort Jackson Blvd., Suite 250 
Columbia, SC 29209 
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Office: (803) 724-5000 
Fax: (803) 724-5001 
Email: stephanie.kellahan@mccabetrotter.com 
 Ryan.mccabetrotter.com 
ATTORNEYS FOR PLAINTIFF 


May 3, 2023 
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STATE OF SOUTH CAROLINA  ) 


      ) IN THE COURT OF COMMON PLEAS 


COUNTY OF LEXINGTON   ) 


 


Taylor Brunson,    ) C/A No. 2024-CP-32-00179  


      ) 


    Plaintiff, ) 


      )  


 vs.     )   


      )   


Zack L. Evans, deceased, and any children )  AMENDED ANSWER 


and heirs at law, distributees and devisees, ) AND COUNTERCLAIMS OF 


and if any be deceased then any persons ) TINA L. EVANS INDIVIDUALLY AND 


entitled to claim under or through them; also ) AS PERSONAL REPRESENTATIVE 


all other persons unknown claiming any  ) OF THE ESTATE OF ZACK L. 


right, title, interest, or lien herein, any ) EVANS AND KARA PITCHFORD 


unknown adults being a class designated ) (JURY TRIAL REQUESTED) 


as John Doe; and any unknown minors ) 


or persons under disability or in the military ) 


service being a class designated as Richard ) 


Roe; Tina L. Evans individually and as  ) 


Personal Representative of the Estate of ) 


Zack L. Evans; and Kara Pitchford,  )  


      ) 


    Defendants. ) 


 


The defendants Tina L. Evans individually and as personal representative of the estate of 


Zack L. Evans and Kara Pitchford (“Defendants”) hereby amend their answer to the Complaint 


and counterclaim as follows: 


FOR A FIRST DEFENSE 


1. Unless specifically admitted in this answer, the defendants deny each and every 


allegation of the Complaint.  


FOR A SECOND DEFENSE 


 


2. The defendants reallege their previous allegations and denials as fully as if set forth 


verbatim. 


3. The defendants admit the allegations in paragraphs 1, 2, 3, 4, 5, and 6. 


4. The defendants deny the allegations in paragraph 7. 
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5. The defendants admit the allegations in paragraph 8. 


6. The defendants deny the allegations in paragraph 9. 


7. The defendants deny the allegations in paragraph 10. 


8. The defendants deny the allegations in paragraph 11. 


9. The defendants deny the allegations in paragraph 12. 


10. The defendants deny the allegations in paragraph 13. 


11. The defendants deny the allegations in paragraph 14. 


12. The defendants deny the allegations in paragraph 15. 


13. The defendants deny the allegations in paragraph 16. 


14. The defendants deny the allegations in paragraph 17. 


15. The defendants deny the allegations in paragraph 18. 


16. The defendants deny the allegations in paragraph 19. 


FOR A THIRD DEFENSE 


 


17. The defendants reallege their previous allegations and denials as fully as if set forth 


verbatim. 


18. The terms of the mortgage and note are in violation of the South Carolina Consumer 


Protection Code, and the defendants plead the South Carolina Consumer Protection Code as an 


affirmative defense in this matter.  


FOR A FOURTH DEFENSE AND FIRST COUNTERCLAIM  


 


19. The defendants reallege their previous allegations and denials as if fully set forth 


verbatim. 


20. Any contract entered into by Zack Evans is unenforceable as a result of a lack of 


capacity.  
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21. Mr. Evans had a long history of alcoholism and drug dependency including 


psychiatric hospitalizations resulting from brain damage.  


22. As a result, Mr. Evans had a lack of capacity to enter into the documents alleged in 


this matter, and the defendants plead lack of capacity as a full and complete defense to the note 


and mortgage alleged in this matter. 


23. In addition, pursuant to the South Carolina Declaratory Judgments Act, the 


defendants seek a declaratory judgment from this Court finding that the note and mortgage alleged 


in this matter are unenforceable.  


FOR A FIFTH DEFENSE AND SECOND COUNTERCLAIM 


 


24. The defendants reallege their previous allegations and denials as if fully set forth 


verbatim. 


25. The note and mortgage alleged in the Complaint is unconscionable and should not 


be enforced for that reason. 


FOR A SIXTH DEFENSE AND THIRD COUNTERCLAIM 


26. The defendants reallege their previous allegations and denials as if fully set forth 


verbatim. 


27. The note and mortgage alleged in this matter were entered in violation of the 


attorney preference statute Section 37-10-102. 


28. The Defendants are entitled to recover the remedies set forth in the Consumer 


Protection Code including but not limited to cancellation of the mortgage and note, a penalty of 


$7,500.00, all finance charges, double the finance charges and attorneys’ fees and costs. 
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FOR A SEVENTH DEFENSE AND FOURTH COUNTERCLAIM 


29. The defendants reallege their previous allegations and denials as if fully set forth 


verbatim. 


30. The note and mortgage sought to be enforced are supervised loans as defined in the 


South Carolina Consumer Protection as they charge as rate and intent in excess of 12%. 


31. Neither the Plaintiff nor the assignor of the note are listed as supervised lenders by 


the State of South Carolina. 


32. As a result, the alleged note and mortgage were entered in violation of the South 


Carolina Consumer Protection Act. 


33. The Defendants are entitled to an order of this court for relief including but not 


limited to cancellation of the note and mortgage, a penalty of $7,500.00, return of all finance 


charges, return of double finance charges and attorneys’ fees and costs. 


FOR AN EIGHTH DEFENSE AND FIFTH COUNTERCLAIM 


34. The defendants reallege their previous allegations and denials as if fully set forth 


verbatim. 


35. The note and mortgage alleged are consumer home loans under the South Carolina 


High Cost and Consumer Loans Act. 


36. This note and mortgage were entered in violation of the South Carolina High Cost 


and Consumer Loans Act including but not limited to, the following ways: 


a. In charging defendant fees of 10% of the loan balance in violation of Code 


Section 37-23-30 


b. Entering the loans without a written certification from a credit counselor as 


required by Code Section 37-23-40 


c. Lender had no reasonable belief or knowledge that the obligor was capable of 


repaying the loan as required by Code Section 37-23-40 
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d. Failing to provide the disclosures required by Code Section 37-23-45 


e. Failing to provide disclosures required by Code Section 37-23-70; and 


f. Failing to provide the disclosure required by Code Section 37-23-75. 


37. As a result, the defendants are entitled to a Court Order canceling the note and 


mortgage, awarding the loans finance charges with double the loan finance charges, awarding 


actual damages and $7,500 as allowed by the Act and awarding them attorneys’ fees and costs. 


FOR A NINTH DEFENSE AND SIXTH COUNTERCLAIM 


38. The defendants reallege their previous allegations and denials as if fully set forth 


verbatim. 


39. This action, and the mortgage and note alleged in it are brought in violation of the 


mortgage licensing requirements of the South Carolina Consumer Protection Code. 


40. In particular, neither the plaintiff, nor the party alleged to have originated the note 


and mortgage are licensed as mortgage lenders as required by Code Section 37-22-120. 


41. This lawsuit, the underlying note and mortgage, are also in violation of the 


prohibited activities in the Consumer Protection Code Section 37-22-190. 


42. These violations are criminal actions as set forth in Code Section 37-22-230. 


43. As a result, the defendants are entitled to an order canceling the note and mortgage, 


awarding $7,500.00 and actual damages, return of finance costs, return of double finance costs and 


costs and attorneys’ fees. 


FOR A TENTH DEFENSE AND SEVENTH COUNTERCLAIM 


44. The defendants reallege their previous allegations and denials as if fully set forth 


verbatim. 


45. The note and mortgage are unenforceable as set forth in Section 37-5-108 of the 


Consumer Protection Code. 
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46. As a result, the defendants are entitled to cancellation of the note and mortgage, 


return of the finance fees, return of double finance fees, actual damages and $7,500 damage award, 


and attorneys’ fees and costs. 


WHEREFORE, the defendants having amended their answers to the allegations of the 


Complaint and counterclaimed ask that the Complaint be dismissed with prejudice, for the relief 


sought in the counterclaims, and for such other relief as the Court deems fair and equitable.  


     MOORE BRADLEY MYERS LAW FIRM, P.A. 


      By:  s/James Edward Bradley  ________ 


       James Edward Bradley, SC Bar # 66130 


       1700 Sunset Boulevard (29169) 


       P.O. Box 5709 


       West Columbia, SC  29171 


       (803) 796-9160 


       ward@mbmlawsc.com 


Attorney for Defendants Tina L. Evans, 


Individually and as Personal Representative 


of the Estate of Zack L. Evans, and Kara 


Pitchford  


West Columbia, South Carolina 


February 15, 2024 
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STATE OF SOUTH CAROLINA  ) 


      ) IN THE COURT OF COMMON PLEAS 


COUNTY OF LEXINGTON   ) 


 


Autumn Skye Properties, LLC,  ) C/A No. 2023-CP-32-01690  


      ) 


    Plaintiff, ) 


 vs.     )   


      )  


Zack L. Evans, deceased, and any children )  


and heirs at law, distributees and devisees, )  


and if any be deceased then any persons )  MOTION FOR CONSOLIDATION 


entitled to claim under or through them; also )  PURSUANT TO RULE 42 


all other persons unknown claiming any  )  


right, title, interest, or lien herein, any )  


unknown adults being a class designated ) 


as John Doe; and any unknown minors ) 


or persons under disability or in the military ) 


service being a class designated as Richard ) 


Roe; Tina L. Evans individually and as  ) 


Personal Representative of the Estate of ) 


Zack L. Evans; and Kara Pitchford,  )  


      ) 


    Defendants. ) 


 AND 


 


Taylor Brunson,    ) C/A No. 2024-CP-32-00179  


      ) 


    Plaintiff, ) 


      ) 


 vs.     )   


      )  


Zack L. Evans, deceased, and any children )  


and heirs at law, distributees and devisees, )   


and if any be deceased then any persons )  


entitled to claim under or through them; also )  


all other persons unknown claiming any  )  


right, title, interest, or lien herein, any )   


unknown adults being a class designated )   


as John Doe; and any unknown minors )  


or persons under disability or in the military ) 


service being a class designated as Richard ) 


Roe; Tina L. Evans individually and as  ) 


Personal Representative of the Estate of ) 


Zack L. Evans; and Kara Pitchford,  )  


    Defendants. ) 
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YOU WILL PLEASE TAKE NOTICE THAT the defendants Tina L. Evans, Kara 


Pitchford, and the Estate of Zack L. Evans hereby move to consolidate these cases pursuant to 


Rule 42.  Rule 42(a) provides that “[w]hen actions involving a common question of law or fact 


are pending before the court, it may order a joint hearing or trial of any or all matters in issue 


in the action ….” 


These two lawsuits relate to a home which was owned by Zack L. Evans. Mr. Evans 


passed away as a result of electrocution in May 2023. Since that time, Taylor Brunson has 


brought two lawsuits against Mr. Evans’ estate to acquire Mr. Evans’ home. The first is brought 


by Mr. Brunson’s wholly owned limited liability corporation Autumn Skye. In that lawsuit, Mr. 


Brunson alleges he had a contract to purchase Zack Evans’ home for approximately $60,000 


though the house appraised for approximately $200,000. Mr. Evans had been in and out of 


psychiatric care at the time he is alleged to have signed the contract to sell the house for between 


25% and 30% of its appraised value. After bringing this lawsuit, Mr. Brunson acquired a note 


alleged to have been signed by Zack L. Evans which is alleged to be secured by a mortgage on 


the same home. He has brought a foreclosure action on that home. As these two matters concern 


the same property, the same defendants, and an individual plaintiff as well as a LLC wholly 


owned by that individual plaintiff, the Defendants believe they should be consolidated such that 


the issues involved in both cases can be decided in one proceeding rather than in two.  


(Signature block on following page.) 
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      Respectfully submitted, 


       _s/James Edward Bradley___________ 


       James Edward Bradley, SC Bar #66130 


       Moore Bradley Myers Law Firm, P.A. 


       1700 Sunset Blvd. (29169) 


       P.O. Box 5709 


       West Columbia, SC 29171 


       (803)796-9160 


       Ward@mbmlawsc.com 


       Attorney for Defendants Tina L. Evans, Kara 


       Pitchford and the Estate of Zack L. Evans 


 


West Columbia, South Carolina 


February 16, 2024 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 
 
 
Taylor Brunson  
 


Plaintiff, 
 
v. 
 
Zack L. Evans, deceased, and any children and 
heirs at law, distributees and devisees, and if 
any be deceased then any persons entitled to 
claim under or through them; also all other 
persons unknown claiming any right, title, 
interest, or lien herein, any unknown adults 
being a class designated as John Doe; and any 
unknown minors or persons under disability or 
in the military service being a class designated 
as Richard Roe; Tina L. Evans individually 
and as Personal Representative of the Estate of 
Zack L. Evans; Kara Pitchford; and Autumn 
Skye Properties, LLC 
 


Defendants. 


IN THE COURT OF COMMON PLEAS 
FOR THE ELEVENTH JUDICIAL CIRCUIT 


 
CASE NO.: 2024CP3200179 


 
 
 
 
 
 


PLAINTIFF’S MOTION TO DISMISS 
COUNTERCLAIMS 


(22408.1.1) 
 


YOU WILL PLEASE TAKE NOTICE that Plaintiff, by and through the undersigned 


counsel will move before the Court to dismiss Defendants’ Counterclaims pursuant to Rule 12(b)(6) 


of the South Carolina Rules of Civil Procedure.  The grounds for this motion are as follows: 


 


1. Defendants’ Third Counterclaim alleges violation of S.C. Code § 37-10-102.  A debtor 


has three years from the date of the alleged violation to bring an action for damages.  S.C. 


Code § 37-10-105(A).  The alleged violation occurred in October 2019 before the 


closing.  Therefore, an action under S.C. Code § 37-10-102 had to be brought by October 


2022.  Accordingly, Defendants’ Third Counterclaim should be dismissed as untimely.  


Defendants’ Third Counterclaim should also be dismissed because Plaintiff was not the 


person who violated the attorney preference statute because Plaintiff is an assignee of the 


original creditor. 
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2. Defendants’ Fourth Counterclaim should be dismissed because S.C. Code § 37-3-105 


excludes a first lien on real property from the definition of a “consumer loan.”  Because 


the subject loan is not a “consumer loan,” the loan is not a supervised loan as defined by 


the South Carolina Consumer Protection Code.  Therefore, Defendants’ claim for 


violation of the supervised loan provisions must be dismissed. 


3. Defendants’ Fifth Counterclaim must be dismissed because the High Cost and Consumer 


Loan Acts do not apply to Plaintiff.  


a. S.C. Code § 37-23-30 does not prohibit charging the debtor fees of 10% of the 


loan balance; 


b. S.C. Code § 37-23-40 prohibits a “lender” from making a loan without first 


making certain disclosures or assurances.  Plaintiff did not loan any money to the 


debtor so he is not a “lender” as defined by the South Carolina Consumer 


Protection Code. 


c. S.C. Code §37-23-45 requires a “mortgage broker” make certain disclosures to a 


debtor.  Defendants have not alleged that Plaintiff is in the business of soliciting, 


process, placing or negotiating loans for others.  Therefore Defendants have failed 


to allege the facts necessary to state a claim for violation of S.C. Code § 37-23-45.  


Further, it is undisputed that Plaintiff, as assignee of the original creditor, did not 


make the loan at issue.  Therefore, pursuant to S.C. Code § 37-23-50(A), 


Defendants cannot recover for any alleged violations from Plaintiff. 


d. S.C. Code §37-23-70(D) requires a “mortgage broker” make certain disclosures to 


a debtor at the time the debtor applies for the loan.  Defendants have not alleged 


that Plaintiff is in the business of soliciting, process, placing or negotiating loans 


for others.  Therefore Defendants have failed to allege the facts necessary to state 


a claim for violation of S.C. Code § 37-23-70(D).  Further, it is undisputed that 


Plaintiff, as assignee of the original creditor, did not make the loan at issue.  


Therefore, pursuant to S.C. Code § 37-23-70(F), Defendants cannot recover for 


any alleged violations from Plaintiff. 


e. S.C. Code §37-23-75 requires a “mortgage broker” make certain disclosures to a 


debtor before closing.  Defendants have not alleged that Plaintiff is in the business 
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of soliciting, process, placing or negotiating loans for others.  Therefore 


Defendants have failed to allege the facts necessary to state a claim for violation 


of S.C. Code § 37-23-75.  Further, it is undisputed that Plaintiff, as assignee of the 


original creditor, did not make the loan at issue.  Therefore, pursuant to S.C. Code 


§ 37-23-70(F), Defendants cannot recover for any alleged violations from 


Plaintiff. 


4. Defendants’ Sixth Counterclaim should be dismissed because Defendants have failed to 


allege that Plaintiff is the maker or servicer of the subject loan.  S.C. Code § 37-22-120 


requires any person acting as a “Mortgage Lender” to first obtain a license.  S.C. Code § 


37-22-190 prohibits certain actions in the course of “Mortgage Loan Origination.”  


Defendants have not, and cannot, allege that Plaintiff has made, originated, or serviced 


any loan as defined by the South Carolina Consumer Protection Code.  Therefore, 


Defendants’ Sixth Counterclaim must be dismissed for failure to state a claim. 


5. Defendants’ Seventh Counterclaim should be dismissed because S.C. Code § 37-3-105 


excludes a first lien on real property from the definition of a “consumer loan.”  Chapter 5 


of the South Carolina Consumer Protection Code only applies to “consumer loans.” 


Therefore, Defendants’ claim for unconscionability under S.C. Code § 37-5-105 must be 


dismissed. 


This Motion is supported by the pleadings on file with this Court, both federal and state 


laws and statutes, and whatever memoranda of law or certified documents that may be submitted 


to this Court. 
     
 /s/ Stephanie Trotter Kellahan  


Stephanie Trotter Kellahan (SC Bar 77680) 
McCabe Trotter & Beverly, PC 
4500 Fort Jackson Blvd., Suite 335 
Columbia, SC 29209 
Office: (803) 724-5000 
Fax: (803) 724-5001 
Email:


 stephanie.kellahan@mccabetrotter.com 
         ATTORNEYS FOR PLAINTIFF 
 
March 1, 2024 
Columbia, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 
 
 
Taylor Brunson, 
 


Plaintiff, 
 
vs.  
 
Zack L. Evans, deceased, and any children 
and heirs at law, distributees and devisees, 
and if any be deceased then any persons 
entitled to claim under or through them; also 
all other persons unknown claiming any right, 
title, interest, or lien herein, any unknown 
adults being a class designated as John Doe; 
and any unknown minors or persons under 
disability or in the military service being a 
class designated as Richard Roe; Tina L. 
Evans individually and as Personal 
Representative of the Estate of Zack L. 
Evans; Kara Pitchford; and Autumn Skye 
Properties, LLC, 
 


Defendants. 


IN THE COURT OF COMMON PLEAS 
FOR THE ELEVENTH JUDICIAL CIRCUIT 


 
CASE NO.: 2024CP3200179 


 
 
 
 
 
 
 
 


PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO DEFENDANTS’ 


MOTION TO CONSOLIDATE 


(22408.1.1) 


 COMES NOW Taylor Brunson, Plaintiff, and submits this Memorandum in Opposition to 


Defendant Tina Evans, Kara Pitchford, and the Estate of Zack Evans’ (hereinafter “Moving 


Defendants”) Motion to Consolidate.  


FACTUAL BACKGROUND 


On or about April 11, 2016, Defendant Zack Evans obtained sole title to the property 


located at 141 Browning Court (“Property”).  Mr. Evans failed to pay property taxes on the 


Property and it was sold at tax sale in 2018.  The redemption period for the Property was set to 


expire in November 2019.  In order to redeem the Property, Mr. Evans executed a Note and 


Mortgage in favor of Wesley Martin.  Thereafter, Mr. Evans made monthly payments to Mr. Martin 
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for approximately three years, until January 2023 when payments stopped.  In April 2023 Mr. 


Evans began efforts to sell the Property.  On or about April 21, 2023, Mr. Evans signed a contract 


to sell the Property to Autumn Skye Properties, LLC (“Company”).  Shortly thereafter Mr. Evans 


stopped corresponding with the Company, leading the Company to file suit to enforce the sales 


contract (“2023 Case”).  Unfortunately, Mr. Evans suffered a fatal accident May 15, 2023.  


Thereafter, the Company amended the 2023 Case to include the Moving Defendants as Mr. Evans’ 


intestate heirs.  Ms. Evans also serves as the Personal Representative for Mr. Evans’ estate.  The 


Moving Defendants responded by asking the court to declare the sales contract invalid due to Mr. 


Evans’ alleged incapacity and the alleged unconscionability of the contract. 


Approximately nine months after filing the 2023 Case, the Company learned that Mr. 


Evans’ estate had not made any mortgage payments on the Property and the lienholder intended to 


foreclose the mortgage on the Property.   In order to protect his interest in the Property, Taylor 


Brunson, the sole member of the Company, purchased the note and mortgage from Mr. Martin.  


After making demand for payment on Mr. Evans’ estate and receiving no response, Mr. Brunson 


filed suit to foreclose the mortgage on the Property (“2024 Case”).  The Moving Defendants 


responded by filing counterclaims against Mr. Brunson for alleged violations of the S.C. Consumer 


Protection Code (“SCCPC”).  This Motion for Consolidation followed. 


LEGAL STANDARD 


Rule 42(a), SCRCP provides that a court may consolidate multiple actions that involve “a 


common question of law or fact.”    Conversely, the court has broad discretion to order separate 


trials “in furtherance of convenience or to avoid prejudice, or when separate trials may be 


conducive to expedition and economy.”  Rule 42(b), SCRCP.   “The moving party has the burden 
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of persuading the court that consolidation is desirable.”  Keels v. Pierce, 315 S.C. 339, 342, 433 


S.E.2d 902, 904 (Ct. App. 1993). 


ARGUMENT 


While the two actions proposed for consolidation both center around the Property and 


similar parties, the commonalities end there.  Each cases involves completely different types of 


alleged misconduct and the Moving Defendants have asserted drastically different defenses and 


counterclaims in each case.  There is no indication that consolidation would expedite resolution of 


the matters or that consolidation would lessen the costs to the parties.  For those reasons, Plaintiff 


respectfully request this Court deny the Moving Defendants’ Motion.   


A. The Two Cases Do Not Involve Common Issues of Law or Fact1 


Common questions of law or fact exist when “claims, brought against the same defendant, 


rely on the same witnesses, allege[] the same misconduct, and [were] answered with the same 


defense.”  Waiters v. Science Applications International, 2020 WL 12765188 at *1 (D.S.C., 2020)2. 


1. Alleged Misconduct and Witnesses 


The 2023 Case is an equitable action seeking specific enforcement of a sales contract 


executed in 2023.  Because the Moving Defendants have raised issues regarding Mr. Evans’ 


capacity to enter into the sales contract, all evidence and arguments are centered around the events 


of April 2023.  In addition to the parties herein, Plaintiff expects the parties will call two other 


witnesses, Jason Brown and Bill Brady.   


The 2024 Case seeks enforcement of the note and mortgage executed in 2019.  The Moving 


Defendants’ counterclaims center around Mr. Evan’s capacity and Mr. Martin’s actions leading up 


 
1 Plaintiff has summarized the following factors in Table 1, attached hereto. 
2 Because Rule 42, SCRCP is identical to its federal counterpart, federal law is persuasive in interpreting the rule.  
Garrison v. Target Corp., 429 S.C. 324, 838 S.E.2d 18 (Ct. App. 2020). 
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to the execution of the note and mortgage.  Accordingly, all evidence and arguments are centered 


around the events of October 2019, four years before the relevant time frame for the 2023 Case.  


In addition to the parties herein, Plaintiff expects that Wesley Martin and G. Lee Miller, Esquire 


will serve as witnesses. 


The factual issues in the two cases are mostly unique and distinct.  Mr. Evans’ capacity in 


2019 in a transaction with Wesley Martin will involve different facts than those necessary to 


determine Mr. Evans’ capacity in 2023 in a transaction with the Company.  Similarly, the facts the 


Moving Defendants must reply upon to prove their counterclaims in the 2024 Case have no 


relevance to the issues to be considered by the fact finder in the 2023 Case.  Accordingly, the 


misconduct and witnesses involved in the two cases are so separate and unique as to render 


consolidation inappropriate. 


2. Defense and Counterclaims 


In the 2023 Case, the Moving Defendants have alleged that Zack Evans lacked capacity to 


execute the sales contract and that the proposed purchase price renders the contract 


unconscionable.  The Moving Defendants are not seeking any damages from Plaintiff; their 


recovery is limited to an order that the contract is unenforceable. 


In the 2024 Case, the Moving Defendants have asserted a multitude of counterclaims 


against Mr. Brunson seeking to declare the note and mortgage unenforceable as well as to recover 


monetary damages, attorney’s fees and costs. 


The 2023 Case does not require any consideration of the SCCPC and its consolidation with 


the 2024 Case only serves to increase the scope of issues to be tried.  The Plaintiffs of each action 


stand to suffer prejudice by consolidation by having the alleged bad acts of each other and of 
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Wesley Martin unduly prejudice a jury or fact finder.  These factors all weight against 


consolidation. 


B. Consolidation Would Not Further Judicial Economy or Costs to the Parties 


“The purpose of consolidation is to prevent the multiplicity of litigation, to save the parties 


unnecessary costs, to conserve court time and space and to clear congested court dockets.”  Alcorn 


v. Ford Motor Co., 276 S.C. 180, 182, 276 S.E.2d 925, 926 (1981).  The court considers the 


following factors in determining whether to consolidate:  “whether the specific risks of prejudice 


and possible confusion [are] overborne by the risk of inconsistent adjudications of common factual 


and legal issues, the burden on the parties, witnesses and available judicial resources posed by 


multiple lawsuits, the length of time required to conclude multiple suits as against a single one, 


and the relative expense to all concerned of the single-trial, multiple-trial alternatives.”  Arnold v. 


Eastern Air Lines, Inc., 681 F.2d 186, 193 (4th Cir. 1982). 


The pleadings have closed and discovery is complete in the 2023 Case and the parties are 


scheduled to mediate the 2023 Case next month.  Thereafter, the 2023 Case will be ready for trial.  


The 2024 Case is still in the initial pleading stage.  Plaintiff’s Motion to Dismiss the Moving 


Defendants’ Counterclaims is currently pending.  Should the Moving Defendants’ counterclaims 


survive that motion, Plaintiff expects extensive discovery will be necessary including multiple 


depositions.  The different procedural posture means that the Company stands to suffer undue 


delay in resolution of the 2023 Case while the parties conduct discovery in the 2024 Case on issues 


completely irrelevant to the 2023 Case.  Consolidation “does not permit parties to forestall trial in 


an earlier case.  Waiters v. Sci. Applications Int'l, at *2. 
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CONCLUSION 


 For the reasons argued more fully herein, Plaintiff respectfully requests the Court deny the 


Motion to Consolidate. 


s/ Stephanie Trotter Kellahan    
Stephanie Trotter Kellahan (SC Bar 77680) 
McCabe Trotter & Beverly, PC 
4500 Fort Jackson Blvd., Suite 335 
Columbia, SC 29209 
Office: (803) 724-5000 
Fax: (803) 724-5001 
Email: stephanie.kellahan@mccabetrotter.com 
ATTORNEYS FOR PLAINTIFF 


 


Columbia, SC 


March 15, 2024
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TABLE 1 
CLAIMS AGAINST DEFENDANTS 


 
 2023 Case 2024 Case 
Witnesses • Taylor Brunson/Autumn Skye Properties, LLC 


• Jason Brown 
• Bill Brady 
• Tina Evans 


• Wesley Martin 
• G. Lee Miller, Esquire 
• Tina Evans 
• Taylor Brunson 


Misconduct Failure to perform under 2023 sales’ contract. Failure to make requirements payments under 2019 
note and mortgage. 


Defenses • Lack of capacity to make sales contract 
• Insufficient consideration of sales contract 


• Lack of capacity to make mortgage 
• Mortgage is unconscionable 
• Violations of SCCPC  


o Violation of Attorney Preference Statute 
o Violation of Supervised Loan Statute 
o Violation of High Cost and Consumer Loan 


Acts 
o Violation of Licensing Statute 
o Violation of Unconscionability Statute 
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STATE OF SOUTH CAROLINA  ) 
) IN THE COURT OF COMMON PLEAS 


COUNTY OF LEXINGTON  ) 


Taylor Brunson, ) C/A No. 2024-CP-32-00179  
) 


Plaintiff, ) 
)


vs.  ) ORDER DENYING IN PART AND 
) GRANTING IN PART 


Zack L. Evans, deceased, and any children ) PLAINTIFF’S MOTION TO STRIKE
and heirs at law, distributees and devisees, ) DEFENSES
and if any be deceased then any persons ) 
entitled to claim under or through them; also ) 
all other persons unknown claiming any  ) 
right, title, interest, or lien herein, any ) 
unknown adults being a class designated ) 
as John Doe; and any unknown minors ) 
or persons under disability or in the military ) 
service being a class designated as Richard ) 
Roe; Tina L. Evans individually and as  ) 
Personal Representative of the Estate of ) 
Zack L. Evans; and Kara Pitchford,  )  


Defendants. ) 


INTRODUCTION 


This matter came before the court by videoconference link on Tuesday, April 9, 2024.  


The court was assigned to hear cases out of Lexington County, South Carolina.  Stephanie 


Kellahan appeared on behalf of the Plaintiff Taylor Brunson.  James Edward Bradley appeared 


on behalf of the Defendants Estate of Zack L. Evans, Tina L. Evans and Kara Pitchford.   After 


considering the Plaintiff’s motion, the court denies in part the motion and grants in part the 


motion as set forth in this order.  As an initial matter, the Plaintiff’s motion is styled as a motion 


to dismiss counterclaims but addresses counterclaims and affirmative defenses set out in the 


Defendants’ case.  As the motion only asks to dismiss counterclaims, this court is dismissing 


only the counterclaims in the pleadings.  The affirmative defenses are not dismissed. 
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DISCUSSION 


This matter concerns a mortgage foreclosure.  In short, the Plaintiff asserts that he has 


purchased a mortgage and note from a third-party which was executed by the decedent Zack L. 


Evans in 2019.  The Defendants answered the complaint and asserted a series of defenses and 


counterclaims.  In return, the Plaintiff moved to dismiss counterclaims.  The court will address 


each counterclaim in the order set forth in the Plaintiff’s motion for purposes of clarity as 


follows: 


1. Defendants’ Third Counterclaim for Violations of Attorney Preference 
Requirements S.C. Code § 37-10-105 


The Plaintiff moves to dismiss Defendants’ third counterclaim on the 


basis that it was brought more than three years from the date of the alleged 


violation.  S.C. Code § 37-10-105(A) requires that a cause of action to recover 


under the statute must be brought within three years of the date the violation 


occurred.  As a result, the court dismisses this counterclaim.  S.C. Code § 37-10-


105 also indicates that: 


This subsection does not bar a debtor from asserting a violation of 
this chapter in an action to collect a debt which was brought more 
than three years from the date of the occurrence of the violation as 
a matter of defense by recoupment or set-off in such action.  


As a result, this affirmative defense remains, but the counterclaim is 


dismissed.  In addition, the motion does not seek to dismiss affirmative defenses.  


Therefore, the affirmative defense of failure to comply with this statute remains, 


but the counterclaim is dismissed. 
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2. Defendants’ Fourth Counterclaim for Violations of the Supervised Loan 
Provisions of S.C. Consumer Protection Code


The Plaintiff’s motion moves to dismiss the Defendants’ fourth 


counterclaim which alleges violations of the supervised lending provisions of the 


South Carolina Consumer Protection Code on the basis that the note alleged in 


this matter is secured by a mortgage and is thus not a consumer loan pursuant to 


the supervised loan provisions of the South Carolina Consumer Protection Code.  


Counsel for the Defendants acknowledged the Plaintiff’s argument on this point.  


As a result, the court dismisses the Defendants’ fourth counterclaim in this 


matter. 


3. Defendants’ Fifth Counterclaim for Violations of the High Cost and 
Consumer Loan Act


Paragraph Three of Plaintiff’s motion asks that Defendants’ fifth 


counterclaim be dismissed on the basis the High Cost and Consumer Loan Act 


does not apply to the Plaintiff.  Plaintiff argues that because it is an assignee of 


the note, it is not subject to the High Cost and Consumer Loan Act.  The Plaintiff 


does not point to any provision of the code or case law that indicates an assignee 


is exempt from the requirements of the High Cost and Consumer Loan Act.  In 


addition, the assignment referenced by the Plaintiff indicates that the Plaintiff is 


assigned the mortgage “together with the note(s) and obligations therein 


described and the money due and to become due thereon with interest, and all 


rights accrued or to accrue under such Mortgage.”   


As a result, the Plaintiff has been assigned all obligations of the Note and 


Mortgage which include compliance with the South Carolina Consumer 


Protection Code and the High Cost and Consumer Loan Act.  In addition, no 
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court will lend its assistance in any way toward carrying out the terms of an 


illegal contract.  “In case any action is brought which it is necessary to prove the 


illegal contract in order to maintain the action, courts will not enforce it, nor will 


they enforce any alleged rights directly springing from such contract.” Jackson 


v. Bi-Lo Stores, Inc. 313 S.C 272, 437 S.E.2d 168 (1993) (quoting McMullen v. 


Hoffman, 174 U.S. 639 (1899)). 


This matter is still in the pleading stages.  The Plaintiff has not submitted 


any case law or statutory law indicating that as an assignee it is exempt from the 


High Cost and Consumer Loan Act.  As a result, the court denies Paragraph Three 


of the Plaintiff’s motion to dismiss the Defendants’ fifth counterclaim. 


4. Defendants’ Sixth Counterclaim for Violations of the Mortgage 
Lender/Servicer Provisions of the South Carolina Consumer Protection 
Code


Paragraph Four of the Plaintiff’s motion asks to dismiss the Defendants’ 


sixth counterclaim alleging violations of the South Carolina mortgage licensing 


requirements by the original lender.   


Plaintiff’s motion does not cite to any law which indicates an assignee is 


exempt from claims made based on the origination of a consumer mortgage.  


Likewise, Plaintiff’s counsel does not cite to any case law indicating that Plaintiff 


is exempt as an assignee for claims based upon the origination of the mortgage.  


Furthermore, the assignment itself conveys the obligations from the note.  


Finally, South Carolina courts do not enforce illegal contracts.  See, Jackson v. 


Bi-Lo Stores, Inc. 313 S.C. 272, 437 S.E.2d 168 (1993).   


As a result, the court denies Paragraph Four of the Plaintiff’s motion at 


this stage. 
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5. Defendants’ Seventh Counterclaim for Violations of South Carolina Code § 
37-5-108 


Paragraph Five of the Plaintiff’s motion asks that the Defendants’ seventh 


counterclaim be dismissed pursuant to South Carolina Code § 37-5-108.   


At the hearing, counsel for the Defendants conceded that this section does 


not apply because the alleged note is secured by a real estate mortgage exempting 


it from the definition of a consumer loan under the South Carolina Consumer 


Protection Code.  See, S.C. Code § 37-3-105. 


As a result, the court grants Paragraph Five of the Plaintiff’s motion and 


dismisses the Defendants’ seventh counterclaim. 


AND IT IS SO ORDERED. 
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		A. The Answering Defendants’ Third Counterclaim Alleging Violation of the Attorney Preference Statute is Dismissed
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		3. Plaintiff is Not a Mortgage Broker or Originator Subject to the Requirements of S.C. § 37-23-45, § 37-23-70 and § 37-23-75.



		C. The Answering Defendants’ Sixth Counterclaim Alleging Violation of the Mortgage Lending Licensing Requirements is Dismissed

















intended recipient, you are hereby notified that you have received this document in error and
that any review, dissemination, distribution, or copying of this message is strictly prohibited.
If you have received this communication in error, please notify us immediately by e-mail, and
delete the original message. 
Moore Bradley Myers Law Firm, P.A.
38 N. Main Street.
Sumter, SC 29150
Phone: 803-796-0052
Fax: 803-791-8410

The information contained in this e-mail message is intended only for the personal and
confidential use of the recipient(s) named above. This message may be an attorney-client
communication and/or work product and is therefore privileged and confidential. If the reader
of this message is not the intended recipient or an agent responsible for delivering it to the
intended recipient, you are hereby notified that you have received this document in error and
that any review, dissemination, distribution, or copying of this message is strictly prohibited.
If you have received this communication in error, please notify us immediately by e-mail, and
delete the original message.


