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INTRODUCTION 

Appellants, Elizabeth and Melvin Ray, submit this reply brief in response to the Initial Brief of 

Respondent Home Inspection One, LLC (“HIO”). Many of the arguments raised by HIO mirror 

those asserted by Sunsetter Properties, LLC. Accordingly, Appellants’ responses to those 

arguments are consistent with their previously filed reply in that matter. However, Appellants 

will specifically address the unique claims made by HIO and highlight misinterpretations of the 

record and case law. 

Additionally, the trial court’s approach to summary judgment was flawed in both cases. The 

court prematurely granted summary judgment despite clear factual disputes and procedural 

deficiencies, including the failure to allow Appellants to complete discovery and improper 

exclusion of key evidence. 

ARGUMENTS 

I. The Lower Court Erred in Granting Summary Judgment When Appellants Were Not 

Afforded a Full and Fair Opportunity to Conduct Discovery 

HIO contends that Appellants had a full and fair opportunity to conduct discovery and failed to 

do so, thus justifying summary judgment. However, as reflected in the transcript of the summary 

judgment hearing, Appellants’ counsel was medically unable to conduct discovery for an 

extended period, which significantly impacted their ability to respond. (Transcript, p. 13). The 

court's refusal to grant additional time for discovery under Rule 56(f), SCRCP, deprived 

Appellants of the ability to properly develop their case. 
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The court employed the same flawed reasoning in granting summary judgment for Sunsetter 

Properties, despite Appellants raising the same procedural concerns. South Carolina case law 

recognizes that summary judgment is inappropriate when discovery is incomplete. See 

Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1991). The trial court failed to 

consider that Appellants’ counsel had been medically excused from work for six months, leaving 

insufficient time to complete depositions and other essential discovery. The denial of additional 

time for discovery was improper and warrants reversal. 

Moreover, had Appellants been allowed to complete depositions and document requests, they 

would have gathered further evidence contradicting HIO’s claims and supporting their 

negligence cause of action. Denying discovery effectively foreclosed Appellants from presenting 

key facts, violating fundamental fairness principles in litigation. 

Notably, at the time of the summary judgment hearing, Appellants had scheduled depositions of 

key witnesses, including a housing inspector whose testimony would have been crucial to 

establishing defects in the property and HIO’s failure to properly disclose them. (Transcript, p. 

11). Courts have long held that summary judgment is inappropriate when discovery is actively 

being pursued. See Dawkins v. Fields, 354 S.C. 58, 580 S.E.2d 433 (2003) (finding that summary 

judgment should not be granted when discovery is incomplete and could produce relevant 

evidence). By disregarding the ongoing depositions, the trial court deprived Appellants of the 

opportunity to present material evidence, which further supports reversal. 
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II. The Lower Court Erred in Granting Summary Judgment Based on the Economic Loss 

Doctrine 

HIO argues that the economic loss rule bars Appellants’ claims, relying on Gladden v. Boykin, 

402 S.C. 140, 739 S.E.2d 882 (2013). However, this argument is flawed because South Carolina 

recognizes a gross negligence exception to the economic loss rule. 

In U.S. for Use and Benefit of Williams Elec. Co., Inc. v. Metric Constructors, Inc., 325 S.C. 129, 

480 S.E.2d 447 (1997), the South Carolina Supreme Court held that the economic loss rule does 

not apply where gross negligence is present. Gross negligence occurs when conduct exceeds 

ordinary negligence and demonstrates a reckless disregard for duty. Because South Carolina law 

recognizes that certain duties exist independently of contractual obligations, the economic loss 

rule does not automatically bar claims in cases involving gross negligence. 

Here, Home Inspection One failed to disclose material defects, an omission that Appellants’ 

expert was prepared to testify constituted grossly negligent conduct under industry standards. 

The expert deposition was scheduled and would have provided crucial evidence on this issue. 

However, the trial court granted summary judgment before the deposition could take place, 

cutting off Appellants’ ability to present testimony that could establish a genuine issue of 

material fact. 

Because South Carolina law recognizes a gross negligence exception to the economic loss rule, 

and because the trial court failed to consider key evidence before granting summary judgment, 

the decision should be reversed and remanded for further proceedings. 
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III. Appellants’ Affidavit Was Properly Before the Court and Should Have Been 

Considered 

The Appellees argue that the affidavit of Elizabeth Ray was untimely filed and should be 

disregarded. However, this mischaracterizes the procedural timeline. The affidavit was submitted 

two days before the hearing, which complies with Rule 6(d), SCRCP. The court's rigid 

interpretation failed to recognize that no prejudice resulted to Appellees from the filing. 

Additionally, South Carolina courts have not specifically applied the weekend service rule to 

affidavits under Rule 56 summary judgment proceedings. Rule 6(a), SCRCP, which excludes 

weekends when computing deadlines under seven days, was misapplied by the trial court. Rule 

6(d), which directly governs affidavit deadlines, does not prohibit service on weekends. The 

judge’s reliance on the weekend rule to exclude Appellants’ affidavit was a misinterpretation of 

the procedural rules. 

Moreover, the Appellee suffered no prejudice from the affidavit’s submission. The record reflects 

that Appellee responded with its own affidavit before the hearing, attempting to rebut the issues 

raised in Appellant’s affidavit. Courts have consistently held that procedural rules should not be 

rigidly applied to obstruct the fair presentation of claims, especially where the opposing party 

had the opportunity to respond. See Black v. Lexington School Dist. No. 2, 327 S.C. 55, 488 

S.E.2d 327 (1997). 

Furthermore, by striking Elizabeth Ray’s affidavit, the trial court disregarded key factual disputes 

that should have precluded summary judgment. Without considering this evidence, the court 

failed to acknowledge material disputes regarding the property’s condition, the scope of repairs, 

and the presence of mold, which were central to Appellants’ claims. 
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South Carolina courts have clarified how time computation should be handled in legal 

proceedings. In Freeman v. S.C. Dep't of Emp't & Workforce, No. 14-ALJ-22-0480-AP (S.C. 

Admin. Law Ct. Dec. 22, 2014), the court referenced Town of Summerville v. North Charleston 

378 S.C. 107, 662 S.E.2d 40 (2008) to explain that when a legal time prescription mentions a 

number of days without specifying the type of days, it is presumed to mean calendar days. This 

means that weekends and holidays are included in the computation of time unless otherwise 

specified. This principle applies broadly to legal contexts in South Carolina, including the 

computation of time for serving affidavits for summary judgment under Rule 6(d), SCRCP. The 

trial court’s exclusion of weekends in determining the affidavit’s timeliness was therefore a 

misapplication of established legal precedent and improperly prevented the affidavit from being 

considered. 

IV. The Lower Court Abused Its Discretion in Denying Leave to Amend 

Appellants sought leave to amend their complaint to address any deficiencies, but the trial court 

refused, citing procedural concerns. HIO asserts that Appellants failed to properly preserve this 

issue. However, the transcript confirms that the request was made during the hearing, and the 

court declined it without substantive consideration. (Transcript, p. 18). 

Under Rule 15(a), SCRCP, leave to amend should be “freely given when justice so requires.” See 

Staubes v. City of Folly Beach, 339 S.C. 406, 529 S.E.2d 543 (2000). The court’s denial 

effectively prevented Appellants from pursuing meritorious claims due to a technicality, an 

outcome inconsistent with South Carolina’s liberal approach to pleadings. The court’s position 

that amending the complaint at the summary judgment stage was “generally not appropriate” 
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(Transcript, p. 21) does not align with South Carolina precedent that permits amendment unless 

undue delay or prejudice is shown. 

The same flawed logic was applied in the Sunsetter Properties case, where the court categorically 

refused to consider amendment despite Appellants raising legitimate concerns about the 

sufficiency of the claims as originally pleaded. The trial court’s refusal to allow amendment in 

both cases was an abuse of discretion. 

Further, Appellants sought to amend their complaint to clarify claims in response to arguments 

raised at summary judgment. Courts generally allow amendments in these circumstances, 

particularly where the opposing party is not prejudiced. Here, HIO had ample notice of 

Appellants’ claims, and allowing an amendment would have served the interests of justice.​

 

CONCLUSION 

For the reasons stated above, Appellants respectfully request that this Court reverse the grant of 

summary judgment in favor of Home Inspection One, LLC, and remand the case for further 

proceedings. Additionally, Appellants request that this Court grant leave to amend the pleadings 

to properly assert claims that may have been inadequately pleaded due to procedural constraints, 

ensuring that all viable causes of action—including potential breach of contract claims—are fully 

considered on the merits, as discussed during the summary judgment hearing. 
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Respectfully submitted, 
 
​ /s/ Reagan Singletary 

The Singletary Group 
S.C. Bar No. 77541 
297 South Metts Street 
St. George, South Carolina 29377 
(803) 552-6957 
Attorney for Appellant 

 

 

March 10, 2025 
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Attachment A 
 

Affidavit of Elizabeth Ray 
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