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'SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

Division of Inmate Services |

@ ' AGREEMENT TO DEBIT E.H. COOPER ACCOUNT
Inmate’s Name: SCDC #: Housing Unit: ~ | Date:
, \ 3 n . ‘ . ) . - l
N L. 4h A Lok Fap

GENERAL MATERIAL
** Inmate must have the funds in his/her account to pay for the materials.

To be completed by
SCDC statt:

Item Amount Cost

|
Envelope

Pen

Paper

Postage

Tape

Box

Electronic Repair

Other

Sub-Total:

LEGAL MATERIAL

** Inmate is not required to have the funds in his/her account to pay for the materials; however, his/her account must
be deblted for all materials s/he elects to receive.

To be completed by

CUSTTIT slocaan
. 7' i 1 T L Cost E
LA - EEN R o ?T 2 "
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3 '-““L\( U n’)j '\‘. 4\ \h W {l b N
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= .»@ RN -y " ‘,") .
Paper o e \\____\ . Coip o T v ' . \5 \ /\
. R *\.\ .~ . ) '_‘5 ' 3 ¢
POStage_:,_;_* ‘ — ’ i r\: i’:-";' ”“-—g'.y!_);}"ﬁii :.,‘ Y N '*‘?f(-“\ ii"i I PR \’ {/ \X
Other ' N N v LT
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** Inmate may be required to have funds in his/her account. See SCDC Procedure GA-01.03(OP), *Inmate Access tothe ™ .4 is W
Courts,” to determine if inmate may receive copies w1th/w1thout funds.
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@ u. S Postal Serwce
CERTIFIED IVIAIL® RECEIPT

. Domestic Mail Onl, ly

é?if FIC %

£ aSE Mot

430 EEHH

$ e
3 [Extra Services & Fees (check box, add fee a3approp) te) |

. - f - I Return Recelpt hardcopy) [ J—
%a v 1 Q’ C’J .vafm) = 4) 0 % +3 | []Retum Recelpt (electronic) $_§
' 3 | [ certified Mall Restricted Delivery  $__§—. '4
o ] Adult Signature Required $__&

[ Aduit Signature Flestncted Deilvery $ __

S \:ostage l‘& % : ‘T;' |
g ‘Wal Postage and Fees | SXQS- C 295\‘2 y

o= T oaee 0 1R
C |Street Apt dorPOfoxNo p D B 9_7 é é
sc > ? 9-0 2
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Certified Mail Fee
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Extra Services & Fees (check box, edd fee as appropriats)
[J Return Recelpt (hardcopy)

[0 Return Receipt (glectronic) $
[T Certifled Mall Restricted Delivery  $
[ Adult Signature Required $
[ Adutt Signature Restricted Delivery $
Postage

$
‘[Total Postage and Fees
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" Richland County

JEANETTE W. McBRIDE
Clerk of Court

VIRGINIA F. BELCHER
Chief Deputy Clerk of Court

RICHLAND COUNTY CLERK OF COURT
Richland County Judicial Center
1701 Main Street, Room 205
Columbia, S. C. 29201

June 10, 2024

Kevin Smith, #164920
610 Highway West
Bennettsville, SC 29512

We have received your inquiry and respond as follows:

MAILING ADDRESS:
POST OFFICE BOX 2766
COLUMBIA, S.C. 29202-2766

TELEPHONE;
Phone: (803) 576-1950
Fax: (803) 576-1785
TDD (803) 748-4999

[ 1 We were unable to find a case with the name(s) and/or case number that you provided. If the case is a Richland
County Case, please provide us with as much information as possible. (For example: a list of the full names of ALL

parties in the case number and approximate filing date).

[ ] The document you requested was not in the referenced case file. If the document was a proposed Order,
you may want to contact the Chief Administrative Judge or the Judge to whom you proposed this Order.

[] The record you requested is sealed by Court Order. A Court Order will be required to open the file. Please

contact an attorney.

[ ] In order to obtain a transcript, send a written request to South Carolina Court Administration at 1015
Suter Street, Suite 200, Columbia, S.C. 29201. You need to provide the case number, the Judge’s name,

and the date of the trial. If you have any questions, call 803.734.1800.

[] A $5.00 money order or law firm check and a self-addressed stamped envelope are required for copies of
all documents that are less than 20 pages. For documents over 20 pages, please contact this office for an

exact amount.

L]

This office is not permitted to provide legal advice or legal forms. Please contact an attorney to assist you.

[]

hanks !

Sincerely,

This office cannot assist you with your request. For assistance, please contact’

rs.thesesare: coples Jf.you are trying to file a NEW fi hng




Kevxw ‘5’\/\“:”1 # 464900 A pf’xbm/fn‘ o () PLazwrzd
O aTH
C/\éﬁfuﬁ*a oj.%c.,\?diw%aog

4

THE l‘l o o RA BL‘EJ pCE \.Y,J /\/ESW/A an ) ‘

N.A =Nzt V Ko é\s_{s

* 610 Hof ) &
EL/;/’JNE‘J 5VILL$,§Q M\?Si’&/ Go 1B 34.4D.

(=eru Czwenze cuzel AWLMS‘TMW’F- TUNGE ~ Contd ou pleas
Po-Box #4299,
Col umbza. sc M ¥hod, #19R,

! ‘ Rel Weuzw Silara #eb4eh0 V-STATE of. 5 o) Callelzasa
} L£AsE ’\!0‘*91&,1‘?-0?--‘}00’1&‘69

Deav chU‘g rENMANY Par &y ) ilmh&l wc)vw oM Drsmrssal s 22 d BY fou Wouor
20 ™ bayo f My ;2008 - Cited it The Richband Gy CLuck Pt 3,04 1o 3.8 Am
’ %04 =n Tha abeve Coase wo aothaé’ﬁ"%w ~Faoh. the plaink A su\om;'\-l-\‘aa'

His \1&6\3%6& T The leilﬁwa\. m\w 0(! ] rémmsa("ra “hs Clerk upfw,,»—}
TJeanaTTe wi b ‘Bi‘idﬂ veza-Car ki C.‘u-ﬁ‘ Mail on 632840 For GL.\Mf f
The .\.amL'f’P al.s \Savd&(‘f A Cv‘t: of Sams MYOH ovjoﬁihj Counsel Vx4
Cevk avacl mail on C.3.%4ab. [ sag. aoTa r2ad _ s v b Cm—laoﬁrm Poh
Sen e .A‘i"'m\'m&“ra -ﬁm Lo Her As__%fiﬁﬁﬁ—«ﬂml Cevhs Cid mait Rece-‘tﬂ [} wu)
The ¢lerk o0 Cowilja-ahv:m: \A_JMCW?AG-; o pow RELising o (ileThs
NMY\LN& f\laéwnsi ’\BrmCQ,\Svlmaorler BoCuﬂ/\énr‘-s »chclav‘ﬁ\z (:xlééyrejrr:w%
| o ? 'Co\on;s l)o'r -mg-a‘hy:j 0 A WE W C\mim‘. ;h - & Msl%.wvlaaf\
; ATTE mr‘i‘ T Have This case Dia’m'\bﬁﬁf} -.S.EE-‘eﬂ‘xi\O'&”\
|
|

- 3 c\'\ﬁc

S —

6\A/0M£’ SUBSC RT BV BE.COY\E WA w.%+nﬁ\3\'é sg,\fa wybd

uzs 18 ““‘!“Q%&L doaf.ah ' LINAW

} o o € >TaTE 0f Soutd CAho
/vy puplzC PonTHE O T 2083

o el € e o N T vy L e o] P
S o s R " o T T iy e e e S SIS T S b
T Neptese = ==

R R SR R T e, v~ e i e KT e ST i T




6TA'T£ o SouT CaRolx

C""U"’Ty of R;rcﬂl;wa

Kg\/:w S M= #4699 b,

/s

) ?L a:I.rJT:LC‘Q/-

—

@ TaTeE 06 Oouty C Ak Lawa,

D E(?Euim U,

PR

<L v Tihe Gur of Contad on FLEM%

¢C vie C\IC}T“ gutzcmas |l CxRowdT
CasE Mm#Q pa9- ci;quauﬂaog :
p:i: LEU of a [‘f,éausi

(1\1 __—LSf R )] 014, ﬂob t': e

Dé.ai“ /\Ac ‘\ALB" r\.EaSE (\:-3 éhc,\.os:c\ "T‘Y\é" YV%WAJCCMM
ACE JB»\)A Pw Ct. W i 4“» 7/0\.1& OCC'»LE-,—,O _IhCLuJE No"'r&\rfz,ec(

op ,oc gvoile

Cerddiate jI%‘\/ﬁvy (9’7\}

_é’. R, g-lwl/h-

-—-,—-*l\,amk/ bk

Service of Sanle q‘(oh DelEnse Counse L
oh 'Tl'\,galoewﬁ DA—!E T Ihc\_ucha_ P\.&nw

006 Co\oy QVCLJ

c.c I A COKC‘.«)@LL

Hononagle

Jole lyN Ae Wl an

“ Z%




STATE OQ SO\A‘I‘H C/‘RUX.IUA
TN T'\f\é(o}hﬂ’ 006'\/“\/\?” \)\.EA%

o ' vHe CECTH Twic::n\. C=nCaxT

(O\MJTY v C \'\ICHL lvaD

Revzs Slzrieactine

Plazwrz el | ng’yﬁm;”aoicﬁ'é?‘”“'é&og

APP= BavET o0 P

Keszn Sdzry

| Lawprrs 07

OTaTe o § Soury Cat \ Zua

B!

D+ pfu\mi\m’;

[

T Kevew Smz=ti ¥ b4t STATE AAoDER 0aTH THE Co \\\,au)ﬁuj

1
Y?—v ij\r\(\iluaha\ _w..k&e’ o “isnj\ ‘.362;)1\ -(D’ndvhwj WY The ‘1“"”3%\-& \Tﬂ?c“""f i
A/@Vg;\Aﬁ\rJ - Vs., (74 CsreuzT CHIE ¢ A lejle-;ﬁ'r naT=VE VAL Lo dihons

Pleas oy ’r\\a AN ™MDay ¢ ,;\,/\é\ Aok T p:lﬁ’k vxl‘.-)-\k'ﬂ\f- \hck\,aw:\ Cs#\:\r\r\'f

Cledk of Guek et "‘A")' v o F04 A0 The ALodﬁlé.aaa A0
. cwwﬂw; The \‘a\.aml. O [ wad=~ 5M$T“‘3 6W\,m,l_\,\,gA A kesixvm’n
To The a‘“f\"x“"‘“a“\— OJE\" o \)m\/\ww\. 5 “Thé d_av\k of Cmvl -
JeaneTWe v\/.,\f\c"&nkk C\k'\c\\\ a“c\ CM“_\,\J\\ Ty (’_u-\-.Qa; A/n,;\,
o Juvxé.ﬁ.f} o % (?w E\LS s The \\.am\-.(‘f Al s éa-{\}EA A COW ok

Coun SEY V. 320 Cael.Bied ER on une3.

Loo bav\)-&a A Cg‘\J\j o €S anhe “-\N'\’\ The Ho hov a.LL,
l'i Ciﬁrc\ A/\Bu' \_ . ruv

X ACE

3a~\;-,_u AN o‘g'\nam\\)
3eh4; The ‘JLa\'n-\- (F A
Jubye gocalyu Nawatan o0 Fuhed. A oat VoA ‘Cef
I'iéu Honors Wed e/ Sze s plamb: Ces é,;\\;\,;.x.ﬁ- (ya-mm:z_.zc\ cevl Ciabi

|
c\ .S ‘)oéh\_ Cr—..vl. Ci&\‘a\.j\/\i\;\_ \\iCa,iP‘\'&)AIﬂcl\Ec\

nc !)rwg oc ’D EV\/;;‘,&T an




Tkﬁ ‘\w\\\.ans CNH)'Y C’\.w\\ OC ngl Jg.q“g\-)m w- /\Aclirﬂlﬁ ﬁzb 194 cu,bgv

he \.aw&iW’J \\w\;amf. lbvaag § 6\1‘) \)gf-l;rj B oCarhiurs v ThE

To C’;\.i’a T
w/or K ANMH\:}

C;\n;\i\xov\a\, avr&&d OC “(’3{\1\6?‘9&\.. \M\c\f-l ’ﬂ,\aﬁ\msﬁ g(? ‘m\mv
o0 wen C\Ji!\)\; Tn WEV C{MG“VF&E\

T Be Co\;i@o; mmljov ’r\\rc:‘\.arj A ‘
moud - SBE f/\' 2inck (V'S

A'\‘\\’a«‘\ﬁ' T2 Wave Theé Y\-Zﬁn‘\*

\
|
|
fle Caos Divm:
MC Fane: A0-%or4 Cuvv\aarow

ABV\U‘;' L\"-“'ﬂ’ ﬂom J""f*aV\rB'TTEN'

,\A(_ \M;,}g - C&évk o b Ca:b‘s' 3 ATFM/\»M\
_ | 3,

Thal =¢ The c\sv\% of Coust TaanTTE A/\,C\br%é\a '“ﬁlom NS C.‘\.sa
The \)\.MV\L Ccu \kgo\lavxba T Tha Csho\\l’.bﬁha\, orr)p.\- DC' Di:’;/\/\iéé'&\.
+n Ths Coace m”plﬁ"cﬁa—ﬁ—w-%}o% Si ws.c\ By Her Hoen/oV

Fucye wew s, The Laink OF Casz will be \l.‘,_‘;:v\sf;\sac!
Cawnﬁ The Y&z\ml. CF ;r_rm\;aw\)\»z ::»»:,—vwf
4.

'T\\-ax The "\-ﬁlnl- 00 xw Do J\u& -fr\\a Hohav~a\>\a jacu\- N Jevahan
g pbaind 005

?\,fﬁ D c&t’vg Thv’i & »\Aa"\‘\‘f—v “Th ”l"\\i'i [ Cie &u;-\— VA T‘f\ ‘
Loab ataw aCFivavid see pla A 005 ¢ Wb - ATFML%\

of peta “’“‘*‘/ THAT €a il Derumnur ATmacleh

ot 14 6\/\]4—.-#\& uu'\,\xé\,ﬂv \ww.\:ry
EnN 'E-; Aw NFLL

To THES A FPZhavev Ad AW Ev
A ACCakaTE- CoRnecy!

\SM/uw\Q@u\bocm ped Belbre e Tl\ls_l_(e__-;wy o (€ 0344
AT a,/ ?Mslxc C;\vrl-lﬁ STATE op Somn C»n\o\zwm"—bl

/\/\7 Cz',JL,J\ms_smw é}@‘):“skiﬁi Q [28/34

LheT T 5 TRues

L S - S -
i o st s B e 13 e

CHEE AT L D AT CPIios=Tuve




STATE 0 £South Ca Ro L =wa
T v THE Cwuw:r OP CMA4 on \0 Lano

o P Thg r_—; E‘—rn a-wb:cc-::ﬁ-.\. (::::Rmrf

Ceuwr){ o O P\ Tculan D

kevmd Sl o=it "‘*.164%.1);

C ase mv¥ o9 “Cp-4v0-F2.08

ﬁ.AIN‘Tja}

\/3 /
/erahm2eV Cepr= CICA—TE ofé? .
?F\onp o Sik\/::(‘,i. ; J P f:.:':j

STaTs of Shoﬂ Ca Mo Lz A,

Tw

i-2
(O]

T Kevze Smmrh #3040 00 pLaie (1) HEV&B}/ Ce rliﬂ}/ -Th;i- oh

7o 16 14.a0 == sevue d Al“f’vu&ﬁ-CoH‘Ed‘- C"OP o The allidad
0 PLQWWW‘ Kavin Sp:th [or plw withThe Clavk ol
C:u.r"’ ~ —;—M ALNE C ASE - 80L¢'C,J~+00“F2 09, qPDh"Thi
Richl &h-X County Clerk —J—aana—ua w- MC\?%.‘A& vz a Gt
- piat‘!"M a L Aclo}hzcdacl T
T BaveTrs w. A él&v:rj&, Rich \.awm‘ waw-\ry

CL&vk.Op C)ubﬁ% - O onl'lm

¢ P

Mowena e Colum bidy S owth Cavolina, #29 2,2-79 71
JUC&LYNNQN,'A_AM Jl % W
Alow vz lson PRo-SEPLATRY, £F 7

Sk sSnoashe reiZpn

. wWitness \SUNA TURY.

@wmy!ﬁ O ubSCrzped Pl n/i
oA v 8 Re L~TH.::\2IQ_DA)/ p%daa{g.b

A o &\}{ Pubizc QI&‘THE Sate ol fbbwnl CAWLI&A‘QXMM"J

A/\/ C@r\AAAI@S.IDM é)( 'JSR,ES;" ;\ }813L}(

S OV SN PP




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Kevin Smith, #164290, ) CASE NO. 2019-CP-40-04208
) .
Applicant, ) b=
v. ) CONDITIONAL ORDER OF JISMIBSAL
) of 2
State of South Carolina, ) nZE ©
) .iih E-?b. ?;E 0
Respondent. ) "D @
) 2 o
<

This matter comes before the Court by way of Kevin Smith's (Applicant) application for
post-conviction relief (PCR), commenced on July 30, 2019. Respondent, the State of South
Carolina, makes the following return and moves to summarily dismiss this application as untimely,
barred by the statute of limitations, successive to Applicant's previous two PCR actions, barred by
the doctrine of res judicata, barred by the equitable doctrine of laches, and for failing to comply
with the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-10 et seq. (2014).
After a review of the record and pleadings, this Court agrees this application should be summarily

dismissed and provisionally dismisses the action based on the following;'

1 Respondent's return to the application was due to be filed within sixty days of receipt. See Rule
12(a), SCRCP ("[T]he State of South Carolina shall answer or otherwise respond to an application
for post-conviction relief within 60 days after service of the application, if it arises out of a guilty
plea, and 90 days if it arises out of a trial.") Now, having completed the return required in this
matter, and in light of no demonstrable prejudice to Applicant as a consequence of the delay, this
Court accepts the return as timely filed. See S.C. Code Ann. § 17-27-70(a) (establishing that the
Court may fix the time in which the State must respond and that "respondent shall file with its
answer the record or portions thereof that are material to the questions raised in the application.");
Guinyard v. State, 260 S.C. 220, 195 S.E.2d 392 (1973) (holding the trial court may extend the
time for filing and that the time limit prescribed by the statute is not mandatory, but discretionary
with the trial court.).
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10.

Respondent made its return on July 17, 2002. An evidentiary hearing into the matter was
convened on December 3, 2003, at the Richland County Courthouse. Applicant was present and

represented by Tara Dawn Shurling, Esquire. By Order dated June 18, 2004, the Honorable Alison

Department of Corrections in another case involving allegations
of abuse by a correctional officer.

Trial counsel was ineffective for failing to request that a sleeping
juror be individually voir dired to determine whether she was, in
fact, sleeping during the Applicant's trial.

Trial counsel was ineffective for failing to request a jury charge
wherein the jury would have been instructed that they could only
find the Applicant guilty of the crimes that were a natural or
probable consequence of the acts actually agreed on by the
Applicant and his co-defendants.

Trial counsel was ineffective for failing to adequately explain
the elements of assault and battery with intent to kill.

Trial counsel was ineffective for failing to object to the evidence
presented at trial.

Trial counsel was ineffective for failing to adequately prepare
for trial.

Trial counsel was ineffective for failing to object to a witness'
testimony.

Trial counsel was ineffective for failing to object to the
introduction of photographs depicting damage to the victim's
body.

Trial counsel failed to object to the non-disclosure of pretrial of
certain exculpatory evidence that would have been beneficial to
Appellant,

Attorney-Client privilege violated by prison security cameras
taping conversation between Applicant and attorney.

Renee Lee denied and dismissed the application with prejudice.

Applicant filed a timely notice of appeal to the South Carolina Supreme Court by and
through Ms. Shurling on July 14, 2004. The appeal was perfected by the filing of a Johnson?

petition for writ of certiorari by Robert M. Pachak, Esquire, of the South Carolina Office of

3 Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988).

Pag:@,:f 19
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the Honorable Jocelyn Newman issued a Form 4 Order denying Applicant's pursuant to Rule 41(a),
SCRCP.

On April 6, 2020, Applicant filed his "2" Notice of Motion - Motion for a Default
Judgment Pursuant to Rule 55(e), South Carolina Rules of Civil Procedures."

On September 25, 2023, Applicant filed his "Notice of Motion — Motion for a Writ of
Mandamus Pursuant to Rule 65(f)(1), South Carolina Rules of Civil Procedures."

On February 29, 2024, Applicant filed his third "Plaintiff's Request for Entry of Default
Judgment Against the Defendant to be Entered in the Record by the Clerk of Court."

- Before this Court are the Richland County Clerk of Court records pertaining to Applicant's

convictions and sentences, the records of the 2001 and 2014 PCR actions and appeals, the trial
transcript, and the records of this action.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the pleadings, the records submitted to it by the parties, and the
applicable law. Respondent moved for summary dismissal, and this Court finds summary
dismissal is appropriate for the following reasons:

SUMMARY DISMISSAL BASED ON STATUTE OF LIMITATIONS

Respondent moved this Court to summarily dismiss this application for failure to comply

with the filing procedures of the Uniform Post-Conviction Procedure Act.* Specifically, the Act

requires as follows:

(A). An application for relief filed pursuant to this chapter must be
filed within one year after the entry of a judgment of
conviction or within one year after the sending of the
Remittitur to the lower court from an appeal or the filing of the
final decision upon an appeal, whichever is later.

4 8.C. Code Ann. § 17-27-10 to -160.
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on or before September 8, 2001. Applicant did not file this PCR application until July 30, 2019,
sevenleen years, ten months, and twenty-two days beyond the statute of limitations.

Accordingly, this application is untimely pursuant to S.C. Code Ann. § 17-27-45 and shall
be dismissed for failure to file within the time mandated by the Uniform Post-Conviction
Procedure Act.

SUMMARY DISMISSAL BASED ON SUCCESSIVENESS

Respondent moved this Court to summarily dismiss the application because it is successive
to Applicant's previous fwo PCR applications. Courts disfavor successive applications and place
the burden on applicants to establish that any new ground raised in a subsequent application could

not have been earlier raised in a previous application. Foxworth v. State, 275 S.C. 615,274 S.E.2d

415 (1981); Amold v. State, 309 S.C. 157,420 S.E.2d 834 (1992). Section 17-27-90 of the South

Carolina Code states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental, or amended application.
Any ground finally adjudicated or not so raised, or knowingly,
voluntarily, and intelligently waived in the proceeding that resulted
in the conviction or sentence or in any other proceeding Applicant
has taken to secure relief, may not be the basis for a subsequent
application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental, or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can indicate a "sufficient reason" why new grounds for relief were not raised or were not

properly raised in previous applications. Aice v. State, 305 S.C. 448,409 S.E.2d 392 (1991). Any

new ground raised in a subsequent application is limited to those grounds that "could not have
been raised ... in the previous application,” 1d. at 450, 409 S.E.2d at 394. If Applicant could have
raised these allegations in a previous application, then Applicant may not raise those grounds in
successive applications. Id. Applicant bears the burden of showing the allegations could not have
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SUMMARY DISMISSAL BASED ON THE EQUITABLE DOCTRINE OF LACHES

Respondent moved this Court to summarily dismiss the application because it is barred by
the equitable doctrine of laches. To ensure the finality of litigation, our courts require reasonable

diligence in pursuing collateral relief. McElrath v. State 276 S.C. 282, 283, 277 S.E.2d 890

(1981). Requiring reasonable diligence "guards the state's legitimate expectation that it will not
be called upon without due cause, to defend the integrity of convictions that occurred many years
ago, where records and witnesses are no longer available." Id. (quoting Honeyeutt v. Ward, 612
F.2d 36, 42 (2nd Cir. 1979)). Where an applicant for post-conviction relief fails to exercise
reasonable diligence, the State may seek the summary dismissal through the equitable doctrine of
laches, which is defined as "neglect for an unreasonable and unexplained length of time, under
circumstances affording opportunity for diligence, to do what in law should have been done." Bray

v. State, 366 S.C. 137, 140, 620 S.E.2d 743, 745 (2005) (quoting Whitehead v. State, 352 S.C.

215, 219, 574 S.E.2d 200, 202 (2002)). "Whether a claim is barred by laches is to be determined
in light of the facts of each case, taking into consideration whether the delay has worked injury,
prejudice, or disadvantage to the other party; delay alone in assertion of right does not constitute
laches." Id.

Applicant seeks post-conviction relief nearly two decades after his conviction. Absent
some explanation or justification for the delay in seeking post-conviction relief, laches will prevent
an applicant from seeking collateral review of his conviction, significantly where the delay affects

the availability of evidence to review the applicant's claims. McElrath, 276 S.C. at 283,277 S.E.2d

at 890. Applicant has offered no Justification for the delay. Because of the delay, witness
memories and physical evidence will have naturally faded and degraded. See, e.g., Bray, 366 S.C.

at 140, 620 S.E.2d at 745 (affirming PCR Judge's ruling that laches barred belated review of denial
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and for reasons (1), (2), and (3) not more than one year after the judgment, order, or proceeding
was entered or taken." The order upon which the current motion is made was executed on June 7,
1996, by Judge Dennis. This Court finds Applicant's motion was not filed within a reasonable
time as mandated by Rule 60(b), SCRCP, nor was it filed within one year of entry of judgment.
Applicant's motion was filed twenty-three years, one month, and twenty-three days beyond the
entry of the order that is the subject of this motion. Therefore, this Court finds Applicant's motion
under 60(b)(3)(5) is untimely and shall be denied and dismissed.

Applicant also lists Rule 60(b)(4), SCRCP, in that the judgment is void. Rule 60(b)(4),
SCRCP, is not subject to the same time limits as Rule 60(b)(3)(5), SCRCP. However, Respondent
submits Applicant has failed to meet his burden of presenting evidence that proves the facts
essential to entitle him to relief,

The movant in a Rule 60(b), SCRCP, motion has the burden of presenting evidence, usually

provided by affidavits, proving the facts essential to entitle him to relief. Bowers v. Bowers, 304

S.C. 65, 403 S.E.2d 127 (Ct. App. 1991). Applicant alleges that he should be relieved from this
judgment because his indictments are invalid pursuant to S.C. Code Ann. § 14-9-210, the trial
court lacked subject matter jurisdiction, and extrinsic fraud upon the court. However, Applicant
fails to offer any evidence providing the facts essential to entitle him to relief. Bowers v. Bowers,
304 8.C. 65, 403 S.E.2d 127 (Ct. App. 1991).

In addition, Applicant cannot use Rule 60(b) to re-litigate issues that have already been
adjudicated in prior civil actions. All of Applicant's allegations either have been or could have
been addressed in his prior PCR actions challenging his conviction. All arguments were raised or
could have been raised to the PCR judge and ruled on in the order dismissing Applicant's previous

two PCR applications. See Foran v. USAA Casualty Ins. Co., 311 S.C. 189, 427 S.E.2d 918 (Ct
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is merely a notice document." State v. Baker, 390 S.C. 56, 62, 700 S.E.2d 440, 442 (Ct. App.

2010) (citing State v. Gentry, 363 S.C. 93, 102-103, 610 S.E.2d 494, 500 (2005). A presumption
of regularity attaches to all proceedings in the courts of this State, and it is incumbent upon one
who challenges a proceeding to prove his claims. See, e.g., Tate v. State, 345 S.C. 577,549 S.E.2d
601 (2001); Pringle v, State, 287 S.C. 409, 339 S.E.2d 127 (1986). Here, Applicant cannot show
any irregularity because the indictments in question are sufficient on their face.

Moreover, "an indictment passes legal muster when it charges the crime substantially in
the language of the statute prohibiting the crime or so plainly that the nature of the offense charged

may be easily understood. " Id. at 63, 700 S.E.2d at 443 (citing State v. Tumbleston, 376 S.C. 90,

98, 654 S.E.2d 849, 853 (Ct. App. 2007.) Significantly, in order to challenge the sufficiency of an
indictment, an objection must be made before the jury is sworn in. S.C. Code Ann. §17-19-90
(2003). |

Next, an Applicant may challenge the subject matter jurisdiction of the trial court, and such

a claim is one that may be raised at any time. See Brown v. State, 343 S.C. 342, 540 S.E.2d 846

(2001), overruled in part by State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). However,
"[clircuit courts obviously have subject matter jurisdiction to try criminal matters." Gentry, 363

S.C. 93; See also S.C. Const. Art. V, § 7. Applicant must present evidence that his case is of some

class over which the circuit court does not have the authority to preside. Applicant's conviction
involved a criminal charge in General Sessions Court. Thus, this Court finds the circuit court had
subject matter jurisdiction.

Additionally, A grand jury may meet at any time ordered by a circuit judge. See S.C. Code
Ann. §§ 14-5-910 to -940 (allowing for terms of court not provided for by law). Accordingly, a

grand jury is not unlawfully impaneled simply because it does not meet in a term of court as
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Applicant's allegations of "fraud" all involve claims that were litigated at trial and in his

initial PCR hearing. For example, his allegations of Brady violations were raised at trial and again
at his PCR hearing. Applicant has had an opportunity to present a case and be heard on these
issues; thus, they are claims of intrinsic rather than extrinsic fraud. Likewise, Applicant's claims
of perjury are claims of intrinsic fraud. See id. ("[Plerjury is intrinsic fraud and will not support
an action to set aside the judgment.”). This Court finds Applicant has not made a prima facie
showing of extrinsic fraud. Therefore, this Court shall deny this motion without a hearing.

SUMMARY DISMISSAL BASED ON APPLICANT'S MOTION FOR WRIT OF MANDAMUS

Respondent moved this Court to deny and dismiss the "Notice of Motion - Motion for a
Writ of Mandamus Pursuant to Rule 65(f)(1) South Carolina Rules of Civil Procedure."
Applicant's motion must be denied because mandamus js not appropriate.

"Mandamus is the highest judicial writ and is issued only when there is a specific right to

be enforced, a positive duty to be performed, and no other specific remedy." Ex Parte Littlefield,

343 8.C. 212, 5222, 40 S.E.2d 81, 86 (2000). "The primary purpose of a writ of mandamus is to
enforce an established right and a corresponding imperative duty created or imposed by law." ]d.
at 223, 40 S.E.2d at 86. The writ of mandamus lies solely within the discretion of the court of
which it is requested. In the Interest of Lyde, 284 S.C. 419, 421, 327 S.E.2d 70, 71 (1985).
Moreover, mandamus is unavailable where the legal right is doubtful. Id.

An applicant seeking a writ of mandamus to require the performance of an act "must show
(1) a duty of respondent to perform the act, (2) the ministerial nature of the act, (3) the Applicant's
specific legal right for which discharge of the duty is necessary, and (4) a lack of any other legal

remedy." Porter v. Jedziniak, 334 S.C. 16, 18, 512 S.E.2d 497, 498 ( 1999). Respondent submits

that Applicant has failed to show the required elements necessary to consider the issuance of a
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challenging the validity of the conviction or sentence. It shall be used exclusively in place of
them."). Applicant has had an opportunity to raise his allegations in previous collateral actions.
Accordingly, the Motion for Writ of Mandamus shall be denied and summarily dismissed pursuant
to Rule 12(b)(6), SCRCP, because it fails to state facts sufficient to constitute a cause of action or
to support the requested relief,

FRUSTRATION OF FINALITY OF CbNVlCTIONS

As a final matter, both the United States Supreme Court and the South Carolina Supreme

Court have emphasized the necessity for finality of litigation in criminal cases. The Court in Aice

‘explained that:
Finality must be realized at some point in order to achieve a
semblance of effectiveness in dispensing justice. At some juncture
judicial review must stop, with only the very rarest of exceptions,
when the system has simply failed a defendant and where to
continue the defendant's imprisonment without review would
amount to a gross miscarriage of justice. . . . [Here], Aice seeks to
have more than one procedural "bite" at the apple. Aice has filed an
original PCR application, and has been allowed to seek review of
the ruling against him. We refuse to grant his request for a second
chance, and again we do so in order to effectuate the purposes of the
Act and rules.

305 S.C. at 451-52, 409 S.E.2d at 394-95 (citations omitted).

The United States Supreme Court has explained that "the principle of finality . . . is essential
to the operation of our criminal justice system. Without finality, the criminal law is deprived of
much of its deterrent effect.” Teague v. Lane, 489 U.S. 288, 309 (1989). "Relitigation of a
conviction is a rear-view mirror, while a respect for finality encourages those in custody to

contemplate the future prospect of 'becoming a constructive citizen.™ United States v. Fugit, 703

F.3d 248, 252 (4th Cir. 2012) (quoting Schneckloth v. Bustamonte, 412 U.S. 218, 262

(1973) (Powell, J., concurring)). In his concurring and dissenting opinion in Mackey v. United
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CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this application
with prejudice unless Applicant provides specific reasons, factual or legal, why the application
should not be dismissed in its entirety. Applicant is granted twenty days from the date of service
of this Order upon him to show why this Order should not become final. Applicant shall file any
reasons he may have with the Richland County Clerk of Court and shall serve opposing counsel at
the following address:

Office of the Attorney General
PCR Division - 5% Circuit
P.O. Box 11549
Columbia, South Carolina 29211
Applicant is cautioned that his response to this order must be actually received by the

Richland County Clerk of Court and opposing counsel within twenty days, and the Court will not

consider any issues raised in his response if not so timely filed and served.

h
AND IT IS SO ORDERED this _| \dayof Moy , 2024,

el |omoun

THE YONORABLE JOCELYN NEWMAN
Chief Administrative Judge
Fifth Judicial Circuit
Columbia. , South Carolina
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