rebrualy 13, 20298

RECE] VED

The Honorable denniter B. Mcloy Mad e
N ath Circuid Catef AdministRative Jud AN

(00 Broad StReet, Suite 348 Court of
e aiibston; South Ganolina 2401 Ppeals

Re. me@.g&&uwmﬂr&sﬁm
cuse Ne ¢ 2023 -CP-10- 03190

Dec@ Judge Mcloy *
Eaclesed please find the oroposed Order Gaaating

Applicaticn For Post- Convickion Reriel. FoR youR CONNENIEACE,
1 am eaclosing a coPy of the Motica Fer Default Judgmeat, Fne

ameaded d\pp\‘\c&\“\eﬂ For Past- Conviction Retief, aad (1) AfFidavt
for youR Review.

T§ this ORrder meets VouR appRoval , please 5ign wad RetuRA
o ene, and T will forward it o the Chaaleston County ClerK ot Court

Yo loe Filed and seaved .

T you have any questions, please do aot hesitole 4o contack Me.

Siaceaely,
pd vl écmw) R. Qwa
Eaclesure(s) Applicant

cCt haaielle Dixion , Assistaat Atteaney General

Peary CorRectional TasHtcticn » 430 caKlawa Road = Pelzer, South Carolina ES6LY



Stare of South Capolina
County of Chaglesten

James R Rose ,# 293938

1a The Count of Comman Pieas

1o The Ninth Judidial Cipcutt

Case. Mot 2023~ CP-10- 03190

Applicant,
N Pacpostd GrdeR Granting
State of South Cotelina, Application For Post- Conuichicn
Respondent. Relief

Tas mattrer s before the Count by way of an application

for pOST- convickion reliel (PCR) filed by James R. Rose (Applicant)

on Juae 30,2023, and ameanded on July 19, 2024. Respondeant
filed a aetura and moved Yo Summ&&'ﬁl\( dismiss the opp\'nca\"ton
as untimely and successive on August 26,2024, 0a JanuaRy G,
2025, Applicant Filed o Motion for Befault Judgmeat, assenting

Respondent did act file o petura to his amended application
Piled wiith the Chanleston Couanty CleaK's 0¢Fice on Saly 19, 2024,

Tne sorion is qranted. ifa party has Failed to " plead of
otnheawlist defend as paou?d&d by the Scuth Carclina Rules of
civil Paccedure and that fack is made Yo appead by affidaNit or
orneawise . the cleak of court will eater default. Rule 58 (e},
SCRCP, Eatay of default is a ministeaial act whidn o cledKis

peguired to peaforan once defaultis made to appecd by the

offidonit of the moving padty . See Tayaes v Llayed, 294 s.C.
152,153 - 54, 363 §.E.2d 122,123 (Ch App. 1881) (\neldiag that
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winethe® default was actually enteped is of no consequence

stace the eatay of default is o puRrely ministedial act which

he cledl was aequired fo peaform cace Hhe defaull was
made Yo appear by the affidovit” of e Mmoving pariy ).
To Justify the State's failure to aespond +o Applicant's qmended
PLR application puAsuant to Rule 12 (o), SCRCP, Respondent
Relied on Guiayald v State,; 260 5.C. 220,195 8.8, 24 392 (1%413)
Cnelding tne time \Tmit prescaibed by the sratute is aot manda-
ToRy , and the ciacuit court may exencise its discaction and
exrend the ¥ime for Filing ). However, no evtention had beea
ghanted the Respondeat; either by Applicant op Hae cCount.
This Coulttakes anotice Applicant has beea paocceeding , faem
The titigations outset | wiithoulr couasel L Theaefore , docameats

filed by Wim aae Yta be lheaally L_.Q(\S“"ﬂue.d,” Estelle, 129 ys.,

ok \0l, 941 S, Y. 85, and “ o PRO Se c_omp\q'wﬂ" Roweder faaht-

fulyj pleaded, snust be held to iess S\T\In%&ﬂ’r SYandards thaa
fopmal p\e.udfngs daafted by lawyers s“'ibntd , Clateanal quotat-
ion mnanks omitted ). Cf. Fed. Rule Ciy. Paoc. 8 (F) (¢

AW pleadings
s\hall be s0 constaued as o do substantial Justice™)

On duly 19, 2024, Applicant filed an amended application for
post - coaviction acliel, wihidn, this Count constaues as o aeq-
uest for an evidentiady heaning to deteamine winether o) not
he Kaowingly and fatelligeatly waived the aight +o appeal

305 §.C. 483, 409 S.E. 2d 395 (1941). Please see amended apblicakion.,
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unded Austia, o defendant can appeal a deaiol of o PLR wpplicedicn
aften the statute of timitaticns hos expiaed (f Hoe defendant
either Requested and was dented an cppofitunity to seek appellate
ReNiewd , ok did not Kaowingly aad ‘in\'e.\\'ige_n’r\\, waive the Righat

Yo appeal. td. ¢ See alse Kiag v, Stake, 308 $.C. 343, HiT §.E. 2d R
(1932).

Respondeat alleqes Applicant did TN {-‘u(:’r, appeal Hhe deaial

of his 2018 PCR application, bur chose to Withdaaw that appeal.
Respondent adques, based on +he Lack Applicant appealed Haat
onderR (but \ater withdpew i), Austin 95 qot applicobole ...

Applicant conteads he did not Knowingly aad tntelligeatly
withdaaw e appeal faom the dental of his PCR application.

Appilicant asserts e lacked a Ratienal as well as o fackual
undeastanding of the proceedings against him. Applicant
wcompetently fhought and kelieved, if his PCR appecl was
teaminated , the 1ssues Auled upon, Requining Rexeasol  thot

wWekt cdoendoned oy couasel | would e preseaved for o sulosequent
proceeding - Without assistance of counsel, Applicant, uakaewngly

end unintelligeatly withdrew the PCR appeal .

Applicant wagues and This Court agReed en exideatiaiy \neahing

must e gacated based on Reed v 0zentot cad Sroke (. Togaeace.
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Ia Reed, (Petitioner filed an application for PCR, which was
deated afteR on evideatiary heaning . He thea filed a Notice

of Appeal. However, pRioR 1o 4he filing of o petition for wait

of certipRahl, PetitioneR wRete o \erter to Chief Justice Tool .
« « Qaiming o waive his Right to all appeals . - - We aemanded

Petiticnea's case Yo the cl@cuit count For @ competeacy hearing),
JTH 819, GHT S.E. 2d 2093 ( 004).

In Teoagence., ( a waiver may not be fouad ualess Hne Couat detesoniaes
the defendant 5 competeat and his decision 1s Kaowing cnd
voluntaly . This Couat. .. onducted an fnquiay Yo ascerRtuin the

Kacwing / veluntaRy nature. .. o withdaawl .« - - appeal.). 317 5.C.
S, NS S.E.2d 8% 3 QG ).

The ReCORd wefore Hhis Count contains ne Aecoad of
a competency heading NoR Taquify Frem Fae count o dereamine
Applicant's state of competency whea e unknowingly aad ua-

lakettigeatly withdrew the PCR cepeal .

Viewed fa Yhe tight onost favorabble te Applicant

and for Hhe Reasens set fortih herein, Applicant has set foath
subficient basis earitling nim fo an evideatiady heaning in

Hais f—‘f\‘w\%e
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Applicant's Proposed oader Gaanting Application For Post-Cenvicen

Relief establishes geauine issues of mateaial facks, which is wokthy
of o heaking of judicial inquiRy because it Raists questioas of
low deseaving of scene tavestigation ond discussion of a Real

Contaove’Rsy as to Real facks anising from conflicting of douet¥ul
evideace . It is cleaR faom the pleadiags, files and rRecords that

Applicant 1S entitled o an evidentiaay heasaing.
1T IS THEREFORE ORDERED that for Hne aeasons set foith

e Applicant's Proposed ORder Granting Application Foa Past =

Conviction R&\i&{:\ Hals anaticn 18 hE.RP..\D\{ GRA NTED.

AND IT 1S S0 ORDERED this —— day oF

R = Do
JENNIEER B, McCON

cwiet Ad ansatstrobive 3 udge

———; South Camclina
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The HonoRable dulie 3. Aqmstacng
cierK of Counrt - Chaaleston County
166 Baocad Staeel, Suite 106

Cinanleston , Scuthn Carolina LaHel

Re s James 8. Rose, & 293938 . Stote of Soutlh Carolina
Case Mo, 2023 -CP-16- 03130

Dead M35, AamstRong |

Enclosed please frad the Motion for default of Judqment, ARdad,

sad Ameadment to the PCR application for Filtng in youR ofFice.
Please foaward o Fme- stamped copy backK to Applicant for \nis fFile.

StaceRely
_g)o,wah R. e

James R. Rost
Applicant

OB/ \vin
Eaclosure

cec Danielle Dixion Assistant AttoRaey Geaeral

Peany Cornectional Tas¥iutien = =30 oaklavin Road ¢ Pelzel , SC 2966



Stote of Scubhn Carolina

: \) \a The Coult af Cammod Pleas
County OF Chasleston C & Tre Néath dadicial Clrodt
)
James R. Rese,# 233938 3 case. No. 2023 -CP-(D-0319D
)
)
Applicant, )
. f MoTIoN FOR DEFUALT
- § JUDGMENT
Skede of South Carclina, i
)
Respoadent )}
- —

Thg matkes 5 befoe +ne Coudt by woy of on applicokien for post-

connickion aelief (pcR) Filed by Jomes R. Rose (Applicant) on Juae 30,
2023, and amended July 19, 2024 . Respondent made o Refurn August 26,

2024 and moved fo dismiss the opplication @S untimely and Successive -
Respondent’s motien Yo dismiss was graated. However, Respoadent Failed

Yo Respond Yo Applicaats amended cpplication for post- convickion Relied
05 provided by the South Carolina Rules of Civtl Procedure Rule 12(a), SRR,

1n 5upp0f’~* of 4he Motion for Default dudgmcn’f' . Applicant would respectiully
show The Cout

A deteaminakion 10 his sttuation Requires an evaluation of Rule 12 (o),

SCREP, pegonding aesponding 1o PCR opplicotions. wWhea ateRpreting o

coult aule , " we apply the same Rules of constauction used n iaterprexing

stokutes. Therefore, Yhe words of Lihne aule] must be givea ther plaia and
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oadinaRy weaaing without AesorRr Yo subtle or fomced construckion to

Vienik oR expand the aule. Greea VL Lewts Truek Lines, lac., 3i4 8.0, 303,

o4, H43 S.E.2d Qob, qo% (1994 ). whea the \cmgu&q& of a coun¥ rule is

clecd and unambiguous the Court is obligated Yo follow its plain
cnd oRd! naiy mean:\ng Cid. af 366 5.0 503 (2004). Rule 12(a), Sereo .
State of South Comelina Shall caswer or otherwist Respond Yo an application
for Qost- avicrion aelief withia 96 doys ofter service of the application,
W it anises out of o dricl, Ualess an extension s graated | Seuth Carolina
st SeRve s answer wWithin 90 days " after the seavice of the application,”
Rule 12 (a), SCRCP, 1f a party has Tailed o " plead or otherwise defend as
Pgo\f;ded by the South Carolina Rules of Civil Procedure and that fact {5 aade
Yo appeal by affidavit or oﬁhcaw‘nae.:' the clerK of court wiitl enter default.
Rule 55, SCRCP. Entry of default s a ministerial act whidh o clerK is
pequiaed to peatorm onct default is made to appear oy the affidavit
of the mouing paRty. S¢e Thynes V. Lloyd, 294 8.C. 1$2 ,153-5Y4, 343

S.E.2d 122,123 ( ¢k App. 1987) ( holding that " wahether defoult was adtually
eantened is of ao consequence siace the eatry of default is a PuREly

ministernial ack whidh the clerK was Required to perform once the delautt
was amede to appead by the affidonit" of the MoVINg PARTY ). Howeer, no
Judgment by defoutt shall be eatered against the State of Seutn Canclina
watess e clalmaont establisnes his claim to Reliek by evidence soisfackonry
fo the count. Rule 55 (e), SCRCP, For an applicant +o be gRCm{'(:d derautt
judgment 1 post- convichion Rellef, he mast show pRejudice  an opplicant
must Showd that his application hal meait. Herring. 262 5.C. 597, Piease see

amended applicotion for post - conviction gelief,
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Toe @econdd Reflecks that the Return Yo the Applicant’s application for

post - convickion Relief wias Piled 14 months, ( August 26,2624) affer e ‘nitial

cerition . (June 30,2023 ). No extension Wad beea graated the Srate | eithe’

oy the Applicant oR tae court. Rule L (), scRee, Requires that the State file
s Retuaa within A0 doys " after the service of fhe application.” Applicant 5
enritled to aelief not only because the retunrn was aok fimely fled | but | alse
because, e wias prejudiced by the Stote's failare o Reply 4o Wis ackual
Tanocence claim | which is worthy of a hearing or judiciel Taquiry bequse
I+ gaises questions of law deseaving of some tavestigation ond discussion ok
a Reol contRoversy as Yo neal Facts aRising ¥aom conflichng oR deulorful
edidence . The Record shows that Applicont’s amendment to the application for
post— convicton refiek was Filed witth the Chaslesten Couaty Cierk of Court on
Suly 19, 2024 | There 15 no record shoulng a Reply 1o said amendment filed by
the Stoke . The Stake's failure to Reply prejudiced me because tr is clear facm
Hae pleadings and the £iles and RecoRds that Hhe Applicant i eatitled Yo
qelief and had the State Responded it wiould nave had 4o state i¥s position
and admit the meatt or veracihy of the “actuel fanocence” claian , tawhnidn,
would have made cn exideatiaRy hearing woadatory . Whezefore , the State's
Sailure Yo Reply Constitutes basis for qRantieg Yne eelief soughnt. Fuathermene,
Hoe State's failure to Reply 15 tantamount o an admission loy omissien.,

THEREFORE, based on the forgoing Applicants motion for Default Judgment

mast ‘e qaanted along with the Relief requested.
Respectiully suomitted,

JJo..w.e.s R. Rose
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Stare of Southh Cagolina

il by of sl } L Tihe. Court OF Common Pleas
O est Vi a
sy o S il ] For The Minth Judicial Cacutt
James R, Rose  # 293938 )
o ' ) Cast Mo. 2023 -0~ 10~ 03190
)
Applicant, 2
)
\L ) CERTTFICATE OF SERYICE
% BY MALL
Stake of South Caroline, )
)
)

e T am Yhe Applicant ia ¥ne oloove - captrioned ackion .

2. Regulad communication by mail exists thacughout the Stake

of Soubn Carclina and thet +his 15 ¢ pROPER CiRCUMSTaNCE of se’uice oy meil.
3, 1 houe this doy seaved o copy of Motion for Befault of Judgment, ARFidad,
s Amended Application for Post- Condickion Reliel on Respordent by degositog
some bn the Uaited Stares mail, postage prepaid

oPfice of +he Atoaney General
Danielle Dixen, Esquire

PCR Division — Ninth Cirediy
0.0. Box LIsHG

Columbia , South Carolina 2921

Dafed Hais 3Lt day of Decembea | 2024 .

k.
James @, Rose



State of South Capelina

\ Tne Coust 6F Common Pleos
Cownty of Charleston

for The Wiath dudiciel (freuit
James A. Rose, = 293938

.,/-\/\I-J""‘/

Cose Mo. 2023 -CP-10- 03190
Applicant,

V.

S d S

AFFIDAVIT
State of South Cakolina,

Respondeat.

e e e

p)
)
)
)
)
b
)

T, Applicaat, James R. Rose, & 2a3R 3%, undes ooth and penalty

of perjumy States the following &

o) Res pcnden{' Lailed to Reply to Appl'tc.{m{"s amended applicakion for Qoo
c.cnqtc_\-{én ceniel Filed with the Cinanleston County clerk of Court on July

\q, 2024 5 (2) Respondent ” mast” seave s answeR WHnia 90 doys “affer the

seanice of the application " Rale (2 (0), SEREP. 5 (3) 1§ o panty hos failed ‘o

u p\E.&d o8 O'tthNE{)@.. cefend as p(-\cﬁd&d by the Seutn Canelina Rules of Civi\

“ “ i
Paccedure and that fack is mede YO appear by atfidavit oR otheRwWIst, the

clerlk of count will eater defaultk. Rule 85, SCRCP. | (4) Applicant’s metlon for
defaultr judgment ‘< qon - fatvelous and pRoper for the Court o consideR ;

s § i‘ .
ond (§) Applicant beliexes in qood faitn that the Y actaal Lnnoceatt  claem
poised fn the amended application for post~ convickion eelicf ts not fRivcleus.

Date ¢ E)&CEMb(:‘R 23,202

dﬂ pplicant
/Swm Yo and sdjscaibed betore e this L3 day of December | 2024,

ClhnS.d

ry



Stote of Southn Carolina ' .
Couety of Cooa\eston ) Court OF Comaon l?iens

) For The Gt Jud'ic,tcx\
James R. Rose & 2939378 ) claait

Applicant, Ciid Ackion Ko,

9023~ CO- 10~ 3]0

V&,

i

State 0‘? Scuth CQRO\‘\‘I\G, ) P\me.nded APP\'t(,&‘ROQ
P\QSE’O“deﬁ*u ) For Posk- Conichion Relick

0 Abtorney General,

Tot ﬂ&\od\, 3 Bae\,\m,E Qe 0F¥:c,e, ol
PO Box HSYHY, C,o\um\olia\ aC 2921l - 1IS4H9.

P\ppﬂcom‘) amends hs Response ‘o qu?_S’fl ons 10 &) of
fhe pacvicusly fled c._pp\]c,o.*‘mn foR Post - Conuiction Relek,
Yhese gRourldS set fort ta thae 0?\131(\&‘ c.ppli-

Tn addition o
owl10g gRound to support

cotion, Applt cank asseRTS the Foll
Post - Conickion Retie!
b A ckaal fanocente clain based on & SC-

Sastice dut Yo pRo
sel

secuomial sconduct, e -

Q_E\Riage OQ
and ThRial CouRt €RROR .

fPoctive assistance o coun



on Januaay 23,2012, Baandon Caatrell called sy cell phone to asKif 1

had some maatjuana, aad iF not, could T locake some. ( App.p- 326, tines 4-5),
Clerence Hush ,a aeighbor of mine | said et he would dawe me and Baandon
to Leland Shaanon's mobite home in Luncolavitle for some qas mMoney « we asked
clarence for a aide kecause Raandoa's vehicle was leaking o\ aadtdida't haie
o venicle NoR aay 6eeess Yo onk. ( App-pe320b, lines 1-9 ). wWhea wie arBRived o
our destinafion, they wele celibpating Leland's cousine Samie's birthday and o
\ok of people wiere preseat. wWhea T wolked (nside Leland's mobile lhame pesple
wiere eveaywhere smeking maarijuana, Sn"rmng cocaine , and diinking loeer and liquor.
C ApPeP- L 2L, Lines 1-25 ). Uaneace and Baondon waited for me outside ia the CaR.
wihen T YooK longed thaan oHeaded , Claaeace Knocked on Hne dooh and o sheat
Stocky quy (WeaRing a green Shigt answered the dooR. CApp-p-33), liaes \-15)
C App-@: 343, lines [-25 ). Sigaificantly, Leland dauglter-doy Mills | testified ia
ralal , and pp.ou‘idc.d law enforcement with a swioRa siatement thet o shoet stocky
quy wieartng a green shiRt poated o doulole barRel shot qua ok her heod and
demanded money. (App:p. 311, liaes 2-4 Yo ( APR.Pe 312, l1aes 3-5) ¢ (App.p. 343,
\taes 5-25 ) 1 CApp.p. 382, 1ines 1-8) . Law eaforement had focused the fnvestiq-
atlon en me and neglected other leads Tn the cost. Seveaal people. wiesk.

ARAI ing and (em(‘mcj while me, Clarence. and Braadon were there,, and even wnde
W wWere leaving - ( App.p. 353, liaes 3-5), We stopped at the 8P gas station $orR
gas on our way lbacK to Wilmur Acres . CApp-p- 353, 1ines 1Q-24) ¢ ( App-p- 332,
14-25 ). Claneace and Brandon daopped me off first at my girlfRiead Amber
Wiley's molile home af 11230 pm, the same +ime the shooting was allegedly
commisted . ( App.e. 355, liaes 2-22) 1 CApp:p. 336, lTaes 1-13). T+1s uadisputed
Yot AmaeR pRovided Yo enSoreement with aa alibt that T woes hoae with ek
He entiRe night afte’ T wos dropped off by Clarence and Brandon at 130 pa.
UaPortunantly | AaoeR wias aever called o festify ot taial. oa danuary 24,2012, 1

was ageested \oy WS Marshals. CAePp. 42l lines 2o~ 22). Mo one e\se was apRested.,
( Appepe 421, lines 23-25).
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Oa dunuay 24,2012, T was Wntearoqated loy taw enforcement officer

dedechive James R®. Perkins i aeference Yo Leland Shannon \a:i:ng shet, Detechive

Penkins Told me Tawanaa AMston soid Yhat T wWas paesent at fhe crione Scene and

0 T do ook Tell nim who Wt wes; e wiould

1 Kaew wihe Shot Shannon | and
es 1-9).

ateR olla. CApp.p.576, lines 6-20) ; CApp-9- LOL \in

AQRESH e +o8 MmuBdeR,
ston wWas ying and T was home wiith ey Slm?ﬁ\eﬁ\d

sdlien T Yold Penking Hrat Al

Acioed Wiley « PerKins depaived me of my libeaty witnout tawFal Justifcation
and falsely agrested me Crr cnuader | arfempred mudder | barglory 1ot degaee
and possession of a weapon. { App-pet ). Pemiking ultemion PURPOSC WAS Yo ase

tre caiminel paocess o punisit me for aot felling Nim wWho sk Shanaon.

on Madch & 2012, af the pagliminasy hearing  detective Peaking

Knowingly and Tnteationally withh aeckless dis pegand 0on the +audh, testified falsely,

nnon Repeatedly. (App.p. b, lines 3-25)« ( App-

Alskon watched ane shoot S
enly 1nflueaced thae Coult in IS decision as to

p. 10T, Lines 1-12). PerKinS impAcp
s\not and Kitled Shannsa.

wnetner theae was phobable cause o believe L

The falsity prejudiced me and the cutcome of the paeliminary healing loecause
had the Couat not been pP,esen\'ed with the false festimony, Hhere s o
epasonable pRo0bAbUTY Haat the Coust would aot have found probable caust
Yo believe that T shot and Killed Shannen. Theretore, the falsity attected the
NeRdiCt, of the Chanlesten Couwty Gsrand Swry 0 Suae 1L, 2012, when 1 was

tadicked ToR mMURDER , ntes alia . Paosecutiods conduct significantly inFainged o0
grand juky's ability to exencise tadependeat judgmeat aad T was pRejudiced.
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Testimnony oy a law eaborceament officer that is Knowlnle false oR
mts\eo.d‘mg s \mputed 1o the prosetution o OB Basham 183 R3d 359
( HHn CiR. 20187) . Even ‘¢ false testimony is volunteered . » « and takes the

prosecutor by suphise Rather than being solicited by him, 'f ne Kaows s
false his obilgation is o see tnot it s werected. Wopue v, Tiliaels, 360 WS,
264, 19 $.Ch 1\3, 3 LLEd. 2d 1217 (19506).

on Decemioer 94,2013, duaing the Solicitor's opening Stakement,

prosecution pRresented an alfennative heory that Ldas quilly uader the

dockiine ' the hand of cat, 15 Yae hand of ali’ allegedly | because myselr o
tall masked gunman and a Short Stacky guamaa Shot lelond Shanncn aed
even thoughn the otaeR guaman noNe AENER oeed caught, Yhe stake is not
bound o pRove To e juay | beyend a reasonabie doulot, wiho pulled the
fRigqer | Yey are all quitty. CApp.p.152- (S6). " To admit eyidenct uadel
'Mae hadd of cae 1S e hand of oil’ Hheory the existenc of the comamon design
cad the particpation of the accused against winom ¥ne evidenct 1S offered

Shhould £irst be shown.' Stote v. Laagley, 334 S.C, 643, 515 §.E. 2d 9% (1999)

( quoting Strake y. WOOMER, 276 $.C. 258, 2717 S.E. 1d (96 ( (98} )). As & general

progosition, Some aek of commission oR smission is an essenticl eremeant of

eueRy Came - FoR an accused tndividual to loe convicted it must be proved
Haok e wos tn some wiay personally fesponsible for Hae ack constituting
Hae cRime . WS . PaBK, GG F 2d 839 (Hth Cir. 197y ), The Uaited States Sapreme

Count Recognized fais fn Dotteruieich ¢ 'the offense is committed ..« oy all
wine do have Such @ Responsible shaal in the furtheronce of the tpansaction
wWalehn Hre stotute outlaws o« < 320 W.S. ot 284 -
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e Stode's atternakive theory Nia opeat ag Stadement uncoastitutionally

onifred the hurden of preof fo me fo pRovE My lAsceNC . 8eL. Uaited states

V. Soint Louis, 98] F.3d IHS (Yth Cir. 2018) (citing United States . Sinen, 444 F2d
)] (]
1082, 10806 ( \l+h Cir. 1992 )) ¢ T+ 1s weli estoblished ok " prosecutoRs must ’efrain

faom making burden - shifting argumeats which suggest fhat the defendant has
an obligation to produce any evideace ok o pReve fnnocence "

The soliciter's alteranative theory vie opmlng aRgUMent uncenstituhenally snifted the

buaden of proct in Jislation of +he due proeess dause. The SupReme caut aeclared ta
o Re Wiashie Hhat ' the Due Process Llause oRetecks the accused against conviction
excepk upen proof beyoad o Reasonable doubr of every fock necessary Yo consyitute
e CRime with wnida he is L\na&ged." a_Re Wias\ig, 397 W.S. 3§88, 364, %8 5. G 1068,

l6R3, 26 L. Ed. 2d 368 (1970). AddiHonally, e Supreme Court has neld Fhat a defendant

does not nave to disprone umg‘mtng NOR pROVE (ANOCEACe ; and $tate - created PRESUM@TIONS

1o the contRaAy CLRe violobive of due PROCESS , JLe Sand stReM v Honkauad, Hy2 Uu.5.510,

44 S.0n 24S0 , i LeBd.2d 38 (1979) 3 Huiianey V. WD, Y20 U5, 684, A5 S. U 321, 1y

L.Ed. 2d 568 (1875 ). W.5. v, BaccKington, 849 F.2d 872 (b Cir, 1988 ), “The prosecuteRr’s
opeang Sratement should be an objetcHve SUNMaRY of fhe evidence Reascqncloly

expected ¥o e prodaced, uaited Skades v. WRignt - BarKeER, 784 F. 2d tol, 115 (3d CR.1936),

aad ¥e pResecutoR Should not use the opening statement ws an cppoRtuatty to N

Caoisen Hhe juay's mind agaiast the defendant » + Uaited Stares v. DeResa, S48 F.2d

eH, 870 (3d cir. 1977 ) C quoting Goveanmear of Virgin Lslands v TURALR, oq F.2d 1oL,
\03 ( 3d CIR. 1969 D) prosecuton's opeaing statement \eft aa jadelible caReneods 1MpREssion
Cixed i the juAcR's minds that T could be found gquitty Tn te aloseace of wiacagtul action

oa my part. ( Aep-Q- \S2-1S6 ).
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. passecution's epening statement tnfected Hae Faial wdith unfeirness so as fo

deny Me due PROCESS ander the datted States Constitution. The alfer nahive theory

wWos wade with malice and without proloalle cause . 8ee Ruie 4T, SCACR, Rules

of Prof. Conduck, Rule 3:%. (o
relacin from pRostcuting a change that the orosecutor knows is nof supporfed
by pRobable cause It is beyond question fhat a PRrRosecuter’'s duty is Yo insure

faek justice is done, and aot simply to SeeK convictions. BeRger \. U.S., 235 US.
13, 88,55 S.Ct. (2] 19 L.Ed. 1314 (1935 ) . THEREFORE, pRosecution's atrepnative tineoay
via the speaing Statement prejudiced me and the outcome of my talal because
nad e JuRy aofr been paesented with the cleanly earcnecusly applied opplication
of e hand of ont doctaine , Yhese 1S a Reasonalble pRobabiliry +he cutcome of the
iaial Would tnave been different.

) £ The PROSECHTOR (A o calaminel case shalls (a)

calal counsel vias neffeckive for failing fo olject to the soliciter's opening Stotement
on e ground fhe hand of one tiechy was crRRONEOUSH applied ~

Te Sixtn Amendmeat to the 1.5 Constitation %u&ﬂ&ﬂ’re.es ot fa all caiminal pAeS~
ecution's, ¥he accused lhas the aigit to the assistonce of counsel for s defense .
9ee WS Const. Ameand - Vi, To Show ineffective assistance of couwnsel, App\icant amust
Frast estololisn deficient peaformance by counsel and, stcond , that the deficient
ceafoamance prejudiced him. ee sraickland V. Wasniogton, dee us. L6, 87 - 33
(1agd ). The deficiency PROAG funs on whether " counsel's Represeatation fell belewt an
oajectiNe standand of reasoncoleness « o« ander PREV umﬂe oRofessional neRms K
. ok LT A Reviewing court “must apply o TstRong oresumption’ Hhok counsel's REP-
resentfation WoS wWithin fne 'wide ronge' of reasoncbleness pRofessional assis-
yance " ool . 562 W5.86, i64 (2otl) C quoting skahckland | Y6 W.5.
ok 68%). Tre Staicklond standerd 1S ditficult o satisly in Snat Yhe ¥ sty Amend-
ment csuu@,am-ae,s Reasonable competrenct, aeot pe;afgtd- aduocacy judged with e

oeneldit of nindsignt.” see VanhoRougn V. GealRy, 54O US. 1§ (2063). The pREjudiced
PRGN NQuUiRES o wihetiheR counsel's dC.?fd(’,ﬂCY abfecked the :sddgﬂ'\ﬁﬂ'\’, See Stalckladd.

Wil WS af ©Ql.
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A apfiicant must demonstaate “ o peasonco\e QRobaloliry that, bub for counsei's
unphofessional eaRORS, e Result of the proceeding wiowld have been diffeaeat .

A aessonable pRobabiily 15 a pachability suffideat Yo undeamine confidenct

@ ¥ o s .

‘A e ourcome . tda b (94 . In considening rine patjudice prong of the oaalysis
o court canact gRant pelief so1ty because e ourcome would hane loeesd Aitferent
alnsent counsel's delficient peafolamance, vut Retner, it M ean onty gacar Rees

4 s i i
YNEER, 5 i klaad 8 the *Result of the proceediag wWod fondamentratly wnfair

of unaeliabie ' Sexteq v.Faeach , 163 F 38 814, 882 (Ut Ci2.199% ) ( quoting \pcknork
N Enerwiell, 506 u.s. 364, 369 (1993)). undea Haese cipcumsrances, the applicont *1peors
v buaden of affirmatively paoving pRejudice.” Bawie u. BRAKER, 512 F.3d 112,120
(Lwth cir. 2008). If the applicant fails to meet Hails burdea, o Rexiewing court nexd
oot exen consider the performance pROAY - 3 ratekland | Yele U.5. ot 687 .

crfopmance was defidient and counsel's deficieal perfopmaince Prejud ceed

ad the judy woutld have learned ¥hat on

hile ot my €CR he,umngﬁmcu counset reskified that the solicitoR
ot before Faiod; and fold fer

Talol counsel's p

Me - Had counsel obj ccted, the taial couRt o

JanuaRy 10, 20617, W
beR B, 2013 , appRoximalely ont
not telling the +auth . Aatio
nok marcning U CApP.-Q« q,

called NeRk on ovent
ae Aiken and othel skake s

Haok Tawanne Alsten Wad
‘stant and HaelR stomies wiert

VlEesses wiere tnconst
Tne soi\icitor Yaen adyised couasel ot Fnerke was o complete lack of

proNL Haot T Kitled Letland Shaaded oy pe,RSo\nO.H\{ s\eoking
b 99&5@“":0’\3 o Hneoay Haok tae sineoting wWos 11 conCeRE Wit

\lads 20~ 25 ).
onldence tending to

i, %0, she would
rudo to three peopie. ( APP-P: 720, Lines -G ). Therkt \wad No Reason given by Hne

sollcitoR as o wihy She cnanged the stade's HneoRy of the case and the soliciter

was net preseat ohe Hre PCR earivg altheugin she was subpoena'd , Talo
me Hnatr T woes be,f.na prosecuted wadeR the hand of one hand of

\ counsel

fotiea +o inForm

all tneofy - CApp P 720, tHaes 1-13). T was aisadvantaged FRom the outser because

yaloal counsel Knewd the state wowld be pzzo.sgcu+{ﬂg Yo cast uader an el aa e

Hneody | appAcximately cne montn before tRicl and neder mentioned o me

no@ did she challenge the State's alternatinge Hheory . Taicd counsel's fotlure to

coject on the gacund the nand of one. dockAine was LRR0NLOUSTY spplied qualifies
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us @ fundamental defect wWhidn (nhereatly Results ta a complete miscaarioge

of justice - Counsel did not act as an adverRsary o Hae prosecution's case, but

\nsreod hetped 1o SECURR My uacoastitutional toaviction . The advegsartal

process paotected by the Sixth Amendment Requires thot ¥ne accused have

" eounsel acking fn the Role of an aduscate " AadedS . coliferaia, 336 W.5. 138,
A3 BT S.Ch 1396 1399, 18 L Ed. 2d 493 (19611). Counse) failed to Render Reasonably
e fPeckive assistance Vader pRrevailing professional neams. Mckaight v State,
37% 5.C. 33 (2008 ). But for counsel's €RRA0RS, there is a reasonable pRobability

vhe Result of the Talal would have been different. URBRRY V. SNede, 300 S.C. 1(S
(1989).

The tatal court exred 0 faiting 1o diaecr a verdick of acquittal because these wWad

Ao sulostantical eyidence *o aclomiy Hhe case to the jury.

The Yaial Coukt hes o duty to sulhmnit e case to the jury wheat the evidence 16
clacumstantial 0 there is substantial circumstantial exidence winich Reasonaloly
vends o prove the quilt of the accused o faom wihich Ris guilt mey be Faigly
and \aglgal{\[ deduced . Stake . Martin, 346 $..597,533 §.C.2d 5L (2000) ¢

Stade vo W illiaas, 321 5.0 327,168 SE. 28 b2l (iqa6). Untess Yneae ts o total Follu

of competent evideace oS to the clharges alleged, refusal by the faial judge to
Alaeck o verdict of acquittal is not eRACR . Srate v. TRVIA, 270 $.0-539, 243
5.E.2d 145 (1978), The taiol judge should graat o directed verdict, howeNer,
whea Hae evidence erely Raises a suspicion that the accused 1S quitty . Shokes
wMartia, supra. suspicion’ imelies o belief of opinion as Yo quilt based
upoa facks oR circumstances wihich do not amouat Yo orook. Shote . lis.
43 5.0, 580 541 5.E. 2d 264 (2601). On appeal of the denial of a directed
verdich of acquitkal,  we must looK ot the evidence in the light most

Povonrabhle Yo the Stote Mk quoting Stake \. Agaold, 36t 8.C. 380, OS S.E.2d 59
coood) ( cilae Stote v. Martin, sypha* State v. Willieds, sypra. )
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The. State's exidence merely fost to a suspicen Yhet T pagtidipated in the

calme , and Hals MeRe SUSPicion Was tasulficient Yo suBvive o directed verdick

metion | 10 Hhat fhe Stefe had only pRoVEN that T visied Leland's mobile home
pRloR to whea he was allegedly shot. The State nad proven Hhat Leland died
faom be,‘mg Shot. The State nad aot paoven that T shot him , ok +hat I pantici -
pated Tn the shooting- The Stake has not presented any edidence on winichn
Hae tRtal courk could haxe based tie dentol of my motica for directed vekrdick
With Respect Yo the murder cnadge. The State ad act presented sulostontial
Arcamstantial exidence suffident fo suomit the case fo the jury. Tae State's
evidence " falls woefully svoar” of Hhe standard stk by tae Sout Cadolina

Supreme Court's pretedents concerning the wodicm of exidenc const-
“i’ru-Hng Subs%cm\'\\ ol c‘-\Rc,umS‘ramHal exdence §u9’?'ic.\(czﬂ+ Yo wWithistand o

Algecked verdick. Te ool inFeresce fhat can be dRawa from e State's case
' taak T may have 68 mey not have loeen preseat at the calae Sceat wihea
Letand was swaok, out aot that T shot nim ok particpated (a the sheoting -
The steke did not put forward subficlent direct oR substonticl cikaumstantial
exidence of quilt, Tt Soutn Camohing §upaeme Court \nas Repeatedly affiroved
the pRiaciple ok when the State fatls 4o paoduce sdbstantiol clacumstantiol
euldence taor te defendant committed o pasticslar cR\me | the defendant
's pnkitled fo a directed verdict. Shore v. Odeans, 335 §.C. 532,720 S.E.2d 4R (2ait)
( ckiag Stete v Rothschild, 351 5.C. 238, 243, 569 S.E.2d 346, 348 (2662)), THEREFORE , ¥he
Srate failed to pacsent sulostantial cerumstantial evidence of ay envelyement ia
He anueder charge , and thus He cireatt court erred by failing to direct o verdick
of acquittel .

page & oF i



The talal coudt aoused S discaetrion by tnstruching the jury on

' e hand of one, Is the hand of all' becaust the juRy charge was aot
waaranted by the factks presented ot tRial.

T South Canolina the failel judge is required to clnaRge the curRent

0nd corRect lond . State \. AdKins, 363 5.C. 312 CTh App. 2003 ). In Rexiewing
JURY chaRges for €RROR, Hnis Court must consider the fRial court's JuRY Chargl
as @ whole ta light of the evidence cnd {ssues pReseayed at teial. 1d.af 318

(citing State J. Todd, 390 S.L. 212 (1886)). " To ReveRSE G cRininal convichion
an the basis of an eaRonesus jury instauction , we aust Frad Hhe erRROR WeS

o pR&:\udu\(_,io.l CAROR M state . BoweRs, H3k 5.0. 6HO ( 222 Yy W PRE.:gdd:dcs.l

eamoR (O Q juny instraction s an ERZOR Hhat contribubed Yo the jalry

eadick ¥ 1d. Shoeuld an appellote court find o jury dnaige ERRONECUS, Yae
count must Hhea decide iF the chaage affected the jury's delibepations,
contRributing Yo the verdict. See id. £ the oppellate court has " any @ecs-
snabie doulet as Yo whether the ergenecus change conthibated fo the
verdict," i must rexerse the cenviction. Id. ot 647,878 S.E. 2d ot Gl "Tre
dockalne of aceomplice Viability anises from the theory Haat 'tne haad of
one 15 e raad of atl. " Stote \. Reid, 468 5.C. 46l 472, 158 S.E. 2d acd, Q10 (2014)
(quoting 23 S.C-JuRk. Homicide § 22.1(2014)). " ader Yals theory , one wihe
Jolns witth another to accomplish an illegal puapese is tiable cRimiaally fo)
exeaything done by \Wis confederate (ncidental Yo the execution of the

crime oR be paeseat at the sceae of the caime and iareationally | 6] Hhrougn

a common desigqa, aid, abet, oR assist tn the commission of that crime

thaough some ovent act to be quilty under o theoRy of accomplice 11alility .
\d. ot Y72-13, 158 5.E.2d at Q0.
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" accoadingly, proot of mese presence is insuftlcient, and the State
enust present exvidenct e panrticipant Knew of the paincipal's caiminal

conduck." \d. af M3, 158 5.E. 2d ok 910. “(sTeme painciples of law Should
ot always e charged Yo the Juay." Strate M. dohaSen, 43T $.C. 110, 332 S.E.2d
a6 (2022) ( queting State V. PeBRY, Y6 5.¢. 11,202,763 S.E. 2d 603, (08 (Ct.
App. 2014 D)« see also State v. Burdette 427 5.0, 490, 503, 832 5.E. 2d 575, 583
(2019) ( staking some motters aliowed dering Juay argument should
not ve tncluded in tne juay charge ). "Tastructions that do net Fif thae

Sacks of the case may serve only to confuse the juay." State v.Johasoa,
supRa. ( quoting State v. Blurten, 352 5.C. 203,283, 513 S.E. 2d $02,%04 (2062))

see also td. of 208,208 (), §73 S.E.2d at 803, 804 n.t ( Reversiag & con-

Jickoen even Yhough a juay change was a coRRect priaciple of law
because ¥ was aot wanaaated by e facks adduced at+aial). Refoee
"ms"rmc}ring fhe juay on Yhe docthwe of "the hand of cae is the haad oF all ¥ ia

o foctual seenario favelving @ guashot, o taial coudt 15 Aequired to deteamiae
wheter - 0 addition to exidence ¥he defendaat Figed the Shok - Hnere s
any evidence the person with wirom e aqreed to commit the initial crime
fired the shot : i all the evidence indicates the defeadaat wos tne only
S\octed , an nstRuthion on the “haad of one ' YheorRy must not lbe given. Sate
s SelleRS | yy2 5.0, 140 (2024) . Thede wad no exnidence Yhat myseld|; o fall

masked guaman and a Short stocky guaman entered into a matual plan oR
&%p,e_e_me,n'\“ Yo murder Leland Snanno@ ok thet I shet Leland . There s ao

entidence L shet Leland | of otheawise actively pamrticipated in the sheoting-
The +aial couat allowed the juay to speculote that cayself, a tall masked
guaman and & Shoft stecky guanan had @ mutuc! plan of agReement 4o
murder Leland . Taege mMuST be Some ex ideace suggestng the plan existed.

The Stote puk wae on faial as a principol, elicited testimoaial exidence thar
someone else was paeseat at the sceae and aaqued that T was quilty
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as aa accomplice. becouse the other persen thab wos pResear comani ted

fe cAMe . Ta sum, exidenct of a plan or agdeemeant fo commit o cRIME 15
aeeded Yo eatitle the Strate o an accomplice Habilily jury chaage - Thot
exidence was not preseat in my case . Thus, T a muRder case favoluing
o guns\no’r, the +aial coudt should chorge the law of accomplice lialiliy
wihen fnere s any exideace (1) the defendant ad a mutual plan oR agree-
aeak Wit ancther person o commit the au’der , and (2) ¥ae other
ceason 0 fhe mutual plan oR ag reeonent fired the fatal shot . See Washiogha,
U3§ 5.C. ut HO'T, 848 S.E.2d at 186k ( helding it wias eRROR 1o give an accomplice
lialilly change wihea - though theat was eyidence Hhe defendant tnad a mutual
plan with another peason aad evidence Hhat ancther person fired ¥ne fetol
sinot, there wias no exidence the other persen wilho might have fired the
siot was pant of the matual plan) | Bagber . Stake, 393 5.C. 232,2367 37,71
.. 2d 436,439 (2011) (“LTIhe question {s whether theae is any evidenct et
anotner co- conspirater was the sheoter and Barlber was acting Wit

o wien Yae Leaimel ook place.” ), Tne accomplice \lability dnadge was aot
propeR loecause e exidence s aot equivocal as to whether mysedf or e
uatldentified peason was the sheoter — all the evidence preseated only weat
Yo the unidentified peason ‘oeing the sheoter ¢ no eNidenct was paeseated
of me being the sheoter. Tht aecord raust have also coatained Somt
exidence that T wias the shooter for Yhe accomptice Liability tnstRuckons
fo ot pRoPeR ¢ it did not. Camploell, 435 5,C. at 540, 368 S.E.2d at W2, Meither
party preseated exidence Hnak wyself and Yhe unideatified persen had jowned
Yogether in a common plan of stneme Yo canfy out the shooting. The

juay only found me quilhy of muader due Yo Fae theory of accomplice
Lialllihy . THEREFORE, the chafqe pRejudiced me.
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Appellate connsel was ineffective for '?Q}ling 4o challenge on
appen! whether the taial court eaped in denying my digected verdict motion

and by lastRuchng the jury ca hand of one aad of all.

s defendant §s constitutionally entitled to the efFective
ossl stance of appellate counsel S Southealand . State,, 337 5.0, 61D, 6!S,

524 5.8, 2d 833,836 (1999). To establish a claim of ineffective assistance
of counsel, a PCR appitcant must pRove counsel failed fo rRender Reasonably
eOlective assistance under prevailing prefessional aoRmS, and the
delident performance prejudiced the applicant's case . McKaight v Skode,
398 5.C. 33,40, bb! S.E. 2d 354,357 (2008). " The PLR applicaat has the buaden
of paoving both pRengs." Capaed, 338 S.C. uk 109, 525 S.E. 2d ot 51170
Shew pRejudice, the applicant must show ¥nat put for counsel's €RRORS,
there 15 G Reasonoble phobability the Result of the Mol weuld have been

Atbfenent . CherRy v. State, 300 S.C. 115,11~ 18, 380 S.E. 23 624, 625 (13%9).
Hop peasonabble pasability is a proba bility sufficent Yo uadermiae wnfideac

‘o the ourcome of talol." Jonsen ¥ SYAIE, 325 .0 182186, 4% S.E. 24 1R VS

(\Q97).

on Januahy (6, 2017, appellate counsel testified of wny PCR heaRing

Yot she did not dnallenge either 1ssue because she did Aot believe

fhey weRe "NeRitoRous. Strarti ng Wit the hand of one s the hond of all

1ssue  appellate counsel testified that Aatione AiKen's testimeny Talking

aoout allegedly heamring o voice sounding like mine yell, iFs ia the

bocK Rocm and hurRy up  and allegedly seeing Me get in the daiver's
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side. of the caR fa whidn the tall ga\n’r\e_mmn Wi was maosKed and
had @ gqua, alse got ia, seemed fo tndicate that L oy hove beea tavolued
A Some SoRt of plot to at ltast rebbery, negated the argument agatnst

"haad of one 15 the hand of all.” Appellate counsel did not thiaK fhat this

{ssue had cauch menit ia light of Antica's testimony . HoweneR, Yhere
was also testimeny that T woes of Ambber Wiley's mobile heme  Hhe same
Yime the shoohing occured, and T was not ot the crime scened when Lelasd
Shannon wWas shot. “raln altesnate theory of (lability may aot e charged
to a juRy “megely on the theory e Juay may believe some of the exidence
ond disbelieve other exidence ." BaaeR, 393 S.C. at 236,112 §.E. 2d ok Y38,
MoReoueR, the State did not prove beyond a geascnalole doult that 1
joined with a toll masked gunMan and a Short stocky guaman o muRder
Leland Shannon . Additionally, wppellate counsel's failure fo wnallenge
wnether +he taial count erred by charging the juRy witth the " wand of

one 1 tae hand of all ' fastruckons was deficieat peaformance that
prejudiced me because the exidence did not wWakpaat an accomplice

\alboility TnstRucton. \lilds v. State, Yo 5.C.432 (20(4) ( Evideace did

ok waraany accomplice liability rastruction in trial for armed robloeay

ond murder , and thus, appe_llcﬂt counsel's failure to c\ncal[&.ﬂ(‘je, instRuctHon
oa apeea) wos deficient peaformance thot peejudiced defendant, as @e -
aulaed to support clatm of ineffective assistance of counsel) u.s.c. A,
Consk. Amend. . The issue of the appellate counsel's Falluae to challenge
whether Fae aial court erred by chaaging the jury with the " phaad of one
i the hand of ol tnstRruckons wWas o meattoRious one which would
nave. earitted me fo a reversal ca direct appenl, and appetlate counsel's
patent oamission in ‘@a‘cuﬂg to Ratse the issue clearly estalblishnes

tneffective assistaance .
p(l—%e, IM? tq: -



(,oncmn\mg Ihe issue of the digecked veadict motion, appellate unsel
ald ot Hhink that Hts (ssue had meRrit. Counsel elieved that Hheae Waos
Alaeck evidence fending 1o Show qu‘IH- faom Joy Mills' testimony talking
aoout allegedly Recognizing ony Goict as one of Yhe masked men inside
e home. Cownsel said ot wintle te state's witaesses aeveR indicated
Yot T had & qua OR ihat T shot cayone, Shne helieved fhat their festimeny
seened to indicate fhat T may have been Tavolved ta setting U what

was qoing oft. CApR- P10~ 7%3) . There wWas & Complete Catture of compekent

extdence thot T shot Leland Shannon, The Stefe did aot pRzsent any evidead

Hhat T was favelved s muader . “The tR1al judge should ghant a digected

Geadick  howeved, wWhea the exidence merely Aaises o suspicion that the
cccused is quithy." (aquoting state v. Mantia, 340 5.0. 59T, 535 S-€. 24 572 ( 2000)),
quS@’\C"‘D“” \mplies o belief oR opinton o9 to 9u?\‘\' based upon facts oR
aiacumsrances wnich do not amount 1o paoog. State v.Lotlis, 343 5.C.530,

sul 5.E. 24254 (2001). Stoke v, odems, 395 5.C. 582,120 s.€.2d 48 C2011) ( Petitioner's

overall actions may appear suspicious, bat meae SUSpicion 1S lasufficient
Yo suppost a guifty vesdich.). The fssue of appetlate counsel's failuae to
thalleage winether the falal couat erned tn deaymng my dipecked verdick
moton wWas & aneritorious cne whidh weuld have eatitled me to a ReveRsol
oa direct appeat, and appellate counsels poteat omission 0 falling to acise

Hhe (ssue clearly estololishes ineffective ossistance.
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The PCA judge eared tn -F‘mdlmg that I failed 4o establish the requisite

deficiency of appellate counsel oR prejudice eatiting e to redief, The

Couat committed an eRReR of (aw 10 ?ind{ng thot appeilate cownsel
aoised 1s5wes 00 appeal that WeRe SYRoNQER , thea, earonensly Ruled

ok thene (s no Reasonable \iKelihood tnot T would have paevailed on

appeal had these +we 1ssues been paised and covasel's pegformance Wes

ta accopdance withh protessional noRms. C App. P- 190 - 793 ). Talley V. Stake,
3] $.00 535, N0 S.E.2d 8T8 (2001); A PC& applicant bears the burden of establish-
g that he is entitled fo Relief. (citing CapBood V. State, 338 5.C. 103, (09,525
The Count will uphold the findings of the PCR judge

£ pachative value to suppoft them. id. of ind- 1o,

S.E.2d 514,517 (2000)).
winen Hhere (s any evidence o
E.2d ot 5T, The Coumt will Reverse the PCR judge's decision when it s

by an €RACR of law. Rieree v, State, 338 S.C. 139,145,526 S.E.24 222,

‘45 discaekion by Ruling appellate cownsels
MS because owasel

528 §
contnolled
225 ( 2600). The PCR judge clbused
cnce was in accordance with protessional noh
@ Falling to thallenge on appeal whether the tRic) court
cected veadick motion and by \astRucting the

because Hhese 1ssues were staonger

peRQoP,m
was ineffeckive fo
eaged W deaying wy di
Juay on "nand of ovie, hand of ol
than the one issae appellate counsel Raised on appeal , lawidn, would

nave enrifled wae Yo peliel, See Stoke v, Bice, at 315, 652 S.E. 24 af Hi§ (The
s ik discretion when the auling is based on an eRRCR

ialal couRt albuse
on that (s without evidentiaRy support, ). Tinere

of lawi R Lackual conclust

aae situations where the iaterests of justice RequiRe PCR coudts To be

Qleqible with procedunal ReguiRements before PLR applicants suffer procedyral

default on substanhial claims - Sueh Plexibility §5 coasistent with +he puspose
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and spilat of the Bules of ciuil Proceduse . These considerations Sheuld

quide PCR CouRtd whea stauggling to balance proceduRal REGUIREMEATS

agoinst the impeatance of the jssues ot stake in PCR proceedings. Taial

court's afé encounaged (o PR cases fo use Hae discaetion granted them

on pRoceduna! matters 1o Dind reasonable ways = withia the Flexibility

of the Rules — to Reach the wenits of substantal 1ssues. As stated T Gdem

\{ State., 3371 3.C- 256,523 S.€. 24 153 (1999 ) and repected 1n Roberised w Sk,

Wig 5.0.505, 198 s.E.2d 29 ( ?.DHG)J YA Qpp\icﬂn{s are entitled o a Lull and falp

apportundy to present clowms in one PCR application.” Rolegison  Hi8 §.C. of

5‘31 qus SaEuZ-d Q.J\' 33 7 Qd&.‘ﬂ‘ 33:1 Saca CL'\' Z(pl \ 5-2_3 SJE‘&d Cl'i' f755- I the-'l\fe_d Iﬂ&p{'\eﬁ;‘"
e assistance both af tRial and on appeat. I have a constitutional Right

1o o elffective attoanty. The taial count’s abuse of discretion, charging the

JuRy witth the ‘hand of one. hand of all ' tnsrauctions prejudiced me because the
SAROAEOUS INSTRUCHON is the oaly Reason wihy the jury found e quilhy of sardeR.

Tue. solicitonss olotant attempt Yo staengthen an obviously weokK case is a

Ciolakion of the duly of tae pRosecttoR and warRants @eliel fn He tnterest of

Justice. As ciiel Justice iWarren aptly put it: 'Cour dahy) is to see that the wakess
Mesarosh v. Uatted Stades, 352 w.5. o (4,77 5.Ct.

ot justice aRe not polh.d'e.d.'
ob 3.\ L.Ed.2a | ( 1856). The o&csecu{-lon had Someﬂ-h?ng oltnez Haaa aHo.lnlng
juskice foremost fn Us mind. My case was aot pRosecuted in good Faith o
ta the spiait of justice. THEREFORE , the wiaters of justice have beea goil-

uted | and aelief (s the appacpriote cure for the pollution in this case.
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Tre OCR count esrpnenusly dismissed Applicant's PCR cpplication and failed o
nake suificient fackual findings required of it by law. PR counsel refused
Aoplicants Request 1o file a meticn fo Reconsider pupsuaat to Rule 59 (e)
of the Scuth Camolina Ruled of ciull Procedune o0 Wis benalf. Appellate
counsel deated Applicant’s Reque.s{— o clhallenge Said issue fa his petition
for Wit of ceatioromt Yo view the decisioa of the PCR judge ¢ all the wwile

barRing Yhe issue for Review 1n the Supaeme Court oR salosequently on feaeral
oloeas RENTEW, Applicant lacked o pational 0 well as o factual undes -
standing of the proceedingd against im and, fncompetently thoeugit
Yaak, 1§ e were to teaminate \nis PCR appeal, \ie would then, be pR&SER\filﬂg
fhe taeffective assistance of appellate counsel issue Yt was jatentionally
chandoned. ITn the eveat, Applicant uaKnowingly and unintelligeatly waived
Ws statatoRy aight fo an PCR appeal - Applicaat aneds Yhat, at all Himes,
ne s actually and factuolly Tnaoceat and his uacenstitutional conuickion
(s o miscaRdioge of justice due Yo ‘qeffective assistance of tmial and
appellate counsel pRosecutoRial misconduct, and Yalol count eror thot
rendered his trial and his appeal fundamentally unfaina . Applicant begs
Yais nonokakle Cout under exrracadinaly cacamstances to Readh the
meatrs of his 1neffectine ass tstance of uppe,l\a’rc counsel 1ssue for Faill ng
Yo challenge on direct appeal wlhether Hhe +nlal count erred Tn dm\[\mg

s motion for a diaected verdict and oy instructing the jury oa Hne ‘hand
]
of cne hhand of all,1n he tnterests 0?3‘45‘\'] ] S

Respecttully submitted
July 13, 2024 orud R Rode
Cvrs = ———=
PelzeRr, South CaRelina s James R. Rose
A ppllcant

ce s, Dantelle Dixion, Asst chant Attoraey Genegal
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