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INTRODUCTION -

This matter is currenity befors the Court by way ol a remand from the South Caroling
Coud of Appeals. Through its deeision remanding (he matter, the Court of Appeals instructed
1his Courl to issuc a supplemental order addressing a z.mglt allepation riscd by Mavio Dactrel
Rivers (“Applicant”) that was not prcvmus]].r addresscd in the original order of dismissal sl
'in connection to his application for post-conviction relicf. State v. Rivers; Op. No. 2025-UP-040
(5.C. CL App. filed Feb. 5, 2025). Specifically, the Caurt ol Appcals has dI.I'LEILd this Court o
make specilic (indings of fuet and conclusions of Taw on Applicant's ¢laim “his irial counsel was
inefTective for fallmg to chjuet ko the irial court’s accomplice liability charge, which ho contends
constituled &n Jmpmpu ‘tomment an the Facts,” Id. Consistent with that appellate mandate, this
Court—aler reviewing the record from the trial procecdings conducted in Applicant's case, the’
testimony and cvidenee presented during the original post- -canviction relicf cvidentiary hearing,
the appellate recards from Applicant’s pesi-convictian relict appeal, and proposcd orders
submilted by counsel {or both partics—finds Applicant has failcd to mect his II:qLI]S-ItL burden of
proal 5 to the lone allegation currently at issue. Therefore, for all the reasons that follow,
Applicant’s application for post-conviction reliel is aguin denied and dismissed with prejudice.

FROCEDURALINSTORY
. In July of 2011, Applicant was arrested following a high-speed vehicle chase that ended
in z crash and an unsuccessful agempe o flee an foot, . In Avpost of 2011, the Colleton County
Grand Jury indicted Appticant for two counts of attempted murder and one count of msseqqlon
of a weapon during the commission of a violent erime. On December, 12, 2012, a jury wial was
eommenced in the Colleton County Court of General Sessions with the Honorable Diane Schafer
Croodstein; circuit court judge, presiding: Durdng that trial, Applicant was represented I:ry John
. Bryan, Baquare, and tie case was prosccuted by Assistant Solicitor Steven Knight of the -
Fourtcenth Judicial Circuit Selicitor’s Office. At the canclusion of the two-day trial, lh-::jur_'_.r
convicted Appliczat of one count of atlem pled murder and acquitted him of the remaining
charges, - The triad judge sentenced ‘Applicant to a th]rty-_'l,'c:ar term of inprisonment., At prosent,
Appl]l:am is incarcerated and scrving that scntence in the custody” and control of the South
Carvling Deparment of Correclions,

Following his 1::||:m'.r'|::t|r::nns+ Applicant timely appna!cd On app{:a! the Court ufﬁppcals
—fellowing brieling and oral ﬂ.rgumcnl.—lasw.d an unpublished opinion in which it unanimously
affirmed Applicant's conviction. Statg v, Rivers, Op. No. 2014-UP-441 (3.C. Ct. App. {lled Dec.
3, 2014). - Applicant—while represented by appellate covnsal—ihen submited a peo 3¢ petilion
for rehearing in the Court of Appeals and 2 pro ge notice of appeal in the Supreme Court. In
response, the Supmme Cﬂurt con 1truad J‘hpphcnnt % notice ofappenl asa petltmn f':::r awrit of
rc_]cl::tnd Applicant’s pra sc se ﬁc’mmn as an improper pri 3¢ f]l:ng and issued the remittitor an
December 31, 2054, Howover, a short time later, the Count of Appeals recalled the rcmlttltur and
issucd an order relicving Applicant's appellate counscl. Applicant then again submitted a pro sc
petition for ehearing slong wilh a suggestion for rehearing gn, bage, and, 1his lime, the petition
wis denied. Thereadter, Applicant fited 2 fro e petitioa foe a weit u[‘ccniur_a'ri in the Supreme
Court, and that petition was [ikewise denied. - On December 7, 2015, the remiditue was ssued.

Substquent to the final issuance of the remittitur, Applicant timely filed an application
for post-conviction rl::llcf', and, in response, the State filed a return requesting an evidentiary
hearing. A.ppllcant then meved to file 2 pro sc amcndment ta the past-conviction relief



appiication. On April 3, 2019, an evideniary hearing was conducted in the Colleton Connty
Court of Commen Pleas with the Hoo  ale William L Seals, Jr., circoit eour judge, p - ne.

Applicant was present al the hegring' wew Tepresented by Leslic T. Sargi, Esquine. Assisian®
.Attorney General Benjamin Limbauwgh from the Sosth Carofing Attormey General's Offiee
appeared on behalf of the State. During the course of the hearing, beth Appli-ﬁ:ant amd
_.J"Lpphc:].nt’s trial counsel testifled, and several ex]uhlts werg introduced, including some proposed
jury charges from Applicant’s wial. At the conclusion of the hearing, this Court took the mater
under pdvisement,

Shortly after the heanng mncluda:l ﬁpphcnnt—desplte hemg represented by post-
conviction relief counsel and despite no final ruling having yet been issued-—filed a pey 52 notice
of appeal in the Court of Appeals; and the matter was transferred the Supreme Court, - The
Supreme Court then dismissed the appeal a5 [mproper, and the remittiter was issucd on May 3,
209,

~ Thereafier, through an order filed on .Tam..mrjr 2,2022 't]us Court denicd and dlsnusscd
Applicant’s post-conviction relicf applmatmn Following that, r‘i.pphcant—ﬂ'tmugh post-
conviction re]lefcnunse]—auhmitted a timely motion to alter or amend that was filed on January
2%, 2020, and the State subzequently submitted a roturn, Thrnugh a Fonn 4 arder filed on July
30, 2020, this Court denicd the motien. Appllcant then t]mc]y f]l::d a notice of appcal.

_A.ﬂ{:r' i_nEtiating his appcal, Applicant filcd a p{:titi{m.fnr'ﬂ writ of cortiorari with the
Supreme Court, and the Si:prcmu: Courl transfemred the matter to the Court of Appeals.
Subscyuently, on Movember 28, 2023, the Court of Appeals granted the petition as (o a single
issuc and denicd it as to all the rcmaining issucs. Thercafer, following bricling, the Court of
Apprals issued #n unpublishcd decision rcm:tndmg the matter Lo this Court I'nr ihe issuance vla
-supplemental order. State v, Rivers; Op. No. 2025-UP-040 (3.C. CL App. filed Feb. 5, 2025] Al
present, the matter remains pending in this Court s a rosult of that remand.

SUMMARY OF INCIDENT CGIVING RISE TO APPLICANT'S CONVICTION

Around 7:00 pm. sn July 12, 2011, Deputy Justin Eaches of the Dorchester County
SherilF's Office was monitoring Inteistate 95 when ho obscoved a black Acura partially enter the
emergeney lane and (hen shifl lanes wilhout using a tom signal. (Appx pp. 63-65; p. 720+ In
tusponse, Deputy Esches bugan foflowing the wehicle, and, when he did, he 5p:}ucd a man with a
pl:un_l,"tmi—ﬁpphcant—m the vechicle's driver’s scat along a man with shorter hair in its
pusseager's seat. (App'x p. 64}, Dc‘puiy Eaches then activatcd his patrol vehicle's blue lights
and siren in sn effort o initiate 2 mutine trailic stop. {App'x pp. 6667}

Inilially, Applicant responded to the deul}r s lights and sicen in e sppropriate fashlun by
turning on his vehicle™s twm signal and moving over 1o the emergency lane like he was going 10
pull over. (App'x p. 67). However,' instesd of slowing down and stopping, Applicant contimeed
o maintain & constant speed. {App'x p. 673 Applicant then suddenty changed lanes in an erratic
manner and took off at 8 high rale of speed. (App™ p. 67} Atthat point, a high-speed chase
ensued, and Depuly Eaches quickly requested assistance from other officers due to the poor
condition of his patrol vehiclé, (App™ pp. 67-68; p. 78).;

.. Shortly thersalter, Licwlenant Joseph Burnelte of the Dorchester County Sherill™s Office
joined the pursuit and got inta pasition behind Applicant’s vehicle, which reached speeds over
100 miles per hour as it spad down the roadway. {(App'X pp. 67-63; pp. T7-78: p. §4). Once the
lieutenant had done so, Applicant’s passenger—Uironson Shelley—shackingly fired a volley of

_.gunshets that struck the front humper and windshield of Lieutenant Burnette’s pursuing vehicle
on the driver’s side near wher-e he was seated; (App'X p. 73; pp. §9-80; p- 99). Lientenant _
Burnetts responded by ramuning the Acura, which caused it to spin arcund and hegin mavefling
backwards. {App'x p. 84; p, &7; p- 1000, As the Acura di d 50, semecne inside it fired another
volley of gunshots through its windshield on its driver's side.- {App'x p. §7: p. 100: p. 124 p.
127; p. 129). The Acura then crashed and flipped over anto its roof. [r‘kpp up T p 84 p.
1063,

After the crash, Applicant and Shelley rapidly exited the vch!clu and u'ﬂmvm:ll:m:I}r fled
inlo a m.arby wooded arca in differeat directions. {App'x p. 70). Scveral officers pursucd
Shellay, and he was quickly caplured. {App'xp. 73], Meanwhile, Licutenant Bumetie deployed
his police dr.::ag, and the doi prompily chased Applicant down and apprehended him by biting his
grein. (App'x pp. 34-36; p. 933 Likutenant Burmnetts sod another oflicer then wok Applicant
inta custody and arrested him: {App*x p. %9; pp. 150-151).

Following that, a member of the Dorchaster C:}unt}' Sheriffs. Office processed the scene
and cxamined the crashed Acura, (App'x pp. 1(3-] [}6] Unederneath the vehicle, he logated a
38 caliber revolver with f'wn fired cartridge cases in its cylindee. (App™ pp. 106-108).- In
addition to that, he found another 380=caliber ;:ustol inside the vehicle that also had boen used o
fire all s ammunition ﬂ.lcmg with another plstul insadc the vehicle's gluvchm{ {App'x pp. 105~
10%; pp. 111-112; pp. 133-134).. Fucthermore, be found & number of speot carlndge cases nearby
along with several bullet fragments. (App™ p. 116}, Subsequent analysis determined the
recovered caridpe cases had been fived by the .3ED-caliber pistal and the bullet fragments were
fircd by the revalver. (App'x pp. 144-146).



SUMMARY OF POST-CONVICTION RELIEF I'HOC]';HDINGS- PRIGR TO RF™ *ND

Adfter he was convicted by a f attempted murder in connection (o the ineidr
following an unsuccessful appeal, Appucant sought reliel through the filing of 1 pra s¢ post-
eonviction relicf application. (App’x pp. 271-284). Amongst the claims raised inthat |

-application, Applicant allc:gn:,d his trial connsel was constitutionally incffective for; (1} failing to
object to the trial judge’s jury instruction concerning “the hand of ane is the hand of all™; and {2)
failing to object to the "inclusion of a cTiminal offcnse” for which be was not indicted as part of
the explanalion of ecvomplice Hability and “the hand of enc is the hand ofall” {App'x p. 278).

More specifically, Applicant slleged wrial counsel should have objected 1w a “hand of onw is the
hand of all” jury instraction because that theory of eriminal Labilily waz not speeilically
mentioned in the indictment and was pucportedly not supporied by the evidence presented during

irial. (App'x pp: 279-280). Likewise, while referencing portions ol the trial transeript .
containing the trial judge's jury instructions, Applicant allcged trial coimsct should have ﬂb_]l:[‘.l[!d
10 an iltustrative example presented te the jury that explained somcone acting as a lookout and
gelaway driver for 4 burglar would alse be puilty of the burglary to the same extent as the burgtar
busause il somehow created a I'llﬂ.l'ldElIDrjf presum plion™ that 1.Ln-::\|:nn5»t1‘rut1{:nmﬂ|}r shifted the-
burden of persuasion 1o him and was confusing 4o the jury since he had not been cha.rgcd with
burglary.. (App™x pp. 283-284). Applicant later included similar claims throtgh a pro sc motion
to amend his post-conviction relicf application. (App’x pp. 293-297).

In tesponze o Applicant’s filingg, post-conviction relicFcoun s::I wis .ippnmtl:d and an
evidentiary hearing was conducted on the matter. (App™ pp. 302-305). At the outset of the
hearing, post-sonviction relict counsel indicated she wished to raise additional claims beyond
thiode identifisd. in the application, end this Coart dilayed the mates until ker in the week o
give counsel for the $tate time 1o prepare o respond to the befated claims.: (App's p. 305).
Theréafier, when the heating resumed later that week; estimony was pn.sr.nlr:d. From" Applicant’
and Applicant’s trial counsel. {App™x pp. 323-338; pp. 343-379).

" Notably, as part of his testimony, Applicant complained about tdak counsel failing 1o
object (2 the trial judge’s use of an example. (AppTx p. 328)., And, as 1o why he believed tha
example usage was problematic, Applicant noted he was charged with aitemptled murder while
the examp[e used by the trial judge involved burglary and a getaway driver, which he contended
was “very prejudicial” and supposedly improperly influenced the jury. (App'x pp. 337-338).

In addition to that, trial counsel also olfercd testimony about that panticular matter and’
acknowledged he did not object wo the burglary sxample provided by the Cisl judgs as 2 “Tawed
example.” (App'x pp. 368-369). He [urher indicaled he coald not remember precisely why he.
did net do s, (App'x pp. 378-379). Important!y though, tnal counscl cxplained he believed the
jury would have understood the dilfervnce Between that example and what was being alleged in
ﬁpphcam g case, (App'xp 3T

LA the conclusion of the hearing, this Court took the matter undor advisement and, upon-
giving it cansideration, declined to prant relisf. (App'x p. 392 pp. 411-420). In declining to
grant rclicf, th!s Court-—in part—concluded Appllmnt failed to establish trial counsel®s
perfonmance was mnsntutmnally incffoctive because: (1) the trial judee’s “hand of one is the
hand of 211" jury instruction was suppnrtc:l by the cvidence prescoted, and (2) the trial judge’s
Jury instructions comecled any conceivable crrar that c:uu]d have occurred as the result afthe
solicitor™s usc during his closing argument of an cxamplc uwuhfmg a hurg[ar}' and a gmau.a:.r
driver.. (App™x pp. 416-418). o

“Subscqucnt to that, pustvwmrlctmn relief connscl timely filed a mmu:un o alter or amend

- on Applicant's bofiall, (Supp. Appx gp. 1-2) Howaver, thrdngh that mation, pasi-conviericn
relief counsel did mo# allege this Court erred by feiling to'address Applicant’s claim rl:gardmg the
illustrative example used by the triad judge as part of her Jury Instructions. {Supp. App’ pp-.1-
2)..

- Meanwhile, around the same time, Applicant—despite being represented by counscl—

attemypted to submit his own pro s¢ “Motion to Amend and Alter Judgement Rule 59(c)" raising
additional claims, includiog one related 1o this Court’s Failure to rule on his claim related to the
trial judge’s wse of an example as part of her jury instructions on accomplice liability. {Appx

po. 421-424). Criteally though, as reflected in the Colleton County Fourtesnth Judieial Circuit

Public Index, that pro se motion was o acteally filed in Applicant’s case and was nevet amuallv

befare this Court for its consideration. Records for Maurie I, Rivers, Colletan County

Fauricenth Judicial Cireuit Public [m:lva::l{1 bt pazdipsudlicingdex secontts draleolistondaub licinde .

Ultimately, this Count _mn&id cred (he maticr that was actually prescnted o ir_fm_'. )
consideration, including the State’s relwm. (App'x pp. 425-426; Supp. App’x pp. 3-6). Upon
doing s, this Court declined to alter or amend its judyment. {App'x pp. 425-128).

NATURE OF ALLEGATION ON REMARD

In his application for post-conviction re]ieﬂ_ﬂpplicant raised # number of allcgaiinné,' and
most of those allegations have previeusly been tuled upon and refected in this Court’s original
order of dismissal:- (App™x pp. 411-420; pp. 425-426). However, one issuc remains for this



Court 1o address on remand, Specifi~~b, that issue is;

Was triad counsel constinatioa.g ineffective for fmlmﬂ 111} object to the trial
judge’s jury charge on accomplice liabiliny?

Statc v. Rivers, Op. No. 2025-UP-040 (5.C. Ct. App. filed Fcb. 5, 2025).

STANDARD APFLICABLE TO ALLEGATION RAISED

In every eriminal case tied in South Caroling, the defendant has 2 constitutional righs to 2
fair trial. State v, Woods, 345 5.C. 583, 387, 550 5.E.2d 232, 284 (2001); ze¢ Stawe v, 1amis, 340
5.C. 59, 63, 530 5.E.2d 626, 627 {2000) (“The Sixth and Fourteenth Amendments of the United
Siaes Constitution puarantes a defendant a lair trial by a'|':|ai_1el of impartial and indifferent
jurors7). Pursuant to that right, the defendant is entitled 1o effective assislance of trial counsel.
MeMapn v, Richardson, 397 U5, 759, 771, n. 14 (1970); gee Strickland v, Washineton, 466 ULS:
6638, 685 {1984) {"An accused is entitled to be assisted by an atterney, whether retained or

-appoinied, who plays the role necessary to eosure that the iial is (ir™). Signilieantly though,
elfective assistance of trial counzel doas noy mean perfect or mistake-frae represemation. See
Weaver v hiaceachueens, 382 (1S, 286, 38002017 ([ A] defendant has a right 10 effective
representation, nal a right to en atorrey wha performs his duties "mistake-free.* ™ (citation
omited)) Turt v Titlew, 571 LS, 12, 24 (201 3) (*[1The Sixth Amendment does not puarantee
ihz right to perfect counsel; It proniisss vrly the right to El"‘fm:twe a*‘.smanc:,[ 1™ Yarkoroush v Y.
Lentry, 540 118, 1, 8 (2003) {“The Sixth Amendment gunr;mtees reasonable competence, not
perfect advocacy judged with the benefit of hindsight.”). - Tnstead, it simply means assisiance that
was abjectively reasonable under prevailing prﬂfesslmml norms.- Strickland, 466 118 at 687-
688, Meanwhile, itjal counsel’s assistance Is considered to be constitutionally ineffective only
when “eounsel’s conduct $0 undermined the peaper functioning of the adversarial process that
the trial cannot be rchied on as having produced a just result” Id. at 686; sce Harrington v, .
lichier, 562 LIS, &&, 110 Z011) (“Representation is consmutmnally ineffective only if it so
undermined the proper functioning of the adversarinl process that the defendant was denied 2 faic
triad.” (citation and intemal quotations omined))..

When faced with & elaim of ineiTective assistance of trial counsel, a reviewing court must
conduct a pwvo-pronged analysis. Franklin v, Catge, 346 S0 563,570, 552 S.E2d 718,722
{2001). Pursuant to that two-pronged analysis, an applicant raising an incffective assistance of
izl counsel ¢laim must estabiish: (13 counsel’s representation fell below an objective standard
‘of reasonableness; and (2) there is a reasonable probability the outcome of the proceeding would
have been different hut fior counsel’s deficient performance, Williams v, State, 363 5.0 341,
343, 611 5.E.2d 232, 233 (2005). Thus, the applicant has the heavy burden of establishing both
deficiency and prejudice in order to be entitled to relief. . Hughes v State, 346 5.C. 554, 558, 552
S.E.2d 315, 317 (2001); sce United States v. Balzana, 916 F.2d 1273, 1292 [Tth Cir. 1990}
{characterizing the requircd showing a defendant must make in order to succx:ssfull}r cstablish an
“ineffective assistance of counscl claim as 4 *high movntsin ¢ defendant most elimb™); Sione ¥
Stube, 419 5.C. 370, 380, 798 5.E.2d 561, 566 (2017} {lnbtruutmg “the law requires [o revicwing
court to] presume counscl 1endered adoquatc assistance and cxercised reasonable pmi'l::ssm-na]

._]udgmcnt“ and analy find io the contrary when the applicant has avercome that prosumption by
ceiablizhing both deliciency and projudice); sot also Weaver, 582 ULS. at 303 {explaining ¥ihe
rules governing incHeclive-assistance claims must be applicd with 5|::rupuluus carc” {citation and
internal quotations emitted)).

Regarding the deficiency prong of the analysis, the proper measure of performance is
whether counsel provided representation within the objectively reasonable range of compeiunce
requived in criminal cases. Butler v, State, 286 5.C. 441, 442, 334 S.C.2d 813,814 {19835); st
Richter, 562 UL.S. at 310 {instructing the proper analysis “calls for an ingquiry inte the objective
reagonableness ol counsel’s perﬁarmmu, ot counsel's subjective siate of mind™), When
‘analyzing counsel’s performance, the reviewing court will stmng1y presume counsel provided
adequate assistance, and the applicant is responsible for avercoming that presumption. Butler,
286 5.C. at 442, 334 8 E2d at 814; se¢ Cullen v_Tinhalster, 563 LS. 170,139 (2017)
{cxp]ammg a defendant must show defense counsel failed to act reasonably mnmdermg all the
circumslances in order o overcome the presim ptln:l-u of adcquatc representation). Furthcrmore,
the reviewing courl will serutinize counscl’s performancc in a highly deferential manncr, will
make every effort “to eliminats the distorling effects of hindsight,” and will “evaluate the,
conduct froim counsel®s perspective at the time” in light of the then-gxisting cireumstances,
Strickland, 466 U.S._ at 689, To estahlish counsel’s performance was deficient, the applicant
must demanstrate “counscl made crrors so seriois that counsel was not functioning as the
‘eounsel” pusranteed the defendant by the Sivth Amendment™ Td. at 687; gee Dunn v. Reeves,

594115, 731, 1382021} {“[E]ven if there is reason to think that cosnsel’s conduet was far fronm
exemplary, & court still may not prant relicf if the record decs not reveal that counsel ook an
aprroach that no competent lawyer would have chosen.” (¢llation, intemal quotstions, and




brackets in nngmal omittcd)}). Thus ~~emscl’s ps:rf'urmance will be considercd to be defiriont
anly when it ebfectively amaounied | mpetence under prevailing professional norm noit
when it simply “deviated from best pracrices or mosk common custom. ™ Richter, 62 Uarar
105; sea Seate v Wonllard, $13 NE.2d 964, 971 (Ohio Ot Anp, 20043 {“Def&nse counsel’s
-stratepy must have been cutside the realm of legitionate trial strategy 50 a8 “t0 make ordinany
counsel scoff” befors a conviction will be reversed on the basis of ineffective pssistance.”
{eilalions omiled}).

Beyond satis(ying the burden required by the deficiency probg, an applicant &lso bears
the burden of establishing meejudice in order o be entided to velief as “[a]n error by counsel,
evert il professionally unreasonable, does nat warrant setting aside the judgment of a criminal
proceeding if the error had no effect on the Judgment” Swrickland, 466 U3, at 691, For that
burden o be met, counszl’s deficient performance must have prejudiced the applicant 1o such an’
extent there i & reasonable probability the result of the proceeding would have been different but
for counsel’s unprofessional evors, Cherry v Seate, 300 5.C. 115, 117-118, 346 S E.2d 624, 625
{1989}, see Johnson v State, 325 5.C_ 182, 186, 480 8 E.2d 733, 735 {1997) {“To cstablish a
claim of ineffective assistance of trial eounsel, a PCR npp]tcaut has the burden nfpmvmg
counsel’s representation fell below an ohjective standard Df'r:asunah]cn csz and, but for counsol's
crrars, thore is a reasonable pmhablllt}r the resolt at trial would have been differcnt.”).

impl::rtanﬂ].f, S[the Bkelibhood of a dlﬁ'ercnt result must be substantial nu-t_]u-:t cnnmwah]c
Riehter, 362 (L5, at 1127 see Strickland 466105, at 694 {**A reasnnable probability is a

prabability sufficient to undermine cenfidence in the outoome.).

FINDINGS OF FACT AND CONCLUSIONS OF LAV

Through the lane al!cgatlun at issue on remand, Applicant contends tnﬁl counsc] was'
incifcotive for failing fo object to the trial judec's jury instructions on accomplice liability. Fur
all the reasens that fcrl]nw, this allegation s dfmcd

RELE VAN TFACTY-
Toward the eutsct ol Applicant's cnsumg trial on chargi.s of allemptesd mutder and
-passcssiaon of a weapon during 111:: commission of s violent erime, the tral judge prl:.u.nh.d some
preliminary remarks to the jury. (App'x p. 8; pp. 48-39).- Aa part of those remarks, the trial
‘Judge emphasized: {1) she had no epinivn oa the Gaets and the Taw did not permit ber to have
_such an opinian; (2) anything she said regarding the facts should be distocgarded, and (3) a (nial
 judge in South Carolina could not (2l] jurors what the facts are. (App'x pp. 51-52).

L As the trial proceeded forward, Deputy Baches; Lmutenant Bumectic, and the others
invalved in the response ko the |n|51dcnt recounted the tor nﬁ.rmg details of the hlgh spr:nd cllasc,
shogting, crash, and whwquent apprehe:mun uf'hpphcant and his passenger. (App’x pp. 63-75;-
pp. 77-100; pp. 103-129; pp. 132-13%; pp. 141- 147; pp. 149-1531). L]kcwlsn, testimony and
cvidenee was prescaled sbout (he ITILLHIP]{: fircd guns recavered from in and arcind the crashed
vchicle Applicant had been driving and aboit the punshat damage {0 the windshicld ncar the
driver’s seat of that vehicle that had resulted from someone inside it firing l:lut through the

~windshicld. .{."tpp % pp. 103-129).

Aller all that l:sumuny and evidence was pmscnu:d the trial judge conducted a change

‘wonference with the parties in her chambers, (App'x p. 166}, Following that, the parlies
presented their closing arguments to the jury. {App's pp, 168-179). Notably, a5 pan of the
State’s closing argument, the solicitor made the following remarks”

.Anetler principle is called the hand of ong is the hand of all., It's

sort of like if one commits an act and the other ane is participating,

cven though ho didn’t commit that particolar act, he's guilty #lse.

'll pive you a couple of cxanples. .

You drive a car - 1 drive the car 10 a conyenience store and the
fellow with me has a weapon and he's going in to rob the
convenience stare, . He says: Keep the car running-

I never go into the store; but I'm as guilty as he is for rohbing the
store with a weapon.

Angther example is | zo with my ftiend.. 13 says: I'm going into
the eonvenienee store, You stand outside and be my lookour:

I'r as puilty as he is, :'Th_at‘s called the hand of one is the hond of
all. Even thaugh { didn’t go inside, 1 didn't point the gun at the
clerk, T'm as guilty as be is.



Mow, mere presence, | secause you're ot the scene of 8 crime
doesn’t mean that you're guilly, butil you undersiand the plan, you
undersiand what's going on, ynu re parficipating, aiding, assisting
in surme form or fashion, you're net |'.]'LL“1'L-_|U5T a5 a resull of mere-
presence. You're parlmtpa'lmgm the event.:

{App'x pp. 160-170),

Faollowing the clusmg arguments, the tria) Judge mstructad theJur;.r on the apphc:ah[e law.
{App*x pp. 1832-207). -As part of those instructinns, the trial Judg& explained the State bore the
burden of proving Applicant’s guilt beyond a reasonable doubt and Applicant was pmsumud
innacent of the charged crimes unless and until the State met its hurden of proof. {Appx pp.
183-184) Additionally, the triat judge reiterated to the jurcrs they wore the sole judges of the
facts while she could not as the trial judge comment on the facts. (App® x p. 187). Furthcomore,
the trial judgg instructed the jury on the law concerning “the hand of one is the hand of all” and
ACCOm pllce liability while further cmphasmng ncither a defendant’s mene presence at the scenc!
ofa erime, 2 dc’fc:m:lant s mere knowledge a crime was going ta be commitled, nor 2 defendant's
acsaciation with a person who cominits a crime ‘would be alane suﬁ'mcnt to establish guilt ar

“make a dcf’cndant an a::cnmpltcc oF a1 aider or abettor of the person commilling the crime”
I:J'\pp X pp- 193- -196).- Beyond that, as part of her explanation of accomplice lability, the (rial
judge presented—withewt objection—the fﬂl[crwmg illustrative cxamplc to (he jury:

For :,}mrnplc, ladics and gc:ntlum::n, {wo poople can be n,spunatblr:

and can be goilty of burglary if oo -- only one person weot into

the house and one persoa was the Imlmu_t and driving the car or

the getaway car and the lookout but unly one person actuaily went

into the house at night.- Ladics and gentlemen, although only one

person went into the house, both people arc guilty beurglar}r in

the lirst degree becawse they acled togedher in coscert fo comamil &

burglary. .

(App's pp. 193-194; p, 207} {eonphasis added),

Thereafler, the jury began its deliberations. (App'x p. 209). A little over an hour later,
the jury asked to—amongst ther things—be instructed again on“the hand af ore is the hand of
all”” (App’x pp. 202-210). In response, the wial judge did so, and, a3 pant of her supplemental
instructions, she stated the following:

A persan who joins with another to cammit an untawful act is:
criminally responsible {or everything done by the other person
which I1appen5 a5 a probable or natural consequence of the acts
done in carrying out the common plan and purpose. For example,
‘two people can be guilty of burglary when only one afthe people
goes into the house and the ather person sits in the car as the
Imkuut and is the getaway driver.

If two or moro p::l:r]:;_!c arc logeiher, acting together, assisling cach
other in cominilling s affense, the act of one is the act of all, or
as it is sometimes said, the hand of ane is the hand of all.

In the cxample that [ gave you, nnl}r one persan went into the
hoiise and actually committed the going inta the house, the'
burglary; however, both arc rosponsible, both arc guilty if they are:
acting together, assisting cach other in committing the offcnse,

(App'x p. 211). Furthcn‘ncrre in additian to that, the trial judge again Enlp]'lﬂ_HZDd prior
knu:uqudgc and mcre presence would not alone be suff'cu:nt to establish guilt. {App™xpp. 211-
212}

Following that, the jury resumed its detiberations. (App'x p,E 13}' Just under two hours
later, the jury retumed with its verdict, convicted Applicant of ang count of attempted murder,
and m:qu:tted him ef the remaining ::hnrges {hpp ¥ pp, 215-216}),

Later oo during the posl—unnvil:tinn rt:lil_:t'i:'.-'il:lw:nliiir_'|.r hcan'ng, Applicant—as part of his
testimony—discussed his view on trial counsel’s failure 1o object to the trial judges use ol an
illustrative example as part of her jury instructions on accomplice liability. , Specifically, be
maintained the instruction was “very prejudicial” becavse he believed it would have led the
Jurars to think “if the driver [in the burglary example used by the trial judpe] is just as guilty as



the burglar then surely the driver in *hi= nehicle is just a guilty as the m!.lr'der atternpted "7 ppixn
pp. 337-338% I mddition oo that, A wit’s trial counsel was questioned about his fai- >
raise an ohiection 1o the trial judge’s usc'of an illustrative example as part of her juty nsrueiens
on pceomplice liability, and he confinmed he could not remember why he did not do so. {App'x
pp. 368-369; p. 376} However, trial counsel indicated be belicved the jury would have been
capable of drawing a distinetion between the (acts of Applicant’s case and the example uscd.
{App"x pp. 375-379).

ANALYSIS

O remand, App]lcﬁm contends tal counsel was constitutiomally inelective for fuiling to
‘ubject 1o the inal judge’s jury instructions on gecomplice liability, As support (or that allcgation,
Applicant appears ta now be maintaining irial counset should have objected to the trisl judge's
use of an illusteative example as part of those insttuctions beeause doing so purportedly
constituied an improper comment on the facis. _

While it is unquestionably true a wial judpe in South Caralina cannar properly miake 4
cominent an the faces when instructing the jury on the law, the usape of illustrative examples as
part of a jury charpe has for more than o cemtury been recognized s proper in out state and ool
vinlative of the constitutional prohibition e comments on the fagts, See 5.0, Const, art. W, § 21
[“.Tudges ‘shall not charge juries in respect ko matters of fact, but shall dectare the law,”); State v, State v
Younz, 238 5.C-115; 135, 119 5.5.2d 504, 514-513 {1561) (“[A] judge does not violale this
provigion of the Cunsmutmn [prohibiting a jury charge on the facts] by the use of hypothetical or
suppased facts for the purpose of [lnstratitg some principls of law.”), pyefpuled on ollier
grounds by State v, ‘Tnrrence, 305 $.C. 45, 406 5.E.2d 315 (1991); Norris v Clinkscales, 47 §.C.
480, _ 23 5.E 797, 806-80F (1896) {explaining an impermissible comment on the [acts ocours
whena triat judge oxpresses in his charge his gwn apinion opon the force and effect of the
testimany, or of any part of it, or intimates his views of the sufficiency or insufficiency of the
evidence in whale ar in part” and instructing “statements used in lustration of some prlnclp!e of
law™ dn rmt violate the constitutional peohibition on a trial judge commenting on the facis): see
also State v. Qujck 141 5.C. 442,_. 146 5.E. 97, 99 £1927) “Oltentimes juries can be made 10
undersmnd the law of the case easier (f they are given helpful illustrations.™). Indeed, that
principle has even been recognized as being so seutled citation o authority is no longer needed 1o
support it See State v Dungan, 86 5.C. 370, __, 68 5.E. 684, 686 (1910} [t has been decided”
ton often to require citation of cases that a hypothetical statement of the facts with a statement of
the lepal result following thereupaon, s rof g charge upen the facts.” (emphasis addedt},

Wlth that law in mind, the trial judge did not vialate the prohibition an comments an the
facts by using an illustrative example that—--llust as trial counsel appeared to recognize —was
highly distinct from the factual scenario invelved in Applicant’s case. Demenstrating that fact,

Applicent’s case primarily invelved an attn:mpt{:d murder charpe that stemmed from a factual
scenario in which the driver of a vchlclc—ﬁtpp]|cant—suddcnly fled when a law enforcement
officer sllempied o stop him lora simple traflfic violation. Then, during the dangerous high-
spetd chase that spontancously and uncxpectedly ensucd, Applicant’s passcnger began firing on
the pursuing law coforcement officers as App]u:ant continued to try to speed away.. Mcmxwhllc
the illustrative example employced by the trla!Judgc as part of her accomplice llal:ullr_', jury
instructions involved a factual scenario thar did sof invelve an:,rﬂung unexpecicd, spontaneaus,
or sudden. Instead, the trial Judgcs cxample involved a scenario in which two individuals joined
with ooe enether for the specific purpose of mmmllt]ng a planned criminal act and “acted
together in concert to commit & burglary.? And, in that exampls involving a_]mnll} planned
crime, one went inside the burglarized residence whife the olher aelively puruupau.d by wailing
outside to serve both 55 & lookout duting the erime and as the getaway driver once the other had
eturned to the vehicle, Thus, the easy-lo-onderstand Hlusirative example cmployed by the trial

. judge involved strikingly dilfurent cireumstances [rom the circumslances involved in Applicant’s
case, which ensured it could et have been misconstrucd by the jurors as an improper comment
on'the facts, Compare State v, Sleadmang, 257 §.C. 528, 541, 186 SE.2d 712, FLE{1972)
(“Neither is the charge subject to a valid criticism, as claimed, that it mnstututed & camiment oh
the facts. The trial _Judge prefaced a comment with the statement that it was by way of
ilustration. The comment related 1o the Em:nkmg and entry on an apartnent nsed for both
business and dwelling purposcs. Whilc it was d:.stgnatcd by the trial judge as an Jllustratmn, it
was nothing mote than a general statement of law and did not constitute a comment on the
faces. "), Haqelzon v, Regves, 219 5.C. 394, 402, 65 5.E.2d 478, 482 {1951) §“The Court mercly
used said h}fpoﬂlemnl statements it an eflort (0 elarity the app[:cah]u law withoul exprossing ot
intimating any opinion as to the weight of the evidence. This is permissible.”): and Siate v,
Aughtry, 49 5.C. 285, 2465 E:619, 622 {IR97) (instructing atrial judpe's use ol n
hypothetical to Lelp explain the law conceming alil te the jury was neither eronenus nar an

‘Impermissible comment on the faets); with State v, Hugliey, 339 8.C. 439, 452, 320 SE24 721,
728 {2000} {l:onc]udmg the trial judge did not crr by refusing to give Hughey’s reque&ted jury.
instraction conceming Mspecific examples uflcgal provocation” not because all jury instructions
tvelving illustralive examples are cutegorically improper but, instead, because the specific




cxamplos Hughey requested related *~ &2 “specilic facts of lhe casc™ and, 1h's, would
constituted an improper charge on tl 133, oygruled an other grounds by Roscmond | toe,
383 5.C; 320, 630 5.E.2d 5 {2005}, Ana, Lhat was particularly truc since the trial judpe
repearedly siressed (o the jurors throughout the trial she did not have an opinion on the facts, she
could not comment on the facts to them, and they as the mcmbers nfthejury were the sole
judges of the fucts. . Scc State v. Grovenstein, 335 S.C. 347, 353, 517 S.R.2d 216, 219 (14999)
[“[.]]umrs are pmsumcd to follow the laar s instructed 10 them. 1.
Relatedly, since the tnaljudge s use of the illustrative example was neither i improper nor
a prohibited commeat on the facts, dofensc counsct eould not have pcrfﬂmled in a deficicnt
manger by failing to raisc a meritless objccticn to an appropriate jury | mqtmctmn and his
decision nol to raisc such an nh-_jcc:n-:nn cortainly was not ane #a mmpnmnt aftorney u.nuld have
made undcr the circumstances invalved. Sce Statev Glenn, 88 §.C. 162, 70 8.E. 453, 453
(1911y {cxplaining a trial judec's usc of a hypothetical statemcent of faces during a jury charge ™
not & charge on the faets™); sag also Reeves, 141 8. Ct. at 2410 (“[Elven if there is reason to thmk
that counsel’s ennduct was fue lrum exemplary, a court sGll may not grant relicf if the reeord
does not reveal that counsel ok an approach that ke competent lawyer would have chosen.”
{emphasis added and citation, internal quatations; and brackets umith,d}], cf. Winklcr v. State
418 5.C. 643, 653, 795 5. 2:'.] 686, 652 (2016) (“One of the key circumstances a court wust
consider in its exsmination of counsel's decision not to make a particular objcction [s whether-
there was any {aw 1o suppon the objection.™); Mavo v, Siale, T EC. 422, 426, 556 B E2d 340,
382 (2001} tholding a post- -conviction relicf judge’s grant of relicf bascd on defense oounscl’s
,failuie 1o raise an objection ta be without Festual support where “thess was ne sustainable
_ﬂh_l ection™ defense counsel coutd have made}. Accordingly, since Applicant could not mect his
burden of establishing trial counsel’s Guilure 10 object to the (sl jedge's use of an illustrative
example constituied deficient pecfermance us required, Applicant’s incffective assistance of
counsel claim necessarily must—and does—Tail., Sce Cammpbell v, State, 441 8.C. 361, 367, 893
S.E.2d 492, 495 (Cr. App, 2023) (txplulmng a failure (o make the reguisite shma.mg of cither -
deficient perfcnn‘mce ot sulli¢iend prejudice is fatal to an ineffective assistance of counsel
«<laim); gee also 1Tillerhy v Stalg, 431 S.C. 323, 333, 847 5.E.2d 500, 505 (Ct. App. 2020)
{"Deficiency is judeed by whether wial cnunse] failed o prmfldc reasonably effective assistance
under prevailing profissional nurms.” feitation and internal quolations omitted)).
Furthermore, «ven il trial counscl's failurc to object could somchow be decmced deficicst
verformance, Applicant neverlheless was nol and could not have been projudiced by defense
counsel™s performance in that regard becanse there was no reasonable likelihood of a different
aitcome even iFan abjection had been raised since: {1) the trial _;udgc s illustrative cxample was
not sm]:-mper or obiéctionable; (2) the jury was otherwise properly instructed on the Taw
coneeming accomplice Habitily and “the hand of onc is the hand of all™; (3] the Lllustratnm
example employed a factual scenurio entircly distinet from the factual scenario involved in
Applicant’s case such that it could not have improperly influenced the ] jury in any manner; and
(4] the jucy heard 2 hl:ghl}'—sm‘ulﬁl‘ illustrative example from the solicitor as part of his closing
arpument remarks., Seg Williaps v State, 263 5.C. 341, 343, 611 S.E2d 232, 233 {2005 (an
applicant—in order t9 prove an ineffective assistance of counsel claim—maust establish: (1} trial
eounsef's representation fel] helow an objective standard of reasonableness; and (23 there iz a
rcasonable probability the ourcome of the proceeding would have been different but for trial
counscl’s deficient performance); sce also Strickland, 446 115 at 6593 694 (It i3 not enough for
‘the dnf'nnd:mt tn show that the errars had § some conceivable effect on the owcome of the
procecding. ¢+ + .. The defoidant must show that there is a reasonable }‘M‘Dbuhlll‘l’} that, b e
voumnsel s unpmfm.smnal CITOrS, the result of the proceeding would have been diffcrent.™); cf.
Slope, 419 5.C. at 383, 798 S.E.2d at 568 (“There are a variety of reasons counsel may soundly
choose not ko make sueh an objcetion, inchiding the reality that not all evidence offcred by the
State is harmul to the defendant. Under certain circumstances, therefore, counsct may cmploy 2
stratery of not ﬁth:cimg—Lan when counse] has a good argument fnr -::x-::lusmn—lf'munwl
reasonahly pcrcnwl:s the benefits of doing 50 are outwcizghed by some other consideration.™);
Under such ¢ircumstances, Applicant was not and is not entitled fo any reficf beeaust he cannet
possibly meet his burden of establishing the requisite prejudics necessary to ostablish his
ineffective assistance of counsel claim. See Strickland, 466 U.S. at 700 (“Failurc 1o make the
requircd showing of cither deficient perfnnnam:e ar sufficient prejudice deleats the
incffcctivencss claim.”).

Far these reasons, Applicant has failed to meet his rn:qulsnc burden Df{:xtﬂb]lshmg both
deficiency and prejudice in regard 1o drial counsel’s performanes concerning the idal judge’s usc
-of an illustrative example as patt of her jury instruetions on sccomplice liability, and, thus,
Applicant did not and canngt overcome the presutaption irial counsel provided adequate
representation during trial. - Accordingly, this allegation is denied.

'CONCLUSION AND ADVISEMENTS REGARDING APPEAL

For all the forsgoing reasons, this Court linds Applicant has fuiled to mcct._['l.i:é burden of

L]



proof us to the aflegation advanced ‘¢ *i3 post-cenviction relief action that was mlstak: ol
previously addressed in the ::rngma]' ‘of dismissal and has again not cstablished an’,
conslititional violalions ot deptivations wat would require this Coutt to grant his npp]lcatmn for
past-conviction relisf. Therefore, Applicant’s application for pest-conviction relief is onec again
denicd and dismissed with prejudice,

As before and pursuant 1o the guidatice provided by the Conrt of Appeals in its decision
reman dmg the mattcr for the issuance of a supplemental riling, Applicant naust file and serve a
new netice of appcal within thirty days From the teceipt of this supplérvéntal order by
_Applicant's cainse] to seture the appropriate appellate review if so desired, Rule 203; SCACR.
PPursuant to Austin v. State, 305 5.C. 433, 109 5.E. 2d 355 {1951), 2 applicant has 2 right to the
assistance of appellate counsel when secking review ol an order denying post-conviction relief..
Rule 71.}(g} of the South Carolina Rules of Civil Procedures provides post-conviction welief
counsel must scrve and file a notice ol appeal on an applicant’s behalf'in the event the applicant
wishes to scek appellate review of a post-conviction relief ruling. Applicant is directed to Rule
243 of the South Carolina Appellate Court Rules for guidance oo the appenpriate procedurcs for -
-an app:al in a post-conviction relicl matter. -

IT 15 THEREFORE ORDERED:

(1) Applicant's application for pusl-conviction telielis again denied and dismissed with
prejudice;’

and

(21 - Applicant shall remain in the custu&ﬁf of the State.

.AND IT IS 50 ORDERED this . 25 day of fed. s 2025,

ILLIAM L. SEars, I,
Circuit Court Judge'

M_,_Suuth Carnlina Fourteenth Judicial Cireuit
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ALAN WILSON
ATTORNEY (3ENTRAL

March 3, 2025

The Honorable Gary Hale

Cletk of Court, Colleton County

Post Office Box 620

Walterboro, South Carolina 294 88-0028

Re:  Maurio Daetrcl Rivers, #232669 v. State of South Carolina
201 6-CP-15-00647

Diear Mr. Hale:

Enclosed please find the original Supplemental Order of Dismissal signed by the
Honorable William H. Seals, Jr. in the above-captioned case for filing in vour office,

1 addition, please forward a proof of scrvice and a time stamped copy back to our office

for our ble.
T

~Farthing
Senior Assistant Deputy Attorncy General

MRF/cc

cc: Kathrine H, Hudgins, Esquire
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