From: ctallpa@sc.rr.com

To: Court Of Appeals Filings

Cc: Evans-Pryor, Khee"Asia; reese@boydlawsc.com; bdavis@davislawcarolina.com; Michael A. Timbes;
cathy@boydlawsc.com; jelgaway@davislawcarolina.com; kaitlyn@tktlawyers.com

Subject: Julie Irving v. Jeanne Poafpybitty- 2020-001291

Date: Monday, March 17, 2025 3:53:30 PM

Attachments: Correspondence to South Carolina Court of Appeals dated 3-17-2025.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Gentleperson —

Attached please find a copy of my correspondence to the South Carolina Court of
Appeals, dated March 17, 2025.

Best regards,
Clifford H. Tall

Clifford H. Tall, Esquire
4702 Oleander Drive
Myrtle Beach, SC 29577
Tel: (843) 497-9777
Fax: (843) 497-9779

IRS Circular 230 Notice: Intending that this office comply with Internal Revenue Service pronouncements, please be advised that any advice
contained in this communication (including any attachments) is not intended or written to be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code and other applicable tax law, or (ii) promoting, marketing or recommending to another
party any transaction, arrangement or other matter addressed herein.

CONFIDENTIALITY NOTICE: This transmission contains confidential and/or legally privileged information from Clifford H. Tall, P.A.
intended only for the use of the individual(s) named on the transmission. If you are not the intended recipient(s), you are hereby notified that
any disclosure, copying or distribution of this information or the taking of any action in reliance on the contents of this facsimile transmission
is strictly prohibited. If you have received this transmission in error, please notify us by telephone immediately, by collect call if necessary.
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CLirrorD H. TALL, P.A.

ATTORNEY AT Law
4702 OLEANDER DRIVE

MYRTLE BEACH, SOUTH CAROLINA 29577
(843) 497-9777

FAX
CLIFFORD H. TALL (843) 497-9779
LICENSED IN SoUTH CAROLINA E-MalL
AND FLORIDA ctallpa@sc.rr.com

March 17, 2025

The South Carolina Court of Appeals
1220 Senate Street Via UPS Overnight
Columbia, SC 29201

Re:  Julie Irving v. Jeanne Poafpybitty - 2020-001291
Gentleperson:

Enclosed please find, along with our firm’s check in the amount of $50.00, six (6) copies
of Respondent’s Petition for Rehearing and Memorandum in Support of Petition for Rehearing,
regarding the subject case.

Best regards,

CLIFFORD H, TALI;,M
CHT:ele Cliffor, Tall 77[
Enclosures

cc: Michael A. Timbes
Reese R. Boyd, III
Bret H. Davis





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin Culbertson, Circuit Court Judge

Appellate Case No. 2020-001291

Julie Irving, Plaintiff/Respondent,

V.
Jeanne Poafpybitty, Donald Matthew Rothgeb and Steven Taylor Rothgeb,

Defendants,
of whom Jeanne Poafpybitty, Personal Representative
of the Estate of Donald M. Rothgeb is
Defendant/Appellant.
PETITION FOR REHEARING

Clifford H. Tall, P.A.

Clifford H. Tall, Esq.

SC Bar No.: 5463

4702 Oleander Drive

Myrtle Beach, SC 29577

(843) 497-9777

ctallpa@sc.rr.com

Counsel for Respondent, Julie Burks (formerly

known as Julie Irving)





The Respondent, Julie Irving, petitions the South Carolina Court of Appeals for a
rehearing of the Court’s February 19, 2025 Order, which reversed the lower Court Order, and
ruled for remand.

The Respondent’s Petition for Rehearing is supported by the Memorandum filed herewith

and other rules.

Respectfully Submitted

s / Clifford H. Tall
Clifford H. Tall
SC Bar #5463
Clifford H. Tall, P.A.
4702 Oleander Drive
Myrtle Beach, SC 29577
(843) 497-9777
Attorney for Respondent-Plaintiff, Julie
Burks (formerly known as Julie Irving)

Dated: March 17, 2025





CERTIFICATE OF SERVICE

I, Clifford H. Tall, attorney for Respondent-Plaintiff, Julie Burks (formerly known as Julie
Irving), do hereby certify that I have served Appellant, and other Defendants in this case in this
action with a copy of Petition for Rehearing, by email, to the following addresses:

Reese R. Boyd, I1I, Esq.
reesefcboydlawsc.com

Bret H. Davis, Esq.
bdavis(@davislawcarolina.com

Michael A. Timbes, Esq.

michael@tktlawyers.com

Donald Matthew Rothgeb

mrhelluvaskinsfan@gmail.com

Steven Taylor Rothgeb
strothgeb77(@email.com

s / Clifford H. Tall
Clifford H. Tall

Dated: March 17, 2025





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin Culbertson, Circuit Court Judge

Appellate Case No. 2020-001291

Julie Irving, Plaintiff/Respondent,

V.
Jeanne Poafpybitty, Donald Matthew Rothgeb and Steven Taylor Rothgeb,

Defendants,

of whom Jeanne Poafpybitty, Personal Representative
of the Estate of Donald M. Rothgeb is .
Defendant/Appellant.

MEMORANDUM IN SUPPORT OF PETITION FOR REHEARING

Clifford H. Tall, P.A.

Clifford H. Tall, Esq.

SC Bar No.: 5463

4702 Oleander Drive

Myrtle Beach, SC 29577

(843) 497-9777

ctallpa@sc.rr.com

Counsel for Respondent, Julie Burks (formerly
known as Julie Irving)





Respondent, Julie Irving, has petitioned the South Carolina Court of Appeals for a
rehearing, regarding the Court’s February 19, 2025 Order, reversing the Circuit Court’s decision,
to affirm the Probate Court’s Order. Respondent respectfully submits that the following justifies
her Petition:

1. The Opinion does not recognize legal actions, brought by Ms. Irving, and,
therefore, holds only, that the entire case was equitable in nature. The Opinion fails to apply the
proper standard of review for legal actions. (Please see Jordan v. Holt, 362 S.C. 201, 608 S.E.2d
129) The Opinion focuses, only upon the Summons and Complaint initially brought by Ms.
Irving in April, 2016. The initial action, and the following hearing, in May 2016, were for the
purpose of getting reasonable action from a Personal Representative who, herself, had promised
action, but did not deliver. Following the Estate’s first accounting, offered to the Court and
interested persons, the Estate gave notice of a Right to Demand a Hearing. The items listed by
Ms. Irving, in her demand for hearing, are clearly triable before a jury, and are legal actions.
(Please see page 1745 of the Record.)

2. The Opinion does not recognize the Trial Court’s findings of bad faith breach
of fiduciary duties. Please review the Record at pages 34, 43, 50, 51, 63, 64 and 65, among
others.

3. The case of Estate of Kay, 423 S.C. 476, 816 S.E.2d 542 (2018) does not
provide a defense for Ms. Poafpybitty. Regarding the case of Kay, our Estate included four
beneficiaries. The common fund was held and managed by a party (also a beneficiary), found by
the Court to be responsible for intentional bad faith breach of fiduciary authority. The other three
beneficiaries, had no conflicts, and have not complained about the Estate being charged. Ms.
Poafpybitty, held responsible for damages by the trial court, should not be allowed to complain

about reasonable punishment.





4. The Opinion misses the mark regarding a great deal of the record:

-The Court of Appeals mistakenly accepts one of the Estate’s argument
about unfairness. Because Ms. Irving challenged the valuation of only one residence, out of
several, the Estate argues that Ms. Irving cannot prevail. The Trial Court properly saw no
trouble, here. Only one residence was rehabilitated, with tens of thousands from Estate resources,
and then proposed for distribution to a fiduciary, at discounted value. Most everyone can
understand, when they see that the beautiful, fully restored, residence was encumbered by
mortgage debt, larger than Ms. Poafpybitty’s demanded value.

-The beneficiaries were never presented, by the Estate, or anyone else, with
any agreement which matched terms contained in Mr. Scoville’s letter of October 2015.

-The beneficiaries were, nonetheless, peaceful about the proposed terms
contained in their attorney, Mr. Scoville’s letter of October 2015. Ms. Irving was fine with Ms.
Poafpybitty acquiring the residence she wished for. The only challenge was to a self dealing
proposal, for discounted values, demanded and defended, by a party who owed fiduciary duty.

-The Trial Court clearly addressed Dr. Rothgeb’s intentions, as a guide for
administration. (Please see pages 61 and 62 of the Record.)

-The Trial Court used the term bad faith in its findings, not only to describe
Ms. Poafpybitty’s actions, but also to describe her counsel’s efforts. Please observe, that,
regarding a party who refused a Court Order to mediate, the Estate also refused to address
contested values, through bad faith replies to discovery requests. (Please see page 44 of the
Record.)

-Mr. Scoville was engaged, following Ms. Poafpybitty’s shocking response
to polite beneficiary inquiries. (Please see page 1178 of the Record). What reasonable person

wouldn’t have desired legal advice, in response to Ms. Poafpybitty’s rant message.





-Was any party hard headed, insisting on continuing conflict? Please see
page 1801 of the Record. Just before the scheduled date of trial, the Estate challenged Ms. Irving
to a contest of experts. At trial, the Estate’s expert explained that the Estate had not asked him to
work on valuation, for the fully restored residence that Ms. Poafpybitty occupied.

Conclusion. Conflict, in this administration, was the product of what the trial court
described as unjustified hostility from Ms. Poafpybitty. (Please see page 28 of the Record.) Ms.
Poafpybitty used fiduciary power, and Estate resources, to intimidate beneficiaries, with a goal of
securing unwarranted financial gain, which the Testator never intended. According to the trial
court, Ms. Poafpybitty thought she could do better, financially, by remaining in control of the
Estate, and by not filing a marital share Petition, which would have disqualified her from
fiduciary service.

The Estate beginning, and maintaining, a baseless valuation contest, and exploding the
cost of administration, are all issues that are legal in nature, and the Trial Court findings should
not be disturbed regarding these. Evidence identified by the Trial Court justify its conclusions
about fiduciary breach, and remedies in response to the fiduciary’s performance.

Corrective actions, by Ms. Irving and the probate court, prevented success with Ms.
Poafpybitty’s wrongful plan. A delinquent proposal, just before trial, should not be remembered
for Ms. Poafpybitty giving up her residence (a result which Ms. Irving and all other beneficiaries
did not ever call for), but should be remembered for how Ms. Poafpybitty, after years of illogical
debate, finally agreeing that there is a valuation difference between a disrepaired residence, and a
fully rehabilitated residence. Imagine what could have resulted with this clear focus, had Ms.
Poafpybitty agreed to Ms. Irving’s prelitigation written proposal for fair, instead of biased,

mediation. (Please see page 1213 and 1214 of the Record.)





Dated: March 17, 2025

Respectfully Submitted

s / Clifford H. Tall

Clifford H. Tall

SC Bar #5463

Clifford H. Tall, P.A.

4702 Oleander Drive

Myrtle Beach, SC 29577

(843) 497-9777

Attorney for Respondent-Plaintiff, Julie
Burks (formerly known as Julie Irving)





CERTIFICATE OF SERVICE

I, Clifford H. Tall, attorney for Respondent-Plaintiff, Julie Burks (formerly known as Julie
Irving), do hereby certify that I have served Appellant, and other Defendants in this case in this

action with a copy of the Memorandum in Support of Petition for Rehearing, by email, to the
following addresses:

Reese R. Boyd, III, Esq.
reese(@boydlawsc.com

Bret H. Davis, Esq.
bdavis@davislawcarolina.com

Michael A. Timbes, Esq.
michael@tktlawyers.com

Donald Matthew Rothgeb
mrhelluvaskinsfan@gmail.com

Steven Taylor Rothgeb
strothgeb77@gmail.com

s / Clifford H. Tall
Clifford H. Tall

Dated: March 17, 2025






