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BUSINESS LEASE
DATE OF LEASE: April 22,2004

Early Access Period; Fifteen (15) days prior to completions of “Upfits” (Exterior and Interior by
Lessor) or July 1, 2004, whichever is later.

INITIAL TERM OF LEASE AND RENTAL COMMENCEMENT DATE: -4 YEAR(S),
BEGINNING: July 1, 2004

AND ENDING ON: June 30, 2008
MONTHLY RENT: See Exhibit “A”
LOCATION OF PREMISES: 4791 Trade Street

PURPOSE: Vegetable Processing and Distribution Plant

LESSEE: Easy Tray, LLC

CONTACT: Bob Barrineau (843)577-0710

LESSOR: VIRGIE C. SIMMONS FAMILY, LLC, 145 KING STREET, SUITE 100,
CHARLESTON, SOUTH CAROLINA 29401 In consideration of the mutual covenants and
agreements herein stated, Lessor hereby leases to Lessee and Lessee hereby leases from Lessor the
Premises designated above (the “Premises™), together with the appurtenances thereto, for the above
term (the “Term”). Notwithstanding any provision herein to the contrary, the Term of this Lease
shall not begin until the later of : (i) the date set forth above, or (ii) the date upon which the Lessor’s
construction of the Premises is complete, such that the Premises are ready for occupancy or
improvements by Lessee. See Exhibit “B”,

1. RENT: Lessee shall pay Lessor as rent for the Premises the monthly Rent as shown on
Exhibit “A” (“Rent”), at Lessor’s address stated above or such other address as Lessor may
designate in writing, All Rent payments are to be made on the first day of each and every
month during the Term in advance without demand, deduction or set off. If the Term shall
commence on a day other than the first day of a month, the monthly Rent shall be
prorated for the first month. In the event any rental payment is more than Five (5) days
late from the 1% of the month, a late charge of Ten and 00/100 ($10.00) Dollars shall be
added to each such late rental payment per day from the 5" day until full rent payment is
received by Lessor.
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2, SECURITY DEPOSIT: Lessce has deposited with Lessor the sum of N/A Dollars as security
for the full and faithful performance by the Lessee of all the covenants and provisions of this
Lease. Such sum less any sums due Lessor through any breach or default of Lessee including
but not limited to any sum Lessor may be required to expend as a result or any damage to the
Premises, shall be returned within ten (10) days to Lessee upon the expiration of this Lease
provided Lessee has fully and faithfully carried out all of its terms.

3. RENEWAL OPTIONS: Lessee is hereby granted the option of extending the term of this
Lease for a period of two (2), three (3) year options by giving One Hundred Twenty (120)
days written notice to Lessor prior to the expiration of the current term of this Lease. There
shall be a two (2%) percent annual increase with each option exercised.

4. USE OF PREMISES: Premises shall be used for vegetable processing and distribution plant,
Premises shall not be used for any illegal purposes; nor in any manner to create any nuisance
or trespass; nor in any manner to violate the insurance or increase the rate of insurance on
Premises.

5. PROPERTY OF LESSEE: All personal property placed or moved in the Premises by Lessee
shall be at the risk of the Lessee or the owner thereof, and the Lessor shall not be liable for
any damage to said personal property, or to Lessee, arising from the bursting or leaking of
water pipes, or for any act of negligence of any other person whomsoever., unless caused by
negligence of Lessor, its officers, employees, agents and representative,

6. LESSEE’'S COMPLIANCE: The Lessee shall comply with all governmental statutes,
ordinances, rules, orders and regulations applicable to the occupancy and use of the Premises,
Lessee shall also promptly comply with all reasonable recommendations or requirements of
Lessor’s insurance carrier relating to the prevention of fires, pursuant to applicable laws and
regulations, Lessee further agrees to conform to all applicable sign ordinances and not to
place any sign on the Premises without the written consent of Lessor. Such consent shall not
be unreasonably withheld or delayed.

7. DAMAGE OR DESTRUCTION BY CASUALTY: If the Premises are wholly or partially
destroyed by fire or other casualty, Rent shall abate in proportion to the loss of use thereof,
and the Lessor shall, at its own expense, promptly restore the Premises to substantially the
same condition as it existed before such damage or destruction, whereupon full Rental shall
resume; provided, however, if such damage is caused by the negligence or wrongful conduct
of the Lessee, its agents or invitees, said repairs shall be at the Lessee’s expense.
Notwithstanding the foregoing, the Lessor may by notice to Lessee within sixty (60) days
after the date of such damage or destruction, elect, at its option, not to restore or repair the
Premises, and Lessor or Lessee may thereafter, at their option, cancel this Lease. If the
Premises cannot be restored within ninety (90) days of the date of such damage or
destruction, either Lessor or Lessce shall have the option to cancel this Lease with written
notice thereof to the other party hereto within said ninety (90) day period.
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8. DEFAULT: Lessee covenants that if the Rent reserved by this Lease or any part thercof
shall be unpaid when due, or if the Premises shall become vacant or actually unoccupied
during the Term, except in the normal course of business, or if Lessee shall fail to perform
any of the conditions, covenants, provisions and agreements contained herein, or if a petition
in bankruptcy shall be filed by or against the Lessee, or if the Lessee shall be adjudged
bankrupt or insolvent by any court, or if a receiver or trustee in bankruptcy or a receiver of
the property of Lessee shall be appointed in any suit, action or proceeding, or if Lessee shall
make an assignment for the benefit of creditors, or if an execution shall be issued against
Lessee or if Lessee’s leaschold interest herein shall be levied upon, or if Lessee’s leasehold
interest shall by operation of law pass to any person other than Lessee, then in each and every
such case, Lessor may, at its option, without notice to Lessee or any assignee, transferee,
trustee, receiver, of other person or personality, except in the case of non-monetary defaylt by
Lessee, in which case Lessor shall give Lessee written notice identifying same and giving ten
(10) day period to cure, with force or otherwise retake and recover possession of the Premises
and terminate this Lease; or, in each and every such case, Lessor may, at its option without
notice to Lessee, or to any assignee, transferee, trustee, receiver or other person or persons,
enter the Premises and relet the same as it may see fit, without avoiding or terminating this
Lease, and for the purpose of such reletting Lessor may make such reasonable repairs,
alterations and additions in or fo the Premises as Lessor may deem necessary for the purpose
of such reletting, and if sufficient sum shall not be realized from such reletting after paying
the reasonable costs, expenses and charges of such reletting and of the repairs, alterations and
additions in and to the Premises to equal the Rent hereinbefore covenanted to be paid by
Lessee, then Lessee shall pay any deficiency arising thereby upon demand therefore and such
deficiency shall be considered, construed and taken to be a debt provable in bankruptcy or
receivership. In any case of default, monetary or non-monetary, Lessor shall give Lessee
written notice of such default and ten (10) days from receipt of notice to initiate a cure and
fifteen (15) days from such date to cause a cure,

9. ATTORNEY’S FEES AND COSTS: If Lessee defaults in the performance of any of the
covenants of this Lease and by reason thereof Lessor employs the services of an attorney to
enforce performance by the Lessee, to evict Lessee, to collect monies due by the Lessee or to
perform any service based upon said default, the Lessee shall pay a reasonable attorney’s fee
and all costs incurred by the Lessor pertaining thereto.

If Lessor defaults in the performance of any of the covenants of this Lease and by reason thereof
Lessee employs the services of an attorney to enforce performance by the Lessee, to enforce
the Lessee, to collect monies due by the Lessor or to petform any service based upon said
default, the Lessor shall pay a reasonable attorney’s fee and all costs incurred by the Lessee
pertaining thereto.

10. TAXES: The Premises is recognized as part of a building containing a number of Tenants,
therefore, in addition to the monthly rent, Lessce agtees to pay to Lessor an additional
monthly charge, hereinafter referred to as “Conmunon Area Charge” or otherwise known as
CAM, its prorata share, based on the percent (60%) of leased premises of the Real Estate

% Taxes Sucly charge shall commence on the Rental Commencement Date and shall
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continue through the term of this lease and any renewal options exercised. The base year
shall be 2003,

11. UTILITIES: The Premises is recognized as part of a building containing a number of
Tenants, therefore, in addition to the monthly rent, Lessee agrees to pay to Lessor an
additional monthly charge, hereinafter referred to as “Common Area Charge” or otherwise
known as CAM, its prorata share, based on the percent (60%) of leased premises of the total
water and sewage bill. Such charge shall commence on the Rental Commencement Date and
shall continue through the term of this lease and any renewal options exetcised. The base
year shall be 2003, ***See Special Stipulations #41

12. INSURANCE ON PREMISES: Lessee agrees that it will at all times during the term of this
Lease, at its own expense, maintain and keep in force General Public Liability Insurance
against claims for personal injury, death or property damage occurring in ot about the
Premises. Such insurance to afford protection to the limit of not less than $500,000 in
respect to any one accident and to the limit of not less than $25,000 in respect to property
damage. Lessee agrees to provide Lessor with Certificates of Insurance for policies which
Lessee is required to carry under this Lease Agreement and shall likewise furnish Lessor with
a copy of all endorsements and renewal certificates for said policies. Lessee agrees to provide
Lessor with Certificate of Liability Insurance including Lessor as additional insured. Lessee
shall self-insure all plate glass in the leased premises.

13, ENTRY BY LESSOR: Lessor, or any of its agents, shall have the right to enter the Premises
during all reasonable hours, upon reasonable notice, to examine the same, to make such
repairs, additions or alterations as may be deemed necessary for the safety, comfort, or
preservation thereof, or of said building, or to exhibit the Premises and to put or keep upon
the doors or windows thereof a notice “For Rent” at any time within thirty (30) days before
the expiration of this Lease. The right of entry shall likewise exist for the purpose of
removing placecards, signs, fixtures, alterations or additions, which do not conform to this
Lease, or to the rules and regulations of the building.

14. IMPROVEMENTS. Lessce at its own cost and expense shall fully equip the Demised
Premises with furniture, operating equipment, and any other equipment necessary for the
proper operation of Lessee’s business. Modifications to the floors and special electrical and
lighting requirements contemplated by the Lessee and acknowledged by Lessor that are
necessary to operate the Lessee’s business will be made at the Lessee’s expense except for
the “step-down” transformer required for other tenants, Lessor request that floor
modifications must be remedied at the termination of this Lease; normal wear and tear
excepted. Special lighting and electrical equipments and related cooler panels and fixtures
will be the property of the Lessee at termination of this Lease. Lessee shall not do any
alterations or construction work or install any equipment without first obtaining Lessot’s
written approval and consent, which consent shall not be unreasonably withheld ot delayed,
Lessee shall present to Lessor plans and specifications for such work at the time approval is
sought. :
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Lessor reserves the right before approving such work to require Lessee to furnish

Lessor with evidence satisfactory to Lessor of financial arrangements made by Lessee to
promptly pay for any work Lessee causes to be done in or on the Demised Premises. Any
alterations or changes in the Demised Premises and all additions, fixtures or improvements,
except only movable furniture and fixtures which shall be readily removable without injury to
the Premises, shall be and remain a part of the Premises at the expiration of this Lease, unless
otherwise noted within this document.

14, LIENS: Should any mechanic’s or other liens be filed against the Premises or any part
thereof for any reason whatsoever by reason of Lessee’s acts or omissions or because of a
claim against Lessee, Lessee shall cause the same to be canceled and discharged of record by
bond or otherwise within ten (10) days after notice by Lessor.

15. MAINTENANCE: Lessee hereby accepts the Premises as per Schedule B and agrees to
maintain the same in the same condition, order and repair as they are at the commencement
of the Term, excepting only reasonable wear and tear arising from the use thereof under this
Lease, and to make good to Lessor immediately upon demand, any damage to water
apparatus, or electric lights or any fixtures, appliances or appurtenances of the Premises, or of
any person or persons in the employ or under the control of the Lessce. Lessee agrees to keep
the Demised Property trash-free and to pay the cost of trash and debris as related to Lessee’s
operation. Lessee agrees to use a trash removal service and Lessee shall be billed directly for
such service.

The Lessor shall, at its own expense, after notice from the Lessee of the need thereof, make any
major repairs or replacement to the heating and air conditioning system, except that Lessor
shall not be required to make, and Lessee shall make, any such repairs made necessary by the
act or neglect of Lessee, its agents, employees or visitors.

Lessee, at its own expense, shall provide for the day to day maintenance (including a
maintenance agreement) and repair of the heating and air conditioning system, including
regular filter replacement, Said responsibilities for maintenance and repair shall be limited to
a maximum of Five Hundred ($500.00) Dollars per year.

Lessee shall have the right to have the existing mechanical systems inspected and Lessor shall
make all repairs and replace deficiencies found in such report prior to occupancy.
Additionally, Lessor shall warrant the working condition of all Mechanical equipment for the
first thirty (30) days of the lease.

In the event that the Premises should become in need of maintenance or repairs required to be
made by Lessor hereunder, Lessee shall give immediate written notice thereof to Lessor; and
Lessor shall be responsible to make such repairs with fifteen (15) days of the notice. If any
repairs required to be made by Lessor hereunder are not made within fifieen (15) days after
written notice delivered to Lessor by Lessee, Lessee may, at its option make such repairs and
Lessee shall be entitled to repayment either in the form of cash or reduced rental payments
atly such cost.
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16, EMINENT DOMAIN: If during the Term of this Lease or renewal thereof, the whole of the
Premises, or such portion thereof as will make the Premises unusable for the purpose leased,
shall be condemned for public use, then, in either event, the Term shall cease and come to an
end as of the date of the vesting of title in such public authority, or when possession is given
to such public authority, whichever last occurs. Upon such occutrence the Rent shall be
apportioned as of such date and any prepaid Rent shall be returned to the Lessee. Lessor
shall be entitled to the entire award for such taking. Lessee shall not have a claim against
Lessor for any portion of said ward, for the value of improvements to the Premises, the
unexpired term of this Lease or otherwise. If possession of a portion of the Premises is taken
or condemned by public authority for public use so as not to make the remaining portion of
the Premises unusable for the purposes leased, this Lease will not be terminated but shall
continue. In such case, the Rent shall be equitably and fairly reduced or abated for the
remainder of the Term of this Lease.

17. SUBROGATION: The parties release each other and their respective authorized
reptesentatives, from any claims for damage to any person or to the Premises and the building
and other improvements in which the Premises are located, and to the fixtures, personal
property, tenant’s improvements, and alterations of either Lessor or Lessee in or on the
Premises and the building and other improvements in which the Premises are located that are
caused by or result from the risks insured against under any insurance policies carried by the
parties and in force at the time of any such damage.

18. SUBORDINATION: Lessee agrees that its rights hereunder are subordinate to the lien of
any mortgage, deed of trust, ground lease or any other method of financing or refinancing
now or hereafter placed against the Premises and to any and all advances made or to be made
thereunder and to the interest thereon and to all renewals, replacements, consolidations, and
extensions thereof, This paragraph shall be self-operative and no further instrument of
subordination shall be required; however, if requested by Lessor, Lessee shall promptly
execute and deliver to Lessor any such certificate or certificates as Lessor may reasonably
request evidencing subordination of this Lease to the same or the assignment of this Lease as
additional security for any such mortgages, deeds of trust or leases.

19.ATTORNMENT: Lessee agrees to attorn to any purchaser of the Premises; provided such
party shall deliver to the Lessee a non-disturbance agreement which provides that such party
recognizes the Lessee’s rights under this Lease.

20. PARTIES BOUND: This Lease shall be binding upon the Lessor and the Lessee and their
respective heirs, successors, assigns and personal representatives and shall inure to the
benefit of the same.

21._TIME IS OF THE ESSENCE: It is understood and agreed between the parties hereto that

time is of the essence of this Lease.
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22, NOTICE: It is understood and agreed between the parties hereto that written notice mailed
certified or registered mail, return receipt requested, postage prepaid or delivered to the
Lessor listed on page one (1) of this Lease and to the Lessee at 4791 Trade Street, Suite(s) F-
S, N. Charleston, South Carolina 29418 shall constitute sufficient notice to comply with the
terms of this Lease. All notices prior to occupancy shall go to 16 Jamestown Road,
Charleston, SC 29407,

23. REMEDIES: The rights of Lessor under this Lease shall be cumulative, and failure on the
part of Lessor to exercise promptly any rights given hereunder shall not operate to forfeit any
of the said rights.

24, CHARGES: Any reasonable charges against Lessee by Lessor for services or for work done
on the Premises by order of Lessee shall be considered as Rent due, unless they are the
responsibility of the Lessor as provided within this Lease.

25. SIGNS & ADVERTISING: Any signs or advertising to be used in connection with the
Premises shall be first submitted to Lessor for approval before installation of same, which
approval shall not be unreasonably withheld or delayed, and all signs, advertising or markings
on the Premises shall be permitted only in the area designated by Lessor,

26.CAPTIONS & TITLES: The captions and titles appearing in this Lease are for reference only
and shall not be considered a part of this Lease or in any way modify, amend or affect the
provisions hereof,

27. ASSIGNMENT: SUBLETTING: Lessee shall not assign this Lease, nor sublet the Premises
or any part thereof, nor use the same or any part thereof, nor permit the same or any part
thereof, to be used for any other purpose other than as above stipulated, nor make any
alterations therein, or additions thereto, without the written consent of the Lessor, which
approval shall not be unreasonably withheld or delayed, Any aftempted assignment or
subletting of the Premises or any part thereof without the Lessor’s consent shall be void and
shall at the option of the Lessor terminate this Lease. Consent by Lessor to any one (1)
assignment or subletting shall not release the Lessee from its primary liability under this
Lease, and Lessor’s consent to one (1) assignment, subletting or occupation or use of the
Premises by other parties shall not be deemed a consent to other subleases, assignments or
occupations or use by other parties. Should Lessor consent to the subletting of the Premises
in whole or in part, Lessee does hereby absolutely guarantee the payment of, and covenants to
pay the Rent and other sums hereunder until the expiration of the Term hereof and no failure
of Lessor to promptly collect from any such assignees or sublessees hereunder until the
expiration of the Term, nor any extension of time for the payment of such Rent or other sum
due, shall release Lessee from his guarantee of payment of such Rent. Any lawful levy, sale
on execution or other legal possession, or any assignment or sale in bankruptcy or insolvency,
shall be deemed as assignment within the meaning of this Lease,

28. HOLDING OVER: Any holding over after expiration of the Term without the execution of a
new lease sl(all be construed to create a tenancy from month to month and such tenancy shall
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be subject to the terms and conditions set forth in this Lease insofar as same are applicable to
a month to month tenancy. The Monthly Rent during said tenancy shall be the amount of
Rent for the last month of the Lease Term plus Fifteen (15%) Percent.

29. ESTOPPEL CERTIFICATE: Within ten (10) days after a request by Lessor or any lender or

party having an interest in the Premises, Lessee shall deliver a written estoppel certificate, in
form supplied by and acceptable to Lessor or such lender, certifying any facts that are then
true with respect to this Lease, including without limitation that this Lease is in full force and
effect, that no default exists on the part of Lessor, or Lessee, that Lessee is in possession, that
the improvements are complete, that Lessee is occupying the Premises, that Lessee has
commenced the payment of Rent, and that there are no defenses or offsets claimed by Lessee
with respect to payment of rentals under this Lease, it being intended that any such certificate
delivered pursuant hereto may be relied upon by any prospective purchaser of the Property
and improvements thereon or any part thereof or the interest of Lessor or any part thereof, or
by any lender or prospective lender having or intending to obtain a security interest in the
Premises or by any Lessor or prospective Lessor under any ground or underlying lease
affecting the Premises.

30. RECORDING: This Lease shall not be recorded, but a short form memorandum of lease

31

referring to this Lease may be recorded by either party hereto. The cost of recording such
short form memorandum shall be borne by the party desiring to record such memorandum.

AUTHORITY: If Lessee signs this Lease Agreement as a corporation or partnership each
person executing this Lease on behalf of the Lessee does hereby covenant and warrant that
the Lessee is a duly authorized corporation or partnership (as the case may be) qualified to do
business in the State of South Carolina, that the corporation or partnership has full right and
authority to enter into this Lease Agreement, and that each person signing on behalf of the
corporation or partnership (as the case may be) is authorized to do so.

32.GOVERNING LAW: This Lease shall be construed and enforced in accordance with the laws

of the State of South Carolina.

33. SEVERABILITY: The terms of this Lease shall be deemed severable. If any provision

herein shall be adjudged to be invalid or unenforceable by a court of competent jurisdiction
or by applicable law, the remaining provisions shall remain in full force and effect.

34 JURISDICTION AND VENUE: Lessor and Lessee agree that the courts of the State of South

35

Carolina shall have jurisdiction over the parties with regard to any matter arising out of this
Lease and that venue shall be proper in the county where the Premises is located.

. COMMISSION: A three (3%) percent commission, on the base rent, shall be paid by Lessor
to CB Richard Ellis/Carmody, LLC upon receipt of fully executed lease and upon receiving
first months rent.
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36. ENVIRONMENTAL COMPLIANCE:

(a) Tenant will not use, generate, manufacture, produce, store, release, discharge, or dispose
of on, under or about the Premises ot transport to or from the Premises any Hazardous
Substance (as defined below) or allow any other person or entity to do so, except in the
ordinary course of business and lawfully within regulatory guidelines for such
substances..

(b) Tenant shall keep and maintain the Premises in compliance with and shall not cause or
permit the Premises to be in violation of any Environmental Law (as defined below).

(¢) Tenant shall give prompt written notice to Landlord of:

(i) any proceeding or inquiry by any governmental authority (including without
limitation the South Carolina Department of Health and Environmental Control) with
respect to the presence of any Hazardous substance on the Premises or the migration
thereof from other property;

(i) all claims made or threatened by any third party against Tenant or the Premises
relating to any loss or injury resulting from any Hazardous substance; and

(iii) Tenant’s discovery of any occurrence or condition on any real property adjoining or
in the vicinity of the Premises that could cause the Premises or any part thereof to be
subject to any restrictions on the ownership, occupancy, transferability or use of the
Premises under any Environmental Law.

(d) Tenant shall protect, indemnify and hold harmless Landlord, its directors, officers,
agents, employees, successors and assigns from and against any and all loss damage,
cost, expense or liability (including reasonable attorney’s fees and costs) directly or
indirectly arising out of or attributable to the use, generation, disposal, or presence of a
Hazardous Substance by Tenant and occurring during the term of this Lease or occurring
during any period in which Tenant was in possession of the Premises, on, under, or
about the Premisés or the Building including without limitation (i) all foreseeable
consequential damages; and (if) the costs of any required or necessary repair, cleanup or
detoxification of the Premises or the Building and the preparation and implementation
of any closure, remedial or other required plans. This indemnity shall survive the
termination of this Lease.

The term “Hazardous Substance” shall include without limitation:

a, Those substance including within the definitions of “hazardous substance”,
“hazardous materials”, “toxic substances”, or “solid waste” in the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (“CERCLA”),
the Resource Conservation and Recovery Act of 1976 (“RCRA”), and the
Hazardous Materials Transportation Act, 49, U.S.C. Sections 1801 et seq., and in the
regulations promulgated pursuant to said laws;

b. Those substances listed in the United State Department of Transportation Table (49
CFR 172,101 and amendments thereto) or by the Environmental Protection Agency
(or any successor agency) as hazardous substance (40 CFR Part 3402 and

e Hls L e 9
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37.

38.

39.

40.

41.

c. Any material, waste or substance which is (A) petroleum, (B) asbestos, (C)
polychlorinated biphenyls, (D) designated as a “hazardous substance” pursuant to
Section 311 of the Clean Water Act, 33 U.S.C. 1251 et seq., (33 U.S.C. 132}) or
listed pursuant to Section 307 of the Clean Water Act (33 U.S.C. 1317); (E)
flammable explosives; (F) radioactive materials; or (G) lead, and

d. Such other substances, materials and wastes which are or become regulated under
applicable local, state or federal law, or the United State government, or which are
clagsified as hazardous or toxic under federal, state or local laws or regulations,

The term “Environmental Laws” shall mean any federal, state, or local law, statute,
ordinance, or regulation pertaining to health, industrial hygiene, or the
environmental conditions on, under or about the Premises, including without
limitation CERCLA and RCRA.

ENTIRE AGREEMENT: This Lease and the exhibit(s) attached hereto contain the entire
agreement between the parties regarding the terms and conditions of the Lease of the Premises
and there are no other oral or written conditions, terms, warranties, understandings or other
agreements pertaining thereto which have not been incorporated herein. This Lease may only be
modified by written instrument duly executed by both parties or their respective successors in
interest.

PARKING: Lessee, Lessee’s employees and Lessee’s customers shall have use of the parking
spaces directly in front of Lessees Units.

SUITE KEYS: The Premises is on a master key system. Tenant will be issued two (2) front
entry suite keys upon Lessor receiving a fully executed copy of this Lease Agreement. Any re-
keying must be arranged in advance and in writing to Lessor and at Lessees sole expense.

TENANT UPFIT: See Exhibit “B” Upfits

SPECIAL STIPULATIONS: Because of Lessee’s excessive water use, a sub-water meter will be
installed, Lessee will tap into the existing water line and meter that runs the sprinkler system.
This meter currently does not have any monthly charges. Lessee will pay to the Lessor any water
and sewer charges that now will occur on said meter. Lessor will bill Lessee quarterly and will
furnish copies of statements. Lessor will credit Lessee for 60% of the regular house water meter
and sewer charges that ate to be paid in monthly common area charges.

e 4/1?/04 W@%fj o
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IN WITNESS WHEREOF, the parties hereto have hereunto executed this instrument for the
purpose herein expressed, the day and year above written

WITNESSES:
AS TO LESSOR DATE
AS TO LESSOR DATE

AS/TO LESSEE /" DATE

v S

'/As T0 LESSE7 DATE

LESSOR:

VIRGIE C/SIM FAMILY, LLC

by

. ol )
immons, Pre nf

-

B ! 14
David A,

BY:/
r

/7/
LESSEE:
EASY TRAY, LLC

David B. Ward, President & CEQ

BY: %ﬁ/ M 004

Lloyd@/liea/son, Treasurer

N s

e Alza by
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EXHIBIT “A”
RENT SCHEDULE

15T YEAR:

RENTAL PAYMENT: The Lessee shall pay to Lessor for the first lease year, Ninety Two
Thousand Four Hundred Seventy five and 24/100 ($92,475.24) Dollars to be paid in ten (10)
monthly payments of Seven Thousand Seven Hundred Six and 27/100 ($7,706.27) Dollars
beginning September 1, 2004 and ending on June 30, 2005.

COMMON AREA CHARGE: The Lessee shall pay to Lessor for the first lease year, Twenty
Three Thousand Nine Hundred Sixteen and 00/100 ($23,916.00) Dollars to be paid in ten (10)
monthly payments of One Thousand Nine Hundred and Ninety Three and 00/100 ($1,993.00)
Dollars beginning September 1, 2004 and ending on June 30, 2005.

TOTAL MONTHLY PAYMENT: The Lessee shall pay to Lessor a monthly total payment of
Nine Thousand Six Hundred Ninety Nine and 27/100 (§9,699.27) Dollars beginning September
1, 2004 and ending on June 30, 2005.

2"P YEAR:

RENTAL PAYMENT: The Lessee shall pay to Lessor for the second lease year, Ninety Four
Thousand Three Hundred Twenty Four and 80/100 ($94,324.80) Dollars to be paid in twelve
(12) monthly payments of Seven Thousand Eight Hundred Sixty and 40/100 ($7,860.40) Dollars
beginning July 1, 2005 and ending on June 30, 2006.

COMMON AREA CHARGE: The Lessee shall pay to Lessor for the second lease year, Twenty
Three Thousand Nine Hundred Sixteen and 00/100 ($23,916.00) Dollars to be paid in twelve
(12) monthly payments of One Thousand Nine Hundred and Ninety Three and 00/100
($1,993.00) Dollars beginning July 1, 2005 and ending on June 30, 2006. .

TOTAL MONTHLY PAYMENT: The Lessee shall pay to Lessor a monthly total payment of
Nine Thousand Eight Hundred and Fifty Three and 40/100 ($9,853.40) Dollars beginning July 1,
2005 and ending on June 30, 2000.

@%g ///Z‘?%‘ﬁ 6@ Wi’w 2
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CONTINUED

EXHIBIT “A”

RENT SCHEDULE

LESSOR ~ VIRGIE C. SIMMONS FAMILY, LLC
LESSEE -~ EASY TRAY, LLC

3RD YEAR:

RENTAL PAYMENT: The Lessee shall pay to Lessor for the third lease year, Ninety Six
Thousand Two Hundred Eleven and 32/100 ($96,211.32) Dollars to be paid in twelve (12)
monthly installments of Eight Thousand Seventeen and 61/100 ($8,017.61) Dollars beginning
July 1, 2006 and ending on June 30, 2007,

COMMON AREA CHARGE: The Lessee shall pay to Lessor for the third lease year, Twenty
Three Thousand Nine Hundred Sixteen and 00/100 ($23,916.00) Dollars to be paid in twelve
(12) monthly installments of One Thousand Ninety Three and 00/100 ($1,916.00) Dollars
beginning July 1, 2006 and ending on June 30, 2007,

TOTAL MONTHLY PAYMENT: The Lessee shall pay to Lessor a monthly total payment of
Ten Thousand Ten and 61/100 ($10,010.61) Dollars beginning July 1, 2006 and ending on June
30, 2007.

4™ YEAR:

RENTAL PAYMENT; The Lessee shall pay to Lessor for the fourth lease year, Ninety Eight
Thousand One Hundred Thirty Five and 64/100 (§98,135.64) Dollars to be paid in twelve (12)
monthly installments of Eight Thousand One Hundred Seventy Seven and 97/100 ($8,177.97)
Dollars beginning July 1, 2007 and ending on June 30, 2008.

COMMON AREA CHARGE: The Lessee shall pay to Lessor for the third lease year, Twenty
Three Thousand Nine Hundred Sixteen and 00/100 ($23,916.00) Dollars to be paid in twelve
(12) monthly installments of One Thousand Ninety Three and 00/100 ($1,916.00) Dollars
beginning July 1, 2007 and ending on June 30, 2008.

TOTAL MONTHLY PAYMENT: The Lessee shall pay to Lessor a monthly total payment of
Ten Thousand One Hundred Seventy and 97/100 ($10,170.97) Dollars beginning July 1, 2007
and ending on June 30, 2008.

W ke 4 ™% n
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EXHIBIT “B”
UPFITS

Lessor agrees to the following upfits with no additional cost to the Lessee:

Construct office area improvements and restrooms consistent with the layout as shown on
Exhibit “C” Floor Plan. All finishes to match existing build-out.

Construct office area improvements and restrooms consistent with the layouts as shown
on Exhibit “C” Floor Plan. All finishes to match existing build-out.

All plumbing, HVAC, electric and all doors shall be in good working order.

Remove two warehouse bathrooms and broom sweep warehouse.

Re-paint existing office area and clean sweep floor.

Lessor will install sub-water meter and will charge Lessee for overages on water and
sewer monthly., The average water and sewer bill for the last twelve (12) months will be
the base bill and calculated on a square foot basis.

Lessor agrees to reconstruct the existing dock wells and add one (1) additional well space
to total five (5) dock wells with a height of 48" and extending out 68" from the building,
Lessor agrees to pave rock area out in front of dock well over to drainage ditch.

Replace and repair all non-working lights in office space only.

Remove the existing demising wall.

W5 ghabe A .
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SIMMDNS REALT

EXBIBIT “C”
FLOOR PLANS

1. Existing officc area shown with new walls darkened for ¢larity, '
9. Al dimensions are interior unless otherwise noted and are approximate.
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STATE OF SQUTH CARE)EINA ) -
| ‘ ) ASS!GNMENT

GCOUNTY OF CHARLESTON

, THIS AGREEMENT made this day of _ /{/ ’4 5/ , 2007 by
and batween Limehouse Produce, ing. ( mafter "Ass1gnor"), 7ﬁd L:metrade, LLC
{hereinafter "Assignee").

WHEREAS, Easy Tray, LLC entered fnfo a Business Lease datéd April 22, 2004
with the Virgie C. Simmons Famlly, LL.C (hereinafter "Lessor"), a copy of which is
attached hereto and made & part hereof, for the property known as 4791 Trade Btreet,
North Charleston, South Caralina (hereinafter ‘Premlises”); and

WHEREAS, by Assigniment dated March 3, 2007 Easy Tray, LLC assigned all of
its right, title and interest in said Business Lease to Limehouse Produce, inc. and by
Consent to Assignment dated Maroh 1, 2007 Lessor acknowledged its consent to this

asslgnmen‘t and , : ;

WHEREAS Assignor desires to assign and the Assignee des:res to assume all
of the rights, duties and liabilities of said Lease;

NOW, THEREFORE, in consideration of the mlrtual covenants contained herein
and other good and valuable consideration, the recelpt and sufficiency of which are
hereby acknawledged, the partias hereto hereby agree as follows:

. 1. Assignor hereby assigns and transfers fo Assignee aN of lts right, title and
interest in and to the Business Lease, mcludmg Assignot's right, title and interest to any
securily deposit or other monies on depdsit with the. Lessor

2. Said assignment shall be effective the date hereof and shall contmue for -
the halance of the Lease term as provides),

3. Assignee hereby assumes all §ie obligations of Assighor arising or
acoruing on or afier the date hereof underthe Business Lease, and shall make all
payments and keep ane perform all conditions and covenants of the Business Lease in
the same manner as if Assignee were the original lesses théreunder. © -

4, Assignor hereby releases Lessor from any and all liability for the return of
the security deposit to Assignor.

5. Assignor hereby indemnifies and holds Assignee harmless from and
against any and all liabilities and obligations'of the lessee under the lease and. all
‘obligations of Assignor under ary other agreements reflecting or rélating to the
Premises, which fiabllities and obligations arose before the closing date.

od
1
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‘ 8. Assngnee hereby mdemmf ies and holds Assignor harmless from and
against any and all iabilities and obligations of the lessee under the lease and all

obligations of Assignor under any other agreemanis reflecting or relating 6 the

Fremises, which liabilities and obligations arise on or after the closing date.

7. Assignor hereby représehts and warrants to Assignee as folows:

_(8)  Neither Lessor norAss:gnor i In default under the Business Lease
nor under any other agreement relafing to the Prerises, and that no event has accurred
which, with the passage of time or the giving of notice, or poth, wolrld constitute a
default by Lessor or Assngnor under the Lease orany other agr@emen’c relating to the
Premises.

(b). To the best of Assrgnors knowledge, since the date Assignor
became the lessee under the Businéss Lease, the improvements on the Premises have
been used and operatad in compliance with all applicablé laws, including applicable
zoning, building, fire, health, safety and environmental codes and other federal, state,

uovunt),r*é(nd-mumr:epzarl "reuirenients, and with all cavenants, easements and restrictions

affecting the Premises, and fo the best of Assignor's knowledge, all obligations of
Assignor or the Premises with regard to such laws, ordinances, governmentat
reqmrements covenants, easements and restrictions have been and are being
performed i a proper and timely manner. Neither Assignor nor any agent or affiliate of
Assignor has received any notice of zoning, building, fire, health, safety, environmental
or other violations of law which have not been heretofore entirely corrected

(©) Except for Lassor and Assignor, there are no pames in possession
or occupaney of the Premises or any part thereof, nor gre there any parties who have
any possessory nghts vwfh respem to the Premises or any part thereof.

(d). There is ho existing or pending or, to the best of Assignor's
knowledge, corfernplated, fhreatenad or anticipated (1) condemnation of any part of the
Premises, (i) special tax or assessment to be levied against the Premises, (i)
widening, change of grade or limitation on the use of streets abutting the Premises, (iv)
change in the zoning classification of the Premises, of (v) change in the tax assessment
of the Premises.

8, This Assignmeﬁt shall be binding upon and shall inure to the benefit of the
parties hereto, thelr heirs, executors, a_dmirifstrators, suceessors in interest and assigns.

IN WITNESS WHEREQF, the parties, by and thraugh their duly authorized

officers, have caused this Assighment to be exec;'xted this % M day-of ﬁ’% A

, 2007..'

2
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LHVIEEHOUSE PRODUCE INC

. CL . AsmgnOr
W[TNESS Co 711F Lirhehnusa President

%g ”MW

LIMETRADE LLC Ass;gnee

~Cheabns _f‘k‘ﬂ?«%w éf W 4"“?7/‘”73_ ~

WITNESS X Jéhn F. Lamehouse President

/@/W

WITNESS

3
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" STATE OF SOUTH CAROLINA ) St e

) CONSENT TO ASSiGNMENT

.COUNTY OF CHARLESTON ) ' :
Virgie C. Simmons Family, LLC herehy consents to the foregomg assignment of -

the sald Business Lease, mcluding all terms%nd condnhon& thereof to Limetrade, LLC

IN WITNESS WHEREOF the understgned have caused thls Congent to
Assignment {o be executed this ? ‘4 ﬂ . dayof %WCQ}

2007.

VIRGIE C. SiMMONS FAN , LLG

Q{W@P )CM%W BY:

itpese

%/ //}M% ts: Ménaging Partner
Witnese

AT Bimmons

4
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! CHI\HLI‘M’QN. S?U‘] M CARRDLINA 28402

Szmco Inc. of Charleston s
—ee (onsivuction - Development = =
Contract
Limetrade
ATI1 Trade Stevet

Contract for the following:

. Baw Cut approx 252 Lineay feet of Conumta Slab 6" thick # 1,005.48
2 Break up and remove spproximately 1900 sq. . of 6™ thick
concrete $10,640.00
3, Hauling and disposul of ramoved concrote $ 1,000.00
4. Compact goil as needed & 2715.00
5. Drill and install 2° Tong #5 dowels every 2' on center along v
saw out edges , , § 750,00
6. lnstall 40 Lineat ft, of 6" Key way where oxigiing will be temoved  § 130,00
7, Trstall 6 xoil plastic on top of exposed dirt & 13800
8. Install approximately 1900 st ft. of welded wire 67 % 67 with
1.4 % 1.4 resenforvement mesh $1,530,00
9, Pour and finish approximalely 36 cubic yuds of 3000 psl concrete  $ 5,365.00
(Blek fimished without ruring compound) $1,750,00
(Pump trusk will be used 1o gl goneretc)  Fump & ploce $§ 740,00
10. Broom sweeyp srens whers construction will ba preformed B 225.00
11, Permit _ $ 200,00
Total Cost of Labor and WH I .c.vcreneresnassarmsarnsss saisnnammmanrreeed 23, 748,48

Payent is doe upor completion

, BBT 1374.0004
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furner

Professional

SeryienPeopleResults

SERVICE IN VOICE
To:  Liinghiovisé Prodin Date:  06.27.2007
Andrea Limghoise Invoicedki 2101171

Terms: Dye Upon Receipt

: Rai“e_r@nce:. Conorete Repairs, Coiicréte Cleating and Sealing; Epoxy

Congrete Repair:
Congrete Repair:

Cotcrete Repzm
Conotete ! :
Conerete Clean:

With B __,1d Dlamonded/Tt cat/Scal Nery Placed o
Congiréte $9,815.00

TOTAL AMOUNT NOW DUE $ 22,495,00

Pledise Reimit To;

Tumer Professionals
1398 Fama Dilve
 Alianta, Georgla 30329

1398 Fama Drive Atlants GA. 30379 Phoue 404.213:4234 Fax 404.350.3483

_Ktumen@tutoerprofessionals.comt

BBT 1374.0004
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Lisehouse Produce - Chatléston, SC
Conctete Repairs, Grinding-and Sealing
Pagoe Two

ACID RESISTANT COATING AT BATTERY AREA

7. Prepare a 7 ooty 45 foot area for acid resistant, epoxy coating: Furnish. and
fnistall coating system,

The cost for service is $ 3,465,00 installed,

GRIND/HONE EXISTING CONCRITE AND IR
X VITH I NDHARD

8, Clean, grind, and hone the existing concrete slab, Furnish, apply and polish-in Euohd
Dxamondhard Apply Diginiondhard to newly»placed coneicte,

The cost for service 1§ $ 9,815.00 91nstalled,

1398 Fana Drive Adlanta GA 30829 Phote 404.213,4234 Tax 404.320,3483
k]tumet@turuerpz:of‘esmonals com

BBT 1374.0004
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STATE OF SOUTH C..ROLINA ) v
) OPTION TO RENEW BUSINESS LEASE
COUNTY OF CHARLESTON )

WHEREAS, the Parties hereto, namely VIRGIE C. SIMMONS FAMILY, LLC
(LESSOR) and LIMETRADE, LLC (LESSEE) wish to allow for renewal and extension
of that certain Business Lease, dated April 22, 2004 whereby LESSEE has leased the
premises known as 4791 Trade Street, North Charleston, SC 29418, Units F, G, H, I, J, K,
L, M, N, O, P, Q, R & S, containing (-+/-) thirty-one thousand, eight hundred eighty-eight
square feet (31,888) from LESSOR; and,

WHEREAS, LESSEE has exercised its last option to renew for a second three (3)
year term beginning July 1, 2011; NOW THEREFORE,

KNOW ALL MEN BY THESE PRESENTS that LESSOR and LESSEE hereby
agree that said BUSINESS LEASE is hereby amended to provide a new Paragraph 3.
RENEWAL OPTIONS as follows: “LESSEE is hereby granted the option of extending
the term of this Lease for a period of four (4), three (3) year options by giving one
hundred twenty (120) days written notice to LESSOR prior to the expiration of the
current term of this Lease. There shall be a two (2%) percent increase in annual rent with
gach option exercised,”

IN WITNESS WHEREOF we have hereunto set our hands and seals as follows:
z//mfﬂ?/ Pg  ccc

(/ (L /fﬁu'e,/ et / \ ({\ /(,U,L Hr\ﬂ"w’”) G
JOHN TILIMEHOUSE 2oy B 12

{MM’WJZ;/)) TEV A T ([}:a’“dﬁ"[ﬁ//>
WITNESSY —

Dated: /4% ") Zﬂ//

7 /f//é%////r/ﬁ/z/ﬁ B,
Sut Wl

.

& \,( ¥ 'y A
WINESS | ﬂ? DRUTA. SIMMONS /////{ v
WS ) LARD LoD 4.{3554@)

S | ‘61\5)

Simmons - 0022
BWPH 5087.003




STATE OF SOUTH CAROLINA ) :
) LEASE EXTENSION AND RENEWAL

COUNTY OF CHARLESTON )
WHEREAS, VIRGIE C, SIMMONS FAMILY, LLC (LESSOR) entered into a Business Lease with
Easy Tray, LLC dated April 22, 2004 for the property known as 4791 Trade Street, North Charleston, SC,

(PREMISES) which Lease was assigned by Easy Tray, LLC to Limehouse Produce, Inc. by assignment dated
March 2, 2007, and

WHEREAS, Limehouse Produce, Inc, assigned said Lease to Limetrade, LLC (LESSEE) by
assignment dated May 24, 2007, and

WHEREAS, LESSQR and LESSEE desire to renew said Lease and extend the term thereof,

NOW THEREFORE, in consideration of the mutual covenants contained herein, LESSOR and LESSEE

hereby agree as follows:

1, Upon expiration of said Lease on June 30, 2014, said Lease shall be renewed and extended for an
additional term of TWO (2) YEARS, terminating on June 30, 2016;

2. LESSEE shall have the option to renew this Lease for three (3) additional ONE (1) YEAR terms, said
options to be exercised at least ninety (90) days prior to the end of any unexpired term (i.e., March 31,

. 2016, 2017 and 2018);
3. All'other terms and conditions of the Lease, including rent and rent increases shall temain unchanged.

IN WITNESS WHEREOF, LESSOR and LESSEE, by and through their dy;ayfmthorized officers, have
ay of

caused this LEASE EXTENSION AND RENEWAL to be executed this
//Z/l///!/{@ﬁ, 2014,

ITS Managmg Partn / /
[2\ DATE SIGNIJD %ZZ ‘[ 2014

W1 ESS
LIMETRADE, LLC
LESSEE
vy
A Wﬁmw \’\)W** .
WITNESS JOHNiv LIMEHOUSE
ITS: Managing Partner
7 DATE SIGNED: ___ & /,?D-C’// Y , 2014
I 7
mem/&c. T e
WITNESS 4 BBT 1374.0004
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Nature's Calling, Inc.
P00, Box 30039

Chatleston, SC 29417-0039
Phone; (843) 5291399
Faxs (843) 744-8279

00347

-, cumowaa No

" 611812017

0000616494

e

DESORIFTION

GUANTITY

| RaTE

 AMOUNT

FREQUENGY

..u\!\a A, ﬂh nw

- WO: 000D7S354.

LR

i

w4kt

e v b
¥

e uau- RN

3,00
,,1_‘(10‘.

$45.00
$165.00

Fogig b iy

§{5165 00

WS

Tokal New Chargas:

PLEASE RETURN THIS PORTION WITH YOUR PAYMENT

Nature's Calling, Inc.
P.O. Box 30039
Charlestan, SC 29417-0039
Phone: (843) 529-1399

Southesstern Construction
PO Box 2370
Summerville, 5C 29484

$300.00

iTomERTe]

INVOIGE DATE |

INVOICE NO

NEW CHARGES]

003471

6 8/20’17

0000516404

’ oHsckNo -

AMOUNT ENCLOSED

" Be sura Fo wilte your customer number on yaur check

BBT Limetrade LLC and Limehouse Produce Ingc,
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Nature's Calling, Inc.
P.0, Box 30039 -
Gharlestor, 8C 25417-0039
Phone: (843} 5291399

Fax: (843) 744-8279

|PrEQUENCY|]

| GUSTOMERNG |

e

BT

0000520628

BRI

| anounT

A P VA i Tl W, K 2brar
TR gy
b 4] .

Total New Charges:

1.00

G0 gER g
$165,00

TN

$345,00

PLEASE RETURN THIS PORTION WITH YOUR PAYMENT

Nature's Calfing, Inc,

B0, Box 30039

Charlgston, SC 29417-0039 .

Phone: (843) 529-1399

Southesstern Conslryction

PO Box 2370

Summerville, 8C 29484

GUSTOMER NO

INVOICE DATE

INVOIGE NO “NE"W CHARGES

008474

ety

0000620026 |

§ 34600

GHECK NO

AMQUNT ENGLOSED

|_Be sure Ko write your custonier numher ori your chack ~

BBT Limetrade LL.C and Limehouse Produce Inc.
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Naturer's Calling, Inc.
P.O. Box 30039

Chatlesten, SC 20417-0039
Phong; (843) 5291399

Fax: (B43) 744-8279

GUSTOMER.NO.

“Obear]

~INVOICE DATE, |

“Blabls017

_INVOCENO

“GOGT8 17550

“GUSTOMER PO

BUEDAE |

BB

o

1.»;"1(;.d'o .&

DEE‘:ORIP‘HON

AMouNT

OATE FrEQUENGY |

S Ton - WO oooomooz 300 $a500 '¢13500

ch - 30°Yd Roll Off - WO; 0000736002 Lon 416500 $165.40

rge Peern Wos oonpz 05 - w800 445,00 $185:00 -
‘ i 100 $ie5.00 $165.00

¥

/ 4SS ok b i " LHsHe
B/23)2017 Durip

Total New Charges: i $60000

PLEASE RETURN THIS PORTION WITH YOUR PAYMENT

Nature's Calling, Inc.
P.03. Box 30038

Chatleston, SC 20417-0039
Phone; (843) 529-1399

Southeastern Canstruction
PO Box 2370
Summeille, 8¢ 29484

CUSTOMER NG |

INVOIGE DATE |

INVOICE N0

NEW CHARGES

003471

6/2512017

000051 7990

600 2 )

" GHECK NO -

AMOUNT ENCLOSED

Ba sure o wilte your qustowner nuinber on your check

80
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THANK YOU FOR CHOOQSING NEFF BENTAL PAGE 1

RENTAL RETURN T B RTE AND TME G0
B/23/17 9,00AM

" DATH AND TIE RECERGED

BHANCH!  CHR

PHONE: 843~750~6333

PRIV

Juoh Location HMEHOUSE PRODUCE, NORTH CHARLESTON Job Nurdber a sourHEASTERN
" GOBTOMERH T TEHONE ’ " GROERED BY e URGHASE ORGER
336800 845.821-2071 208184-Jamas Willis

CUSTOMER TAUST CALL NEFP Al\m ismmw Numaﬁa T0 RELEASE EQUWMENT AND 18 nesmmtsm FOR EQUKPMENT. BUEL, T IBE
REPAIRS, AND DAMAGES UNTIL PICKED Up BY NERP,

H}?‘ T TwWeek 4 Week | Toval

1 SGISSOR I»IFT 26’ NARROW ELEG;_T‘R‘IC ‘1.35.00 295,00 595 00 565,00
7032987 R206 HR QUTL 3,60 HR INL 8.40
Sewdal #:27032987 '

xS O S JIURIE e S R R s DELOE e Tota:l.
A E SCHERF - oA 14,125 9408
8¢ HEAVY EQUIP RENTAL FREE
1 BNEE EA §.480 8.48
BNVIROBMENTAL
DELIVERY INSTRUCTIONS:
DELIVERY, (HARGE 50.00
PICKUR CHARGHE 50.00

LO&S AND AM GE WAIVEI LDW LD I‘NUTI SURANGE, Tiis qont 0540 I
ud%itmnal pha:go A0 coeﬁr CustoA sgo slbllijlr Iorv{na% af or a;{\e 10 tho q‘ﬂon ‘%?‘gﬁsiﬁriefﬁg%“ﬂa”fé‘ "8%"%8\,"63%%'.}?’ T(!cd PO

LDW: , 84,78
af Insusonen! I otvan a5 saaviced by, pargg ra ol 8- ol Al back: ui i) s congdl, Cusmm rmny ¢ansider whaethar Your Msurance policion atfard yéi ; |
doyarate lor locgu of.or darnage £ tho t\u!nmont tonted. anfl the amedit of the daduatpl uxdc'(yuur “potictos; B‘\; tilsfher lnlllme? Olu:tomer agr%ar SUR-TOTAL: 772.36
1o pay d fge of }6 S of tli¢ urass réptal chatges hieteundar:in sonsideration ot Lassor grqa‘ng 10 Walve ceqtaln clalnig npafnat customar for loss.of |
af damage 10 goltt adupaont,. nrovided-dquiprmnt Is used In gonformity with this son roo(' Hefiiding thve aonilliluns speciftad pin the reverss side of SALES TAXI

tis oect ACORPTS,_ . DECLINES ‘ 88.24
Tlm aquipment n’esf.‘llbcd horaln fs fenled. puistiant, Yo and I8 acoorinea wlth T torme Amd condith o ‘ A Lt
ag(aer;lwr?z, Guataraar (apresents tHat niana b Tead and agrees Yo The.8ame. I el ot dut on e ovetse nlda of this TOTAL: 840,60

SIGNING FOR CUSTOMER X, . St s PRINT NAMIE . DEPOSIT:
ERMS B CONDITIONS ON THE GTHEN SIOE ;

| NET nUE:

MULTIPLE SUIFTS OR CLFANING (,HAnGrS
OVERLINGE RATES WAY APFLY MAY ADPLY

Fommst Fafibnt Do
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COHSTRWGTTQI*{ SUI’};’L"I o,

(206)" il o 00) 8901968
FAX# (205) 3228311

D144 DI XA AL IS GRIDES RN LTANIOR 210 2

SOUTHEASTERN CONSTRUCTION
OF SUMMERVILLE INC

PO BOX 2870
SUMMER\/ILLI‘: BC 29484

Ship-To-Party 1 5211684
SOUTHEASTERN GONBTRUOTION

EVABLE DEPARTMENT

Please Re R

RAM ﬁ‘om A/
Paga 1 of 4
invoice
HO4778256
TR 06726/2017
LI RS Sold<To Parly : 141312
DUMENTS
88 Drdery gresral
W NOS 4701 TRADE BTRERT
. lncotermﬁ Q04 Truck Delivery

ESTON,8C" © v e

Ters 6 ,'ayrﬂent Net due in 30 days

) Prlqe unit

Subtotal Betore Tax
Total Salas Tax

#5 5/8 IN X20 FF REBAR GRADE 60

Vaiue

3.02000 2030

120.50

842

Tokal Involce in USD 723?;- h

DID YU KNOW: {nvoices van be sent olectromca{ly and are afso avallahle vid our NEW Online Customer Portal,

Please contaot s to fearn morBB dgmettaee bk aakd-imehousssP weuca dRumerequest@ram-oolcom
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SOUTHEASTERN CONSTRUCTION TIME SHEET

EmPLoYEE Namte, 2y win, € Crew
FOR WEEK ENDING __ 2]

_J0B NAM§

_TuEs | wen

L-MON

LTHLLR i FRI |

SA

sUN_|TOTALS

Evwin
Elias
David

0 ® 2%

10 ® 15
o @19

24550
150
150
5’5@
X 126

(25750

BBT Limetrade LLC and Limehouse Produce Inc.
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WANK)O REDIMIX LL&
PO RBOX 61389 '
CHARLESTON, SC 20418-1389

Invoice 14545

SOUTHEASTERN CONSTRUCTION OF
SUM VILLE INC

“Teade S

L Gusto'r‘rlerP.Q # 4791 TRADE ar e
. 3 S5 NET 30 DAYS Sa[asparsam o ) il ‘

Umi Priw

po s .
1,000 SMALL LOAD FEE EA 100.00
Subtotal;
Safes Tax:
Total:

Invoices are payable upo
Asetvice charge of 1%%/ " Foceigt
per month (18% annyafly)
wm hie added eh all balarices

b due thirty (30) days or more.

INVOICES OUTSTANDING
BY DAY 60 MAY RESULT

IN ACCOUNT SUSPENSION

Feint Dale: OB/20/47 BBT Limetrade LLC afncé lll.i‘mehouse Produce Inc.
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#

CHARLESTON, SC 294191389

Rlant 2 Dispateh
' Office Ph. (843) 5724411 GEL7 -
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Section 14 of the Lease, entitled “Improvements”, deals with improvements and modifications which
the Tenant was authorized to make to the Premises, and specifically authorized the Tenant to make
“modifications to the floors and special electrical and lighting requirements”. Section 14 further authorized
the Tenant to make certain floor modifications. Of these authorized improvements, gnly the floor
modifications are req ‘ ‘ heir prior ition. mination. Specifically, Section
14 states that “Lessor reguest[s] that floor modifications must be remedied at the termination of this Lease;
normal wear and tear excepted”.

It is my understanding that Limetrade, LLC has installed lighting superior to the original installation,
filled in the floor drains, cleaned the floors and removed any ducting suspended from the roof rafters.
Limetrade, LLC has not (and will not) repair concrete damage due to subsidence from engineering issues with
the Premises, or make any of the wish list of repairs detailed in your emails below.

Please direct all future communication regarding this information to me.
Sincerely,

Gray B, Taylor -

Buist Byars & Taylor, LLC BU I ST

652 Coleman Blvd., Suite 200 BYARS &

Mt, Pleasant, SC 29464 T AYL()

Email: gray.taylor@buistbyars.com RLLC
Direct Line: 843,284.1407 ATTORNEYS AT LAW
Main Office: 843.856.4488

From: David Simmons [mallto:dsimmons@simmonsrealtyco.com]
Sent: Tuesday, July 25, 2017 9:24 AM

To: Andrea Limehouse

Subject: Re: Trade Street

Andrea,

| want to make sure you received my email from July 19, 20177 Please let me know if you would like to meet this
week. | am really needing to get this resolved. If you are not planning to do any of the repairs, please let me know so
that | can forward to my legal council for review.

I look forward hearing from you,

Page 2 of4
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David

From; David <dsimmons@simmonsrealtyco.com>

Date: Wednesday, July 19, 2017 6:07 PM

To: Andrea Limehouse <andrea@limehouseproduce.com>

Ce: "david@southeasternconstructionco.com" <david @southeasternconstructionco.com>
Subject: Re: Trade Street

Andrea,

| am surprised were you are saying "l wish you had been more specific when wa met with David Willis and complied
when we asked for a written list of your requests” as we went through the building inside and out and | pointed out
many items that need to repaired or replaced including the discussion concerning removing the floor drains and the
infilled concrete dane at the time of installing the floor drainage. Further more | also said that it would need to have
rebar drilled into both side of the cuts and extending from side to side. | am not sure why we meet on site if you and
your contractor were not taking notes during our walk through.

The filling of the existing drainage trough with concrete is not expectable, Furthermore, the finishing or the lack there
of, is total not acceptable. | will be glad to meet you on site again for another walk through. | need all repairs made
ASAP,

| am listing items that come to mind but this list made not be complete.

1. Remove floor drainage system complete and cap drain line at connection point beneath slab. Remove
concrete around drainage system back to original concrete at saw cut, Install rebar every 16” on center drilling
6” into both side of existing concrete cuts, Install moisture barrier and pom 4000 psi concrete and finish
concrete to the finish of the existing slab and to industry practices.

2. Remove all sawed off steel pipes that were on corners of cooler. Saw cut 12" x 12” square and installed rebar
drilling into existing 6”. Install moisture barrier and pom 4000 psi concrete and finish concrete to the finish of
the existing slab and to industry practices.

3. Remove all anchor studs used to connect cooler to cancrete floaring that have been ground off, Repair hole
using and epoxy filler.

4, Remove all disconnects, conduits, wiring and devices left behind. Patch penetrations through concrete wall
panels with a suitable epoxy.

5. Reinstall warehouse lighting back to original state. Remove Video Cameras, wiring and patch holes,

6. [nstall all remved electrical services as discussed.

7. Install missing roll up door panels. _
Agaln please do not think this list is all of the items that must be taken care of. | have now leased part of the space

and need for the items you need to corract done quickly.
From; Andrea Limehouse <andrea@limehouseproduce.com>

Date: Friday, July 14, 2017 3:35 PM

To: David <dsimmons@simmonsrealtyco.com>

Cc: "david@southeasternconstructionco.com" <david@southeasternconstructionco.coms
Subject: Re: Trade Street

David,

| spoke to SCEG and they said they will bridge the coverage so there will not be a perfod without power.

| wish you had been more specific when we met with David Willis and complied when we asked for a written list of
your requests. | understand you were going out of town but if you remember 1 had asked you repeatedly to meet
hefore we vacated and we left the building 6/3/2017 so you have had plenty of time. I believe the drains were filled

Page 3 of4.
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the week of 6/25/2017 almost three weeks ago so If you were dissatisfied | would have expected a more timely

response..
1 am copying David Willis as he was responsible for installing rebar and filling the drains.

Andrea

Sent from my iPhone

On Jul 14, 2017, at 3:00 PM, David Simmons <dsimmons@stmmonsrealtyco.com> wrote:

Andrea,

We have already called SCEG ahout having both meters switched iinto our names and we have a
confirmation number.

On a different note, until the concrete floor drains are corrected, it goes without saying that
Limehouse Produce will be responsible for paying rent until the repairs are completed as the
space is not rentable in the condition that it is in now.

Please let me know when | can expect the floor drains to be removed and the concrete to be
repaired correctly,

David

From: Andrea Limehouse [mailto:andrea@limehouseproduce.com]
Sent: Friday, July 14, 2017 1:22 PM

To: David Simmons <dsimmons@simmonsrealtyco.com>

Subject: Trade Street

David,

1 have not disconnected the power at 4791 Trade Street yet as the sump pump runs on our
circuit.

We had two other pumps to keep up with normal conditions and the dock filled half way the
weekend of 7/1 with your pump running. Do you want to switch the power before | disconnect?

Andrea

4 Page 4 of4
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Sent from my iPhone

On Jul 14, 2017, at 3:00 PM, David Simmons <dsimimens@simmaonsrealiyeo.cofi> wrote:

Andrea,

\We have already called SCEG about having both meters switched Inio our natries
and we -have a-confirmation rarmber.

On a different note; unth the conérete floor drains are-corrected, it goes without
savihg that Limehouse Produce will be responsible for paying rentuntil the repairs
are completed as the space s not rentable In the condition that it is in now.,
Piaase let me know whei | can expect the flpor drains to be removed and the
canerete to:be repaired carractly,

David

From: Andrea Limehouse [malltpiandrea@limehouseproduce.carni
Sent: Friday, July 14, 2017 1:22 PM
To: David Simmons <gsimons@s
Subject: Trade Street

David,

| have not disconnected the power at 4791 Trade Street yet as the sump pump runs
on our circuit.

We had two other pumps to keep up with normal conditions and the dock filled
half way the weekend of 7/1 with your pump running. Do you want to switch the
power before 1 disconnect?

Andrea

R. 534



om: 430 Thoimas Chadwell <Thomas.Chadwell@nrxlogistics.com>
Sent: Wednesday, August 8, 2018 5:26 PM
Ta: Shep Benjamin <sbenjamin@naicharleston.comz; Kristen Anderson

<kanderson@simmonsrealtyco.com>
Subject: Re: Floors at 4791 Trade Street

Kristen,
currently the floors have treriches cut into the surface for drainage from the old freezer

units the produce company had. also, there is a numerous amount of studs and retainers
sticking out of the cement. most of those are not an issue but the trenches going across
the warehouse area are causing serious issues with transporting items back and forth.
my suggestion s leveling cement poured into the trenches.

hope this clarifies

Tom

Get Qutlook for Androld

Simmons - 0052
R. 535 BWPH 5087.003
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Former Limehouse Produce Warehouse/Distribution Center - Client Photographs
4791 Trade Street
North Charleston, South Carolina
CETCO Job No. 20-03-061

Photograph 34

/ Phograph 37

BBT 1374.0004 Page 12 of 14
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0 843-284-2000 I M §543-425-8556

™

Thanks,

Drew Simmons

Millwork Artisans
0. 843,577.3348
¢. 843.209.1991
f.843.577.3348
yowwillworkarteans. com

Please note; this emall, and any nttachments (drawings, quotes, specifications, phutograpiss, ete.j are proprietory and confidential, ond remaln the property of Millwork Artisans,
LLE, Unauthorized disclosure, Forwarding ar copying of this massage Is prohibited. Attachments, if there are any, are intended for use solely with the Profect referented

hereln by the partles specifically addressed in the e-mail, and should nat be used, repraduced or distributed for any other purpase without written permission from Mittwork
Artisans, LLE. Attachments ore pravided for canvenience, ond Millwork Artisans, LEC mokes no guarantees, express or implied, thot electranic fites are secure In origing!

content. If you have received this message i error, please notify the seader. Thonk yau,

Jordan Behringer, PE SDT Resp. 0004
Simmons 5087.003
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Simco, Inc. of Charleston
Construction - Development
4791 Trade Street
Old Limehouse Floor Replacement
January 7, 2020
Virgie C. Simmons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement.
Contract Amount $423,102.76

15t Draw Request

Amount of Draw Request $15,000.00

Balance due after this draw request $408,102.76

Simico, Inc of Charleston 4600 Goer Drive, Suite 201 N. Charleston, SC 29406

843 577-9602

R. 665 Simmons - 0122
BWPH 5087.003




Simco, Inc. of Charleston
Construction - Development
4791 Trade Street
Old Limehouse Floor Replacement
January 16, 2020
Virgie C. Simmons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, 5C 29406
Re: Concrete Slab Remove and Replacement.
Contract Amount $423,102.76
Balance before this draw $408,102,76

2nd Draw Request

Amount of Draw Request $7,000.00

Balance due after this draw request $401,102.76

Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N. Charleston, SC 29406

843 577-9602

R. 666 Simmons - 0123
BWPH 5087.003




Simco, Inc. of Charleston

Construction - Development

Draw Request
4791 Trade Street
Old Limehouse Floor Replacement
January 20, 2020
Virgie C. Simmons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement.
Contract Amount $423,102.76
Balance beforeé this draw $401,102.76

3rd Draw Request

Amount of Draw Request $14,000.00

Balance due after this draw request $387,102.76

Simco, Inc of Charleston 4600 Goer Drive, Suite 201  N. Chariéston, $C 29406

843 577-9602

R. 667 Simmons - 0124
BWPH 5087.003



Simco, Inc. of Charleston
Construction - Development
4791 Trade Street
Old Limehouse Floor Replacement
January 21, 2020
Virgie C. Simmons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement.
Contract Amount $423,102.76
Balance before this draw $387,102.76

4th Draw Reqguest
Amount of Draw Request $18,000.00

Balance due after this draw request $369,102.76

Simco, Inc of Charieston 4600 Goer Drive, Suite 201 N. Charleston, SC 29406

843 577-9602

R. 668 Simmons - 0125
BWPH 5087.003




Simco, Inc. of Charleston
Construction - Development
e e
4791 Trade Street
Old Limehouse Floor Replacement
January 30, 2020
Virgie C. Simmons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement.
Contract Amount $423,102.76
Balance before this draw $369,102.76

5th Draw Request

Amount of Draw Request $20,000.00

Balance due after this draw request $349,102.76
Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N. Charlestoh, SC 29406
843 577-9602

R. 669 Simmons - 0126
BWPH 5087.003




Simco, Inc. of Charleston
Construction - Development

Draw Request
4791 Trade Street
Old Limehouse Floor Replacement
February 5, 2020

Virgie C. Simmons Family,LLC

4600 Goer Drive, Ste 201
N. Charleston, SC 29406

Re: Concrete Slab Remove and Replacement and demolition of
partitions and Electrical
Contract Amount $423,102.76
Balance before this draw $349,102.76
6th Draw Request

Amount of Draw Request $10,000.00
Balance due after this draw request $339,102.76

Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N, Charleston, $C 29406

843 577-9602

R. 670 Simmons - 0127
BWPH 5087.003




Simco, Inc. of Charleston
Construction - Development

Draw Request
4791 Trade Street
Old Limehouse Floor Replacement
February 7, 2020

Virgie C. Simimons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406

Re: Concrete Slab Remove and Replacement and demolition of
partitions and Electrical
Contract Amount $423,102.76
_ Balance before this draw $339,102.76
7th Draw Request

Amount of Draw Request $10,000.00
Balance due after this draw request $329,102.76

Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N, Charleston, SC 29406

843 577-9602

R. 671 Simmons - 0128
BWPH 5087.003




Simco, Inc. of Charleston

Construction - Development

" Draw Request |
4791 Trade Street

Old Limehouse Floor Replacement
February 20, 2020

Virgie C. Simmons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406

Re: Concrete Slab Remove and Replacement and demolition of
partitions and Electrical
Contract Amount $423,102.76
Balance before this draw $329,102.76
8th Draw Request

Amount of Draw Request $18,000.00

Balance due after this draw request $ 311,102.76

Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N, Charleston, SC 29406

843 577-9602

R. 672 Simmons - 0129
‘ BWPH 5087.003



Simco, Inc. of Charleston
Construction - Development
4791 Trade Street
Old Limehouse Floor Replacement
March 5, 2020
Virgie C. Simmons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement
Contract Amount $4’2§3.,102676
Balance before this draw $311,102.76

9th Draw Request

Amount of Draw Request $21,000.00

Balance due after this draw request $290,102.76

Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N. Charleston, SC 29406

843 577-9602

R. 673 Simmons - 0130
BWPH 5087.003




Simco, Inc. of Charleston
Construction - Development
—— e
4791 Trade Street
Old Limehouse Floor Replacement
March 18, 2020
Virgie C. Simmons Family,LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement
Contract Amount $423,102.76
Balance before this draw $290,102.76

10th Draw Request

Amount of Draw Request $42,500.00

Balance due after this draw request $247,602.76
Simco, Iric of Charleston 4600 Goer Drive, Suite 201 N. Charleston, SC 29406
843 577-9602

R. 674 Simmons - 0131
BWPH 5087.003




Simco, Inc. of Charleston
Construction - Development
4791 Trade Street
Old Limehouse Floor Replacement
April 1, 2020
Virgie C. Simmons Family, LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement
Contract Amount $423,102.76

Balance before this draw $247,602.76
11th Draw Request

Amount of Draw Request $35,000.00

Balance due after this draw request $212,602.76

Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N. Charleston, SC 29406

843 577-9602

R. 675 Simmons - 0132
BWPH 5087.003




Simco, Inc. of Charleston
Construction - Development
4791 Trade Street
Old Limehouse Floor Replacement
April 9, 2020
Virgie C. Simmons Family, LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement
Contract Amount $423,102.76
Balance before this draw $ 212,602.76

12th Draw Request

Amount of Draw Request $192,786.39

Balance due after this draw request $19,816.37

Simco, In¢ of Charleston 4600 Goer Drive, Suite 201 N. Chatleston, $C 29406

843 577-9602

R. 676 Simmons - 0133
BWPH 5087.003




Simco, Inc. of Charleston
Construction - Development

4791 Trade Street
Old Limehouse Floor Replacement
April 29, 2020

Virgie C. Simmons Family, LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Remove and Replacement -
Contract Amount $423,102.76

Add for 1% Change Order $12,183.63
Balance before this draw $32,000.00

13th Draw Request

Amount of Draw Request $32,000.00

Balance due after this draw request $-0.00-

Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N. Charleston, SC 29406

843 577-9602

R. 677 Simmons - 0134
BWPH 5087.003




Simco, Inc. of Charleston

Construction - Development

Draw Request
4791 Trade Street
Old Limehouse Floor Replacement
Change Order #2
September 11, 2020

Virgie C. Simmons Family, LLC
4600 Goer Drive, Ste 201
N. Charleston, SC 29406
Re: Concrete Slab Removal and Replacement
Change Order #2 |
Contract Amount $423,102.76
Add for 1t Change Order $12,183.63
Adder for 2" Change Order $17,482.29
Balance before this draw $17,482.29
14th Draw Reqjuest
Amount of Draw Request $17,482.29

Balance due after this draw request $-0.00-

Simco, Inc of Charleston 4600 Goer Drive, Suite 201 N, Charleston, SC 29406

843 577-9602

R. 678 Simmons - 0135
BWPH 5087.003
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                 1               IN THE COURT OF COMMON PLEAS

                                FOR THE STATE OF SOUTH CAROLINA

                 2                    DORCHESTER COUNTY



                 3

                                        TRANSCRIPT OF PROCEEDINGS

                 4                      NOVEMBER 27, 2023



                 5    VIRGIE C. SIMMONS FAMILY, LLC,



                 6

                                    Plaintiff,

                 7



                 8             vs.           CASE NO. 2019-CP-18-02217



                 9

                      LIMETRADE, LLC, and LIMEHOUSE PRODUCE, LLC,

                10



                11                  Defendants.



                12    _________________________________________



                13

                      BEFORE THE HONORABLE:  JAMES CHELLIS

                14



                15    TIME:             11:30 AM



                16

                      LOCATION:         DORCHESTER COUNTY COURTHOUSE

                17                      ST. GEORGE, SOUTH CAROLINA



                18



                19



                20



                21    REPORTED BY:      MACKENZIE ALLEN

                                        CLARK BOLEN

                22                      CHARLESTON, SC 29405

                                        843-762-6294

                23                      WWW.CLARKBOLEN.COM



                24



                25
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                 4                  BARNWELL WHALEY PATTERSON & HELMS
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                 5                  211 King Street
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                      ON BEHALF OF DEFENDANTS:

                 8

                                    BUIST BYARS & TAYLOR

                 9                  BY: HAMLIN O’KELLEY

                                    652 Coleman Boulevard

                10                  Suite 200

                                    Mount Pleasant, SC 29464
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                 1                  THE COURT:  Who wants to tell me



                 2    where we are?



                 3                  MR. BARFIELD:  Your Honor, if you



                 4    recall, we sort of took some witnesses out of



                 5    order to accommodate them.  I was on the cusp of



                 6    resting, but we had an exhibit that we still



                 7    needed to locate.  We've now located that.  And



                 8    so the plan is I'm going to put Mr. Simmons back



                 9    on the stand very briefly, and then I will rest.



                10    And then I believe Mr. O’Kelley has one or two



                11    witnesses.



                12                  MR. O’KELLEY:  And that's correct,



                13    Your Honor.  You heard from our experts.



                14                  THE COURT:  Yeah, we did an expert



                15    witness as well.



                16                  MR. O’KELLEY:  And then David



                17    Willis, who did the work.



                18                  THE COURT:  Right.



                19                  MR. O’KELLEY:  So we were out of



                20    order because they couldn't come back, and that



                21    was the only time they could do it.  We've kind



                22    of taken things out of order, but we're in --



                23                  THE COURT:  I think I -- I recall



                24    the case.  Actually, I was -- I mean, for some



                25    reason, it popped in my head the other day.  I

�
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                 1    said, "Have I made a decision in that case?"



                 2             Okay.  Well, I'm glad I'm still -- I've



                 3    been working on a crazy foreclosure action, and I



                 4    spent my whole weekend working on that.



                 5                  (Off-the-record discussion.)



                 6                  THE COURT:  So you're going to put



                 7    up Mr. Simmons?



                 8                  MR. BARFIELD:  Yes, sir.



                 9                  THE COURT:  All right.  Do you have



                10    this caption still in your -- were you here



                11    before?



                12                  MR. BARFIELD:  She was not.  And,



                13    Your Honor, just for the sake of human interest,



                14    the court reporter that was here before



                15    tragically lost her adult daughter a couple of



                16    days before Thanksgiving.  And so we had to --



                17                  THE COURT:  That's horrible.



                18                  MR. BARFIELD:  And I have to say,



                19    bless her heart, she even told my secretary, she



                20    said -- she apologized and said, "I don't think



                21    I'll be ready to come back by Monday."  And my



                22    secretary said, "Don't even consider coming



                23    back."



                24                  THE COURT:  Well, let me give you



                25    a -- I'm going to give you the caption.

�
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                 1                  MR. O’KELLEY:  And, Your Honor,



                 2    I've given her one.



                 3                  THE COURT:  Oh, you have the



                 4    caption?



                 5                  THE REPORTER:  Yes.



                 6                  MR. O’KELLEY:  Yes, sir.  Just to



                 7    make life easier, I just handed her a sheet.  She



                 8    can copy it during a break.



                 9                  THE COURT:  All right.  So let me



                10    just say, this is a continuation of a trial that



                11    was started several weeks ago.  The parties have



                12    come back for additional testimony.  And we will



                13    begin with Mr. Barfield's -- he wants to call



                14    Mr. Simmons, correct?



                15                  MR. BARFIELD:  That's right, Your



                16    Honor.



                17                  THE COURT:  Okay.  Come on up,



                18    Mr. Simmons.  And you've been under oath.  I've



                19    put you under oath already, right?



                20                  MR. SIMMONS:  Yes, sir.



                21                  MR. BARFIELD:  And do you have your



                22    exhibit notebook, Your Honor?



                23                  THE COURT:  Yes, sir.



                24                  MR. BARFIELD:  Okay.



                25                  THE COURT:  Are there other

�
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                 1    exhibits I'm missing other than just this sheet?



                 2                  MR. O’KELLEY:  No, sir, because we



                 3    added -- we uploaded everything to the queue.



                 4    But we did the original notebook.  And then I



                 5    think 16 and 17 were added, Your Honor, to the



                 6    ones in the notebook.  And then you put all of



                 7    the pictures in.



                 8                  MR. BARFIELD:  Right.  Do you have



                 9    any objection to the thing -- the supplemental --



                10    that was sent last week?



                11                  MR. O’KELLEY:  (Shook head.)



                12                  MR. BARFIELD:  Okay.



                13                  MR. O’KELLEY:  And this will be 18.



                14                  MR. BARFIELD:  Your Honor, this is



                15    the missing exhibit.  So it's been stipulated to.



                16    So this will be 18.



                17                  (Exhibit No. 18 was marked for



                18    identification.)



                19                  MR. O’KELLEY:  And, Your Honor, I



                20    think last time we did them all kind of joint



                21    exhibits.  And that's fine to do them that way



                22    this time.



                23                  THE COURT:  So I have an Exhibit 18



                24    that's in front of me that's been admitted



                25    without objection.  We now have Mr. Simmons on

�
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                 1    the stand.



                 2             Mr. Simmons, you're still under oath.



                 3                  MR. O’KELLEY:  And, Your Honor, so



                 4    I can see better -- I'm not trying to -- I'm just



                 5    going to move over.



                 6                  THE COURT:  Yes, sir.  You can do



                 7    that.  This is a little awkward, this courtroom.



                 8                  MR. O’KELLEY:  This courtroom's



                 9    situation is a little small.  I'm just going to



                10    pull up a chair.



                11                  MR. O’KELLEY:  That's fine.



                12                  THE COURT:  Mr. Barfield?



                13                  MR. BARFIELD:  Thank you.  May it



                14    please the Court.



                15                  THE COURT:  Yes, sir.



                16                       DAVID SIMMONS,



                17    having been previously sworn, was examined and



                18    testified as follows:



                19                  DIRECT EXAMINATION



                20    BY MR. BARFIELD:



                21         Q.  All right.  David, welcome back.



                22         A.  Thanks.



                23         Q.  We heard from you at length the last



                24    time.  This will be much more brief; however, if



                25    you recall the last time you were up there, we

�
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                 1    talked about an estimate to replace the slab in



                 2    the warehouse that was given to you by Berenyi.



                 3    Do you recall that?



                 4         A.  Yes.



                 5         Q.  And that, in fact, was marked as



                 6    Exhibit 12.  So would you turn to tab 12 in your



                 7    notebook.



                 8         A.  Okay.



                 9         Q.  And just to remind the Court, what was



                10    Berenyi's estimate for performing that work?



                11         A.  $423,102.76.



                12         Q.  And as we've already established,



                13    Berenyi did not ultimately perform that work, did



                14    they?



                15         A.  They did not.



                16         Q.  Who did?



                17         A.  Simco Inc. of Charleston.



                18         Q.  And we covered that before, but just for



                19    -- because it's been a few weeks, what is Simco



                20    Inc.?



                21         A.  Simco Inc. of Charleston is a



                22    construction and development company that I own



                23    personally.



                24         Q.  And is that in any way connected



                25    formally to Virgie Simmons Family Trust?

�
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                 1         A.  No.



                 2         Q.  A separate entity?



                 3         A.  Yes.



                 4         Q.  So why did Simco perform the work rather



                 5    than Berenyi?



                 6         A.  Due to time constraint, Berenyi could



                 7    not start the job in a timely manner for us to be



                 8    able to get the current tenant in place.



                 9         Q.  And so you had a tenant lined up at the



                10    time you got the estimate from Berenyi?



                11         A.  Correct.



                12         Q.  Prospective tenant?



                13         A.  Correct.



                14         Q.  So Simco did the work.  I've handed you



                15    what has been entered as Exhibit 18.  Could you



                16    pull that up in front of you.  We're done with



                17    the notebook for now.



                18         A.  Okay.  I have it.



                19         Q.  And what is Exhibit 18?



                20         A.  Exhibit 18 is a proposal to -- from



                21    Simco Inc. of Charleston to Virgie C. Simmons



                22    Family to remove and replace the slab.



                23         Q.  And what is the total of that proposal?



                24         A.  It appears four hundred -- I can't tell



                25    if it's a six or an eight, because my signature
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                 1    is going through it.  It looks like 467,300.  But



                 2    it could be 487,300.



                 3         Q.  I think if we went through the invoices



                 4    behind it, we could do the math.



                 5         A.  That's correct.



                 6         Q.  Now, who did this estimate on behalf of



                 7    Simco?



                 8         A.  The estimate was prepared by myself.



                 9         Q.  And how did you go about preparing that



                10    estimate?



                11         A.  Self-performed work.  I was able to



                12    perform -- put together a proposal, the length of



                13    time, as well as subcontractors.



                14         Q.  And this type of estimation -- so you



                15    own Simco.  Is this type of estimation something



                16    you've done in the past?



                17         A.  That's correct.



                18         Q.  So you brought -- would it be fair to



                19    say you brought to bear some experience in



                20    construction rather than just as a layperson off



                21    the street?



                22         A.  That's correct.  I've been doing it for



                23    40 years.



                24         Q.  Very good.  Now, behind the first page



                25    of Exhibit 18 is a series of documents that bear
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                 1    the heading -- well, the letterhead of Simco Inc.



                 2    of Charleston and then bear the title Draw



                 3    Requests.  Do you see those?



                 4         A.  I do.



                 5         Q.  Now, so what are those?



                 6         A.  Those are draw requests.



                 7         Q.  For the job?



                 8         A.  For the job.



                 9         Q.  So Simco ultimately did the job?



                10         A.  That's correct.



                11         Q.  Now, it says here contract amount,



                12    $423,102.76?



                13         A.  Correct.



                14         Q.  So is that ultimately what the price



                15    that Simco charged for the work?



                16         A.  That's correct.



                17         Q.  And that is exactly the same number as



                18    the Berenyi estimate; is that right?



                19         A.  That's correct.



                20         Q.  So how did the two numbers come to be



                21    synced up?



                22         A.  Simco's number originally was higher.



                23    And I have two partners, who are my sisters.  I



                24    just made it competitive and went down to the



                25    Berenyi number.
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                 1         Q.  And then the draw request -- I won't go



                 2    through each one.  They kind of speak for



                 3    themselves.  But did Simco Inc. of Charleston



                 4    ultimately perform the scope of work that's



                 5    reflected in the proposal for a total of



                 6    $423,102.76?



                 7         A.  That's correct.



                 8         Q.  All right.



                 9         A.  There was a change order as well that



                10    was added along the way.



                11         Q.  And what was that change order, if you



                12    recall?



                13         A.  It was towards the end.  I'm not really



                14    sure what it was made of -- what made the



                15    $12,183.



                16         Q.  Okay.



                17         A.  I think it was some additional concrete



                18    cutting that we came up with along the way.



                19         Q.  Was that within the -- was that



                20    contemplated in the original scope of work, or



                21    was that something that was an add-on?



                22         A.  It was an add-on.



                23         Q.  We can put 18 aside for now.  And again,



                24    just to underscore the prior day's testimony



                25    since it was some weeks ago, can you briefly say
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                 1    again why it was the slab needed to be -- in your



                 2    opinion, needed to be replaced rather than



                 3    patched or spot repaired?



                 4                  MR. O’KELLEY:  And, Your Honor, I'm



                 5    going to object to that as calling for an



                 6    opinion.



                 7                  THE COURT:  Do you want to -- I



                 8    think as a witness, I mean, he can -- he can --



                 9    I'm going to overrule your objection.  Let's put



                10    it that way.  As a witness, he can -- the



                11    question is --



                12                  MR. BARFIELD:  Right.  And again, I



                13    don't want to beat a dead horse.  We heard from



                14    experts on this issue.  I didn't know if Your



                15    Honor wanted some recap of --



                16                  THE COURT:  Listen, I don't think



                17    -- I think as the party plaintiff, he can testify



                18    what he thinks the --



                19                  MR. BARFIELD:  Appropriate scope of



                20    repair work was.



                21                  THE COURT:  Yeah.  Plus he's a



                22    contractor.



                23                  MR. BARFIELD:  All right.



                24    (BY MR. BARFIELD)



                25         Q.  David, if you would, just kind of
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                 1    briefly recap why the decision was made to remove



                 2    and replace rather than to patch in place?



                 3         A.  Well, looking at the slab and having



                 4    Berenyi come in and look at the slab as an



                 5    engineer, we felt the amount the slab that was



                 6    cut with the drain system in as well as the



                 7    ThunderStuds or the wedge anchors that we had



                 8    discussed at length, the number of those was



                 9    almost -- I think at around 1,000 is what we were



                10    saying.



                11             The slab was compromised and cracking



                12    due to a lot of these penetrations in the slab,



                13    as well as the moisture that was getting through



                14    the slab from the top of the slab down underneath



                15    the slab was causing some deterioration, as well



                16    as there was some spalling from the processing of



                17    the --



                18         Q.  Okay.  And so was there a cost-benefit



                19    analysis conducted?



                20         A.  Yes.  It would exceed the replacement



                21    cost to repair and still end up with a slab that



                22    was compromised.



                23         Q.  All right.  Okay.  Well, let's leave



                24    that subject matter then and move on to the last



                25    thing I want to ask you about.  Could you open
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                 1    the notebook back up real quick, please.



                 2         A.  Okay.



                 3         Q.  And if you would turn to tab 2.



                 4         A.  Okay.



                 5         Q.  Now, Exhibit 2 bears the heading



                 6    Assignment.  Can you tell me what this is, to



                 7    your understanding?



                 8         A.  Yes.  So the original lease was in the



                 9    name of Limehouse Produce.  And shortly after the



                10    lease was executed, I believe it was the attorney



                11    for the Limehouses approached me about letting



                12    them -- to do an assignment to start up a new LLC



                13    for this particular location.



                14             And in doing so, I felt comfortable with



                15    the -- the strength of Limehouse Produce being



                16    behind -- what I thought was behind the



                17    assignment of Limetrade that it was okay for the



                18    Virgie C. Simmons Family to allow it based on the



                19    same terms and conditions of the lease that we



                20    had currently and being a third-party beneficiary



                21    to the lease.



                22         Q.  The assignment?



                23         A.  The assignment.



                24         Q.  And so, in fact -- so this document is



                25    dated May 24, 2007?
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                 1         A.  That's correct.



                 2         Q.  And again, it's an assignment between



                 3    Limehouse Produce and Limetrade.  Which was the



                 4    new LLC?



                 5         A.  Limetrade.



                 6         Q.  And from that point forward, was the



                 7    lease renewed periodically?



                 8         A.  That's correct.



                 9         Q.  And going forward, was Limetrade the



                10    tenant?



                11         A.  That's correct.



                12         Q.  However, if you -- on the assignment,



                13    you mentioned you had a comfortable level based



                14    on what you knew of Limehouse Produce, Inc.  If



                15    you would look down at the assignment at



                16    paragraph 5, bottom of page 1.



                17         A.  Right.



                18         Q.  Can you read that into the record,



                19    please?



                20         A.  Yes.  "Assignor hereby indemnifies and



                21    holds assignee harmless from any and against any



                22    and all liabilities and obligations of the lease



                23    under the lease and all obligations of the



                24    assignor under any other agreements reflecting or



                25    relating to the premises which liabilities and
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                 1    obligations arose before the closing date."



                 2         Q.  And just so we're clear on who the



                 3    parties are, if you look at the very top



                 4    paragraph where it's dated --



                 5         A.  Yes.



                 6         Q.  Okay.  Limehouse Produce, Inc. -- well,



                 7    it says Limehouse Produce, Inc., hereinafter



                 8    assignor.  And Limetrade, LLC, hereinafter



                 9    assignee?



                10         A.  That's correct.



                11         Q.  Do you see that?  All right.  Did you



                12    perform any due diligence or make any inquiries



                13    about assets or the financial situation related



                14    to Limetrade, LLC, before this assignment?



                15         A.  I did not, because Jack Limehouse was



                16    still going to be the assignor of the lease, so I



                17    felt comfortable.



                18         Q.  And again, you had a comfort level with



                19    Limehouse Produce?



                20         A.  That's correct.



                21         Q.  And why is that?



                22         A.  Been around forever.  Just, you know,



                23    reputation.  I felt very comfortable in extending



                24    the assignment.



                25         Q.  Okay.
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                 1                  MR. BARFIELD:  All right,



                 2    Mr. Simmons, thank you.  That's all I have.



                 3    Mr. O’Kelley may have some further



                 4    cross-examination for you.



                 5                   CROSS-EXAMINATION



                 6    BY MR. O’KELLEY:



                 7         Q.  And we'll go backwards because that's in



                 8    front of you.  Look at the next paragraph of that



                 9    assignment, Mr. Simmons, paragraph 6.



                10         A.  Okay.



                11         Q.  Can you read that into the record,



                12    please?



                13         A.  Yes.  "Assignee hereby indemnifies and



                14    holds assignor harmless from any and against" --



                15    "and against any and all liabilities and



                16    obligations of the lessee under the lease and all



                17    obligations of assignor under any other



                18    agreements reflecting or relating to the premises



                19    which liabilities and obligations arise on or



                20    after the closing date."



                21         Q.  And the closing date being May 24, 2007,



                22    correct?



                23         A.  That's correct.



                24         Q.  So any obligation that would have arisen



                25    under paragraph 14 of the lease would be those
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                 1    belonging to Limetrade, correct?



                 2         A.  Can you repeat that?  I'm sorry.



                 3         Q.  Sure.  Exhibit Number 1 is the lease.



                 4         A.  Okay.



                 5         Q.  And you can -- turn to paragraph 14 of



                 6    the lease with me, because it's my understanding



                 7    what brings us here today is the language that



                 8    says, "Lessor requests that floor modifications



                 9    must be remedied at the termination of this



                10    lease.  Normal wear and tear excepted."



                11             So my question to you is under



                12    paragraph 6 of that assignment, that obligation



                13    that brings us here today is that of Limetrade,



                14    correct, because that obligation was arising



                15    after May 24, 2007, correct?



                16         A.  Yes.



                17         Q.  And the invoices that you produced last



                18    week that you were looking for, did any money



                19    actually change hands?



                20         A.  Yes.



                21         Q.  And did you bring those checks today?



                22         A.  I did not.



                23         Q.  Why not?



                24         A.  I didn't know I had to bring the checks.



                25         Q.  All right.  So did Simco declare this as
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                 1    taxable income?



                 2         A.  Yes.



                 3         Q.  And again, did you bring anything to



                 4    prove that money actually changed hands?



                 5         A.  I did not.



                 6         Q.  All right.



                 7                  MR. O’KELLEY:  That's all I've got.



                 8                  REDIRECT EXAMINATION



                 9    BY MR. BARFIELD:



                10         Q.  Briefly on redirect.  We got into



                11    details on some dates.  Turn back to Exhibit 1.



                12    The date on Exhibit 1 is what?



                13         A.  April 22, 2004.



                14         Q.  Okay.  And this is the lease with --



                15    between whom?



                16         A.  This is the lease -- Easy Tray, LLC.



                17         Q.  And is this the lease that Limehouse



                18    Produce initially assumed?



                19         A.  That is correct.



                20         Q.  And then it was subsequently assigned to



                21    Limetrade, LLC?



                22         A.  That's correct.



                23         Q.  Is the obligation to repair the floor in



                24    Exhibit 1?



                25         A.  Yes.
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                 1         Q.  And so Limehouse Produce, Inc., assumed



                 2    all of the obligations in Exhibit 1 in this



                 3    lease?



                 4         A.  That's correct.



                 5         Q.  That was Easy Tray's lease?



                 6         A.  That's correct.



                 7         Q.  And then per Exhibit 2, the assignment



                 8    between Limehouse Produce and Limetrade, did



                 9    those obligations of Easy Tray pass on to



                10    Limetrade?



                11         A.  Yes.



                12         Q.  And is that because Limehouse Produce



                13    had those obligations, per its assignment from



                14    Easy Tray?



                15         A.  That's correct.



                16         Q.  So for a period of time, just to be



                17    clear, Limehouse Produce did have the contractual



                18    obligation to repair the floor?



                19         A.  That's correct.



                20                  MR. BARFIELD:  That's all I have.



                21    Thank you.



                22                  RECROSS-EXAMINATION



                23    BY MR. O’KELLEY:



                24         Q.  And just to clean it up.  You answered



                25    yes when I asked you the request to clean up the
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                 1    floor was that of Limetrade, because Limetrade



                 2    was the tenant at the end of the lease, correct?



                 3         A.  Limetrade was the tenant at the end of



                 4    the lease.



                 5         Q.  And you just testified that the



                 6    paragraph I asked you to read, paragraph 6, says



                 7    that anything after May of 2007 is the obligation



                 8    of Limetrade, correct?  May 24th.



                 9         A.  Yes.



                10         Q.  All right.



                11                  MR. O’KELLEY:  Thank you.



                12                  THE COURT:  Anything else?



                13                  MR. BARFIELD:  I didn't know if you



                14    had any questions for the witness.



                15                  THE COURT:  No, sir.



                16                  MR. BARFIELD:  All right, you may



                17    step down.



                18             That's our last witness, Your Honor.



                19    There will be -- I was trying to figure out



                20    logistically the best way to do this.  I do



                21    intend to elicit some testimony on this subject



                22    of Limehouse Produce's liability.  They are a



                23    co-defendant with Limetrade.  I understand that



                24    Mr. O’Kelley is going to be calling



                25    Mrs. Limehouse as his possibly sole witness, and
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                 1    she would be the one to ask those questions.



                 2             Now, obviously when I rest, he's going



                 3    to move for a directed verdict.  And he's



                 4    probably going to move for a directed verdict on



                 5    the issue of Limehouse Produce's liability.  So



                 6    to the extent that that issue may be up for



                 7    grabs, so to speak, I could call Mrs. Limehouse



                 8    during my case in chief to elicit that testimony.



                 9    But again, I don't want to disrupt the rhythm of



                10    the trial out of deference to Mr. O’Kelley.  So



                11    that's sort of the situation I've found myself



                12    in.



                13                  THE COURT:  Okay.  Well, let me



                14    hear the motion first.  You've rested, as I



                15    understand it, with the exception that you want



                16    to -- you've got a potential cross-examination of



                17    the witness that may --



                18                  MR. BARFIELD:  May tip the scales



                19    on that motion, that's right.



                20                  THE COURT:  All right.  I've seen



                21    that before.



                22                  MR. BARFIELD:  It is a very



                23    discrete issue within what I'm sure is going to



                24    be some extended testimony.  So again, not



                25    wanting to disrupt the flow, but I could put her
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                 1    on the stand and just ask about that and then



                 2    turn her over to Mr. O’Kelley.



                 3                  THE COURT:  Do you have a position



                 4    on that, Mr. O’Kelley?



                 5                  MR. O’KELLEY:  Well, it's his case,



                 6    and I'm not going to tell him how to try it.



                 7                  THE COURT:  I got you.



                 8                  MR. O’KELLEY:  But if he calls her,



                 9    I get to cross her.



                10                  THE COURT:  That's right.



                11                  MR. BARFIELD:  That's right.



                12                  THE COURT:  That's exactly right.



                13    Well, you're the plaintiff.  You have the duty of



                14    persuasion.  It's your responsibility to make



                15    sure that the scale tips ever so lightly in your



                16    favor, correct?



                17                  MR. BARFIELD:  Yes, I do.



                18                  THE COURT:  I understand your



                19    position.  I just guess if you're going to rest,



                20    you've got to rest, and we'll see what happens.



                21                  MR. BARFIELD:  Yes, sir.  Yes, sir.



                22    It's an interesting quandary, but I appreciate



                23    that you're not allowed to put -- to weigh in on



                24    the issue.  I think I'm still inclined to rest at



                25    this time.
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                 1                  THE COURT:  All right.



                 2                  MR. O’KELLEY:  And, Your Honor,



                 3    Mr. Barfield saw me coming.  So we do move, as we



                 4    have to at this stage, for a directed verdict as



                 5    to several things, first of all, as to Limehouse



                 6    Produce remaining in the case.  The original



                 7    lease term ended on June 30th of 2008.  The



                 8    assignment that was effective May 24th of 2007, a



                 9    paragraph that was just read is that the



                10    assignee, meaning Limetrade, LLC, would indemnify



                11    and hold the assignor, Limehouse Produce,



                12    harmless from any and all liabilities arising



                13    after the closing date of that assignment.



                14             And the paragraph that brings us here



                15    today, paragraph 14, of the original lease about



                16    improvements states that, "Lessor" -- and there's



                17    a missing S -- "request" -- it should have said



                18    requests -- "the floor modifications must be



                19    remedied at the termination of this lease.



                20    Normal wear and tear excepted."



                21             So the termination of the lease being



                22    June 30, 2008, was the obligation of Limetrade.



                23    And of course, there's been the testimony that



                24    that lease was actually extended a couple of



                25    times with Limetrade.  And so Limetrade would be
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                 1    the only defendant -- needs to be the only



                 2    defendant in this case for the reasons under the



                 3    assignment that was agreed to by Mr. Simmons'



                 4    family trust, which are the plaintiffs here



                 5    today.



                 6             You heard him testify just a few minutes



                 7    ago that he agreed with me that the obligations



                 8    for the floor -- a request, rather, not



                 9    obligations, would be that requested of Limetrade



                10    because that was the tenant at the time.



                11             And, Your Honor, we also move for a



                12    directed verdict under these invoices and



                13    proposals that were just given.  No one has been



                14    able to testify either in October or today what



                15    the original condition of that floor was.  And



                16    the obligation request was to return -- restore



                17    or repair the premises, return them to their



                18    original condition.



                19             No one -- only God knows what that



                20    original condition was, because we haven't had



                21    any pictures of that original condition.  We



                22    haven't shown -- there's been no testimony about



                23    that original condition.  There's been plenty of



                24    testimony as to what the condition was when my



                25    client moved in, but not the original condition
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                 1    of the floors.  And frankly, these proposals and



                 2    the 400-plus-thousand-dollar work -- that's a



                 3    betterment, Your Honor.



                 4             That's what they're asking my client to



                 5    pay for, is a betterment.  Not -- not a repair,



                 6    not damage.  But it's like renting a Chevette and



                 7    then asking me -- my clients to pay for a



                 8    Cadillac or a Rolls Royce or something more



                 9    expensive.  So we're moving for a directed



                10    verdict on that.



                11             And also, we're moving for a directed



                12    verdict on the actual language of paragraph 14.



                13    And you heard Mr. Simmons the last time we were



                14    here that this is a request that floor



                15    modification must be remedied at the termination



                16    of lease.  You've seen the e-mail from my



                17    deceased law partner who said what work was done



                18    at the time.  You've seen the testimony -- or



                19    heard the testimony from our engineer about what



                20    his thoughts were on the floor.  But again, we're



                21    here for a request that was, frankly, met and



                22    dealt with.  They just want us to pay for a



                23    betterment, which they're not entitled to under



                24    the law.



                25                  THE COURT:  Mr. Barfield?
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                 1                  MR. BARFIELD:  Thank you, Your



                 2    Honor.  Take those issues in order.  With regard



                 3    to Limehouse Produce's potential liability, they



                 4    are a party defendant to the case.  And while



                 5    they've not been discussed extensively within the



                 6    context of the testimony because they were



                 7    briefly the tenant prior to the assignment that



                 8    we were discussing a moment ago, frankly, we're



                 9    trying to avoid the situation we saw prior to us



                10    going on the record here today with supplemental



                11    proceedings and such.



                12             And so Limetrade, LLC, was created as a



                13    -- clearly as a single-purpose entity.  And



                14    without getting ahead on the record, I think



                15    it's -- it's agreed to that that is now a dead



                16    letter.  Limehouse Produce, however, has been a



                17    going concern for decades.  They were the



                18    original tenant, albeit briefly.  But as



                19    Mr. Simmons just testified to, he agreed didn't



                20    have to.



                21             He agreed for them to transfer their



                22    obligations under the lease as Limehouse Produce



                23    to this new single-purpose entity, Limetrade,



                24    LLC.  And he did that, per his testimony, based



                25    on his reliance on the fact that Limehouse
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                 1    Produce had, in essence, agreed to indemnify the



                 2    single-purpose entity going forward.  And then



                 3    the lease was renewed in an unbroken line of



                 4    renewals on behalf of Limetrade, LLC.



                 5             But again, to the extent that the



                 6    original tenant was Limehouse Produce, they



                 7    assumed the obligations to repair the floor under



                 8    Easy Tray's lease.  We believe that Virgie



                 9    Simmons Trust is clearly contemplated as a



                10    third-party beneficiary under the assignment



                11    between the two Limehouse entities, which is why



                12    they had a comfort level to agree to that



                13    assignment.



                14             And so at a bare minimum, I think that



                15    creates a question of fact for the Court to



                16    consider and which is why I think that a directed



                17    verdict would be inappropriate on that particular



                18    issue.



                19             With regard to the original condition of



                20    the slab, we -- I respectfully disagree, at least



                21    in large part, with Mr. O’Kelley's



                22    characterization that the original condition of



                23    the slab is, in fact, somewhat of an unknown,



                24    because we established that Mr. Simmons was not



                25    the party that built the warehouse.  But he did
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                 1    buy it many, many years ago.  And he did testify



                 2    pretty extensively about what the condition of



                 3    the slab was when he bought the property prior to



                 4    Easy Tray, Limehouse's predecessor, making the



                 5    floor modifications that we believe the record



                 6    shows ultimately compromised the slab and created



                 7    this condition along with the ongoing activities



                 8    on top of those modifications that resulted in



                 9    the need to replace the slab.



                10             And so to the extent that the lessor



                11    recalls the original condition, we'd be fine with



                12    the condition as it was prior to Easy Tray, which



                13    we believe was the original condition of the



                14    slab.  And it's splitting hairs to think that it



                15    was somehow different then.  But to -- for our



                16    part, the original condition is pre-Easy Tray



                17    modifications.



                18             And then finally, with regard to whether



                19    or not the repair or replacement of the slab is



                20    obligatory, again, that's an interpretation



                21    question under the lease.  Obviously we believe



                22    that it is obligatory per the lease.  But at this



                23    stage for purposes of a directed verdict, we



                24    believe that there's at least a serious question



                25    of fact there as to the proper interpretation of
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                 1    that.  And so a directed verdict on that issue



                 2    would be inappropriate.



                 3             And I think I've covered everything.



                 4                  THE COURT:  I'm going to deny the



                 5    motion for a directed verdict, which is probably



                 6    a motion for involuntary nonsuit.  But I know you



                 7    guys practice in the trial court -- in the jury



                 8    court system all the time.  And I'm very



                 9    protective of my little -- nice little words that



                10    we use in this court.  But it is a directed



                11    verdict, motion, same thing.  I'm going to deny



                12    the motion.  But I'll hear from you,



                13    Mr. O’Kelley.



                14                  MR. O’KELLEY:  Hear from me in our



                15    case in chief, correct?



                16                  THE COURT:  In your case in chief,



                17    yes, sir.



                18                  MR. O’KELLEY:  And at this time, we



                19    call Andrea Limehouse to the stand.



                20                  THE COURT:  We're going to take a



                21    break.



                22                  (A recess was taken.)



                23                  MR. O’KELLEY:  I call Ms. Andrea



                24    Limehouse to the stand.



                25                     ANDREA LIMEHOUSE,
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                 1    having been first duly sworn, was examined and



                 2    testified as follows:



                 3                    DIRECT EXAMINATION



                 4    BY MR. O’KELLEY:



                 5         Q.  Mrs. Limehouse, we are going to be



                 6    walking through this notebook.  But tell His



                 7    Honor --



                 8                  THE COURT:  Hold on a second.



                 9                  (Off-the-record discussion.)



                10                  THE COURT:  Go ahead.



                11                  MR. O’KELLEY:  May it please the



                12    Court.



                13                  THE COURT:  Yes, sir.



                14    (BY MR. O’KELLEY)



                15         Q.  Mrs. Limehouse, I'm sure His Honor has



                16    noticed you have an accent that may not be the



                17    same as everyone's in the courtroom.  Tell His



                18    Honor where you're from originally.



                19         A.  I'm from Norwich.  Norfolk, England.



                20                  THE COURT:  Norfolk, England?



                21                  THE WITNESS:  Yes.



                22                  THE COURT:  How about that.



                23    (BY MR. O’KELLEY)



                24         Q.  And you've been in the courtroom in



                25    October when we were here.  Tell His Honor what
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                 1    your role is at Limehouse Produce and how that



                 2    came to be.



                 3         A.  I guess probably chief operating



                 4    officer.  I do everything.  I came in 1979.  And



                 5    we were at Wappoo Road.  Limehouse Produce had



                 6    started at 49 Market Street.  And then in 1976,



                 7    my husband moved to Charleston County Market at



                 8    Wappoo Road with his cousin, Lawton Limehouse.



                 9    And I got here in '79.  And --



                10         Q.  When you say you got here, you mean to



                11    the States or to Limehouse?



                12         A.  I got here to Charleston.  To



                13    Charleston, yeah.



                14         Q.  And you and -- the gentleman who is



                15    right behind me is Jack Limehouse.  How long have



                16    you-all been married?



                17         A.  Since 1980.



                18         Q.  So you were working with him before



                19    you-all were husband and wife, correct?



                20         A.  Correct.



                21         Q.  And you said you're kind of the COO or



                22    jack-of-all-trades or run the show?



                23         A.  Uh-huh.



                24         Q.  In terms of the lease that brings us



                25    here today, tell us how that came to be.  In
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                 1    terms of -- and let me tell you what I'm asking.



                 2    You said you-all were on Wappoo Road at the time.



                 3         A.  Wappoo Road is --



                 4         Q.  How long did that last?



                 5         A.  It was -- they were there in 1976.  It



                 6    was the old auction market and old open building.



                 7         Q.  It was an old packing house, wasn't it?



                 8         A.  Old packing house built by the railroad.



                 9    Southern for agricultural stimulus after the



                10    Second World War.  And then Lawton's father,



                11    Julian Sidi, built another piece on to that



                12    original market with some friends of his.  They



                13    demolished the packing shed that used to be where



                14    the Sofa Super Store fire was and built the --



                15    what was the original Piggly Wiggly number eight.



                16             And so we were in the part that they had



                17    built on in the back part of the market until



                18    2007.  And we started to have food safety issues.



                19    Food safety has become a very important part of



                20    any food distribution business.



                21         Q.  And what food safety issues were you-all



                22    having in 2007?



                23         A.  Just an open dock.  Open dock, you know,



                24    birds.  It was a wooden dock, and we poured



                25    concrete on it, which obviously is an engineering
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                 1    nightmare.  As the building inspector told me



                 2    when he did the demolition order, "I watched you



                 3    violate every zone, every law for 40 years."  So



                 4    we just made things work.  We had a lot of



                 5    trailers for storage.



                 6             And it was -- the restaurant business in



                 7    Charleston was growing, and we didn't have enough



                 8    room.  And Dan Stevenson, who had done Easy Tray



                 9    with David Simmons, had --



                10         Q.  Let's just break.  When you say Easy



                11    Tray, are you talking about the folks who



                12    assigned the lease to you?



                13         A.  Correct, correct.



                14         Q.  And then they were in the space?



                15         A.  They were in the space.  And we -- they



                16    were buying product from us to process.  And so



                17    we found out that they were not make -- well, we



                18    knew they weren't making it.  They were



                19    processing two days a week, sometimes three for a



                20    couple of hours.  They had had several million



                21    dollars worth of Dutch and Italian processing



                22    equipment.  And their business model was severely



                23    flawed.  So he actually approached us.



                24         Q.  And who is he?



                25         A.  Dan Stevenson approached us about if we
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                 1    would have any interest in the property.  And we



                 2    went and looked at it.



                 3         Q.  And that was in 2007, correct?



                 4         A.  That was -- it would have been -- we



                 5    moved -- it would have been -- it was March -- we



                 6    signed the lease in March.  So it was probably



                 7    February.  January, February of 2007.  And I



                 8    think they had already stopped operations.



                 9         Q.  And look at Exhibit Number 2, please.



                10    And that is the assignment of the lease to



                11    Limetrade.



                12         A.  Uh-huh.



                13         Q.  And I'll tell you this.  And I think



                14    Mr. Barfield knows this.  Everyone has searched



                15    high and low for the original assignment, and no



                16    one has seen it.  But you recall there was an



                17    original assignment, correct, from Easy Tray to



                18    Limehouse Produce?



                19         A.  Correct.



                20         Q.  And then Limehouse --



                21         A.  I didn't know it was missing.



                22         Q.  Well, no -- I haven't seen it.  And I



                23    don't think anybody has -- but everyone -- it's



                24    referenced in Exhibit 2, correct?  It says



                25    March 3, 2007.
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                 1         A.  Uh-huh.



                 2         Q.  Easy Tray assigned all of its right,



                 3    title, and interest in said business leased to



                 4    Limehouse Produce, correct?



                 5         A.  Correct.



                 6         Q.  And then your testimony is that's about



                 7    the time you-all were looking for new space and



                 8    Mr. Stevenson approached you about taking over



                 9    the lease, correct?



                10         A.  Correct.



                11         Q.  And that lease, the original term of it,



                12    was to end in June of 2008.  Do you recall that?



                13    And you can look at it in the --



                14         A.  Yeah, I believe so.



                15         Q.  Exhibit 1 is the lease.



                16         A.  Okay.



                17         Q.  If you'll see -- see at the top, it says



                18    Initial Term and ending on June 30, 2008?



                19         A.  So June 30, 2008, yeah.



                20         Q.  And do you recall reading this lease



                21    before the assignment to Limehouse Produce and/or



                22    Limetrade?



                23         A.  I don't recall, but I'm sure we did.



                24    Stephen Schachte was our attorney.



                25         Q.  I was about to say you had an attorney
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                 1    at the time, correct?



                 2         A.  Yes, correct.



                 3         Q.  And in fact, Mr. Schachte was the



                 4    attorney who prepared the assignment we were just



                 5    discussing, correct?



                 6         A.  Correct.



                 7         Q.  And so you knew the terms of this lease



                 8    or were deemed to know it back in 2007, correct?



                 9         A.  Correct.  But we -- the only way we



                10    entered into this -- we don't have any -- all of



                11    our real estate is in separate LLCs.  We have



                12    that set up --



                13         Q.  Well, we'll get to that in just a



                14    minute, because what I -- you were here earlier



                15    today when there was discussion that Limehouse



                16    Produce entered this lease, correct?



                17         A.  Correct.



                18         Q.  And the lease, as I know, was assigned



                19    to Limetrade.  And you heard Mr. Simmons read



                20    paragraphs 5 and 6 of that assignment, correct?



                21         A.  Correct.



                22         Q.  And you were just explaining -- so the



                23    property on Market Street you were just



                24    discussing a few minutes ago where Limehouse



                25    Produce started, who owns that property?  Is it a
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                 1    single-purpose LLC or entity?



                 2         A.  49 Market Street, LLC.  All of our



                 3    properties are in separate LLCs.



                 4         Q.  For example, where you are on Carner



                 5    Avenue now, is that a separate LLC?



                 6         A.  Yes.



                 7         Q.  And when I say you, I'm talking about



                 8    your business.



                 9         A.  Yes.



                10         Q.  And Limetrade -- what I was asking --



                11    any of the property that is associated with



                12    Limehouse Produce is not owned by Limehouse



                13    Produce, is it?



                14         A.  Correct.



                15         Q.  It is owned by single-purpose LLCs?



                16         A.  Correct.



                17         Q.  And that's been that way for some time,



                18    correct?



                19         A.  Yes.  We had one mistake, and we learned



                20    from it.



                21         Q.  And for example, that's why Limetrade



                22    was created, correct?



                23         A.  Correct.



                24         Q.  And when this assignment was done 24 May



                25    of 2007, was Limehouse Produce operating out of
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                 1    the property?



                 2         A.  No.



                 3         Q.  Explain what had to happen with the



                 4    property for Limehouse Produce to be able to



                 5    operate out of the Trade Street building.



                 6         A.  We had a huge amount of work to do.  It



                 7    was filthy.  The offices were very disheveled.



                 8    We took down walls.  We put up hardwood counters.



                 9    Painted.  We built bathrooms, which we left for



                10    the landlord's use.  We built a three-stall



                11    bathroom with urinals and wash basins.  We



                12    installed full Wi-Fi, which we left for the



                13    landlord's use after we left.



                14             We had to spend -- so it was a little



                15    complicated, because Easy Tray having sold the



                16    lease to us couldn't move their equipment.  This



                17    was, like I said, very expensive equipment.



                18         Q.  The Dutch and Italian equipment you were



                19    just talking about?



                20         A.  Correct, for processing.  And they had



                21    barely used it.  So it was a huge deal that they



                22    got a national auction house to come in and sell



                23    it, because instead of -- normally you'd get 10



                24    cents on the dollar for used equipment, they were



                25    planning and did get 60 to 70 cents on the dollar
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                 1    because it was brand-new.



                 2         Q.  And what was this equipment processing?



                 3         A.  It was for peeling onions, and it was



                 4    for chopping peppers.  Their business plan was to



                 5    sell to Pizza Hut, but they didn't have a



                 6    contract.  So I mean, I don't know how they came



                 7    up with this plan.  But they barely operated.



                 8    They were at a loss from day one.



                 9         Q.  And you-all had to spend real money on



                10    the space before you moved in, correct?



                11         A.  Well, so yes.  So what happened was we



                12    couldn't see -- until the equipment was taken



                13    out, we couldn't really see what was there.  And



                14    when they took out the processing, the one piece



                15    of processing equipment, it wasn't near any



                16    expansion joints.  It was in the middle of a



                17    piece of concrete.  But it was degraded.  The



                18    aggregate was degraded.  And so it had to be



                19    taken out.



                20             David Simmons said we had already signed



                21    a lease, so he held us responsible for paying for



                22    it.  His superintendent recommended that I have



                23    them do the work to avoid any possible liability



                24    at a later stage, which we now understood --



                25         Q.  And look at Exhibit Number 3, please,
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                 1    Mrs. Limehouse.



                 2         A.  Yes.



                 3         Q.  Tell His Honor what we're looking at



                 4    with Exhibit Number 3.



                 5         A.  This is what I had to pay Simco for



                 6    doing the work to take out the piece of concrete.



                 7    The only real problem was that from the time that



                 8    we signed the lease in March, we were preparing



                 9    to move in.  So I had had my niece here from



                10    England.  She had moved our entire office and set



                11    everything up.  And they came in and cut the



                12    cement out and ruined everything.  I had to go



                13    back and re-clean everything.  So that was done.



                14         Q.  And you-all had to pay this $23,748?



                15         A.  Yes.  We paid this to Simco.  And then I



                16    had to pay -- I think there's an invoice in here



                17    for Turner Consulting.



                18         Q.  Yes, ma'am.  It's Exhibit 4.  Look at



                19    that.



                20         A.  Okay.



                21         Q.  You beat me to it.  Go ahead to



                22    Exhibit 4, and tell His Honor what --



                23         A.  Well, this was -- this was -- sorry.



                24    This was done at the same time.  So we had to go



                25    in -- and there was a lot of studs.  The studs
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                 1    that Keith constantly referred to, which are no



                 2    big deal.  I mean, it's just where a bolt has



                 3    been driven into concrete.  It doesn't penetrate,



                 4    but it has to be drilled out and capped.



                 5             And so we didn't even think about, you



                 6    know, that the landlord should have done it.  We



                 7    went ahead and did it ourselves.  So this is the



                 8    bill for doing that and for coating the new



                 9    concrete that had been poured that needed to be



                10    sealed.



                11         Q.  So before you moved in -- and using



                12    round numbers -- you had to pay a little over



                13    $55,000 before you could even move in, correct?



                14         A.  Well, that was just in concrete repairs.



                15    We built the bathrooms.  We had to have more than



                16    two bathrooms.  And we had to do the Wi-Fi and



                17    put in the telephone lines and -- and rehab the



                18    whole office.  I mean, I would say probably



                19    closer to 100,000.  I didn't honestly track it.



                20    I just thought it was appropriate.



                21         Q.  Just a necessary expense?



                22         A.  Necessary expense.  And it all



                23    transferred to the landlord when we left.



                24         Q.  And go back to Exhibit Number 1,



                25    paragraph 14, please.
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                 1         A.  Uh-huh.



                 2         Q.  And you just said that all of the



                 3    improvements and everything was going to transfer



                 4    to the landlord?



                 5         A.  Uh-huh.



                 6         Q.  What was your understanding of



                 7    paragraph 14 regarding the floor modifications at



                 8    the termination of the lease?



                 9         A.  That we would fill them in.



                10         Q.  Well, let's look at the language.  It



                11    says, "Lessor request that floor modifications



                12    must be remedied at the termination of the lease.



                13    Normal wear and tear excepted."



                14             Did I read that correctly?



                15         A.  Correct.



                16         Q.  And in terms of -- you just said fill



                17    that in.  What do you mean fill that in?  What



                18    were you going to fill in at the end of the



                19    lease?



                20         A.  Well, they had done a really terrible



                21    job putting the drains in.  I don't know who did



                22    it, if it was Simco or somebody else.  But they



                23    had reinforced -- they had concrete liners in the



                24    concrete that they had cut.  But the real problem



                25    is that -- what we didn't realize then until the
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                 1    slab was demolished was that there was this



                 2    uneven grade, because it had been poured in the



                 3    old-fashioned way with dump trucks.  So --



                 4         Q.  We're going to get to all of that.  But



                 5    we're just kind of walking back to the earlier



                 6    part of the lease.  When it was assigned, you-all



                 7    read the lease.  That's your testimony, correct?



                 8         A.  Correct.



                 9         Q.  And part of that would be reading that



                10    the landlord have a request that floor



                11    modifications must be remedied?



                12         A.  Uh-huh.



                13         Q.  You knew that, correct?



                14         A.  Correct.



                15         Q.  And how many times did you renew the



                16    lease?  And I'll tell you, that's Exhibits 5 and



                17    6.



                18         A.  Twice.



                19         Q.  And that would be through what year?



                20         A.  2008 -- no.  2007 to '12.  And then



                21    '12 --



                22         Q.  And if you look at Exhibit 6 --



                23         A.  -- to '17.  And then we did a one-year



                24    extension.



                25         Q.  Just a one-year extension.
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                 1         A.  I'm sorry.  2007 --



                 2         Q.  Well, let's ask it this way.  What was



                 3    the date you had to be out of the premises?



                 4         A.  June 30, 2016.



                 5         Q.  And when you-all moved into the premises



                 6    and you were talking drains and everything, tell



                 7    His Honor about kind of -- and there are a bunch



                 8    of pictures we'll walk through and other e-mails



                 9    and things we'll be going through.  But tell His



                10    Honor kind of what happened.  And you mentioned



                11    the Sofa Super Store.  You moved in the day after



                12    that fire, correct?



                13         A.  Correct.



                14         Q.  June of 2007?



                15         A.  Correct.



                16         Q.  And tell His Honor -- because he's heard



                17    testimony and seen pictures about flooding and



                18    drainage and issues with the floor.  Tell him



                19    about your experience.  And you can go all the



                20    way back to 2007 if you want to.



                21         A.  Well, like I said, we had these initial



                22    problems, which we took care of.  And the first



                23    few years were really not so bad.  But it seems



                24    like as the weather -- as we have these wetter



                25    years, we started to have more and more problems.
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                 1    And I think also that the concrete -- I mean, we



                 2    had a lot of subsidence.  And the only way I



                 3    think this could have happened is uneven --



                 4                  MR. BARFIELD:  Objection, Your



                 5    Honor.  I don't believe she's got the --



                 6                  THE COURT:  I understand.  Get her



                 7    to clean it up a little bit.



                 8                  MR. O’KELLEY:  Absolutely,



                 9    absolutely.



                10                  THE COURT:  Mr. Barfield has a



                11    point.



                12    (BY MR. O’KELLEY)



                13         Q.  So, Mrs. Limehouse, you're not an



                14    engineer, correct?



                15         A.  I'm not an engineer, no.



                16         Q.  So you have to rely on what the engineer



                17    said, correct?



                18         A.  Correct, yes.



                19         Q.  And you were here for your engineer's



                20    testimony, correct?



                21         A.  I was.



                22         Q.  And you don't have any disagreement with



                23    his conclusions, correct?



                24         A.  No.



                25         Q.  And so I can't -- you can't give us your
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                 1    opinion about the subsidence and what was going



                 2    on.  But did you notice subsidence?



                 3         A.  Yes.



                 4         Q.  And then the next exhibit, for example,



                 5    Exhibit Number 7, is a photo dated 10/8 of 2016



                 6    showing flooding and Limehouse Produce trucks.



                 7    Tell the judge what we're looking at here.



                 8         A.  This was Hurricane Matthew.  But really,



                 9    we should start in 2015.



                10         Q.  Well, let's start with 2015 --



                11         A.  Yes.



                12         Q.  -- where we had what was called The



                13    Storm of the Century with Hurricane --



                14         A.  Hurricane Joaquin.



                15         Q.  -- Joaquin of the coast and the



                16    Nor'easter and everything.  Tell His Honor what



                17    happened during that.



                18         A.  We had such radical flooding that we had



                19    to -- we, fortunately, had a friend at Sunbelt.



                20    And we managed to get a big sewage pump that



                21    pumped 2,200 gallons a minute.  And we got



                22    300 feet of sewerage pipe.  And we ran it out



                23    into the woods as far as we could to get the



                24    water away from the building and stop flooding,



                25    stop the water from coming in.  But it ran for
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                 1    36 hours.  Then Matthew.



                 2         Q.  And then the next year, we had --



                 3    unfortunately, in October, Hurricane Matthew hit?



                 4         A.  Correct.



                 5         Q.  And that's this photo --



                 6         A.  The same thing, yeah.  Both times we had



                 7    to get these huge pumps.  But we did it and took



                 8    care of it.  We never saw anybody from



                 9    maintenance or -- I actually stayed at Trotters



                10    to monitor during Matthew.



                11         Q.  Trotters being a hotel in West Ashley --



                12         A.  Hotel in West Ashley, correct.



                13                  (Reporter interruption.)



                14    (BY MR. O’KELLEY)



                15         Q.  We just finished with asking you about



                16    Hurricane Matthew.  Tell His Honor about other



                17    work that needed to be done or what else was



                18    going on with the floors and flooding and the



                19    whole -- because you were here for Mr. Willis's



                20    testimony, correct?



                21         A.  Yes.



                22         Q.  And tell His Honor why you had to bring



                23    in Southeastern Construction to do work while you



                24    were at the property.



                25         A.  Basically we had tried -- Scott Milligan
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                 1    was working a lot up at the property, so I would



                 2    see him a good bit.  He dreaded seeing me walk up



                 3    to him, because there was nothing that they could



                 4    do to fix the problems that we had in the floor.



                 5         Q.  And what were those specific --



                 6         A.  Subsidence.



                 7         Q.  Water coming into the -- up through the



                 8    floor, was that an issue later on?



                 9         A.  That was -- that was not -- the



                10    subsidence was the worst.  We had water coming



                11    up, but in -- only in one particular place, which



                12    was a dry area outside of our office.  And there



                13    was one seam, but it's where we stored our



                14    tomatoes to ripen them.  And there was one seam



                15    that if we drove over it after a rain, it would



                16    get a suction and just spew mud for hours.



                17         Q.  And when you were driving -- and you say



                18    we were driving over it.  What was being used --



                19         A.  A forklift.  A forklift.  2,500 pound



                20    max.  So not heavy freight.



                21         Q.  And you were here earlier -- do you-all



                22    ever use what are called hand jacks as well?



                23         A.  We use hand jacks.



                24         Q.  And how much do those generally weigh?



                25         A.  Less.
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                 1         Q.  Much less than a forklift?



                 2         A.  Much less.



                 3         Q.  And how many forklifts would be running



                 4    at any given time?



                 5         A.  We could have at night up to 10.



                 6         Q.  And I forgot to get you to explain to



                 7    His Honor -- I'm sure he's seen Limehouse Produce



                 8    trucks throughout the Lowcountry.  But to whom



                 9    are you-all mainly supplying produce?



                10         A.  Schools, restaurants, institutions,



                11    hospitals.



                12         Q.  It's a big wholesale operation, in other



                13    words?



                14         A.  We bring in truckloads of product and



                15    then ship it out to --



                16         Q.  And it's not a 9 to 5 business, is it?



                17         A.  It's not a 9 to 5 business.



                18         Q.  Explain to His Honor about the



                19    operations schedule.  I guess it depends --



                20         A.  We're pretty much 24/7.  But I mean,



                21    like I went to work at 3:30 this morning.  It's



                22    -- we close at 2:00 in the afternoon.  So it's



                23    really the busiest from midnight to late in the



                24    morning.



                25         Q.  Because that's when the trucks are
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                 1    coming in and going out?



                 2         A.  And that's where we're shipping.



                 3         Q.  That's right.  And again, shipping,



                 4    what's the farthest you're shipping to?



                 5         A.  What is the --



                 6         Q.  Your geographical area.  Where are you



                 7    shipping to?



                 8         A.  Tricounty.  Tricounty.  We go to



                 9    Beaufort two days a week.



                10         Q.  And in terms of -- there's an invoice.



                11    Go to the next exhibit, Exhibit Number 8, please.



                12    This is an invoice from July of 2017 from



                13    Southeastern Construction.  Tell His Honor about



                14    this invoice.



                15         A.  This is where David Willis went to fill



                16    the drains.



                17         Q.  The drains that had been placed into the



                18    flooring?



                19         A.  Correct.



                20         Q.  And when were those -- tell His Honor



                21    the history of those drains being put in the



                22    floors at the Trade Street location.



                23         A.  I don't know.  I mean, I don't know, and



                24    we don't use them.  I mean, drains are our worst



                25    enemy.  We -- in our new facility, we've got two
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                 1    10-foot drains for a 50,000-square-foot building.



                 2         Q.  And why are they your worst enemy?



                 3         A.  Listeria.



                 4         Q.  And listeria being a food-borne illness,



                 5    correct?



                 6         A.  And water-borne, yeah.



                 7         Q.  And in fact, do you-all do any



                 8    processing of --



                 9         A.  No.  We do no processing.



                10         Q.  And let me just finish the question too



                11    before you answer it.  I know you know what I'm



                12    doing, but just -- I don't want to get in trouble



                13    again.



                14         A.  Sorry.



                15         Q.  And so those drains at Trade Street, if



                16    they could have been eradicated, that would have



                17    helped, correct?



                18         A.  Correct.



                19         Q.  But they were there.  But you don't know



                20    who put them in or when they were put in,



                21    correct?



                22         A.  No, I do not.



                23                  MR. BARFIELD:  Your Honor, I've



                24    given him a lot of latitude on the leading



                25    questions, but --
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                 1                  THE COURT:  I get it.



                 2                  MR. O’KELLEY:  I'll be more -- less



                 3    yes-and-no answers.



                 4                  THE COURT:  Just tell him about the



                 5    drain.



                 6    (BY MR. O’KELLEY)



                 7         Q.  Do you know who put the drains in?  And



                 8    tell me about them.



                 9         A.  No, I don't.



                10         Q.  If you would, please, look at the next



                11    exhibit, Exhibit Number 9.  These are a series of



                12    e-mails between Gray Taylor, my former law



                13    partner who died in 2019, and David Simmons.  And



                14    then you were actually -- if you keep looking,



                15    this exchange began with an e-mail from you, the



                16    last page, on July 14, 2017.  Do you need to take



                17    a second and read these, or do you remember these



                18    e-mails, because it's been a few years since they



                19    were exchanged?



                20         A.  Yes.  I do remember the e-mails.



                21         Q.  Tell His Honor about the e-mails and the



                22    genesis of them and why they were being sent and



                23    all of that.  And you can start with the first



                24    one, which begins right before tab number 10.



                25    July 14, 2017, at 1:22 PM.
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                 1         A.  Uh-huh.



                 2         Q.  Well, tell His Honor why you were



                 3    writing Mr. Simmons about the sump pump.



                 4         A.  Oh, the sump pump.



                 5         Q.  Yep.  And here, let me show you.



                 6         A.  Oh, the last one?



                 7         Q.  Yes, ma'am.



                 8         A.  Because we were moving out.  And we --



                 9    there was one tiny pump when we moved in.  We had



                10    two auxiliary sump pumps apart from these crucial



                11    hurricane sewerage pumps.  We had two auxiliary



                12    pumps just to try and keep the dock clear of



                13    water, because there's a low -- there's a ditch.



                14    There's a low -- low area behind the building,



                15    and there's a ditch that comes up.  And that



                16    ditch would flood into the dock every time we had



                17    heavy rains.



                18         Q.  And so you paid for those pumps,



                19    correct?



                20         A.  Correct.



                21         Q.  And then keep reading the e-mails,



                22    because Mr. Simmons was talking to you about the



                23    floor drains, correct?



                24         A.  Well, he's talking to Gray.



                25         Q.  No, ma'am.  The e-mail right above
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                 1    July 14th of 2017.



                 2         A.  Okay, I've got it.



                 3         Q.  Right here.



                 4         A.  Okay.



                 5         Q.  And take a second to read it.



                 6         A.  Uh-huh.



                 7         Q.  Specifically, what does his second



                 8    paragraph say there?  And you can read it into



                 9    the record.



                10         A.  "On a different note, until the concrete



                11    floor drains are corrected, it goes without



                12    saying Limehouse Produce will be responsible for



                13    paying rent until" --



                14         Q.  Go a little slower.  Go a little slower



                15    for the court reporter.



                16         A.  Okay.  -- "until repairs are completed



                17    as the space is not rentable in the condition



                18    that it is now.  Please let me know when I can



                19    expect the floor drains to be removed and the



                20    concrete to be repaired correctly."



                21         Q.  And then turn the page, please.  And



                22    then there's an e-mail.  And again, you were here



                23    for Mr. Willis's testimony.  There's an e-mail



                24    from that same Friday.  Tell His Honor about that



                25    e-mail and about the meeting it references.  And
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                 1    take a second to read it if you need to.



                 2         A.  Do I need to read it?



                 3         Q.  To yourself.  Or just tell His Honor



                 4    about the meeting and about leaving the building



                 5    in June of 2017.



                 6         A.  We met there.  And I mean, I thought we



                 7    had agreed what we were going to do.  And David



                 8    Willis did it.  And then we didn't hear anything



                 9    back for several weeks.



                10         Q.  And then you got the e-mail on July 19,



                11    2017, with the list of items from Mr. Simmons,



                12    correct?



                13         A.  Correct.



                14         Q.  And then again, turn the other way.



                15    Going towards Exhibit 9.  At some point, you



                16    turned this over to my law partner, correct?



                17         A.  Yeah, immediately.



                18         Q.  And then there's an e-mail -- if you



                19    keep going back -- from Gray Taylor to



                20    Mr. Simmons on July 25, 2017, correct?



                21         A.  Correct.



                22         Q.  And it references paragraph 14 of the



                23    lease, correct?



                24         A.  Uh-huh.



                25         Q.  And is that a yes?
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                 1         A.  Yes.



                 2         Q.  And what was Mr. Taylor telling



                 3    Mr. Simmons in this e-mail?



                 4         A.  "Specifically section 14 states that the



                 5    lessor requests that floor modifications must be



                 6    remedied at the termination of this lease.



                 7    Normal wear and tear excepted."



                 8         Q.  And then underneath, Mr. Taylor explains



                 9    what Limetrade did.  What did Limetrade do,



                10    according to his correspondence?



                11         A.  Gray said, "It's my understanding that



                12    Limetrade, LLC, has installed lighting superior



                13    to the original installation, filled in the floor



                14    drains, cleaned the floors, and removed any



                15    ducting suspended from roof rafters.  Limetrade,



                16    LLC, has not and will not repair concrete damage



                17    due to subsidence from engineering issues with



                18    the premises or make any of the wish list of



                19    repairs detailed in your e-mails below."



                20         Q.  And after you-all moved out, did it come



                21    to your attention that repairs were being done or



                22    the slab was being removed?  Tell His Honor about



                23    your knowledge of those issues.  Sometime in



                24    2020.



                25         A.  Yeah, not for a while.  But yes, we
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                 1    did -- I don't even remember how we found out



                 2    that they were removing the slab.  And we asked



                 3    for permission to do a survey, an engineering



                 4    survey.  And had to really push to get an



                 5    agreement to do it.  And we sent Coastal



                 6    Engineering -- Michael Allen from Coastal



                 7    Engineering.



                 8         Q.  The same Mr. Allen who testified --



                 9         A.  Correct.



                10         Q.  -- in this case, correct?  And you're



                11    going to rely on his opinions as to the floor and



                12    the condition thereof, correct?



                13         A.  Yes.



                14         Q.  All right.  Mrs. Limehouse, if you



                15    would, please -- this might take awhile, but



                16    let's turn to Exhibit Number 14.  And I'll



                17    represent to you -- your pictures that people



                18    have testified to or talked about.  But a lot of



                19    them are pictures we got from you-all.  Let's



                20    just walk through them.  And we're going to



                21    identify them as 14.  And you see down at the



                22    bottom it's got BBT 1374 number four and a



                23    number?



                24         A.  Uh-huh.



                25         Q.  Let's identify them that way.  So tell

�

                                                                      61







                 1    His Honor what this first picture we're looking



                 2    at -- shows the bottom half of a very



                 3    well-dressed gentleman.  And he's standing on



                 4    something.  Tell His Honor what we're looking at.



                 5         A.  This is the seam -- this is the seam



                 6    outside of the office that --



                 7         Q.  And when you say seam, S-E-A-M, correct?



                 8         A.  Oh, I'm sorry.  Yes.  Well, expansion.



                 9    Expansion seam, I guess.  Expansion joint,



                10    whatever.  But this was -- this is in an area



                11    that's completely dry outside of the office.  To



                12    the right of these photographs would be the



                13    windows out to the parking at the front of the



                14    building.



                15             We don't use water for anything.  We



                16    only use vacuum cleaners, scrubbing machines.  So



                17    we had to constantly run the vacuums over,



                18    because these are the areas I'm talking about.



                19    When you went over with a forklift, there would



                20    be a suction, and we'd get consequent seeping of



                21    mud.



                22         Q.  And there's certain boxes in the back of



                23    that picture.



                24         A.  Tomatoes.  That's where we ripen



                25    tomatoes and avocados.  It's an ambient area
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                 1    outside of the office, not in the cooler.



                 2         Q.  And is that Mr. Limehouse standing on --



                 3         A.  It is.



                 4         Q.   -- what looks like cardboard?



                 5         A.  It is.



                 6         Q.  Turn to the next picture.  It's BBT



                 7    1374, number four, number seven.  Tell His Honor



                 8    what we're looking at there.



                 9         A.  Number --



                10         Q.  Just the next page.



                11         A.  Oh, the next page?



                12         Q.  Yes, ma'am.  We're going to -- we're



                13    going to --



                14         A.  It's the same.  The same -- seven,



                15    eight, nine is all that same seam.



                16         Q.  And then exhibits [sic] 10, 11, 12, 13,



                17    14, 15, those are all pictures taken by your



                18    engineer, correct?



                19         A.  Correct.



                20         Q.  And I think those go all the way to



                21    number 24.  And Mr. Allen testified about all of



                22    that, correct?



                23                  MR. BARFIELD:  When you say



                24    exhibit, you mean pages, right?



                25                  MR. O’KELLEY:  Excuse me.  It's the
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                 1    Bates labels at the bottom through number 23.



                 2                  THE COURT:  And just for the



                 3    record, it's Bates-labeled 1374.0004.  And then



                 4    pages 11 through --



                 5                  MR. O’KELLEY:  23, Your Honor.



                 6                  THE COURT:  -- 23 is what he



                 7    referred.



                 8                  MR. O’KELLEY:  Well, excuse me.  10



                 9    through 23.



                10                  THE COURT:  Excuse me.  10 through



                11    23.



                12    (BY MR. O’KELLEY)



                13         Q.  Those were all pictures that were



                14    provided to you by Mr. Allen, correct?



                15         A.  Yes.



                16         Q.  And he's already testified about what



                17    those pictures were, correct?



                18         A.  Yes.



                19         Q.  And then tell us -- 24, is that another



                20    picture of the seam?



                21         A.  Yes, it is.



                22         Q.  And then what are we looking at with



                23    exhibits 25, 26 -- excuse me -- pages 25, 26, 27,



                24    28, and 29, and 30?



                25         A.  28 is the pump, the industrial pump that
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                 1    we rented.  The previous pages are the dock



                 2    completely flooded.



                 3         Q.  And was that during one of the storms?



                 4         A.  Yes.



                 5         Q.  Do you know which one, whether it was



                 6    Joaquin or Matthew?



                 7         A.  I don't.  I don't.  But it's irrelevant,



                 8    because they both -- in both places, the dock



                 9    flooded completely for over 24 hours.



                10         Q.  And then turn to 29 -- page 29 and 30.



                11    What are we looking at in those?



                12         A.  Well, that's where we had to get the



                13    sewerage -- we had to go back to Sunbelt to get



                14    enough to get the water away from the building.



                15    It was just -- it was -- we were just playing for



                16    time.  I mean, it came right back.  But we just



                17    pumped fast enough to where we didn't flood.  The



                18    electrical transformers are right down the aisle



                19    next door to where that pump was.  So it would



                20    have been fairly catastrophic for everybody if we



                21    flooded.



                22         Q.  And then turning to page number 30 of



                23    this exhibit.  What are we looking at there?



                24         A.  30?



                25         Q.  Yes, ma'am.
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                 1         A.  That's the sewerage pipes.  Sewerage



                 2    pipes and electrical lines.



                 3         Q.  And how about 31, what are we looking



                 4    at?



                 5         A.  31, that's the parking lot in the front



                 6    of the building.



                 7         Q.  And is that standing water there?



                 8         A.  Standing water.



                 9         Q.  And how about 32?



                10         A.  Back to the street.  Same thing.  That's



                11    in front of the building.



                12         Q.  And then what are we looking at in 33?



                13         A.  33 is a -- where you make the turn out



                14    onto Trade Street.



                15         Q.  And how about 34?



                16         A.  34 is our dock.



                17         Q.  Flooded again, correct?



                18         A.  Yes, but all the way.  Like I said, we



                19    were within a couple of inches of the building --



                20    the water coming in the building, which there



                21    again, for a food safety aspect would have been



                22    catastrophic.



                23         Q.  And tell me about exhibit -- page --



                24    excuse me -- the same exhibit, pictures 35 and



                25    36.
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                 1         A.  35 is the steps walking down to the



                 2    dock.  36 is our powered trailer that we have



                 3    parked at the dock to load pallets onto.



                 4         Q.  And 37 appears to be upside down?



                 5         A.  Upside down, yeah.



                 6         Q.  But it's showing --



                 7         A.  More of the same.



                 8         Q.  Turn it upside down correct,



                 9    Mrs. Limehouse.  If you'll just look my way.  Am



                10    I holding it the correct way?



                11         A.  Yes, yeah.



                12         Q.  What about page 38, what am I looking



                13    at?



                14         A.  This is pulling into the building.



                15         Q.  Also taken during one of the storms,



                16    correct?



                17         A.  Correct.



                18         Q.  And the same with 39?



                19         A.  39 is the front of the building.



                20         Q.  How about 40, it looks like there's a



                21    bunch of standing water on the other side of that



                22    Crepe Myrtle tree, correct?



                23         A.  Yes.  That's turning into the building.



                24         Q.  And how about 41?  The same question.



                25         A.  That's the roadside to show you exactly
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                 1    where it is.



                 2         Q.  And how about --



                 3         A.  In front of the building.



                 4         Q.  How about 42?  Again, there's a handsome



                 5    gentleman in that picture.  What are we looking



                 6    at?



                 7         A.  Oh, that's somewhere else.



                 8         Q.  That's not this property?



                 9         A.  That's not this property.



                10         Q.  All right.  What are we looking at on



                11    page 43?



                12         A.  Page 42 [sic] is Meeting Street.



                13         Q.  And how about page 43, what are we



                14    looking at?



                15         A.  That's our parking lot.



                16         Q.  During one of the -- at Trade Street?



                17         A.  At Trade Street.



                18         Q.  And again, during one of these storms,



                19    correct?



                20         A.  Yes.



                21         Q.  And how about 44, tell His Honor what



                22    he's looking at.



                23         A.  That's our trailer at Trade Street.



                24    This is the ditch that I'm talking about that



                25    brings the water down from the low area in the
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                 1    back.  And when we pumped out after Matthew, we



                 2    had four eels in the dock.  So I mean, it's a lot



                 3    of water that comes down that ditch.  I would



                 4    think it would probably do well to have a -- kind



                 5    of blockage at the other end.



                 6         Q.  And tell His Honor what 45 is a picture



                 7    of, the yellow line in the concrete.



                 8         A.  It's the water moving.  If you can see,



                 9    there's actual -- I mean, it was flowing down



                10    into the dock.



                11         Q.  And that is the edge of the dock, right?



                12         A.  Correct.



                13         Q.  And how about 46, what are we looking



                14    at?



                15         A.  46 is the dock.  That's where you'd go



                16    up the steps to go in.



                17         Q.  And are those the steps we saw in an



                18    earlier photograph?



                19         A.  Yes.



                20         Q.  And then tell His Honor what he's



                21    looking at in 47, 48, and 49.



                22         A.  Sunbelt.  Sunbelt sewerage pumps.  And



                23    this is the area that we found out in the woods.



                24         Q.  And are you talking about picture 48?



                25         A.  I'm talking about -- 48 is the area we
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                 1    found out in the woods.  We had to go to Sunbelt



                 2    and get additional pipes to run that far to get



                 3    the water away from the building.  It still came



                 4    back, but it gave us probably a couple hours.



                 5         Q.  And how about the next page, number 50?



                 6         A.  The same thing.  The same thing.  We



                 7    were very proud when we found the hole.  Oh, this



                 8    is 50 -- is the same thing, the docks.



                 9         Q.  And the same with 51?



                10         A.  Yes.



                11         Q.  And 52?



                12         A.  Yes.



                13         Q.  And then 53 shows the sign that says



                14    Limehouse Produce Office, Turn Here, correct?



                15         A.  Yes.



                16         Q.  That's just another angle of that same



                17    picture with a Crepe Myrtle, right?



                18         A.  Correct.



                19         Q.  And then these are -- maybe it's because



                20    I've -- they were blown up.  But tell His Honor



                21    what we're looking at in 54.



                22         A.  This is the kind of subsidence that we



                23    were seeing all over the floor.  It started to be



                24    really bad in 2014.  I think it's the first time



                25    that there's an e-mail that I sent to David
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                 1    telling him how serious the subsidence was.  We



                 2    turned several pieces of equipment over with full



                 3    pallets of produce on them because they just



                 4    literally sank, fell away into the floor.



                 5             And this kind of represents -- like I



                 6    said, I'm not an engineer.  But I think this must



                 7    be because these were the 2-inch parts of



                 8    concrete as opposed to 6-inch.



                 9         Q.  And when you reported them to your



                10    landlord, was a fix attempted?  What happened



                11    after you said, "Hey, the concrete is all busted



                12    up" -- or I don't want to put -- what happened



                13    after these issues were presented?



                14         A.  They made a couple of attempts.  I mean,



                15    Scott was more involved.



                16         Q.  And that's Scott Milligan, correct?



                17         A.  Scott Milligan, yes.  And they made a



                18    couple of attempts.  And they worked with Larry



                19    Lyon, my mechanic.  And we've got a whole myriad



                20    of different products to try, because concrete



                21    doesn't set up in cold temperatures.



                22             And so Scott actually one day did try a



                23    tent with a little propane heater for an area,



                24    which was absolutely not a success.  But we got a



                25    range of epoxy items to try and ameliorate some
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                 1    of these places.  But really, I mean, it was like



                 2    putting a Band-Aid on a hemorrhage, because we



                 3    got to where there was so many, we just had to



                 4    put in metal steel plates.



                 5         Q.  And for example, the next page, 55 and



                 6    56 and 57 and 58 --



                 7         A.  Same thing.



                 8         Q.  -- all showing places where the concrete



                 9    cracked or --



                10         A.  Correct.



                11         Q.  -- subsided?



                12         A.  It just -- it just subsided and



                13    disintegrated.  And so in all of those cases, I



                14    mean, like I said, Scott would literally dread me



                15    walking out behind them because it was always one



                16    of these problems, and there was not a fix.  We



                17    got David Willis involved.  He had some



                18    Silicabright [sic], I think it was called, that



                19    was an epoxy product that we tried.  But



                20    basically we couldn't -- it was way too much to



                21    try to fix.



                22             We ended up with 13 steel plates when we



                23    left.  And when we left, we did patch the floors,



                24    because the refrigeration was ours.  So it could



                25    be patched then, but --
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                 1         Q.  I have two more exhibits.  And I don't



                 2    know whether they ended up --



                 3                  MR. O’KELLEY:  They're not in the



                 4    notebook.  But remember these?



                 5                  MR. BARFIELD:  Yeah.



                 6                  MR. O’KELLEY:  Your Honor, I think



                 7    you should have copies.  We marked them as



                 8    Defendants' 1 and Defendants' 2 last time.



                 9                  MR. BARFIELD:  What was the second



                10    one?



                11                  MR. O’KELLEY:  The second one was a



                12    series of e-mails from 2014.



                13                  MR. BARFIELD:  Okay.



                14                  MR. O’KELLEY:  We're going to walk



                15    through those in just a minute.  And then the



                16    other one, D1, was the transaction showing that



                17    Limetrade had been terminated.



                18                  THE WITNESS:  Uh-huh.



                19    (BY MR. O’KELLEY)



                20         Q.  If you'll recall that, Limetrade was



                21    terminated in 2017, correct?



                22         A.  Yes.  I mean, the only -- the only



                23    reason for it to exist was to carry the lease.



                24         Q.  And once the lease was over, did



                25    Limetrade serve any purpose for you or your
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                 1    family?



                 2         A.  No.



                 3         Q.  And then you mentioned e-mails back in



                 4    2014 in contacting Mr. Simmons.  I'm going to



                 5    show you what we marked as Defendants' 2 last



                 6    time.  And you just -- your transition was



                 7    actually perfect, because you mentioned something



                 8    called SikaQuick.  Just tell His Honor about



                 9    these e-mails and what transpired, why did you



                10    write them, and what happened?



                11         A.  Well, December the 1st, structural



                12    problems.  "I called twice last week.  Asked for



                13    someone to come and address the subsidence in the



                14    concrete floor" --



                15         Q.  And, Mrs. Limehouse, just slow down.



                16                  THE COURT:  Whoa, whoa, whoa.  Slow



                17    down.



                18    (BY MR. O’KELLEY)



                19         Q.  A lot slower.  A lot slower, because



                20    she's got to take it --



                21                  THE COURT:  You've got a soft



                22    voice.



                23                  THE WITNESS:  I know, I know.  I'm



                24    sorry.



                25                  THE COURT: And she's trying to keep
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                 1    up with us.



                 2                  THE WITNESS:  Do I have to read the



                 3    whole thing, or can we just leave copies?



                 4    (BY MR. O’KELLEY)



                 5         Q.  Well, His Honor will read them.  But I



                 6    just want you to explain --



                 7         A.  Oh, what this is.



                 8         Q.  -- to the Court what it is -- you don't



                 9    have to read it into the record.



                10         A.  Desperation.  I mean, you know, if we --



                11    I, frankly, got to the point -- we had been



                12    looking for property.  We knew that the slab was



                13    bad.  We knew that we were in danger of failing



                14    the ever-threatening food safety if they saw mud



                15    seeping up through the floors, if they saw any of



                16    these patches of subsidence.



                17         Q.  And would that be from the State of



                18    South Carolina or the USDA?  How does it -- or



                19    both?



                20         A.  USDA.  But we are party to a third



                21    party.  We have to have third-party inspections



                22    for food safety designated by certain companies.



                23    And that might be Primus.  Might be Cook &



                24    Thurber.  There's a variety of them.  And certain



                25    purchasing entities will designate different
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                 1    ones.



                 2             But we knew that we were on some thin



                 3    ice.  So we had been looking desperately to find



                 4    some property to build a warehouse.  But we



                 5    weren't there, which is why we extended the lease



                 6    again.



                 7         Q.  Explain again -- walk His Honor through



                 8    those e-mails and just explain the discussions



                 9    that you were having at the time.  And if you



                10    need to review them, take your time.



                11         A.  Well, just to quote a small part of it,



                12    "I would not be calling repeatedly if there was



                13    not another serious issue.  And this morning,



                14    subsidence became bad enough to cause a piece of



                15    handling equipment to turn over with a loaded



                16    pallet.  We are both very lucky there was not a



                17    physical injury, although there was damage to the



                18    product that fell."



                19         Q.  And does that refresh your memory about



                20    the testimony you gave a little while ago about



                21    something turning over?



                22         A.  Correct.  Yeah, I mean, it wasn't once.



                23    It was several times.  So that's December



                24    the 1st, 1914 [sic].



                25         Q.  That would be 2014, correct?
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                 1         A.  I mean 2014.



                 2         Q.  I don't think anyone here was alive back



                 3    in 1914.



                 4         A.  July 20, 2015 --



                 5                  (Overlapping dialogue.)



                 6                  THE COURT:  All right, hold on.  We



                 7    can't hear with all of these conversations at



                 8    once.  Just one at a time.  And please make sure



                 9    you speak up for me.  Where are you, actually?



                10                  THE WITNESS:  Okay.  So there's a



                11    series of these e-mails to --



                12                  THE COURT:  At the very bottom of



                13    the page is a number --



                14                  MR. O’KELLEY:  If you'll just read



                15    that number.



                16                  THE WITNESS:  1374.0004.



                17                  MR. O’KELLEY:  And the page number



                18    is what he's --



                19                  THE WITNESS:  134.



                20    (BY MR. O’KELLEY)



                21         Q.  And then after that on 135 --



                22         A.  135.



                23         Q.  -- what's that discussion about,



                24    Mrs. Limehouse?



                25         A.  "I need to get the floors fixed this
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                 1    week.  Inspection, 7/29.  And subsidence, pretty



                 2    bad."  That would be food safety inspection.  And



                 3    that would be the subsidence that we've been



                 4    discussing.



                 5         Q.  And then on page 136, what are you --



                 6         A.  This is -- David Willis had found a



                 7    product, but it was very expensive.  And we got a



                 8    small amount to try, but it really wasn't any



                 9    better than the other product we had been using.



                10         Q.  The epoxy product?



                11         A.  Epoxy products.



                12         Q.  And then tell His Honor about what



                13    you're looking at on page 138.



                14         A.  138, I'm having a temporary fill.



                15    That's to tide us over.  I mean, we were



                16    constantly patching, putting down plates.



                17         Q.  And is that a picture of a plate on page



                18    one-thirty -- the next page?



                19         A.  It is.  It is.  It's a picture of a



                20    plate.  But it's a picture of -- the other side



                21    of the plate is another patch of subsidence.



                22    That's 139.



                23         Q.  I was about to say -- and then what's on



                24    140?



                25         A.  140, more complaints.  The drain pipes
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                 1    were broken and I think are still broken the last



                 2    time I went to see a friend of mine who is



                 3    working at 4791 Trade Street.



                 4         Q.  And what's the date of that e-mail?



                 5         A.  October the 3rd, 2015.



                 6         Q.  And how about the next page, 141?



                 7         A.  Okay.  This is -- 141 is -- okay.  This



                 8    would be Joaquin.



                 9         Q.  The storm of the century, correct --



                10         A.  Yes.



                11         Q.  -- is what some people were calling it?



                12         A.  It was the one that was five days.  And



                13    we had like three consecutive king tides before



                14    we got a tide that went out, which is probably



                15    when the eels arrived.  Yeah, the water came up



                16    very fast.



                17         Q.  And that's continued on the next page,



                18    142, correct?



                19         A.  Correct.



                20         Q.  And then tell His Honor about 143 and



                21    144.



                22         A.  More of the same.  More subsidence.



                23    "Please confirm Scott is coming," which a lot of



                24    times, they didn't show, because they had made it



                25    very clear that they didn't know what to do and
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                 1    couldn't -- were struggling to find --



                 2    basically -- I mean, they did ultimately what



                 3    they needed to do, which was put a new slab in.



                 4             So then October the 23rd, "David, the



                 5    floor degradation, as we have been discussing for



                 6    months, getting really dangerous.  I have patched



                 7    it twice at my own expense.  It needs a more



                 8    permanent fix.  I'm going to Atlanta to a



                 9    convention.  To be back Saturday evening.  But



                10    Larry Lyon, my mechanic, will be here if you come



                11    today.



                12             "I instructed him to get plates ready



                13    since last weekend, which is when I thought we



                14    had decided definitively to tackle this issue.



                15    Working around the damage, but the areas are



                16    getting so big, they're hard to avoid.  We had



                17    had another pallet spill yesterday.  Please



                18    advise."



                19         Q.  How about the next page?



                20         A.  More subsidence.



                21         Q.  And that's 146?



                22         A.  146.



                23         Q.  And how about 147?



                24         A.  Same.



                25         Q.  Pictures of subsidence?
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                 1         A.  Yes, subsidence.  And that's -- that's



                 2    adjacent to --



                 3         Q.  And when you --



                 4         A.  -- one of the drains.



                 5         Q.  Hold on one second.  When you're saying



                 6    that, you're talking about 147?



                 7         A.  147 is adjacent to one of the drains.



                 8    But most of these are not anywhere near the



                 9    drains.  They're just in the middle of the floor.



                10         Q.  And when you say these, you're talking



                11    about the areas --



                12         A.  These areas of subsidence.



                13         Q.  And then how about the next page, 149?



                14         A.  149, I think one -- in one of the



                15    discussions, I must have called Scott and asked



                16    what he could do.  And he just said, "Put a plate



                17    over it."  So I said, "David, for safety reasons,



                18    I had to secure this area, so purchased a steel



                19    plate to cover it.  This was Scott's



                20    recommendation.  I had hoped you would do it but



                21    couldn't wait any longer.  Andrea."



                22         Q.  And the next page, 150, is that a



                23    picture of the steel plate?



                24         A.  That is the picture of -- yeah.



                25         Q.  And it looks like it was -- how was it

�

                                                                      81







                 1    placed?  It is laying there or bolted?



                 2         A.  It's bolted.  Has to be bolted.



                 3         Q.  How about the next page, 151?



                 4         A.  Problems with the over -- overhang roof



                 5    on the dock doors.



                 6         Q.  And then the next page, 152 and -53.



                 7         A.  153, "I have not disconnected the power



                 8    to 4791 Trade Street yet, as the sump pump runs



                 9    on our circuit.  We had two other pumps to keep



                10    up with normal conditions.  The dock filled



                11    halfway the weekend of 7/1 with your pump



                12    running.  Do you want to switch the power before



                13    I disconnect?"



                14         Q.  And what year was that?



                15         A.  2017.  July 14th.



                16         Q.  And the next page, ma'am, what are those



                17    e-mails?  And you're at page 154, correct?



                18         A.  Yes.



                19         Q.  Unfortunately, they're not in



                20    chronological order.  And that's probably my



                21    fault.  But what are we -- what are we looking



                22    at?



                23         A.  That was a patch on the roof.



                24         Q.  And when you say that, you're talking



                25    about page 155?
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                 1         A.  155 is a patch on the roof.  The roof



                 2    was not the problem in this.  The floor was --



                 3    the slab was the problem.



                 4         Q.  And what are we looking at on the next



                 5    page?



                 6         A.  The roof.  155.



                 7         Q.  156?



                 8         A.  And 156.



                 9         Q.  And what's 157?



                10             And then 157 is a picture of what,



                11    Mrs. Limehouse?



                12         A.  Oh, that's just a hole in the



                13    insulation.



                14         Q.  And then 158 appears to be a drawing of



                15    the inside of the building, correct?



                16         A.  Yes.



                17         Q.  Mrs. Limehouse, from the time the



                18    operations started until the time you moved out,



                19    there were problems with the floor, correct?



                20         A.  Yes.  Much less at the beginning as the



                21    water tables came up.  And a lot of this, I



                22    think, is a topographical issue.  As the water



                23    tables came up --



                24                  MR. BARFIELD:  Objection, Your



                25    Honor.  I think she's venturing into hydrology.
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                 1                  THE WITNESS:  Yeah, and I'm not a



                 2    hydrologist, but I -- yeah.



                 3                  MR. O’KELLEY:  I think she's



                 4    allowed to say as observation.  If the water



                 5    table is rising, she can see it with her eyes,



                 6    Your Honor.



                 7                  THE WITNESS:  Yeah.



                 8                  THE COURT:  Well, I think the water



                 9    table was like under the ground.



                10                  MR. O’KELLEY:  Well --



                11                  THE WITNESS:  Subgrade.  I mean, I



                12    would say subgrade.  But yeah.



                13    (BY MR. O’KELLEY)



                14         Q.  We'll change it.  But you literally saw



                15    water coming onto the property and rising over



                16    time, correct, during --



                17         A.  I think that the two occasions that we



                18    had that severe flooding, it seemed like we



                19    didn't recover from them as we had when there was



                20    lesser rain.



                21         Q.  Fair enough.  And paragraph 14, the



                22    lessor request, tell His Honor what work you-all



                23    did when you left the space.



                24         A.  We cleaned everything.  We patched all



                25    of these places of subsidence in the floor,
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                 1    filled in the floor drains, took out all of the



                 2    overhead lights, cleaned all around the building.



                 3    I thought that we left it in much better shape



                 4    than it was when we moved in.



                 5         Q.  And in terms of paying for that work,



                 6    you-all paid for that work, did you not?



                 7    Limetrade did?



                 8         A.  Yes.



                 9         Q.  And do you recall what you actually had



                10    to spend to do that work?



                11         A.  No, I don't.  And a lot of it was done



                12    by Larry Lyon.  We had had our mechanic working



                13    up there for two or three weeks.



                14         Q.  In other words -- let me ask.  You were



                15    here for David Willis's testimony, correct?



                16         A.  Correct.



                17         Q.  And you heard what he had to say about



                18    what they got paid to do that work, correct?



                19         A.  Yes.



                20         Q.  And at the time, I think he was your



                21    contractor for your current building; is that



                22    correct?



                23         A.  Yes.



                24         Q.  So he was -- I think his testimony was



                25    that, "We were building Carner, and
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                 1    Mrs. Limehouse asked if I could go do some work



                 2    on Trade Street."  Does that refresh your memory?



                 3         A.  Yes.  But the bulk of the work was done



                 4    by Larry Lyon, our mechanic.  And he was up there



                 5    for several weeks fixing everything, taking down



                 6    and cleaning up.



                 7         Q.  And you didn't take out the bathrooms



                 8    you put in, correct?



                 9         A.  I did not, no.



                10         Q.  Or the lighting you put in there?



                11         A.  All the Wi-Fi.



                12         Q.  Or the --



                13         A.  The office was ready to move into.



                14         Q.  And we've already been through the



                15    exhibit showing the dispute that's been going on



                16    since that time, have we not -- and that would be



                17    Exhibit Number 9 -- where you and Mr. Willis met



                18    with Mr. Simmons at the property and then --



                19         A.  Yes.



                20         Q.  -- have had a history then?  And just to



                21    be clear, going back to Exhibit Number 2, the



                22    assignment.  Paragraph 6 states that Limetrade is



                23    going to take on and indemnify Limehouse Produce



                24    from 24 May 2007 forward, doesn't it,



                25    Mrs. Limehouse?
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                 1         A.  Yes.



                 2         Q.  And you were here this morning when



                 3    Mr. Simmons testified that he signed this



                 4    agreement for the Virgie C. Simmons Family -- it



                 5    says LLC here.  But you're aware that he



                 6    testified as to that, correct, that he signed



                 7    this document?



                 8         A.  Yes.



                 9         Q.  And in fact, you were here for his



                10    testimony last month and today, right?



                11         A.  Yes.



                12         Q.  And what was your intention -- and when



                13    I say your, I'm talking about Limehouse Produce



                14    and Limetrade's -- intention by having this



                15    assignment done by your attorney and signed by



                16    all of the parties involved?



                17         A.  To put the lease into an LLC like we



                18    have all our properties.



                19         Q.  And Limetrade -- when you got the



                20    original assignment, had Limetrade been



                21    established at that time?



                22         A.  No.  We established it as soon as we had



                23    the intent to move.



                24         Q.  And in fact, at the original assignment



                25    was March.  And then this assignment was two
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                 1    months later, correct?



                 2         A.  Prior to Limehouse Produce moving in.



                 3         Q.  Right.



                 4                  MR. O’KELLEY:  Mrs. Limehouse,



                 5    that's all I have for you for now.  I'm sure



                 6    Mr. Barfield will engender me asking you some



                 7    questions.



                 8                  (A recess was taken.)



                 9                    CROSS-EXAMINATION



                10    BY MR. BARFIELD:



                11         Q.  Good afternoon, Mrs. Limehouse.



                12         A.  Good afternoon.



                13         Q.  Can you pull --



                14                  MR. BARFIELD:  I'm not sure what



                15    this has been numbered.  This exhibit --



                16                  MR. O’KELLEY:  17 or 18.  No, it's



                17    not.  It's Defendants' -- hold on.



                18                  (Off-the-record discussion.)



                19                   MR. O’KELLEY:  It's Defendants' 1.



                20    (BY MR. BARFIELD)



                21         Q.  So Defendants' Exhibit 1, this is a --



                22    from the South Carolina Secretary of State's



                23    website, I believe.  Does that track with what



                24    you know?



                25         A.  Yes.
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                 1         Q.  And this indicates that Limetrade, LLC,



                 2    has been terminated as an entity, correct?



                 3         A.  Yes.



                 4         Q.  And if you look -- it's not the biggest



                 5    print on the page.  But it says on the right-hand



                 6    column, Transaction Information.  And then



                 7    there's a Transaction ID.  And then underneath



                 8    that in smaller print, it says Submission Date.



                 9    What is the date that this was submitted?



                10         A.  The 4th of August 2017.



                11         Q.  2017.  So that means that Limetrade,



                12    LLC, ceased to exist as a going concern as of



                13    August 4, 2017, right?



                14         A.  Yes.



                15         Q.  Now, if you turn then to Exhibit 9 in



                16    the notebook, this is the series of e-mails that



                17    Mr. O’Kelley asked you about.  And it begins with



                18    some back and forth between yourself and



                19    Mr. Simmons and then sort of escalates into a



                20    back and forth between the lawyers for the two



                21    sides.  Is that accurate?



                22         A.  Yes.



                23         Q.  And it goes in reverse chronological



                24    order, as we -- as Mr. O’Kelley pointed out



                25    earlier.  So if you turn to the first page, which
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                 1    is actually the last e-mail chronologically of



                 2    the exhibit.  And this is the e-mail from David



                 3    Simmons to your attorney, Mr. Taylor.  Do you see



                 4    that?



                 5         A.  Yeah.  I was just looking at the dates.



                 6    I'm not familiar with the dates.



                 7         Q.  Okay.  And that's fine, because that's



                 8    what I'm going to ask you about.  So take your



                 9    time.



                10         A.  Yeah, it looks like the 25th was the



                11    last day of communication.



                12         Q.  Okay.  And that's July 25, 2017,



                13    correct?



                14         A.  Correct.



                15         Q.  And so that is just a few days before



                16    Limetrade, LLC, was terminated as an LLC with the



                17    Secretary of State?



                18         A.  Yeah.  I mean, I guess it was a week or



                19    so before.



                20         Q.  Okay.



                21         A.  I mean, we had planned on -- as soon as



                22    our last payments were made, we closed that bank



                23    account.



                24         Q.  But at that point, there was still an



                25    open dispute between Limetrade, LLC, and the
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                 1    landlord for the Trade Street warehouse, was



                 2    there not?



                 3         A.  Well, there was definitely some



                 4    discussion.  But there was no filing.



                 5         Q.  Okay.  Well, so you -- exactly.  There



                 6    was not yet a lawsuit.  But there was an open



                 7    dispute, wasn't there?



                 8         A.  There was a discussion with Gray.  And



                 9    then that went quiet until his obituary was in



                10    the paper.



                11         Q.  Which was certainly unfortunate.  But as



                12    between you and Virgie Simmons, LLC, there was --



                13    the dispute over the floor condition had not yet



                14    been resolved as of the date Limetrade, LLC, was



                15    dissolved, correct?



                16         A.  Two separate -- completely separate --



                17         Q.  Well, I didn't ask the reason why.  I'm



                18    just asking you to confirm that the dispute was



                19    ongoing when you dissolved the LLC.



                20         A.  I would say July 25th is before August



                21    the 4th.



                22         Q.  Okay.  As of August the 4th though,



                23    there had not yet been resolution.  In fact,



                24    there's no resolution to this day.  Am I right?



                25         A.  Correct.
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                 1         Q.  Now, if you look then at Mr. Taylor's



                 2    e-mail of July 25, 2017, to David Simmons,



                 3    there's a line in his e-mail that is in boldface



                 4    type and underlined, correct?



                 5         A.  Correct.



                 6         Q.  And it says, starting at the beginning,



                 7    "As you have stated, section 14 does call for



                 8    floor modifications are required to be returned



                 9    to their prior condition at lease termination.



                10    As of today, the modifications have not" --



                11         A.  I thought the wording --



                12         Q.  -- "been addressed at all or have not



                13    been properly restored to its original date."  So



                14    would you not agree with me that Mr. Taylor is



                15    agreeing with Mr. Simmons that section 14



                16    requires that floor modifications be restored or



                17    returned to their prior condition at lease



                18    termination?



                19         A.  Now, this says required.  I believe that



                20    it was request.



                21         Q.  I'm just quoting Mr. Taylor's e-mail.



                22         A.  Okay.



                23         Q.  Would you agree that Mr. Taylor was your



                24    representative at that time?



                25         A.  Yes.
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                 1         Q.  And he uses the word require?



                 2         A.  He did.  But I was just looking back,



                 3    because I seem to remember it was request.



                 4         Q.  Well, let's come at it from this way.



                 5    You did, in fact, undertake to one degree or



                 6    another to repair the floor, did you not?



                 7         A.  I repaired the subsidence, and I filled



                 8    the drains.



                 9         Q.  You had Mr. Willis fill the drains?



                10         A.  And work on the subsidence.



                11         Q.  I'm talking about after lease



                12    termination, you had --



                13         A.  After lease termination.



                14         Q.  And you had someone grind down some of



                15    those penetrations that were sticking up above



                16    the slab, did you not?



                17         A.  No.  That was done when they took out --



                18    I offered the refrigeration to the landlord, and



                19    he didn't want it.  And so I had to get a company



                20    to come and remove the refrigeration.  And



                21    they're the ones that ground the bolts.



                22         Q.  Is it your position that you would not



                23    have ground those bolts down but for those people



                24    taking the refrigeration equipment and doing it



                25    then?

�

                                                                      93







                 1         A.  I would not.  Put it a different way.  I



                 2    don't understand what you're saying.



                 3         Q.  All right.  Well, so you undertook to



                 4    make some repairs to the floor post-lease



                 5    termination, right?



                 6         A.  Well, you saw the areas of subsidence.



                 7    I mean, there were gaping holes.



                 8         Q.  Ma'am, that's not my question.



                 9         A.  When I took the plates --



                10                  THE COURT:  You've got to answer



                11    his question, ma'am.



                12                  THE WITNESS:  Okay.



                13    (BY MR. BARFIELD)



                14         Q.  You had the drains filled in by



                15    Mr. Willis?



                16         A.  Yes.



                17         Q.  Now, you didn't do that out of the



                18    goodness of your heart, did you?  You did that



                19    because you believed, as apparently Mr. Taylor



                20    did, the lease did require that the floor be



                21    repaired or restored to one degree or another,



                22    correct?



                23         A.  Request.



                24         Q.  Okay.  So you did that based -- out of



                25    your own pocket based on a request?
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                 1         A.  Yes.



                 2         Q.  Mr. Simmons requested?



                 3         A.  No.  The lease requested.



                 4         Q.  Okay.  Now, so my follow-up question



                 5    then is, per the lease, do you believe that



                 6    Limetrade, LLC, had any obligation to do anything



                 7    about those studs that were sticking up above the



                 8    grade of the slab after the refrigeration



                 9    equipment was removed?



                10         A.  Limetrade had already addressed it from



                11    the previous tenants.



                12         Q.  I'm talking about when you -- when you



                13    vacated the premises and your equipment was moved



                14    out, did you not have some of those studs ground



                15    out?



                16         A.  The company that removed the



                17    refrigeration, a nationwide company, and they



                18    took the studs down to what they thought was an



                19    appropriate level.



                20         Q.  And why did they do that?



                21         A.  Because that's the way they operate.



                22         Q.  Did you request that they do that?



                23         A.  No.



                24         Q.  They did that out of --



                25         A.  Because they're professionals.  That's
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                 1    what they do for a living.



                 2         Q.  Okay.  Did Limetrade, LLC, have any



                 3    obligation to address those studs sticking out of



                 4    the floor regardless of what that other third



                 5    party did to obtain the refrigeration equipment



                 6    post-lease?



                 7         A.  I think maybe the same responsibility



                 8    existed when we moved into the building, and I



                 9    had to address the same issue.



                10         Q.  Well, can we not agree that when you



                11    moved into the building, any issues you addressed



                12    were for the benefit of Limetrade's operations?



                13         A.  Correct.



                14         Q.  Not as a courtesy to the landlord,



                15    correct?



                16         A.  No.  I would have liked to have been --



                17    had the property in a move-in condition, but it



                18    was not.



                19         Q.  All right.  So after the lease was



                20    terminated, however, nothing you would do to that



                21    slab would be for the benefit of Limetrade's



                22    operations because Limetrade was no longer



                23    operating there.  Am I right?



                24         A.  Correct.



                25         Q.  Okay.  So back to my question.  But for
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                 1    this third party removing the refrigeration



                 2    equipment after Limetrade relocated to its own



                 3    facility, do you believe that Limetrade had any



                 4    obligation under the lease to do anything about



                 5    those studs sticking out of the concrete floor?



                 6         A.  I don't know that they were sticking



                 7    out.  When I looked at the floor, it really



                 8    looked in pretty good condition.



                 9         Q.  By the way, when you terminated the



                10    lease, did you have a contractor or an engineer



                11    come in and evaluate the floor and give you an



                12    estimate as to what it would take to restore it



                13    to its original condition?



                14         A.  That's not my job.



                15         Q.  But you did have somebody come and fill



                16    in the drains?



                17         A.  I came and filled in the subsidence --



                18    when I took the plates out, I had to fill the



                19    subsidence that was underneath, which could not



                20    be done while we had refrigeration because



                21    concrete will not set up below 45 degrees.



                22         Q.  But I asked about the drains.  You had



                23    -- David Willis's company came in and filled in



                24    those drains?



                25         A.  After the refrigeration was out.
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                 1         Q.  Right.  And you paid him to do that?



                 2         A.  Yes.



                 3         Q.  But did you have him come in or anybody



                 4    else come in and give you an estimate or any sort



                 5    of scope of work as to what it would take to



                 6    properly do that?



                 7         A.  I believe it was probably done.



                 8         Q.  That was not my question.  My question



                 9    is, did you have a professional, either a design



                10    or a building professional, give you a scope of



                11    work and/or an estimate as to what it would take



                12    to properly fill in those drains before you



                13    directed Mr. Willis to pour concrete into them?



                14         A.  I would say that David Willis is more



                15    than competent.



                16         Q.  Now, do you recall that Mr. Willis



                17    testified that his scope of work was dictated to



                18    him by you; in other words, you told him, "Fill



                19    in those drains with concrete."



                20         A.  Well, I actually don't know anything



                21    about that.  So I mean, he said that he was going



                22    to do it and he knew how to do it.



                23         Q.  And this was ancillary to his completing



                24    work on your new facility, correct?



                25         A.  No.
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                 1         Q.  It was not?



                 2         A.  No.



                 3         Q.  Do you not recall his testimony that



                 4    this was done as a favor to you because he had --



                 5    he was working on the new facility?



                 6         A.  He was still working on it.



                 7         Q.  Right.  Do you recall that he said he



                 8    would not have taken on that job as a single job



                 9    but for the bigger job?



                10         A.  That's probably true.



                11         Q.  So when I asked you if this was



                12    ancillary to his work on the other building,



                13    that's what I mean.



                14         A.  Well, it's a separate building.



                15         Q.  Of course.  And what exactly did you ask



                16    him to do at Trade Street?



                17         A.  Do whatever he thought he needed to do



                18    to put the floors in -- as -- back to as good a



                19    condition as he could, including filling all of



                20    the areas of subsidence.



                21         Q.  Back to as good a condition as he could



                22    to what extent?  We know now that the floor had



                23    to be torn up.



                24         A.  Well, it should have been torn up before



                25    we moved in.
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                 1         Q.  So would you not agree that it needed to



                 2    be torn up when it was torn up?



                 3         A.  I think we all -- everybody agrees that



                 4    it was a bad slab.



                 5         Q.  Okay.



                 6         A.  I don't think there's any question.



                 7    We're not -- it's not in dispute whether or not



                 8    we needed a new one.  It's who's going to pay for



                 9    it.



                10         Q.  You would agree with me that the



                11    condition of the slab deteriorated over the time



                12    that Limetrade was operating in the facility,



                13    would you not?



                14         A.  I do.



                15         Q.  And the deterioration, as we've seen



                16    from many photographs, was largely from above,



                17    right?



                18         A.  No.



                19         Q.  The concrete had started spalling --



                20         A.  No.  Underneath.  I mean, it's -- the



                21    subgrade was the problem.  There again, I'm not



                22    an engineer.



                23         Q.  Right, okay.



                24         A.  But when I see water coming up through



                25    expansion seams, I have to think there's a
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                 1    problem.



                 2         Q.  Well, what about the places that you



                 3    call -- used the word subsidence.  And let's



                 4    refer then back to Exhibit 13.  And let me have



                 5    you look at page 1 of 4.



                 6         A.  Page 1 of 14?



                 7         Q.  It's page 6 of 14.  There's a different



                 8    pagination in the bottom center of these pages,



                 9    so it's also page 1 of 4.



                10         A.  I'm on it.



                11         Q.  So these are some photos of the top of



                12    the slab, right?



                13         A.  Yes.



                14         Q.  Right.  And there's a location there



                15    where it looks like some concrete has been broken



                16    up or spalled and then ultimately patched over



                17    with one of those steel plates?



                18         A.  Yes.



                19         Q.  So again, this is damage to the top of



                20    the slab, right, that had to be covered over?



                21         A.  Well, that's not the top.  That's dirt



                22    underneath.  That's bad subgrade.



                23         Q.  Again, not -- not a soils expert,



                24    correct?



                25         A.  No.
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                 1         Q.  Okay.  Now, would you agree with me that



                 2    this is showing the subgrade from above and not



                 3    from below?



                 4         A.  I don't know what you're -- I don't



                 5    understand the question.



                 6         Q.  Well, there's missing concrete here,



                 7    right?



                 8         A.  There's subsidence.



                 9         Q.  Okay.  So that's what's patched, right?



                10    Missing concrete from above.



                11         A.  I guess.  I mean, I'm not sure what you



                12    mean, but yes.



                13         Q.  Right.  Well, the concrete went



                14    somewhere, right?  It didn't evaporate, did it?



                15         A.  Broke up.



                16         Q.  Okay, broke up.  And that's a slab that



                17    your machines are driving over all day every day,



                18    right?



                19         A.  We don't have heavy freight.



                20                  THE COURT:  Please answer his



                21    question.



                22                  THE WITNESS:  This would be where



                23    we were working.  That would be in the warehouse.



                24    (BY MR. BARFIELD)



                25         Q.  So you will agree then that sections
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                 1    like this of the slab deteriorated over time



                 2    while Limetrade was operating in that warehouse,



                 3    right?



                 4         A.  Yes.



                 5         Q.  Now, the photos that Mr. O’Kelley went



                 6    through with you in some detail showing all of



                 7    that flooding -- now, those were two named storms



                 8    causing flooding all over -- in Matthew's case,



                 9    all over the state of South Carolina?



                10         A.  Right.



                11         Q.  In fact, as I recall, part of I-95



                12    washed away.  Do you remember hearing about that



                13    in Matthew?



                14         A.  Yes.



                15         Q.  Stuff like that happened.  And so if you



                16    refer back to Exhibit 18, which is the exhibit



                17    with all of those photos --



                18                  MR. O’KELLEY:  Do you mean 14?



                19                  MR. BARFIELD:  Yes.  Wrong exhibit.



                20    My apologies.  Exhibit 14.



                21    (BY MR. BARFIELD)



                22         Q.  If you flip to page 42.  This is the



                23    photo I believe you identified as your Meeting



                24    Street property, not related to Trade Street,



                25    correct?
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                 1         A.  No.  This is not our Meeting Street



                 2    property.  This is down -- at the intersection



                 3    down by Bertha's.



                 4         Q.  Which wasn't there a photo that you said



                 5    was not of this property?



                 6         A.  Yeah, this is it.  This is by Bertha's.



                 7    There were ducks.  I was taking this photograph



                 8    because there was ducks swimming -- if you look



                 9    at that closely --



                10         Q.  Oh, yeah.



                11         A.  It's right by Bertha's down -- down --



                12    going towards town.



                13         Q.  Okay.  I see.



                14         A.  No.  That's not -- not our present



                15    location.



                16         Q.  All right.  But I only bring this up to



                17    note that there's pretty severe floating --



                18    flooding in this area as well.  There's ducks in



                19    the street swimming, right?



                20         A.  There is.  There is.  But where there's



                21    a concrete slab is where you run into problems,



                22    in my experience.  I've got the same problem at



                23    my new property.



                24         Q.  What problem do you have at your new



                25    property?
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                 1         A.  I had a problem with -- a pump failed



                 2    under construction of a new warehouse, and a



                 3    piece of my dock floated.  Basically the same



                 4    thing happened.  My dock filled with water.  And



                 5    when that happens and it floats, it's very easy



                 6    to get fracturing and damage.



                 7         Q.  I see.



                 8         A.  Concrete and water generally don't mix



                 9    together very well.



                10         Q.  And speaking of the dock wells, the sump



                11    pumps that you had to install during these named



                12    storms, those were located in the dock wells,



                13    correct?



                14         A.  The pump was outside of the dock well.



                15    We ran the sewerage pipes into the dock well.



                16         Q.  But you were trying to get water out of



                17    the dock wells --



                18         A.  We were getting it out.



                19         Q.  Those are essentially bowels in the



                20    ground, right?



                21         A.  Correct.



                22         Q.  Right.  So I mean, it's a known --



                23         A.  It's a problem.



                24         Q.  It's a known condition when you have a



                25    warehouse that's got a subgrade dock well that
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                 1    you're going to have to pump it out in a



                 2    significant rain, right?



                 3         A.  We've only had that problem once at our



                 4    new warehouse.  And that's when they were doing



                 5    construction behind us, and the pump failed.



                 6         Q.  But point of fact is at the Trade Street



                 7    location, the pumping you were doing was trying



                 8    to clear the water out of the dock wells because



                 9    they were holding a significant amount of water,



                10    right?



                11         A.  Because it was a danger to flood the



                12    building.



                13         Q.  Right.  But water never actually got



                14    inside the building?



                15         A.  Within 2 inches.



                16         Q.  If you go back to Exhibit 9, now I want



                17    to turn to the last page of the exhibit, which



                18    is -- starts with an e-mail from you to David



                19    Simmons.  I'm sorry.  That's from David to you.



                20    Are you there?



                21         A.  Yeah.



                22         Q.  Now he says in the second paragraph, "On



                23    a different note, until the concrete floor drains



                24    are corrected, it goes without saying that



                25    Limehouse Produce will be responsible for paying
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                 1    rent until the repairs are completed, as the



                 2    space is not rentable in the condition that it is



                 3    in now."



                 4             If you look -- flip over to your



                 5    response to him on the same day.  Did you correct



                 6    him for erroneously using the name Limehouse



                 7    Produce rather than referring to Limetrade?



                 8         A.  No.  I don't think I -- I don't mention



                 9    Limehouse Produce or Limetrade.



                10         Q.  Okay.  Do you ever recall correcting him



                11    if he erroneously used the name Limehouse Produce



                12    instead of Limetrade to refer to the tenant?



                13         A.  I don't believe he ever said Limetrade.



                14         Q.  Did he generally use Limehouse Produce?



                15         A.  Well, he'd generally say Andrea.



                16         Q.  What about when he referred to the



                17    entity, did you ever hear him say that his tenant



                18    was Limehouse Produce?



                19         A.  I don't think we really discussed it.



                20         Q.  Speaking of what may or may not have



                21    been discussed, do you recall any conversations



                22    with Mr. Simmons prior to the lease assignment



                23    from Limehouse Produce to Limetrade, LLC?



                24         A.  I really do not.  But Stephen Schachte



                25    probably would have been handling that.
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                 1         Q.  Would you agree with me that if



                 2    Limehouse Produce had an executed lease agreement



                 3    as it did with the landlord entity that the



                 4    landlord entity was under no obligation to permit



                 5    that assignment from Limehouse Produce to



                 6    Limetrade, LLC?



                 7                  MR. O’KELLEY:  Your Honor, I'm



                 8    going to object to that.  That calls for



                 9    speculation.



                10                  THE WITNESS:  I honestly --



                11                  THE COURT:  Let her answer the



                12    question.



                13                  THE WITNESS:  Yeah, I honestly



                14    don't remember what a discussion would have been.



                15    But from the minute that we entertained the idea



                16    of moving, it would have been a single-purpose



                17    LLC.  We set this up with John Kachmarsky.  We



                18    have every piece of our properties in separate



                19    LLCs.



                20    (BY MR. BARFIELD)



                21         Q.  And why is that?



                22         A.  Because it's the way we have it set up.



                23    We have a master LLC.  We have one tax-paying



                24    entity.  And every other piece of property under



                25    it is in a separate LLC.
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                 1         Q.  So was Limetrade, LLC, wholly owned by



                 2    Limehouse Produce?



                 3         A.  No.  It was owned by Jack and I.



                 4         Q.  And again, you don't know whether



                 5    Mr. Simmons was obligated or not to agree to that



                 6    assignment?



                 7         A.  I don't have any idea what discussions



                 8    went on between Stephen Schachte and Mr. Simmons.



                 9         Q.  Mr. Schachte was your representative,



                10    correct?



                11         A.  I was not privy to the legal discussions



                12    that went on.



                13         Q.  When Limetrade, LLC, was terminated or



                14    dissolved as a going concern, did it have any



                15    assets?



                16         A.  No.



                17         Q.  Where had all of the assets at that



                18    entity gone?



                19         A.  Well, it had minimal assets.  I mean, it



                20    would -- paid a small amount more in rent than it



                21    charged Limehouse Produce.



                22         Q.  And what about that refrigeration



                23    equipment that was sold to the third party?



                24         A.  I offered it to Mr. Simmons.  He didn't



                25    want it.  What I should have done is given it to
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                 1    the food bank, which I didn't know was looking



                 2    for equipment at the time.  It went to Bar



                 3    Equipment, and they paid $15,000 for it.  I mean,



                 4    they paid nothing, because the labor to take it



                 5    down is so high.



                 6         Q.  Well, where did the $15,000 go?



                 7         A.  It went into Limetrade.



                 8         Q.  And so when Limetrade was dissolved,



                 9    where did --



                10         A.  There would have been -- there would



                11    have been minimal assets.  I mean, I don't know



                12    exactly how much.  I could check and let you



                13    know.  But maybe $20,000 or something like that



                14    that would have stayed in the account until we



                15    closed the account out.



                16         Q.  And what happened to the money that was



                17    in the account when it was closed?



                18         A.  It would have been disposed to Jack and



                19    I.  Would have gone -- that's incorrect.  It



                20    would have gone to Limehouse Enterprises, which



                21    is the master LLC.



                22         Q.  All right.



                23         A.  Limehouse Enterprises pays the taxes.



                24                  THE COURT:  Is that an LLC or --



                25                  THE WITNESS:  It's a master LLC.
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                 1                  THE COURT:  Master LLC?



                 2                  THE WITNESS:  Yes.  And under it,



                 3    all of the various real estate LLCs.



                 4    (BY MR. BARFIELD)



                 5         Q.  And so where does Limehouse Produce fit



                 6    into that network of companies?



                 7         A.  It doesn't fit in.  Limehouse Produce is



                 8    an incorporated.



                 9         Q.  Does it own any property?



                10         A.  No.  I mean, real property, trucks.  But



                11    no property.



                12         Q.  Did you say that Limetrade, LLC -- how



                13    did Limehouse Produce then fit into the



                14    operations at Trade Street?



                15         A.  It was a tenant --



                16         Q.  If Limetrade -- let me finish.  If



                17    Limetrade, LLC, is the tenant and it only owns



                18    the property, it sounds like Limehouse Produce



                19    was the company that was actually operating out



                20    of that facility?



                21         A.  Limehouse Produce was the tenant to



                22    Limetrade.



                23         Q.  It was a subtenant for Limetrade?



                24         A.  Correct.



                25         Q.  Is there any documentation of that?  Was
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                 1    that in writing?



                 2         A.  Yes.



                 3         Q.  I don't believe I've seen that.



                 4         A.  I'm sure we have a document.  That would



                 5    be a Stephen Schachte document.



                 6         Q.  So then the operations within the



                 7    warehouse were always Limehouse Produce, right?



                 8         A.  Yes.



                 9         Q.  Let me have you turn to Exhibit 4



                10    briefly.  Are you there?



                11         A.  Uh-huh.



                12         Q.  And Mr. O’Kelley asked you about this a



                13    little bit earlier.  I want to make sure I'm



                14    clear on what this is.  This is an invoice from



                15    Turner Professional dated 6/27/07 to Limehouse



                16    Produce for some concrete repairs.  Can you



                17    refresh my memory what it was that they were



                18    doing and why at that time?



                19         A.  They were grinding off the bolts from



                20    the equipment that had been taken out and



                21    refinishing the floor where Simco had poured a



                22    new piece of concrete that wasn't sealed.



                23         Q.  So is the reason that they were grinding



                24    the bolts because Limehouse Produce would have



                25    found it difficult to operate within the facility
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                 1    with those bolts sticking up out of the slab?



                 2         A.  Yeah, they didn't do a very good job



                 3    when they took them out.



                 4         Q.  So you'll agree with me then that



                 5    operating in that warehouse with studs sticking



                 6    out of the slab, it's less than ideal?



                 7         A.  Correct.



                 8         Q.  Now, as we go down there, the



                 9    itemization here, I want to see if you can



                10    clarify something for me.  The first line item is



                11    for concrete crack repair.  That's pretty



                12    self-explanatory.  Then the next one, it says



                13    repair concrete, patching at floor drains, and 14



                14    other holes in penetrations for a little over



                15    $4,400.  And then the third one is bolt hole



                16    repairs for $1,825.



                17             Do you recall -- and I know it was a



                18    long time ago.  Do you recall what the



                19    distinction is between 14 holes and other -- 14



                20    other holes and penetrations versus bolt hole



                21    repairs?



                22         A.  Because they were processing, I think



                23    they had a lot of drains going down.



                24         Q.  Okay.



                25         A.  And they had to be -- they had to be
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                 1    sealed.



                 2         Q.  And so then the bolt hole repair line



                 3    item, do you think that that's more likely to be



                 4    the grinding or removal of the studs?



                 5         A.  Where the equipment was.



                 6         Q.  Right.  There's no number there.  Do you



                 7    know about how many of those they addressed on



                 8    that occasion?



                 9         A.  I do not.



                10         Q.  Would you agree that for $1,825, it



                11    probably wasn't very many?



                12         A.  Well, they had -- they only had about



                13    four pieces of equipment.  I mean, I don't think



                14    that you are gathering the scope of how small



                15    they were and what an ill-conceived business plan



                16    it was.



                17         Q.  Right.  So for -- I guess what I'm



                18    trying to get at is, is for $1,825 Turner



                19    Professional was addressing a very small number



                20    of those --



                21         A.  Correct.  It was just for where their



                22    equipment was.



                23         Q.  Gotcha.  So we've heard testimony then



                24    that there were 1,000 or more of these



                25    penetrations in the slab.  Do you recall that?
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                 1         A.  Yes.



                 2         Q.  So if you were going to take Turner



                 3    Professional's pricing at $1,825 to address just



                 4    a few of those, you would agree with me that them



                 5    performing that scope of work as to all of those



                 6    bolt penetrations would have been many orders of



                 7    magnitude more expensive?



                 8         A.  I mean, you're asking something that's



                 9    far too nebulous.  I have no idea what scope it



                10    was in any of the cases.



                11         Q.  Did you have Turner or some other



                12    company price out what it would take to perform



                13    the same scope of work to address those bolt



                14    penetrations after Limetrade vacated the



                15    premises --



                16         A.  No.



                17         Q.  -- slab wide?  You did not?



                18         A.  No.



                19         Q.  The only thing that was done to address



                20    those penetrations was when the third party came



                21    in to get the refrigeration equipment out,



                22    correct?



                23         A.  Correct.



                24         Q.  And they did it the way they wanted to



                25    do it, correct?
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                 1         A.  Yes.



                 2         Q.  Did you go behind them and inspect the



                 3    work they had done to grind down those --



                 4         A.  Yeah, I thought they had done a pretty



                 5    good job.



                 6         Q.  Would you have been satisfied going back



                 7    in as a new tenant to operate with the condition



                 8    that they left?



                 9         A.  It depends what path I was going to



                10    take.  And I probably would have looked at the



                11    paths that I was going to take and made a



                12    decision based on that.



                13         Q.  So you will agree then that the



                14    remaining condition they left could have impacted



                15    a particular tenant's decision to lease the space



                16    or not based on their needs, right?



                17         A.  Probably not as much as the subsided



                18    areas.  But possibly.



                19         Q.  If we turn back to Exhibit 2, which is



                20    the assignment from Limehouse Produce to



                21    Limetrade.  Looking at paragraph 5 at the bottom



                22    of the first page, will you agree with me that



                23    this stands for the proposition that if



                24    Limehouse -- I'm sorry.  Yes.  If Limehouse



                25    Produce -- now I'm confused.  Limetrade, LLC,
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                 1    damaged the property such that -- let me back up.



                 2    Take a second here.  There's too many Limes.



                 3             We'll re-read it.  "Assignor hereby



                 4    indemnifies and holds assignee harmless."  The



                 5    assignor is Limehouse Produce, right, and the



                 6    assignee is Limetrade?  Limetrade is taking over



                 7    the lease.  Do you follow?



                 8                  THE COURT:  You need to answer yes



                 9    or no.



                10                  THE WITNESS:  Yes.



                11    (BY MR. BARFIELD)



                12         Q.  "From any" -- "from and against any and



                13    all liabilities and obligations of the lessee



                14    under the lease and all obligations of assignor



                15    under any other agreements reflecting or relating



                16    to the premises which liabilities arose and



                17    obligations before this closing date."



                18             So that means that Limehouse Produce is



                19    going to indemnify Limetrade, LLC, against any



                20    liabilities that arise out of the lease that



                21    arose before the date of this assignment,



                22    correct?



                23         A.  Yes.



                24         Q.  And one of those obligations is -- and I



                25    understand there's a dispute as to the scope of
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                 1    this.  But those obligations that arose vis-a-vis



                 2    paragraph 14 of the landlord's lease with Easy



                 3    Tray that Limehouse Produce originally took over,



                 4    right?



                 5         A.  Yes.



                 6         Q.  And during the time that Limehouse



                 7    Produce was the tenant entity, the lessor, it was



                 8    subject to all of the requirements and



                 9    obligations under Easy Tray's lease, right?



                10         A.  Limehouse Produce did not move in until



                11    after the lease was assigned.



                12         Q.  Well, I understand that.  But it was



                13    contractually liable under all of the provisions



                14    in that lease assignment from Easy Tray, right?



                15         A.  Contractually, yes.



                16         Q.  And we've established that it was



                17    Limehouse Produce that actually was the entity



                18    that operated in the warehouse with all of the



                19    forklifts and pallet jacks and trucks and such,



                20    right?



                21         A.  Yes.



                22         Q.  And we haven't seen a sublease between



                23    the two.  But is there an indemnity provision in



                24    Limehouse Produce's sublease with Limetrade, LLC,



                25    that requires Limehouse Produce to indemnify
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                 1    Limetrade, LLC, from any damage or any



                 2    obligations to the landlord arising out of



                 3    Limehouse Produce's operations in the warehouse?



                 4         A.  That would have been written by Stephen



                 5    Schachte.  And if we don't have a copy of it, I'm



                 6    going to have to try to find it.



                 7         Q.  Okay.  Do you know whether that sublease



                 8    in writing was supplied to Mr. Simmons at any



                 9    time?



                10         A.  I'm sure it would have been, yeah.



                11         Q.  So I'll represent to you that I've never



                12    seen it.  That's not to say you're wrong about



                13    that.  But do you know if his approval was sought



                14    for that sublease?



                15         A.  Yes.



                16         Q.  So he was aware that it was Limehouse



                17    Produce operating in the warehouse?



                18         A.  We were very transparent from when we



                19    first started with the idea that it would be a



                20    single-purpose LLC that would hold the lease.



                21         Q.  Now, with regard to the condition of the



                22    slab at the time that Easy Tray moved out, what



                23    kind of due diligence did Limehouse Produce



                24    perform to inspect the slab prior to signing the



                25    lease?
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                 1         A.  We didn't do any engineering testing.



                 2    But in all honesty, it looked like pretty good



                 3    concrete after Wappoo Road.



                 4         Q.  And what about those floor drains that



                 5    Easy Tray had running all over the place, did you



                 6    guys have an engineer or a contractor or anybody



                 7    come in there and take a look at how they were



                 8    built and whether or not they had potentially



                 9    caused water to go where water should not have



                10    been?



                11         A.  Well, no.  I assume that that would have



                12    been a landlord responsibility.  I mean, we --



                13    our main problem with the drains was the listeria



                14    testing.



                15         Q.  Did you understand that it was Easy Tray



                16    and not the landlord that had cut those drains



                17    in?



                18         A.  No.  I have no idea who cut the drains.



                19    I mean, they did a terrible job.  But I would



                20    have thought that the landlord would have been



                21    overseeing it if he didn't do it.



                22         Q.  Well, now, you -- Limehouse Produce took



                23    over Easy Tray's lease, right?



                24         A.  Correct.



                25         Q.  And paragraph 14 of Easy Tray's lease
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                 1    says that they have somewhat of a responsibility



                 2    for restoring the slab to its original condition,



                 3    right?



                 4         A.  A request.



                 5         Q.  Well, we can argue about the meaning of



                 6    request.  Putting that aside, paragraph 14 says



                 7    that Easy Tray acknowledges that there's floor



                 8    modifications being made and they have an



                 9    obligation or perhaps out of the goodness of



                10    their heart upon request would be restoring the



                11    floor to its pre-lease condition, right?



                12         A.  I don't think that's what this says.  I



                13    think it says, "Lessor requests that floor



                14    modifications must be remedied at the termination



                15    of this lease."



                16         Q.  Right.



                17         A.  "Normal tear and wear excepted," which



                18    also, this slab is over 40 years old.  Not



                19    historic yet, but close.



                20         Q.  If you are assuming Easy Tray's



                21    obligations under the lease, wouldn't you have



                22    wanted to know what floor modifications they had



                23    made that were being addressed in paragraph 14 as



                24    part of your due diligence?



                25         A.  No.  Didn't cross my mind.
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                 1         Q.  It didn't cross your mind?



                 2         A.  Huh-uh.



                 3         Q.  But you undertook to fill in the floor



                 4    drains after you guys vacated the premises,



                 5    right?



                 6         A.  Correct.



                 7         Q.  So if you went in assuming that was a



                 8    landlord responsibility, why would you have those



                 9    filled in going out?



                10         A.  Well, I didn't say it was a landlord



                11    responsibility.  I said I thought the landlord



                12    would have overseen the engineering of the drains



                13    when they originally went in.



                14         Q.  I see.  So you did understand that Easy



                15    Tray had cut the drains?



                16         A.  Somebody, whether -- I think Simco did



                17    the dock.  I don't know whether they did the



                18    drains or they didn't do the drains.  I mean,



                19    that would be a question for Mr. Simmons.  I



                20    mean, the dock was a problem and has now been



                21    mainly filled in.



                22         Q.  You didn't have an engineer go out to



                23    look at the slab until after it had been



                24    demolished and essentially piled up in the back,



                25    right?
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                 1         A.  Correct.



                 2         Q.  Why not?



                 3         A.  Why would I?  It's not my slab.



                 4         Q.  Well --



                 5         A.  My main concern was getting out of there



                 6    before I got shut down for food safety



                 7    violations.



                 8         Q.  But you would agree with me that you



                 9    understood there was a dispute over the slab and



                10    they were planning to tear it out, right?



                11         A.  I did not until somebody went by and



                12    said they were actively tearing it out.  And



                13    that's when we got Michael Allen to go over and



                14    do an evaluation.



                15         Q.  Were you not told repeatedly in advance



                16    of the demolition of that slab that the landlord



                17    intended to tear that slab out and that if you



                18    wanted to have an expert come out there and look



                19    at it you needed to do it beforehand?



                20         A.  No.  When we tried to send Michael Allen



                21    out, it took several stabs for us to get



                22    permission to have him go and do it.



                23         Q.  But he was, in fact, given permission to



                24    go out there and do it before the slab was



                25    demolished, was he not?
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                 1         A.  It was partially demolished when he



                 2    went.



                 3         Q.  That was not my question.  He had the



                 4    opportunity to go out and look at it before it



                 5    was demolished, right?  Or at least the



                 6    opportunity was offered to Limetrade?



                 7         A.  We were not able to make an appointment



                 8    until he went the day that he went to do it.



                 9         Q.  And that was between the lawyers,



                10    correct?



                11         A.  I'm not sure.  I'm not sure who was



                12    involved in that, if it was him directly or if it



                13    was Hamlin or Gray.



                14         Q.  If I told you that my former colleague,



                15    Jeff Bogdan, helped with the coordination of that



                16    site visit, would that refresh your recollection



                17    that the lawyers were involved?



                18         A.  I believe so, because I don't remember



                19    much about it.  So somebody else arranged it.



                20         Q.  But it is correct that for whatever



                21    reason you did not have an expert engineer come



                22    and look at the condition of the slab or the



                23    property until after that slab had been



                24    demolished?



                25         A.  Correct.
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                 1         Q.  And so none of your -- or your expert



                 2    engineer had not had an opportunity to look at



                 3    the floor drains in the slab, right?



                 4         A.  I'm not sure.  It was partially



                 5    demolished when he went.  I'm not sure what was



                 6    left.  That would be a question for him.



                 7         Q.  Well, I'll represent to you I asked him



                 8    that question, and he said that it was gone.



                 9         A.  Oh, okay.  Well then, that's -- whatever



                10    he says is what it was.



                11         Q.  And the same thing with the anchor



                12    studs, those sections had been torn out as well,



                13    right?



                14         A.  Well, they would have been in the cement



                15    outside.



                16         Q.  But he did not have an opportunity to



                17    see them in situ, so to speak?



                18         A.  No.  I know it took awhile to schedule a



                19    visit.



                20         Q.  And do you recall him testifying that he



                21    was not aware of the design, the size, the



                22    location, or the length of the floor drains prior



                23    to his inspection of the demolished lab?



                24         A.  Well, he had a plan.  He had the same



                25    plan that's in this book.  So I mean, I presume
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                 1    it's the scale.



                 2         Q.  But he did not have an opportunity to



                 3    look at the floor drains as they were built, did



                 4    he?



                 5         A.  Well, you'd have to -- why don't you ask



                 6    your partner if he was coordinating the visit,



                 7    because I know it was a lot of trouble to get him



                 8    in there.



                 9         Q.  Well, the -- all I'm trying to establish



                10    is if the drains had been torn out, your expert



                11    engineer did not have an opportunity to see them



                12    as they were built before they were demolished,



                13    right?



                14         A.  I believe that that would be correct.



                15    But your partner could probably enlighten you



                16    more.



                17                  MR. BARFIELD:  Mr. Bogdan wised up.



                18    He's gone in-house with a former client.  And so



                19    he is now the object of my jealousy.



                20             I'll tell you what, if Your Honor will



                21    indulge me for one second to consult with



                22    Mr. Simmons, I think I'm about done.



                23                  THE COURT:  Sure.



                24                  (A recess was taken.)



                25                  MR. BARFIELD:  Your Honor, I think
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                 1    that is all I have for this witness at this time.



                 2    I may have some on redirect.



                 3                  THE COURT:  All right, sir.  Thank



                 4    you.



                 5                    REDIRECT-EXAMINATION



                 6    BY MR. O’KELLEY:



                 7         Q.  I'll be brief, but that's everyone's



                 8    famous last words.



                 9             The assignment between Limehouse Produce



                10    and Limetrade, Exhibit Number 2, go to



                11    paragraph 6.  Paragraph 6 states that, "The



                12    assignee," which would be Limetrade, "indemnifies



                13    and holds assignor," which is Limehouse Produce,



                14    "harmless from" -- and again, "any and all



                15    liabilities and obligations of the lessee under



                16    the lease and all obligations of assignor under



                17    any other agreement reflecting or relating to the



                18    premises which liabilities and obligations arise



                19    on or after the closing date."



                20             Did I read that correctly?



                21         A.  Yes.



                22         Q.  And what's the closing date of this



                23    assignment?



                24         A.  The 24th of May 2007.



                25         Q.  Now, go to paragraph 14 in Exhibit 1.
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                 1    In the middle of that paragraph, I'm going to



                 2    read something.  "The lessor requests that floor



                 3    modifications must be remedied at the termination



                 4    of this lease."



                 5             Did I read that correctly?



                 6         A.  Yes.



                 7         Q.  And the original termination date of the



                 8    lease is after the closing date of the



                 9    assignment, is it not?



                10         A.  Yes.



                11         Q.  Thank you.  Mr. Barfield asked you some



                12    questions about Defendants' Number 1.  What's the



                13    date of that document again?



                14         A.  August the 4th, 2017.



                15         Q.  And your testimony, I think, is that



                16    Limetrade was out of the building at that time,



                17    correct?



                18         A.  Correct.



                19         Q.  And you testified that it was always



                20    your plan to close Limetrade once the lease



                21    ended, correct?



                22         A.  Correct.



                23         Q.  And you've been asked lots of questions



                24    about why Limehouse Produce was on the original



                25    lease and who was operating and who was doing

�

                                                                     128







                 1    what.  Just for clarification, you always



                 2    planned -- when I say you, you and your



                 3    husband -- always planned to have a



                 4    single-purpose entity for this lease, correct?



                 5         A.  We have it for all our properties.



                 6         Q.  And, Mrs. Limehouse, as we sit here



                 7    today, do you know what the condition of the



                 8    floor was when Easy Tray moved into this property



                 9    in 2004?



                10         A.  No idea.



                11         Q.  And David Willis is a general



                12    contractor, is he not?



                13         A.  He is.



                14         Q.  And you heard his testimony in this



                15    court, correct?



                16         A.  I did.



                17         Q.  Did he testify anything that you would



                18    contradict or say he got wrong?



                19         A.  No.  I think he's accurate and



                20    competent.



                21         Q.  You testified earlier that you



                22    thought this was a --



                23                  THE COURT:  Hang on.  Ask it in a



                24    little --



                25                  MR. O’KELLEY:  Understood.  I'm
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                 1    moving on.



                 2    (BY MR. O’KELLEY)



                 3         Q.  You testified that you thought this was



                 4    a bad slab.  You're not an engineer or a



                 5    hydrologist or a mechanical engineer, correct?



                 6         A.  Correct.



                 7         Q.  You're just a layperson who is running a



                 8    business, correct?



                 9         A.  Correct.



                10         Q.  Okay.  Just wanted to clarify that.  You



                11    mentioned John Kachmarsky.  He's an attorney in



                12    Charleston who does estate and asset work,



                13    correct?



                14         A.  Correct.



                15         Q.  And you-all have used him from time to



                16    time -- because His Honor was asking a question



                17    about Limehouse Enterprises, and you said it was



                18    master LLC?



                19         A.  Correct.



                20         Q.  But it's not called master.  It's just a



                21    limited liability company --



                22         A.  No.  It's called a master LLC.



                23         Q.  Let me just finish my question.



                24         A.  Sorry.



                25         Q.  If I were to look it up in the Secretary
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                 1    of State's website, it would just say Limehouse



                 2    Enterprises, LLC, correct?



                 3         A.  Correct.



                 4         Q.  You don't have the word master in it.



                 5    But you're using it as the master LLC -- like a



                 6    holding company, for lack of a better term,



                 7    correct?



                 8         A.  Correct.



                 9         Q.  And I'll represent to you as well I've



                10    not seen a sublease for Limehouse Produce and



                11    Limetrade.  But you think there was one?



                12         A.  Yeah.  I mean, Stephen Schachte was very



                13    meticulous about things like that.  I'll just



                14    have to start going through -- if you don't have



                15    a copy of it.  But I would think the landlord



                16    would have a copy too.



                17         Q.  Well, I'll just tell you nobody has seen



                18    it in this case to date.



                19                  MR. O’KELLEY:  Mrs. Limehouse,



                20    that's all I have.  Thank you.  And His Honor



                21    might have some questions for you.



                22                  THE COURT:  I don't have any



                23    questions.



                24                  MR. BARFIELD:  I have nothing



                25    further, Your Honor.
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                 1                  THE COURT:  Thank you.  Appreciate



                 2    your testimony.  You may have a seat back over



                 3    there.



                 4                  MR. O’KELLEY:  And, Your Honor, we



                 5    don't have any more witnesses, and so we rest.



                 6    And I will renew my prior motions on the same



                 7    grounds of the assignment, that Limehouse Produce



                 8    is not a proper party based on the indemnity



                 9    agreement and the -- contained in the assignment.



                10             Also, we don't think we breached the



                11    contract, because there was a -- the contract



                12    lease says request.  It's not a shall or will or



                13    must situation.  It's a request.  And you've



                14    heard the testimony from Mrs. Limehouse that work



                15    was done.



                16             What the -- again, the same as before,



                17    what the defendants are asking for is a



                18    betterment here, which they're not -- excuse me



                19    -- the plaintiff is asking for a betterment,



                20    which they're not entitled to.  So we think we



                21    should get our voluntary -- involuntary nonsuit



                22    changes back to the proper language since it



                23    is -- Your Honor will decide.



                24             And having practiced before you many



                25    times, I generally know the way those motions are
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                 1    ruled upon, but -- making them so if the people



                 2    in black robes in Columbia have to look at



                 3    this --



                 4                  THE COURT:  All right.  I



                 5    appreciate that.



                 6             Any response.



                 7                  MR. BARFIELD:  Well, Your Honor,



                 8    I'll reiterate my same counter arguments to the



                 9    previously raised motions; however, I feel the



                10    need before I articulate my arguments fully --



                11    and I do have a motion of my own.  I would like



                12    to call Mr. Simmons as a rebuttal witness for



                13    about 30 seconds.



                14                  THE COURT:  Sure.



                15             Do you have any objection to that?



                16                  MR. O’KELLEY:  No.



                17                  THE COURT:  I should have given him



                18    that opportunity.



                19                  MR. O’KELLEY:  Absolutely.  So I'm



                20    sorry for jumping the gun, Your Honor.



                21                  THE COURT:  I apologize too.



                22                  MR. O’KELLEY:  And I'll reserve him



                23    and just say ditto again for -- again, our



                24    friends in Columbia.



                25                       DAVID SIMMONS,
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                 1    having been previously sworn, was examined and



                 2    testified as follows:



                 3                    REDIRECT EXAMINATION



                 4    BY MR. BARFIELD:



                 5         Q.  Mr. Simmons, very briefly.  And thank



                 6    you for being a three-peat on the witness stand.



                 7    I just have two things I want to cover with you.



                 8             Mrs. Limehouse said that she was unclear



                 9    about the opportunities that her expert were



                10    [sic] presented with to go and inspect the slab



                11    leading up to its demolition.  Do you recall



                12    whether or not those opportunities were extended



                13    on one or more occasions prior to the demolition?



                14         A.  Yes.  Your prior colleague, Mr. Bogdan,



                15    on numerous occasions -- and I was copied on the



                16    e-mails -- sent to her attorney numerous times



                17    that we were going to start demolition on a



                18    certain date and that if they wanted to do



                19    inspections they would need to do it prior.  And



                20    that was, if I remember correctly, probably



                21    30 days prior to commencement.



                22         Q.  And then the only other thing I want to



                23    address is this sublease question.  Do you recall



                24    ever seeing a sublease between Limehouse Produce



                25    and Limetrade, LLC?
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                 1         A.  No.



                 2         Q.  Okay.  But did you have an understanding



                 3    that there was an official sublandlord-subtenant



                 4    situation between those entities?



                 5         A.  No.



                 6         Q.  Was it your understanding though that



                 7    Limehouse Produce was the entity that was



                 8    actually operating out of the warehouse?



                 9         A.  I assumed so, because all of the trucks



                10    and signage, everything said Limehouse Produce.



                11                  MR. BARFIELD:  Thank you.  That's



                12    all I have.



                13                  MR. O’KELLEY:  I don't have any



                14    questions, Your Honor.



                15                      EXAMINATION



                16    BY THE COURT:



                17         Q.  Why weren't you made a signatory to the



                18    assignment?



                19         A.  I'm not sure.



                20         Q.  But I think I heard you say you



                21    understood it was okay with you, correct?



                22         A.  That's correct.



                23         Q.  Okay.  One other question.  I'm looking



                24    at this language that you -- that says as lessor



                25    that you request that the floor modifications
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                 1    must be remedied at the termination of this



                 2    lease.  Normal wear and tear excepted?



                 3             Has anybody suggested ever to you that



                 4    perhaps the word request was a word-processing



                 5    error and was actually meant to be required?



                 6         A.  I believe that's what the intent was,



                 7    but it was a mistake.



                 8         Q.  You never addressed that issue though



                 9    with Mr. Limehouse or Mrs. Limehouse?



                10         A.  I did not.



                11                  THE COURT:  All right.



                12                  MR. O’KELLEY:  And, Your Honor, if



                13    I could just clarify one thing.



                14                   RECROSS-EXAMINATION



                15    BY MR. O’KELLEY:



                16         Q.  Mr. Simmons, the back of Exhibit 2, you



                17    did consent to the assignment, correct?



                18         A.  That's correct.



                19                  MR. O’KELLEY:  Okay, just making



                20    sure.



                21                  THE COURT:  Yeah, I got that.  I



                22    just was wondering -- excuse me.  I don't mean to



                23    be --



                24                  MR. O’KELLEY:  No, sir.  That's it.



                25                  THE COURT:  I just looked at the
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                 1    assignment and said, "Why isn't his signature on



                 2    that thing?"  But he did say he agreed to it.



                 3    And I just wanted to -- that's why I was



                 4    following up.



                 5                  MR. O’KELLEY:  And that is your



                 6    signature, correct, Mr. Simmons, on the consent?



                 7                  THE COURT:  It's on the consent?



                 8    I'm sorry.



                 9                  MR. O’KELLEY:  Yes, sir.  That's



                10    what I was trying to clear up on the last page.



                11                  THE COURT:  Oh, I see it.



                12                  MR. O’KELLEY:  Page 4, Your Honor.



                13                  THE COURT:  I stopped too early.



                14                  MR. O’KELLEY:  Yes, sir.  That's



                15    why I was trying to clarify that.  Thank you.



                16                  THE COURT:  Thank you.



                17             Thank you very much.  It's a pleasure



                18    seeing you again.



                19                  MR. SIMMONS:  Thank you.



                20                  THE COURT:  Gentlemen, do you have



                21    a -- your motion has been -- I'm going to go



                22    ahead and state it.  You're going to make that



                23    same motion again?



                24                  MR. O’KELLEY:  It's the same motion



                25    I've made twice now, Your Honor, but I just have
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                 1    to make it again to preserve our record, because



                 2    our friends say if I don't say I'm adopting and



                 3    reasserting now that I've waived it.  So again,



                 4    the same arguments that you've heard.



                 5                  THE COURT:  Okay.  Thank you.



                 6             Mr. Barfield?



                 7                  MR. BARFIELD:  Your Honor, I've got



                 8    a bit of an off-the-wall motion.  But



                 9    considering -- you know, anticipating problems



                10    and angles and such, based on the testimony that



                11    we've heard today, I would like to amend our



                12    pleadings to conform the evidence in two ways.



                13             First, to the extent that we have a



                14    breach of contract claim against Limehouse



                15    Produce, Inc., and it is not -- potentially not



                16    evident in the pleadings -- and it's been a while



                17    since I've looked at them.  And sad to say I



                18    don't have a copy of our Complaint handy, at



                19    least not without digging through a box.  To the



                20    extent that it's not abundantly clear, we would



                21    assert that there's a third-party beneficiary



                22    angle to that contract claim.



                23             So we've got a direct contract claim



                24    against Limehouse Produce, Inc., because they



                25    were briefly the tenant entity.  But to the
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                 1    extent that that indemnity clause is in there



                 2    that makes them responsible for whatever they



                 3    were responsible for going forward, these would



                 4    be Limetrade -- we believe that the landlord



                 5    entity is clearly a third-party beneficiary of



                 6    that indemnity clause.  And so to the extent that



                 7    the two related entities owe duties to one



                 8    another, we believe that those duties flow to the



                 9    landlord as well.  That's the first one.



                10             The second amendment is a little --



                11    probably a little less anticipated.  But to the



                12    extent that they are alleging that Limehouse



                13    Produce does not have any contractual obligations



                14    to the landlord beyond that limited window of



                15    time, we believe that now that we have



                16    established that they -- albeit that the sublease



                17    is nowhere to be found, that they were a



                18    subtenant in that facility, that that creates



                19    liability and tort.



                20             And so I would move to amend to allege a



                21    negligence cause of action against Limehouse



                22    Produce, because clearly any damage to the slab



                23    caused by the operations, while contractually the



                24    responsibility of Limetrade, were caused directly



                25    by Limehouse Produce.  And therefore, I believe
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                 1    that they owe a duty and tort to the landlord and



                 2    that negligence would be appropriate to add.



                 3                  THE COURT:  Well, there's an -- to



                 4    get at that, and it's through an equity



                 5    indemnification.  It's the same principle.  I



                 6    hadn't thought about that in the context of the



                 7    way this was set up, because you have party one



                 8    and party two, and then you have third parties



                 9    who's running around out there using the



                10    facility.  And I think there's some language in



                11    the equity indemnification doctrine that allows



                12    for the third party to be -- to equitably



                13    indemnify.



                14                  MR. BARFIELD:  As long as there's a



                15    special relationship, I think you're right.



                16                  THE COURT:  Yeah, something like



                17    that.



                18                  MR. O’KELLEY:  And, Your Honor --



                19                  THE COURT:  I'm not a lawyer --



                20    judge that can quote the law off the top of my



                21    head.  I just never have been able to do that in



                22    46 years of operating in the confines of the bar.



                23    I always look stuff up.  So it's something I'll



                24    look up for sure.



                25                  MR. BARFIELD:  Okay.  Well, I would
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                 1    -- to the extent that that may be the better



                 2    theory or the flip side of the same coin, I would



                 3    move to assert that.



                 4                  THE COURT:  Well, I mean, it's --



                 5    let me hear what --



                 6                  MR. O’KELLEY:  And, Your Honor, I'm



                 7    not trying to take his case, but I don't know



                 8    that he needs these motions, because our enviably



                 9    in-house counsel, Mr. Bogdan, pled that Limehouse



                10    Produce was a -- one of the original defendants



                11    and was a party to the lease.  He used the word



                12    defendants.  And I do read Complaint before we



                13    come -- I read it again last night because I was



                14    like, "Oh, gosh, I've got to go back to court."



                15             Because it says that they are both



                16    parties to the lease and both have all rights and



                17    obligations -- are those of the defendants.  So



                18    he pled it very broadly.  So I don't know that



                19    these motions are necessary, because the way he



                20    pled it wasn't -- I mean, I think our comment



                21    about the assignment and the indemnification,



                22    those are defenses.



                23             And as for negligence, I don't think it



                24    -- we haven't established duty, breach,



                25    causation, and damage flowing, because this is a
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                 1    breach of contract case.  So I don't know that



                 2    these motions are needed, because this was pled



                 3    very broadly, which we're allowed to do.  And I



                 4    think that's ultimately Your Honor's decision.



                 5                  THE COURT:  Yeah, this is



                 6    interesting.  I'm not sure I understand the



                 7    master LLC stuff too well.  That may be a tax --



                 8                  MR. O’KELLEY:  I think that it is,



                 9    Your Honor, a tax thing.  We've had --



                10    Mr. Kachmarsky and his former partner, David



                11    Taylor, are very clever in that they create one



                12    LLC so there's only one tax ID number and one --



                13                  THE COURT:  One tax return.



                14                  MR. O’KELLEY:  Yes.  Yes, sir.



                15                  THE COURT:  LLCs don't pay taxes.



                16    All they do is report.



                17                  MR. O’KELLEY:  They report them.



                18    And then it's an easier flow-through than having



                19    to issue 15 different K-1s.  But it's just --



                20                  THE COURT:  But she testified that



                21    she and Mr. Limehouse were the sole members of



                22    both of the --



                23                  MR. O’KELLEY:  Master.



                24                  THE COURT:  Of Limetrade, LLC.



                25                  MR. O’KELLEY:  Correct.
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                 1                  THE COURT:  And I guess the



                 2    enterprise itself?



                 3                  MR. O’KELLEY:  Correct, correct.



                 4                  THE COURT:  Okay.  Let me think



                 5    about it.



                 6                  MR. O’KELLEY:  Thank you, Your



                 7    Honor.



                 8                  MR. BARFIELD:  Thank you, Your



                 9    Honor.



                10                  (The proceeding was adjourned at



                11    3:03 PM)
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                13
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        1                     JUDGE CHELLIS:  So this is the matter of



        2   Virgie C. Simmons Family, LLC, as a plaintiff, against



        3   Limetrade, LLC and Limehouse Produce, Inc., defendants.



        4   The civil action number is 2019-CP-18-02217.  Present



        5   today on behalf of the plaintiff is Mr. Kenneth Michael



        6   Barfield with Barnwell Whaley, and Mr. George Hamlin



        7   O'Kelley from Buist Byars & Taylor.  So I'll be glad to



        8   hear from you.  Do y'all want to make a short opening



        9   statement?  Would that be helpful.



       10                     MR. BARFIELD:  I think just to put the



       11   case in context.  I can do it in under a minute.



       12                     JUDGE CHELLIS:  All right.



       13                     MR. BARFIELD:  Your Honor, may it please



       14   The Court.  Again, I'm Michael Barfield on behalf of the



       15   plaintiff.  This is a pretty simple case in terms of



       16   issues.  I don't believe there are any complex matters of



       17   law that will have to be dealt with.  It's really just a



       18   question of how the facts are viewed.  My client owns a



       19   warehouse in Dorchester County, closer to Charleston than



       20   St. George.  But he leased a large portion of that



       21   warehouse space beginning in 2007 to the defendants.



       22   There had been a tenant in that space that was in the



       23   produce production and distribution business, and you're



       24   gonna hear about that.  That tenant went bankrupt or went



       25   belly up, and so the lease was assumed by the defendants
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        1   who ran a similar but not exact copy of that business



        2   model.  They ran a produce distribution center out of that



        3   location for about 10 years.  You'll hear that the lease



        4   provided that the defendant would be required to restore



        5   the facility to its pretenancy condition when they vacated



        6   the premises.  The issue that we're gonna be dealing with



        7   today is the concrete floor and the slab beneath the floor



        8   of that facility, and the question is whether or not the



        9   defendant did a sufficient job in attempting to restore



       10   that to its prelease condition or if what they did was



       11   insufficient.  You'll hear that ultimately that portion of



       12   slab had to be demolished and replaced, so this is an



       13   action for damages to recover the cost of that work.



       14                     JUDGE CHELLIS:  Okay.



       15                     MR. BARFIELD:  So that's the case in a



       16   nutshell.



       17                     JUDGE CHELLIS:  All right; thank you



       18   very much.



       19                     MR. BARFIELD:  You're welcome.



       20                     JUDGE CHELLIS:  Any response?



       21                     MR. O'KELLEY:  Yes, Your Honor.  May it



       22   please The Court, Hamlin O'Kelley here for the defendants,



       23   who are Limetrade -- which is a defunct entity.  We'll



       24   show that it was wrapped up soon after my clients got rid



       25   of this lease -- and also, for Limehouse Produce.  And we
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        1   do disagree with what Mr. Barfield said to some extent.



        2   There was a business lease with a crowd called Easy Tray;



        3   and Easy Tray was in the business of processing fruits and



        4   vegetables, onions, tomatoes.  They had this brilliant



        5   idea that they could sell presliced products to fast food



        6   businesses and they would take them.  Unfortunately, that



        7   didn't work for Easy Tray.  And my folks don't process



        8   vegetables or fruits, but they are the largest



        9   distributor.  You've probably seen the Limehouse Produce



       10   trucks all over the Lowcountry.  They've been in business



       11   for years.  They did assume this lease from Easy Tray in



       12   2007; and what you're gonna here from Mr. and Mrs.



       13   Limehouse -- who are sitting right here beside me -- from



       14   David Willis -- who's back here, he's in the construction



       15   business -- and from our expert, Mr. Allen, is that this



       16   concrete floor was no good from the get-go.  Easy Tray



       17   came in, they made modifications, they put in



       18   refrigerators, they put in drain lines.  And the floor,



       19   from the time before they moved in, was cracking, it



       20   leaked, it had problems.  They were at this space during



       21   what Your Honor will remember was the storm of the century



       22   back in 2015 when we had 20-plus inches of rain and the



       23   place really -- lots of damage.  The Limehouses were



       24   concerned the whole time that they were gonna lose their



       25   ability to actually have fruits and vegetables at the
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        1   facility because of the water damage and because of issues



        2   with storage.  They were concerned that if USDA ever came



        3   in or DHEC came in, they could lose their license, which



        4   would be devastating.  And what you're gonna hear is from



        5   the time before they even moved their storage, their



        6   distribution facility there, they had problems with the



        7   floor.  And there were problems with the floor throughout



        8   the lease.  You're going to hear that they dealt with Mr.



        9   Simmons and his agent, Kevin Milligan, from the get-go and



       10   there was no solution or fix to the problem.  When they



       11   left, they did make some repairs, as they were required to



       12   do; but you can't -- they couldn't restore the floor back



       13   to its original condition because its original condition



       14   was terrible when they moved in and that's what you're



       15   gonna hear today.



       16                     JUDGE CHELLIS:  All right; thank you



       17   very much.



       18                     Mr. Barfield?



       19                     MR. BARFIELD:  All right.  Your Honor,



       20   I'd like to call David Simmons to the stand.



       21                     JUDGE CHELLIS:  Come up here, sir.



       22                         DAVID SIMMONS,



       23   being first duly sworn by JUDGE CHELLIS, was examined and



       24   testified on his oath as follows?



       25                     JUDGE CHELLIS:  You're oath now.  Have a
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        1   seat.  If you need something.  Let me know.  She's got a



        2   cup of water for you in case you get dry mouth.



        3                     THE WITNESS:  Thank you.



        4                     JUDGE CHELLIS:  And we'll hear from



        5   Mr. Barfield now.



        6                     MR. BARFIELD:  Your Honor, I'm gonna



        7   hand Mr. Simmons a copy of the same binder that I handed



        8   to you and Mr. O'Kelley.  This is a binder of exhibits



        9   that's indexed on the first page.  And David, if I refer



       10   to something, you turn to the tab and we're talk about it;



       11   all right?



       12                     MR. O'KELLEY:  And Your Honor, just to



       13   make housekeeping a little easier, Mr. Barfield and I met



       14   before we went on the record and there's no objection on



       15   either side, Exhibits 1 through 17.  We can make them



       16   joint exhibits or plaintiff's or defendants', however The



       17   Court wants to do it, but there'll all admitted and in and



       18   we're fine with 1 through 17 that are in the notebook.  16



       19   and 17 are loose in the notebook, but you've got 'em; and



       20   I've got copies of 16 and 17 for Your Honor.



       21                     JUDGE CHELLIS:  Let's do it this way:



       22   I'm gonna make the first 15 exhibits plaintiff's exhibits.



       23                     MR. BARFIELD:  Okay.



       24                     JUDGE CHELLIS:  16 and 17 will be



       25   defendants' exhibits.
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        1                     MR. O'KELLEY:  Thank you, Your Honor.



        2                     JUDGE CHELLIS:  Mr. Barfield.



        3                         DIRECT EXAMINATION



        4   BY MR. BARFIELD:



        5         Q    Mr. Simmons, can you state your full name,



        6   please.



        7         A    David A. Simmons.



        8         Q    All right.  And Mr. Simmons, let's just learn a



        9   little bit about you, if we can.  Where are you from?



       10         A    Charleston.



       11         Q    All right.  And do you live in Charleston now?



       12         A    I do.



       13         Q    All right.  What kind of businesses are you in?



       14         A    I am a -- my family is in the property



       15   management business, as well as leasing and property



       16   management.  Commercial and light industrial.



       17         Q    Okay.



       18         A    That's one.



       19         Q    That's one avenue.



       20         A    That's one.



       21         Q    Okay.



       22         A    And then I own a company called Simco, Inc. of



       23   Charleston, which is a construction business -- I'm a



       24   general contractor -- and I do tenant upfits -- commercial



       25   tenant upfits and high-end residential spec builder.  I
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        1   then have a business called Millwork Artisans, which is a



        2   window and door manufacturing business.  We manufacture



        3   high-end hurricane-rated windows and doors.



        4         Q    Okay.  And that manufacturing business, where



        5   is it currently operating out of, what facility?



        6         A    4791 Tradd Street.



        7         Q    Okay.  And is that, in fact, the warehouse that



        8   we're here to talk about that was leased by Limetrade and



        9   Limehouse Produce?



       10         A    A portion of it, yes.



       11         Q    Okay.  All right; so you mentioned that you do



       12   some commercial leasing.  We're here today to talk about



       13   this warehouse.  Is this the only warehouse that you've



       14   ever owned and operated and leased?



       15         A    No.



       16         Q    Okay.  How many warehouses over the years do



       17   you think you've had ownership or operational control



       18   over?



       19         A    Eight buildings.



       20         Q    Okay.  All right.  Is there anything



       21   exceptional or different about this particular warehouse



       22   on Tradd Street?



       23         A    No.



       24         Q    All right.



       25              All right; is it a climate-controlled facility
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        1   or...



        2         A    No.



        3         Q    It's just a warehouse.



        4         A    That's correct.



        5         Q    All right.



        6              Okay.  All right; what is the street address,



        7   so we're clear on that, of the warehouse we're here to



        8   talk about today?



        9         A    4791 Tradd Street.



       10         Q    Okay; and whereabouts is that in the



       11   Lowcountry, just to reference?



       12         A    It's close to Dorchester Road and Ashley



       13   Phosphate.



       14         Q    Okay.



       15         A    Right off of Patriot Boulevard.



       16         Q    North Charleston area, but in Dorchester



       17   County?



       18         A    That's correct.



       19         Q    Okay.  Did you or one of your companies



       20   originally build that warehouse?



       21         A    We did not.



       22         Q    Okay; do you know when it was built?



       23         A    I'm not really sure.



       24         Q    All right.  Do you remember roughly when it was



       25   that your company -- and I'm gonna ask you about the
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        1   company in a second -- but when your company acquired it?



        2         A    In the early '90s.



        3         Q    Okay.  All right; and what is the name of the



        4   company that you own and manage that is the legal owner of



        5   that warehouse?



        6         A    Virgie C. Simmons Family, LLC.



        7         Q    Okay.  Now, just for reference, what is Virgie



        8   C. Simmons Family, LLC?



        9         A    It's a holding company.



       10         Q    Okay.  And are you one of the owners of that



       11   holding company?



       12         A    Yes, I am.



       13         Q    All right.  And do you have day-to-day



       14   operational responsibility for that entity?



       15         A    I do.



       16         Q    Okay.  Who else owns it?



       17         A    My two sisters.



       18         Q    Okay.  All right; are they more or less silent



       19   partners?



       20         A    That's correct.



       21         Q    All right.



       22              Okay.  When you, your LLC -- and for reference,



       23   if I say "you," I'm gonna be talking about the LLC, just



       24   for reference, unless I make a distinction; okay?



       25         A    Okay.
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        1         Q    When you acquired that warehouse facility in



        2   the early '90s, what was the condition of the property?



        3         A    It was in great shape.



        4         Q    Okay.  The warehouse?  And can you describe



        5   what the warehouse looks like?  I mean, I know we can all



        6   imagine a warehouse; but we're here generally to talk



        7   about a concrete slab, so can you maybe start from the



        8   slab up and just sorta describe the facility and the size



        9   of it?



       10         A    Yes; it's a grate-high facility, concrete slab,



       11   tilt-up concrete panels, and a steel roof system.



       12         Q    Okay.  And does it also have some loading



       13   docks?



       14         A    A portion of the building does.



       15         Q    Okay.  And has your entity made any



       16   improvements or modifications to that building since you



       17   acquired it?



       18         A    Yes.



       19         Q    All right; can you describe those, please.



       20         A    The loading docks -- and these are recessed



       21   loading dock wells -- were put in for a portion of the



       22   building, which was the area that the Limehouses were



       23   occupying.



       24         Q    Okay.  And who constructed those?



       25         A    Virgie C. Simmons Family, LLC contracted those
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        1   out.



        2         Q    All right.  I'm gonna ask you to turn to



        3   Exhibit 1 in the notebook and ask you if you've ever seen



        4   this document before.



        5         A    Yes, I have.



        6         Q    Okay.  Can you tell us what this is?



        7         A    This is a lease that's dated April 22, 2004,



        8   between Virgie C. Simmons Family, LLC, and a company by



        9   the name of Easy Tray, LLC.



       10         Q    Okay.  And this lease was -- it looks like it



       11   is for 31,888 square feet of warehouse space on Tradd



       12   Street?



       13         A    That's correct.



       14         Q    Is that the entirety of the warehouse?



       15         A    No, it's not.



       16         Q    Roughly, what percentage of the warehouse space



       17   is that?



       18         A    55 percent.



       19         Q    Okay.  And this is in 2004.  What was Easy Tray



       20   -- what did they tell you they were gonna use the space



       21   for?



       22         A    Vegetable processing.



       23         Q    Okay.  And Mr. O'Kelley mentioned them in his



       24   opening, but I wanna make sure we get it officially on the



       25   record.  Can you be a little more specific about the
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        1   nature of the processing they were doing, the types of



        2   produce, and what their day-to-day operation was like?



        3         A    Yes.  Easy Tray installed a



        4   refrigerator/freezer that was approximately 18, 19,000



        5   square feet inside of the building.  Inside of the -- I'm



        6   not sure if it was the freezer or refrigerator portion of



        7   the unit, they also installed a vegetable washing plant.



        8   They -- basically, the concept was that they were going to



        9   process vegetables and package 'em and then distribute 'em



       10   to different companies.



       11         Q    Okay.  And you said they had a wash station set



       12   up?



       13         A    Yes.



       14         Q    I'm picturing a sink and a hose.  I imagine it



       15   was probably a little more sophisticated or at least



       16   bigger than that.  Can you kinda describe what that wash



       17   station looked like and its approximate size?



       18         A    Probably a quarter of this courtroom was the



       19   actual processing plant.



       20         Q    Okay.  And were there any drains in the floor



       21   of that warehouse before Easy Tray came along?



       22         A    No.



       23         Q    All right.  So Easy Tray's running this



       24   rather-large produce wash station.  What, if anything, did



       25   they do to try and take that water out of the facility



                                                                     17

�







        1   rather than having it sort of sit on top of the floor?



        2         A    Right.  They -- basically, they cut the drain



        3   systems in throughout the cooler.  But the floor was not



        4   sloping, it was flat.



        5         Q    Okay.  And you say they cut drain systems.  Can



        6   you kinda describe for The Court what that looked like and



        7   the relative dimensions of those drains?



        8         A    Yes.  And this is approximately.  An



        9   approximate measurement.  They soft cut a slab throughout



       10   the cooler.  Roughly two, two and a half feet wide.  And



       11   then they put a factory-designed composite drain system



       12   in, which was probably about 8 inches wide, 12 inches, 16



       13   inches deep, with a metal grate on it.  And then they



       14   poured concrete back around it with no structural support,



       15   just buried the drain into the dirt, and then just poured



       16   concrete back.  Did not install any rebar or any



       17   reinforcement.  Approximately 350 linear feet of drain.



       18   So it was teed off in a lot of different places and it was



       19   connected into the sanitary sewer in multiple locations.



       20         Q    Okay.  As the landlord, did you understand that



       21   when Easy Tray moved in they were gonna have to make some



       22   modifications to the facility to accommodate their usage?



       23         A    Yes.  We did know they were gonna have to put



       24   the trench drains in, so we added a clause in our lease



       25   that the floor had to be restored at the termination of
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        1   the lease back to its original condition.



        2         Q    Okay.  And is that clause in Exhibit 1, the



        3   lease I just handed you?  I believe if you turn to page 4



        4   under paragraph 14, "Improvements."  About midway through



        5   that paragraph.



        6         A    Yes, it does.



        7         Q    Okay.  And what does it say specifically with



        8   the regard to the floor?



        9         A    "Lessor requests that floor modifications must



       10   be remedied at the termination of this lease, normal wear



       11   and tear excepted."



       12         Q    Okay.  Is that a sentence or provision that you



       13   put in other warehouse leases for other facilities or for



       14   other tenants?



       15         A    I have never had that in any of my leases.



       16         Q    All right; so what was about this Easy Tray



       17   lease in 2004 that caused you to add that particular



       18   provision?



       19         A    The major cutting of the slab to install the



       20   floor drain system.



       21         Q    Okay.  Now did Easy Tray -- now you knew they



       22   were gonna put the drains in, it sounds like; is that



       23   right?



       24         A    Yes.



       25         Q    Did Easy Tray work with you or any of your
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        1   companies on the design or the construction of those



        2   drains?



        3         A    They did not.



        4         Q    All right.  Do you know if they took out a



        5   building permit before they cut into the slab to install



        6   those drains?



        7         A    I do not.



        8         Q    All right.  And do you know if they had a



        9   licensed contractor or design professional work with them



       10   on the installation of those drains?



       11         A    I do not.



       12         Q    All right.  You mentioned that it was not



       13   sloped toward the floor.



       14         A    Toward the drain.



       15         Q    I'm sorry; the floor was not sloped towards the



       16   drain.  Common sense dictates, but why would that be a



       17   desirable attribute if you were gonna install those



       18   drains?



       19         A    I don't know.



       20         Q    Okay.



       21         A    Because water's not gonna flow to the drain.



       22         Q    Thank you.  That's all I was asking about.



       23              Okay.  So you mentioned that they installed



       24   some refrigeration equipment, as well?



       25         A    Yes.
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        1         Q    Other than simply placing that equipment on top



        2   of the floor, presumably up against one of the walls, did



        3   they install any hardware to anchor and/or protect that



        4   equipment from normal warehouse activities?



        5         A    Yes.  The refrigerator/freezer unit panels were



        6   anchored to the floor using what is called a ThunderStud



        7   or a wedge anchor.  And then inside and out of the cooler,



        8   the tenant installed an angle iron that was also fastened



        9   with ThunderStuds, half-inch in diameter, about every 16



       10   inches to keep their forklift from pushing pallets into



       11   the freezer wall.  So it was a bumper system mounted to



       12   the concrete slab.



       13                     JUDGE CHELLIS:  How far was it out?



       14                     THE WITNESS:  About a foot, inside and



       15   out.



       16   BY MR. BARFIELD:



       17         Q    Okay.  And what was the spacing of those anchor



       18   bolts along the floor?



       19         A    Every 16 inches.



       20         Q    Okay.  And just for -- because I don't usually



       21   get to do show and tell in trial, I just wanna ask you --



       22   we're gonna probably talk about these for a different



       23   purpose later, but I wanted to ask you if these are good



       24   -- forgive the dust, but what is this?



       25         A    This is what I was referencing as a
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        1   ThunderStud.  It's a wedge anchor.  Hole is drilled in the



        2   concrete, then it's tapped down into the concrete and it



        3   expands.  This is actually a sample.  We took some samples



        4   when we were determining what we were gonna do with the



        5   floor.  So we had a core drill.



        6         Q    Okay.



        7         A    And you'll see, the bottom of the anchor there,



        8   they drilled all the way through the slab.



        9         Q    Okay.  And you said these were about a foot out



       10   from one of the walls outboard of the refrigeration



       11   equipment; right?



       12         A    Inside and out of all the refrigeration walls.



       13         Q    Okay.  And these were roughly 16 inches on



       14   center across?



       15         A    All the way around the -- every wall upfit that



       16   was a refrigerator panel.



       17         Q    Okay.  I don't know that you've got an exact



       18   count, but do you know roughly how many of these were in



       19   the floor?



       20         A    There was over a thousand.



       21         Q    Okay.  So we've got over 300 square feet of --



       22   linear feet of floor drain Easy Tray installed, and over a



       23   thousand of these; correct?



       24         A    That's correct.



       25         Q    And then also some angle irons that they had
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        1   installed into the slab?



        2         A    The angle iron ThunderStuds is inclusive of



        3   that 1,000 plus anchors.



        4         Q    All right.  And is an angle iron just a right



        5   angle piece of metal?



        6         A    Yes.



        7         Q    All right.  And again, did you or any of your



        8   companies have any role in the installation of any of that



        9   hardware?



       10         A    No.



       11         Q    Okay.  You were aware of it.



       12         A    I was not aware of the angle iron until after



       13   it was installed.



       14         Q    Okay.  So the drains you expected, the angle



       15   irons came as a surprise?



       16         A    Yes.



       17         Q    All right.  About how long was Easy Tray in



       18   operation in that space?



       19         A    I think roughly 24 months, plus or minus.



       20         Q    All right; if the date on their lease, Exhibit



       21   1, is April 22nd, 2004 -- and then we're gonna look at



       22   Exhibit 2 next.  And this is an assignment of the lease,



       23   and it's dated May 24th, 2007.  Does that refresh your



       24   memory about --



       25         A    Yeah.  So roughly, three years.



                                                                     23

�







        1         Q    Okay.  So tell me how Easy Tray came to vacate



        2   the premises and Limehouse Produce came on to the scene.



        3         A    Easy Tray, we knew they were struggling a



        4   little with their business plan.  And out of the blue, the



        5   Limehouses came to us through their attorney to see if we



        6   would let them assume the lease.  And we did not have any



        7   agreement outside of allowing them to assign the lease.



        8         Q    Okay.



        9         A    The responsibilities and the verbiage in the



       10   lease was assumed by the Limehouses.



       11         Q    Okay.  So this lease, Exhibit 2, that's the



       12   assignment?



       13         A    That is.



       14         Q    Okay.  And that is from Easy Tray to Limehouse



       15   Produce, Incorporated?



       16         A    That's correct.



       17         Q    Okay.  And --



       18                     MR. O'KELLEY:  Your Honor, I need to



       19   object to that.  The assignment's from Limehouse Produce,



       20   Inc. to Limetrade, LLC.  It's between my clients.



       21                     MR. BARFIELD:  That's the next one.



       22                     MR. O'KELLEY:  That's what I have as 2



       23   in mine.



       24                     MR. BARFIELD:  Oh, you're right; sorry.



       25                     MR. O'KELLEY:  Just keeping the record
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        1   clean.



        2                     MR. BARFIELD:  Yep, yep, yep.  Apologize



        3   for the sidebar, but there was a point of clarification.



        4   Exhibit 2 is actually, I believe, an assignment from



        5   Limehouse Produce, Inc., to Limetrade, is it not?



        6                     THE WITNESS:  That's correct.



        7   BY MR. BARFIELD:



        8         Q    Okay.  However, it references an earlier



        9   assignment from Easy Tray to Limehouse Produce, Inc; is



       10   that correct?



       11         A    That is correct.



       12         Q    Okay.  And Mr. O'Kelley and I just had a



       13   colloquy and determined that we've never seen a copy of



       14   the original assignment, or at least we don't have it in



       15   our files.  So that document did at one time and may still



       16   exist; is that --



       17         A    That's correct.



       18         Q    Okay.  All right.  So looking at Exhibit 2, if



       19   you look at the second paragraph that starts with



       20   "Whereas," can you read that for the record, please?



       21         A    Yes.  "Whereas, assignment dated March 3, 2007,



       22   Easy Tray, LLC, assigned all of the rights, title and



       23   interest and said business lease to Limehouse Produce,



       24   Inc., and by consent to assignment dated March 1, 2007,



       25   lessor acknowledges consent to this assignment."
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        1         Q    All right.  So the missing original assignment



        2   from Easy Tray to Limehouse Produce, Inc. predates this



        3   assignment, Exhibit 2, by roughly two months?



        4         A    Yes.



        5         Q    All right.  What, if I may ask, was your



        6   understanding of why the assignment went from Limehouse



        7   Produce, Incorporated to Limetrade?



        8         A    Just the attorney for the Limehouses said that



        9   they were just starting a new LLC for this facility.



       10         Q    Okay.  And did you have any -- take any issue



       11   with that at the time?



       12         A    I did not.



       13         Q    Okay.  All right; if you look down at numbered



       14   paragraph 3 on this exhibit, could you read that for us,



       15   please?



       16         A    Yes.  "Assignee hereby assumes all of the



       17   obligations of the assignor arising or occurring on or



       18   after the date herein of under the business lease and



       19   shall make all payments and keep and perform all



       20   conditions and covenants of the business lease in the same



       21   manner as if assignee were the original lessee



       22   thereunder."



       23         Q    Okay.  And so that kinda speaks for itself,



       24   doesn't it?



       25         A    Yes, it does.
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        1         Q    Okay.  In your mind, did that include the



        2   obligation to restore the floor to the pre Easy Tray lease



        3   condition per the terms of Easy Tray's lease?



        4         A    Yes.



        5         Q    Okay.  Was that made clear to the Limehouses to



        6   your understanding?



        7         A    Through their attorney, yes.



        8         Q    Okay.  All right; Easy Tray had been there for



        9   over two years at that point.  Closer to three, I believe,



       10   if my math is correct.  You said when they initially



       11   leased the space, the floor was basically pristine or in



       12   its original condition.  Was that your testimony?



       13         A    Yes.



       14         Q    Okay.  What did the top of the slab look like



       15   when Easy Tray vacated and Limehouse moved in under this



       16   assignment?  We talked about the drains and the



       17   installation of the equipment.  So let's maybe take that



       18   apart.  Did Easy Tray take any of their equipment with



       19   them?  Or sell it to third parties.



       20         A    I'm not sure if the Limehouses bought



       21   everything.  I know they bought the cooler.  I was under



       22   the impression they owned the wash plant.  And who



       23   disposed of it, I'm not sure.



       24         Q    Gotcha.  So was the wash plant taken out



       25   shortly after Easy Tray vacated?



                                                                     27

�







        1         A    Yes.



        2         Q    Okay.  And you don't know who purchased it or



        3   what was done with it, but it was gone.



        4         A    That's correct.



        5         Q    Okay.  Was there any damage to the surface of



        6   the slab that had been caused by Easy Tray's operations at



        7   the time of the original assignment?



        8         A    There was a section around the wash plant and



        9   beneath the wash plant that the acid out of the onions had



       10   basically eaten the top of the concrete.  And so Andrea



       11   Limehouse wanted to get it replaced, because she was not



       12   sure if USDA or whoever did their inspections would pass



       13   that area, so the Limehouses paid my construction company,



       14   Simco, Inc of Charleston, to come in and cut a section of



       15   the slab out and replace it.



       16         Q    Okay.



       17         A    And that was in the area of the processing



       18   area.



       19         Q    Okay.  If you would flip over to tab 13.



       20         A    Okay.



       21         Q    That's Exhibit 13.  This is -- I'll represent



       22   that the document is the defendants' forensic engineering



       23   report, but at this point I just want you to flip the



       24   photo section.  And that section is separately paginated.



       25   So if you look at the photo, page 6 of 14.  It's actually
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        1   overall page 104.  It's in the bottom center.



        2         A    Okay.



        3         Q    Since we're talking about that onion acid



        4   related damage to the top of the floor, do any of these



        5   photos show that condition at the time of the lease?



        6         A    No.



        7         Q    Okay.  Does photograph 13, is that similar to



        8   what the floor looked like with the acid damage?



        9         A    Yes.



       10         Q    Okay.  And again, how much of the floor roughly



       11   was affected by that condition?



       12         A    The section that was removed I think was



       13   approximately like 30-by-30, plus or minus.  And I don't



       14   have the quote in front of me.



       15         Q    Sure.



       16         A    But the effects went out further than that



       17   immediate area that got replaced.



       18         Q    Okay.  And so do you know if -- do you know how



       19   -- well, I'm trying to figure out how to ask this question



       20   fairly.  You said the slab was not sloped.



       21         A    That's correct.



       22         Q    Toward the drains.



       23         A    That's correct.



       24         Q    Okay.  This section of floor that was damaged



       25   by the onion acid from the wash station, was that adjacent
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        1   to the drain?  In other words, how did that water not make



        2   it to the drain?



        3         A    I can't tell you for sure if it's adjacent to



        4   it or how close it was just by looking at this photo.



        5         Q    Okay.  Would it be fair to say, though, that if



        6   that water with the acid is sitting on top of the floor



        7   long enough to do that damage, that it's sitting there for



        8   a time?



        9         A    That's correct.



       10         Q    All right.  In other words, it's not making its



       11   way to the drain immediately.



       12         A    Correct.



       13         Q    Okay.  All right; so any other damage that you



       14   can recall that was caused by Easy Tray's operations?



       15         A    The installing of all the ThunderStuds and



       16   having 'em all in line and so close together would cause



       17   the cracking of the slab in various places due from



       18   running forklifts in a certain path continuously, as well



       19   as, you know, the slab in some of the areas of their



       20   pathways began to crumble, like at expansion joints.  As



       21   you can see, there's a steel plate in picture number 14.



       22         Q    Right.  We're still talking about Easy Tray



       23   now.



       24         A    Oh.  We never had any complaints of that while



       25   Easy Tray was there.
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        1         Q    So if we kind of rewind that testimony a little



        2   bit, in the Easy Tray era at the time that they left, we



        3   talked about the floor drains, the ThunderStuds, the angle



        4   irons, and this area where the washing station had caused



        5   damage to the top of the slab because of acid runoff;



        6   okay?  Was there any other observable damage to the top of



        7   the slab as of the time Easy Tray vacated?



        8         A    No.



        9         Q    Okay.  And so the cracks you mentioned and



       10   such, those came later?



       11         A    Yes.



       12         Q    Okay.  All right.  So moving along, you



       13   assigned Limetrade -- well, Easy Tray assigned Limehouse



       14   Produce, which later assigned Limetrade, LLC, the lease.



       15         A    Yes.



       16         Q    Who was your main point of contact for



       17   Limetrade?



       18         A    Limetrade, I believe, was through their



       19   attorney, Joe Schachte.



       20         Q    Okay.



       21         A    Or Joseph Schachte.



       22         Q    All right.  And what about after -- you know



       23   they were for 10 years.  In terms of day-to-day points of



       24   contact, did you go through their contact or did you have



       25   somebody at Limetrade that you could talk to?
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        1         A    Andrea would typically call our office.  Or if



        2   I was up there, she would, you know, pull me aside.



        3         Q    Okay.



        4         A    Sometimes she would talk to my superintendent,



        5   Mr. Milligan.



        6         Q    Okay.  We'll hear from him in a minute.



        7         A    Yeah.



        8         Q    And that's Andrea Limehouse?



        9         A    That's correct.



       10         Q    Okay.  Can you give us sort of a brief rundown



       11   of what Limetrade's operations within that warehouse were



       12   by contrast to Easy Tray.



       13         A    Volumewise, the Limehouse -- or Limetrade was a



       14   lot greater volume than -- than the Easy Tray.  The amount



       15   of product that was coming and going daily was



       16   considerably more.



       17         Q    Okay.  And we've established they removed the



       18   wash station.  So what was the nature of their operation?



       19   Was it -- I think the word distribution was used.  Is that



       20   your understanding?



       21         A    Yes.  They would bring in -- 18-wheelers would



       22   bring fresh produce in, and it would then come in to the



       23   refrigeration units, whether it was the freezer,



       24   refrigerator, or both.  And I believe some of the



       25   produce -- and I'm not sure which one -- would come in
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        1   with ice or have water on it, because the floor would stay



        2   wet in a certain area.



        3         Q    Okay.



        4         A    And then the Limehouses would then I guess



        5   break the product down, and then they would distribute it



        6   to restaurants and stores and whatnot from there.



        7         Q    Okay.  And we've mentioned they still had the



        8   Easy Tray refrigeration equipment there.  Is it safe to



        9   assume that that equipment was used to cold store produce?



       10         A    Yes.



       11         Q    Okay.  We haven't talked about bollards, but



       12   were there bollards also installed in the slab?



       13         A    Yes.  So every opening going into the



       14   refrigerator/freezer or around any door, they installed --



       15   and I believe it was the Limehouses, because I think they



       16   were not there when Easy Tray was there -- these steel



       17   bollards that were put in concrete and then filled with



       18   concrete to protect the openings for a forklift from



       19   running into -- getting too close to the door.



       20         Q    Okay.  And about how high were those bollards?



       21         A    At least three feet, maybe close to four feet.



       22         Q    Okay.  To your knowledge -- and maybe this is a



       23   better question for Mr. Milligan; but to your knowledge,



       24   what type of equipment was Limetrade using to operate that



       25   produce distribution center?
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        1         A    They had several forklifts, regular style



        2   forklifts, as well as battery-powered pallet jacks.  You



        3   know, you basically walk behind and they were powered.



        4         Q    Okay.  So a pallet jack, we talking about like



        5   wood shipping pallets that you could put -- that forklifts



        6   put their forks into and can raise 'em up and down?



        7         A    Yes.



        8         Q    Okay; so a pallet jack is what?  It performs a



        9   similar operation on a smaller scale?



       10         A    Right.



       11         Q    Okay.  And you said that's a walk-behind piece



       12   of equipment?



       13         A    Yes.



       14         Q    Okay.  If you flip to Exhibit 3.  It's a



       15   document that bears the letterhead of Simco, Inc. of



       16   Charleston.  And again, what is Simco?



       17         A    It is my construction company, my personal



       18   company.



       19         Q    Okay; and that's a --



       20         A    I'm a general contractor.



       21         Q    That was not the lessor for this warehouse;



       22   right?



       23         A    No.



       24         Q    Okay.  What is this document, this contract



       25   that's got some itemized construction costs on it?
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        1         A    This is the area of the slab that I mentioned



        2   earlier when the Limehouses moved in that the onions



        3   had -- the acid from it had eaten the concrete; and they



        4   wanted to replace this section, and so it was cut out and



        5   replaced.



        6         Q    Okay.  For a cost of just shy of $24,000 it



        7   looks like?



        8         A    Yes.



        9         Q    Okay.



       10         A    Roughly 1,900 square feet.



       11         Q    And did Simco perform that work?



       12         A    Yes.



       13         Q    Okay.  And who paid for that work?



       14         A    The Limehouses.  Or Limehouse Produce.



       15         Q    Got it.  All right.  If you turn to the next



       16   document, Exhibit 4, do you know what this is?  Doesn't



       17   appear that you or your company was a party to this



       18   document, but do you know what this references?



       19         A    I do not.



       20         Q    Okay.



       21              All right.  So if we flip over to Exhibit 5,



       22   this says "Option to Renew Business Lease."  And did



       23   Limetrade, in fact, have renewal options under its lease?



       24         A    Yes.



       25         Q    Or I should say under its assignment of Easy
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        1   Tray's lease?



        2         A    Yes.



        3         Q    And it appears they exercised that option on --



        4   this appears to be the -- is this the first or the second



        5   occasion?  I guess this would've been the first, since



        6   they originally took over the lease in 2007?



        7         A    So this was in July of 2011; so yes, I believe



        8   so.



        9         Q    Okay.  So they took it over for?



       10         A    Three more years.



       11         Q    Three more years.  And then just to sort of put



       12   a pin in that, if you flip over to Exhibit 6, this is a



       13   similar document entitled "Lease Extension and Renewal,"



       14   and it's dated March 22nd of 2014.



       15         A    Can I back up one second?



       16         Q    Absolutely.



       17         A    Correct something; I'm sorry.



       18         Q    Please.



       19         A    Back on document number 5, the renewal of



       20   business lease, this was actually their second option for



       21   three years.



       22         Q    Okay; okay.



       23         A    Yeah.



       24         Q    But they did lease continuously through this



       25   time period.
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        1         A    That's correct.



        2         Q    Okay.  And so then we get to Exhibit 6.  This



        3   is a lease renewal dated 2014, and this is for another



        4   three years?  I'm sorry; two years, it appears.



        5         A    So this was -- they were asking to extend for



        6   an additional term of two years and terminating on June



        7   30th, 2016.



        8         Q    Okay.  And then if you look at paragraph 2,



        9   they had another option beyond that.



       10         A    They had three one-year options after that.



       11         Q    Okay.  So Limetrade occupied the premises from



       12   2007 until when?  Year.  We don't need an exact date.



       13         A    I think 2019.



       14         Q    Okay.  I think it was 2017.



       15         A    Oh, I'm sorry; yeah, 2017.



       16         Q    This suit was filed in 2019.



       17         A    Yeah.



       18         Q    Okay.



       19         A    That's right; sorry.



       20         Q    All right.  So does that refresh your



       21   recollection, 2017?



       22         A    Yes, yes.



       23         Q    All right.  Okay; tell me about any



       24   communications that you recall between yourself and



       25   representatives of Limetrade over the course of their
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        1   10-year tenancy regarding the condition of the floor slash



        2   slab.



        3         A    Sorry; I'm doing this from memory.



        4         Q    Sure.



        5         A    The -- there were some issues that would



        6   basically arise during their tenancy of the concrete



        7   basically crumbling in their pathways where they were



        8   running their fork trucks, near expansion joints, some



        9   near the floor drain systems.  They were running over the



       10   floor drains with their equipment.  Virgie C. Simmons



       11   Family, LLC, in the beginning was repairing some of those



       12   areas.  And basically, Virgie C. Simmons Family was



       13   telling the Limehouses that, you know, we had water that



       14   was on the floor, it was getting, you know, into the slab.



       15   And basically, at some of the expansion joints in these



       16   pathways, it would over time pump up some liquid dirt.



       17   After -- for a good many -- I'll probably say five, six



       18   different times, we'd go in and patch some of these areas.



       19   Most of the time they'd come back.  At that point in time,



       20   the Limehouses just started putting steel plates over 'em.



       21         Q    Okay.



       22         A    So once that started occurring, there really



       23   was not a lot of communication at all.



       24         Q    Okay.  So at some point they began to exercise



       25   self-help with regard to those conditions?
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        1         A    That's correct.



        2         Q    All right.  Did you make it clear that -- after



        3   attempts to fix it on your behalf, was there discussion



        4   whereby you made it clear that they were on their own



        5   going forward?



        6         A    Yes, that they would have to start paying for



        7   these repairs.



        8         Q    Okay.  And why is that?  What was your position



        9   vis-a-vis the lease with regard to them being responsible



       10   to pay for those repairs?



       11         A    This was not a normal warehouse operation.



       12         Q    Okay.  You mentioned some cracks appeared.  Can



       13   you describe in a general sense -- and we're gonna look at



       14   a diagram that shows the location and size of those cracks



       15   in a little bit, but can you sorta describe in a general



       16   sense what those cracks looked like and how many of them



       17   there were.



       18         A    The cracks were pretty big in size.  I mean,



       19   they were not just a hairline crack.  And they typically



       20   would run from some areas where the ThunderStuds might be



       21   or the saw cut where the floor drains were put in or from



       22   the areas that were damaged in the forklift path.



       23         Q    Okay.



       24         A    So you would see 'em spidering off.



       25         Q    Okay.  When you said the forklift path, was it
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        1   your observation that Limetrade ran its equipment on



        2   obviously not tracks, but in roughly the same pathways?



        3         A    Yes.



        4         Q    Okay.  Now you mentioned that they had



        5   complained about some muddy water coming up through those



        6   cracks and even some of the expansion joints in the floor;



        7   is that right?



        8         A    Correct.



        9         Q    Do you remember roughly when those complaints



       10   started?



       11         A    Probably several years after they moved in.



       12         Q    Okay.  They were there for 10 years.  Maybe we



       13   can shed some light on that.  I'm gonna pass you up what's



       14   been premarked as Defendants' 16.



       15         A    Okay.



       16         Q    And this is a whole big stack of papers, but



       17   I'm only gonna ask you about the first one.  You can take



       18   a second to read over that if you need to.



       19                     JUDGE CHELLIS:  16?



       20                     MR. BARFIELD:  Yes, Your Honor.  Well,



       21   it's Defendants' 1.  We had talked about doing 'em



       22   jointly.



       23   BY MR. BARFIELD:



       24         Q    You okay with the first e-mail, David?



       25         A    Yes.
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        1         Q    Okay.  And what is the date on that e-mail?



        2         A    December 1, 2014.



        3         Q    Okay.  And that is from whom?



        4         A    Andrea Limehouse to my e-mail address.



        5         Q    Okay.  And what's the substance of that e-mail?



        6   What is it addressing?



        7         A    You're aware of many problems with the



        8   foundation in the building.



        9         Q    Okay.  The foundation, it's a slab foundation;



       10   right?



       11         A    No.



       12         Q    Okay.  What kind of foundation is it?



       13         A    It has a continuous footer foundation.



       14         Q    Okay.  Does she appear to be talking about the



       15   actual foundation, or is she using the word foundation to



       16   refer to the slab?



       17         A    I believe the foundation is being used as a



       18   slab.



       19                     MR. O'KELLEY:  Your Honor, I'm gonna



       20   object as to saying what my client thought.



       21                     JUDGE CHELLIS:  It's sustained.



       22                     MR. BARFIELD:  Certainly.



       23                     JUDGE CHELLIS:  So if you wanna clear it



       24   up.



       25                     MR. BARFIELD:  I'll clarify, Your Honor.
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        1   Thank you.



        2                     JUDGE CHELLIS:  Okay.



        3   BY MR. BARFIELD:



        4         Q    What is she complaining of?  What conditions?



        5         A    I believe she was meaning the slab.



        6         Q    Okay.  And what --



        7                     MR. O'KELLEY:  Again, Your Honor, he's



        8   saying what she means, so I'm gonna object to that.



        9                     JUDGE CHELLIS:  Sustained.



       10                     MR. BARFIELD:  Okay.



       11                     Can you read the e-mail into the record,



       12   please?



       13                     THE WITNESS:  Yes.  "I called twice last



       14   week and asked for someone to come and address the



       15   (unintelligible) in the concrete floor at our warehouse



       16   and 4791 Tradd Street, North Charleston.  You are aware of



       17   many problems with the foundation in this building, as you



       18   came and observed yourself recently and your maintenance



       19   department repaired one serious damage place a few months



       20   ago.  I would not be calling repeatedly if there was not



       21   another serious issue, and this morning became bad enough



       22   to cause a piece of handling equipment to turn over with a



       23   loaded pallet.  We are both very lucky there was not



       24   physical injury, although there was damage to the product



       25   that fell.  I'm sending one of my employees to purchase a
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        1   steel plate at your expense to cover the area until



        2   suitable repairs are made.  The area that was already



        3   repaired is deteriorating rapidly also and I have had to



        4   cap that area with a plate, as well.  I'm sending this as



        5   a written notice that this matter requires immediate



        6   attention."



        7   BY MR. BARFIELD:



        8         Q    Okay.  So she referenced a prior meeting onsite



        9   in that e-mail; right?



       10         A    Yes.



       11         Q    And it talks about observing problems with the



       12   foundation.  Do you remember the meeting that precipitated



       13   that e-mail?



       14         A    I vaguely remember, yes.



       15         Q    Okay.  What was being discussed when you were



       16   out there?  Was it the floor or the foundation?



       17         A    The concrete floor.



       18         Q    Okay.  And what about the floor -- I mean, she



       19   sorta describes her predicament there.  What do you



       20   remember about the condition of the floor when you were



       21   out there before that e-mail?



       22         A    There was an area, once again, near like an



       23   expansion joint in their forklift pathway that had started



       24   deteriorating.



       25         Q    Okay.  Now she mentioned that they had already
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        1   put down at least one steel plate in that e-mail, does she



        2   not?



        3         A    She did.



        4         Q    Okay.  And I think you testified earlier that



        5   the steel plates started being installed after you, the



        6   landlord, said it was -- the ball was in their court for



        7   repairs.



        8         A    Yes.



        9         Q    Is that your testimony?



       10         A    Yes.



       11         Q    Okay.  So does the date of that e-mail then



       12   kinda refresh your memory about when the issues and the



       13   complaints about the floor of the warehouse began?



       14         A    Yes.



       15         Q    Okay.  And when would that have been?



       16         A    December of 2014.



       17         Q    Okay.  Well, that's when they put down the



       18   first plate.



       19         A    Right.



       20         Q    Do you believe that you, the landlord, had made



       21   attempts to repair or address those cracks and problems



       22   with the floor prior to that e-mail?



       23         A    Yes.



       24         Q    Okay.  Subsequent to that e-mail, was it your



       25   position that it was all tenant responsibility?
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        1         A    We were heading in that direction, yes.



        2         Q    All right.  Okay; you mentioned that there was



        3   water coming up through the cracks in the slab.  Do you



        4   know what the source of the water was?



        5         A    In the -- there were areas of the floor that



        6   were wet continuously.  As I mentioned earlier, I don't



        7   know if it was from washdown or from ice melting or what.



        8   So continuous amount of water on the floor seeping through



        9   the floor going through the expansion joints or around the



       10   floor drains or, you know, not sure where.



       11         Q    Okay.



       12         A    But it was in the area that they would run



       13   their forklifts.  They had like -- in the



       14   refrigerator/freezer unit, there were multiple door



       15   openings that they could run in and out of.  And



       16   basically, I wanna say they ran kind of like on an outer



       17   square in each compartment but traveled pretty much the



       18   same path day in/day out.



       19         Q    Okay.  Was there a vapor barrier underneath the



       20   slab of this warehouse?



       21         A    Yes.



       22         Q    Okay.  And so we got a slab, and then is there



       23   a vapor barrier?



       24         A    Yes.



       25         Q    And that's made of what?
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        1         A    Plastic.



        2         Q    Plastic sheeting?



        3         A    Yes.



        4         Q    And beneath that was what?



        5         A    Filter.



        6         Q    And was this the original slab for that



        7   warehouse?



        8         A    Yes.



        9         Q    And the original foundation, as well?



       10         A    Yes.



       11         Q    Okay.  Had any modifications been made to the



       12   slab or the foundation from beneath or adjacent to since



       13   you had acquired the property?



       14         A    Not until we cut out that one square that the



       15   Limehouses had paid for.



       16         Q    Okay.  All right.  I'm certain the defendants



       17   are gonna ask you about a series of photographs showing



       18   severe flooding and standing water on the property.  I'll



       19   let them do that.  But what was the drainage like around



       20   that property in an average rain event?



       21         A    It drained properly.



       22         Q    Okay.  So if you were to see a picture with



       23   water filling up the dock wells and extending beyond,



       24   would that be an unusual situation?



       25         A    Yes.
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        1         Q    Okay.  The Limehouses -- I should say



        2   Limetrade, leased I believe you said roughly 55 percent of



        3   the premises?



        4         A    Plus or minus, yes.



        5         Q    Okay.  Was all of the space that they leased



        6   the space we've been talking about with the refrigeration



        7   equipment and forklifts and such, or was there additional



        8   space that they used for other purposes?



        9         A    There was space outside of the



       10   refrigerator/freezer unit.  They had office space, as well



       11   as areas that they would -- people would come and pick up



       12   produce or they would load their trucks out that was



       13   outside of the refrigerated unit.  So yes, there was



       14   additional square footage outside.



       15         Q    Okay.  Do you recall if any of the conditions



       16   that we've been discussing with the cracking and the water



       17   coming up through the cracks and expansion joints, if



       18   those conditions ever manifested in their office space?



       19         A    Did not.



       20         Q    Okay.  What about the other 45 percent of the



       21   warehouse?  What was that being used for during



       22   Limetrade's tenancy?



       23         A    A portion, roughly 18,000 square feet of it,



       24   was used, multiple tenants.  One was a indoor skate park.



       25   After that, it was used for -- movie sets were fabricated
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        1   there and stored there.  And that was on several occasions



        2   that they leased it.



        3         Q    Okay.



        4         A    Then there is another section which was used by



        5   my Millwork Artisans business as a paint facility for



        6   painting our windows and doors.  And then another tenant



        7   called Division 8, which is a heating and air company,



        8   they occupied the remainder part of the building.



        9         Q    Okay.  And did any of those tenants use similar



       10   forklift or pallet jack type equipment to Limetrade?



       11         A    The skate park did not.  The users prior to



       12   them -- and I cannot remember who was in there before, but



       13   forklifts were used.  After the skate park moved out,



       14   forklifts have been used, still to this day, in the



       15   building.  Division 8 has a forklift, but not a lot of



       16   forklift traffic.  And they're in a small space.



       17         Q    Okay.  And have there been any other tenants



       18   that you did not list for that other space since Limetrade



       19   vacated?



       20         A    Yes.  So after Limetrade vacated and we



       21   discovered all the issues we had with the floor --



       22         Q    I'm talking about the other 45 percent still.



       23         A    Oh.  There's no issue.



       24         Q    Right.  But what about other tenants?  Have



       25   there been any other tenants that you did not describe?
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        1         A    After -- so in roughly 20,000 square feet,



        2   currently is my manufacturing business, Millwork Artisans.



        3         Q    Okay.



        4         A    And we manufacture windows and doors and have



        5   heavy equipment running all day long, forklifts running.



        6         Q    Okay.  Trucks coming in and out?



        7         A    Yes.



        8         Q    Okay.  Have any of the cracking or



        9   water-intrusion issues that have plagued the space that



       10   Limetrade leased manifested in any other portions of the



       11   warehouse?



       12         A    No.



       13         Q    Okay.  At any time?



       14         A    No.



       15         Q    Was the slab on that side, the other 45 percent



       16   of the warehouse roughly, was that the same slab that was



       17   underneath the Limetrade space?



       18         A    Yes.



       19         Q    Okay.  Poured at the same time?



       20         A    I assume so, yes.



       21         Q    Okay.  No reinforcement or modifications after



       22   you bought the building?



       23         A    No.



       24         Q    All right.  So Limetrade gave notice to you



       25   that they were intending to vacate the premises roughly in
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        1   2017?



        2         A    Yes.



        3         Q    Okay.  Did they say why?



        4         A    Andrea said several times that they wanted to



        5   build a building and own their own building.



        6         Q    Okay.  And after they vacated, do you know



        7   where they moved?



        8         A    To their new building.  I'm not sure of the



        9   address.



       10         Q    Okay.  So to your knowledge, they took



       11   distribution kinda in-house?



       12         A    Yes.



       13         Q    All right.



       14              All right.  So when they left, tell me what the



       15   progression of events was with regard to the condition of



       16   the slab after they moved out.



       17         A    So when they finally moved out, they -- I don't



       18   know if they sold the refrigerator/freezer unit and



       19   equipment or they removed it, but somebody came in and



       20   removed it all, including the angle irons on the floor,



       21   the steel plates.  Basically just lifted a lot of those up



       22   and took those.  The refrigeration lines, electrical



       23   lines, water lines, water lines that were feeding into the



       24   cooler, everything was just cut off.  No wires capped, no



       25   nothing, just cut and took it out and left.  They did
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        1   grind the ThunderStuds off somewhat to the concrete, but a



        2   lot of 'em were still sticking up and, you know, would be



        3   a tripping hazard; so that's when I wrote a letter to



        4   Andrea about the condition of the space.



        5         Q    Okay.  And if you look at Exhibit 9.



        6         A    Okay.



        7         Q    This is an e-mail chain and it's not -- I



        8   believe it's in reverse chronological order,



        9   unfortunately, or at least part of it.  Can you turn to



       10   the second-to-the-last page in that exhibit?



       11                     JUDGE CHELLIS:  Which exhibit are you



       12   on?



       13                     MR. BARFIELD:  9.



       14                     THE WITNESS:  Okay.



       15   BY MR. BARFIELD:



       16         Q    Okay.  And if you look at the page before it,



       17   it's the e-mail information.  Is this an e-mail from you



       18   to Mrs. Limehouse?



       19         A    The last page?



       20         Q    The second-to-the-last page.



       21         A    Okay; second-to-the-last page at the top of the



       22   page is, yes, from me to her.



       23         Q    Okay; and if you look at the page before that,



       24   it's got the sending information and --



       25         A    Yes.
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        1         Q    It appears to be dated Wednesday, July 19th,



        2   2017?



        3         A    Yes.



        4         Q    Okay.  And is this e-mail the letter that you



        5   were referring to a moment ago?



        6         A    Yes.



        7         Q    Okay.  Can you kinda summarize what your



        8   position was in that letter?



        9         A    So we had -- I think it was the day before, or



       10   maybe even the day of the e-mail, had a walkthrough of the



       11   space.  It was myself, Andrea.  I'm not sure who else was



       12   with us.  Actually, I believe she had her contractor



       13   there.  He was walking through with us.  And, you know,



       14   she was ready to turn the space back over to -- to me, and



       15   I was very surprised the condition that the space was in



       16   at this time.  As you can see in my e-mail, there were



       17   many things that were wrong with the space.



       18         Q    Okay.  In the second paragraph there you say



       19   "The filling of the existing drainage trough with concrete



       20   is not" -- it says "expectable."  I think that was



       21   supposed to be "acceptable"?



       22         A    Yes.



       23         Q    Okay.  "Furthermore, the finishing or the lack



       24   thereof is totally not acceptable.  I'll be glad to meet



       25   you onsite again for another walkthrough.  I need all
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        1   repairs made ASAP."  That implies that some attempt had



        2   been made to fill the drains.



        3         A    Yes.



        4         Q    Can you tell me what had been done to your



        5   observation?



        6         A    Yes.  Basically, they had a contractor come in,



        7   remove the metal grates off the top of the drains, and



        8   just pump it full of concrete.  And basically, took the



        9   back of a shovel and just dragged it across the finish;



       10   and that's how they left it.



       11         Q    Okay.  Do you know if any reinforcement had



       12   been added to that concrete?



       13         A    At the time, I did not.  But when we tore it



       14   out, it had not.



       15         Q    Okay.  Had the drain pipe that was in that



       16   trench drain, had that been pulled out before they



       17   backfilled it?



       18         A    No.



       19         Q    Okay.  Do you know how many days it took them



       20   to perform that work?



       21         A    I was, you know, up at the property several



       22   times.  I wanna say like two or three days.  And then I



       23   saw time cards that were presented in my deposition from



       24   their contractor that looked like several days.



       25         Q    Okay.  Do you know how many guys they had out
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        1   there working, to your observation?



        2         A    Two or three; cannot remember.



        3         Q    Okay.  Now what about the anchor bolts and



        4   ThunderStuds and the angle irons?  You said some attempt



        5   had been made to grind those down?



        6         A    That was prior, I think that by whomever took



        7   the cooler and the angle iron out.  I'm not sure who did



        8   that.  But yes, they attempted to grind some of 'em off.



        9         Q    Okay.



       10         A    Flush with the concrete.



       11         Q    All right; you said "attempted."  Were they



       12   successful?



       13         A    They cut off what was penetrating up, but it



       14   might be at an angle so part of the bolt's still hanging



       15   up or they might've gouged the concrete where they tried



       16   to cut too deep.  So it was all different varieties of



       17   that.



       18         Q    Okay.  Was that job acceptable to you after the



       19   fact?



       20         A    No.



       21         Q    Okay.  And what were your concerns?  Why would



       22   that not be okay to simply shave those anchor bolts down



       23   level or close to?



       24         A    Tripping hazards, different operations coming



       25   in afterwards that would want a smooth floor.
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        1         Q    Okay.  All right; after -- item number 3, can



        2   you read that out loud for us.



        3         A    Yes.  "Remove all anchor studs used to connect



        4   cooler to the concrete floor that had been ground off.



        5   Repair holes using an epoxy filler."



        6         Q    Okay.  So when you say "remove," what did you



        7   mean?



        8         A    Core drill and take it out.



        9         Q    Okay.  Would that be something similar to the



       10   sample that we looked at earlier of the anchor bolt with



       11   the concrete around it?



       12         A    Yes.



       13         Q    Okay.  So is this the method you're describing,



       14   coring it out?



       15         A    Yes.



       16         Q    So that would leave a hole.



       17         A    Yes.



       18         Q    And you asked for it to be backfilled with



       19   epoxy?



       20         A    Yes.



       21         Q    Item number 1, it appears that you set forth



       22   the way you believed the drain system should be addressed.



       23   Can you read that?



       24         A    Yes.  "Remove floor drainage system



       25   complete" -- should be "completely" -- and cap drain line
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        1   at connection point beneath slab.  Remove concrete around



        2   drainage system back to original concrete at saw cut.



        3   Install rebar every 16 inches on center, furling 6 inches



        4   into both sides of existing concrete cuts.  Install



        5   moisture barrier and pour 4,000 PSI concrete and finish



        6   concrete to the finish of existing slab and to industry



        7   practices."



        8         Q    Okay.  And then number 2, just for the sake of



        9   thoroughness.



       10         A    "Remove all sawed-off steel pipes that were on



       11   the corners of the cooler, saw cut 12-by-12 squares, and



       12   install rebar drilling into existing slab" -- it should



       13   say "slab" -- six inches, install moisture barrier, and



       14   pour 4,000 PSI concrete, and finish concrete to the finish



       15   of the existing slab and to industry practices."



       16         Q    Okay.  Is it fair to say that items 4 through 7



       17   have either been remedied to date and/or are not part of



       18   this case?



       19         A    They have been remedied and not part of this



       20   case.



       21         Q    Okay.  So really, we're talking about 1 through



       22   3?



       23         A    Yes.



       24         Q    Okay.  If you flip forward one page -- we're



       25   going in reverse chronological order -- there's an e-mail
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        1   from you to Mrs. Limehouse dated July 25th, 2017; do you



        2   see that?



        3         A    Yes.



        4         Q    Okay.  Can you read that, please?



        5         A    Yes.  "I want to make sure you received my



        6   e-mail from July 19th, 2017.  Please let me know if you



        7   would like to meet this week.  I'm really needing to get



        8   this resolved.  If you are not planning to do any of the



        9   repairs, please let me know so I can move forward to my



       10   legal counsel for review."



       11         Q    Okay.  Had you received any response in any



       12   format from Mrs. Limehouse between your e-mail of the 19th



       13   and this follow-up on the 25th?



       14         A    Not that I'm aware of.



       15         Q    Okay.  If you then flip over one more page,



       16   there's an e-mail from a lawyer named Gray Taylor to you



       17   dated later that day.  Do you see that?



       18         A    Yes, I do.



       19         Q    Okay.  Is this the first response you got on



       20   behalf -- from or on behalf of the Limehouses to your



       21   request for a better repair job?



       22         A    Yes.



       23         Q    Okay.  And if you'll look at the second



       24   paragraph there.



       25         A    Okay.
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        1         Q    Of his e-mail.  Can you read that for us,



        2   please?



        3         A    Yes.  "Section 14 of the lease entitled



        4   "Improvements" deals with improvements and modifications



        5   which the tenant was authorized to make to the premises.



        6   And specifically authorized the tenant to make



        7   modifications to the floors and special electrical and



        8   lighting requirements.  Section 14 further authorized the



        9   tenant to make certain floor modifications.  Of these



       10   authorized improvements, only the floor modifications are



       11   required to be returned to the prior condition at lease



       12   termination.  Specifically, section 14 states 'the lessor



       13   requests that the floor modifications must be remedied at



       14   the termination of this lease, normal wear and tear



       15   excepted.'"



       16         Q    Okay.  So while there's some pushback in this



       17   e-mail, Mr. Taylor says in bold and underlined, "only the



       18   floor modifications are required to be returned to their



       19   prior condition at lease termination."



       20         A    That's correct.



       21         Q    Did I read that correctly?



       22         A    Yes.



       23         Q    Okay.  At this point in time, had the floor



       24   been returned to the condition it was in prior to the



       25   lease?
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        1         A    No.



        2         Q    Okay.  All right.  Was it your position that at



        3   a minimum, items 1 through 3 listed in your e-mail of July



        4   19th what should be done in your mind to restore the floor



        5   to its prelease condition?



        6         A    That's correct.



        7         Q    Okay.  All right.  And then one more e-mail in



        8   that chain.  If you flip one more page forward -- or I



        9   should say back -- actually, you know what, that's outta



       10   sequence.  I don't wanna ask you about that and confuse



       11   the timeline.



       12              After that exchange between yourself and



       13   Mr. Taylor, did Limetrade send anybody out there to



       14   address any of the floor conditions?



       15         A    No.



       16         Q    Okay.  Was there any more discussion of why



       17   they did not acknowledge your request or did not comply



       18   with your request as to how that should be remedied?



       19         A    No.  And at that point in time, I turned it



       20   over to your colleague, Jeff Bogdan, to respond and to see



       21   if we could come up with a solution and there was no



       22   solution.



       23         Q    All right.  So the lawyers got involved, and



       24   then everything --



       25         A    Yes.
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        1         Q    -- went to hell in a hand basket.



        2         A    Yes.



        3         Q    It always happens that way; okay.  And here we



        4   are today, years later.



        5         A    Yes.



        6         Q    Okay.  Well they had left the premises, the



        7   floor was in the condition that you described.  What was



        8   your next move with regard to dealing with that space?



        9         A    Well, we didn't know what to do.  I mean, the



       10   floor was a mess.  We could not rent the space as-is with



       11   the condition that it was in.  I had to make a decision to



       12   mitigate my damages on renting, and we were able to lease



       13   it to a tenant, NRX, with the condition that we would



       14   patch over everything that was there with a temporary



       15   patch.  Which we did, patched over the voids in the



       16   concrete or the cracks.  We ground all of the ThunderStuds



       17   off a little bit more and just to put patch, knowing what



       18   we were doing was a Band-aid.  The floor had to be



       19   removed.  But to mitigate the damages, they were willing



       20   to accept the floor if we patched it.  And I believe



       21   that's in writing from the tenant or their agent.  Which



       22   would give us some time to sort through who was gonna pay



       23   for the flooring being replaced.  At the time of the



       24   expiration of their lease, we basically had to make a



       25   decision.  We got a new tenant that would not take the
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        1   floor in its as-is condition.  So we, through your



        2   colleague, told them we were moving forward with the



        3   replacement.



        4         Q    Right.  Let me stop you there.  We're gonna



        5   break that up a little bit.  You mentioned a company



        6   called NRX.



        7         A    Yes.



        8         Q    Was that the next tenant that you brought in?



        9         A    Yes.



       10         Q    Okay.  And if you look at tab 11, Exhibit 11.



       11         A    Yes.



       12         Q    This is a document bearing the letterhead of



       13   Simco of Charleston.  And again, that's your construction



       14   company?



       15         A    Yes.



       16         Q    Okay.  And it says "Draw Request."  And the



       17   "re" line says "Temporary floors requested by NRX for



       18   damages by Limehouse Produce."



       19         A    Yes.



       20         Q    So what is this?



       21         A    So we began grinding off the ThunderStuds and



       22   patching the floor, and the first draw was for 760 pounds



       23   of patch.  That was not enough to do everything we had to



       24   do, as you will see through several more of the patches.



       25   Also, NRX came in and inspected and said "We need some
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        1   more filling."  So we were basically at their mercy, as



        2   well, to how flush we got the floor.



        3         Q    Got it.



        4         A    A lot of the floor drains had been pressed



        5   down.  The concrete that they used to put the floor drains



        6   in was pressed below the slab in the areas that they were



        7   highly trafficked with forklifts.



        8         Q    Did that create kind of a divot?



        9         A    Yes.  So we were putting a lot of patch in



       10   those areas.  And that was a self-leveling patch.



       11         Q    All right.  And it's titled "Draw Request."



       12   And I note that at the bottom it says labor and materials



       13   for a little over $17,000.



       14         A    Uh-huh (witness indicated an affirmative



       15   response).  That's correct.



       16         Q    Is that what Simco charged to Virgie Simmons



       17   Family, LLC, for that work?



       18         A    Yes.



       19         Q    Okay.  Do you know who on behalf of Simco



       20   actually performed that work?



       21         A    Many a people.  I think maybe Mr. Milligan was



       22   involved with some of that.  I don't know how much of it



       23   he was there for, but...



       24         Q    What was the nature of NRX's business in that



       25   warehouse?
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        1         A    NRX was a white glove furniture assembly.  They



        2   had a contract with Restoration Hardware.  And so the



        3   product would come in; and they would basically unbox it,



        4   put it together, and then load it up and deliver to your



        5   home white glove.



        6         Q    Okay.



        7         A    So they had high-end expensive furniture that



        8   they were transporting across these floors on rolling



        9   dollies, so it had to be pretty flat for them to do that.



       10         Q    Gotcha.  Did the deviations in the levels or



       11   the surface of the floor of the warehouse, did that cause



       12   any issues with them?



       13         A    It did prior to their leasing the space, and



       14   then we assured them that we would temporary patch it as



       15   necessary.



       16         Q    Gotcha.  So when and why did they leave?



       17         A    They lost their contract with Restoration



       18   Hardware.



       19         Q    Okay.  So they didn't have need for the space



       20   anymore?



       21         A    That's correct.



       22         Q    What happened next?  NRX vacated?



       23         A    NRX was responsible for paying rent until we



       24   found a new tenant.  We found a new tenant, which is L&W



       25   Supply.  It was CK Supply, which was now L&W Supply.
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        1         Q    Okay.  And what is their business?



        2         A    They are in metal studs, sheetrock, acoustical



        3   ceilings, ceiling grid insulation.



        4         Q    Okay.  Construction material?



        5         A    Yes.



        6         Q    Okay.  So what need did they have of this



        7   warehouse space?



        8         A    To store product.  Building materials.



        9         Q    Okay.  Is it heavy?



       10         A    Very.



       11         Q    And what type of equipment do they use in there



       12   presently?



       13         A    Big forklifts.



       14         Q    All right.  Before they moved in, was anything



       15   further done to remedy the issues with the floor?



       16         A    Yes.



       17         Q    All right; tell me how that came about and what



       18   was done.



       19         A    L&W Supply looked at the space.  Of course, the



       20   floor was a condition, you know, of the lease.  The area



       21   that was bad had to be removed and replaced.  So I had to



       22   make a decision on behalf of the LLC to move forward with



       23   having the slab replaced.  The slab everywhere where the



       24   cooler refrigeration unit was installed was removed.  And



       25   the rest of the slab, other than a couple spots, was not
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        1   removed.  As it didn't need to be.



        2         Q    Okay.  So do you recall roughly how many square



        3   feet of the slab were removed and replaced?



        4         A    Little over 18,000 square feet, plus or minus.



        5         Q    Okay.  And was that a request from -- what was



        6   the name of the company?



        7         A    L&W Supply.  CK at the time.



        8         Q    Getting lost in alphabet soup.



        9         A    Right.



       10         Q    L&W Supply, was that at their request?



       11         A    Yes.



       12         Q    Okay.  Why, to your knowledge, was the floor as



       13   repaired in 2018 by Simco serviceable for NRX but not



       14   acceptable to L&W Supply?



       15         A    The floor drains that had been patched were



       16   still in areas uneven, and they were concerned --



       17                     MR. O'KELLEY:  Your Honor, I'm gonna



       18   object to telling us what anyone else who's not in the



       19   courtroom and not a party about.



       20                     JUDGE CHELLIS:  Overruled.  Tell me what



       21   the problem was at that point in time.



       22                     THE WITNESS:  The cracks in the floor.



       23   They basically wanted to make sure that the slab was in



       24   usable shape.  The last thing they wanted was a big



       25   forklift with a heavy load going through the floor.  Also,
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        1   the floor drains pushing those down, because it was very



        2   clear that they were already being pushed down from weight



        3   loads.  So the area underneath the refrigerator cooler was



        4   the area that had to come out.  That's where the



        5   ThunderStuds were, the majority of the cracking.  The



        6   drains were in that area, the bollards were in that area.



        7   So it was pretty much confined to the refrigerator/freezer



        8   unit.



        9                     MR. BARFIELD:  Okay.  And so --



       10                     JUDGE CHELLIS:  Let me just ask



       11   something.  I mean, you'd already observed all of those



       12   problems before you even had any discussions with L&W;



       13   right?



       14                     THE WITNESS:  That's correct.



       15                     MR. BARFIELD:  I wanted to make sure



       16   you're done.



       17                     JUDGE CHELLIS:  I think it was hearsay



       18   the way he testified to it, but my understanding was that



       19   he already knew it as a problem and I was just clarifying



       20   that he already knew those issues before he met with them;



       21   that's all.



       22                     MR. BARFIELD:  Gotcha; thank you.  Thank



       23   you, Judge.



       24                     So was this an issue that needed to be



       25   addressed before L&W would occupy the premises?
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        1                     THE WITNESS:  That's correct.



        2   BY MR. BARFIELD:



        3         Q    Okay.  So you mentioned a decision was made to



        4   cut out and replace a section of the slab; right?



        5         A    That's correct.



        6         Q    All right.  How did you go about setting that



        7   process in motion?  Did you deal with any design



        8   professionals?



        9         A    Well, at that time I had contacted Jordan with



       10   Berenyi Engineering; and we visited the site, looked at



       11   the condition.  We discussed, I believe, core drilling,



       12   the ThunderStuds out, filling, taking the drains out,



       13   properly putting concrete back in that.  And that would



       14   fix the ThunderStuds and the drains, but wouldn't fix the



       15   cracking of the slab.  So, basically, I think together we



       16   decided it was probably more economical to replace that



       17   section of the slab, as we would never have a slab that



       18   was designed as it was to handle with all the cracking and



       19   penetrations.



       20         Q    Okay.  Speaking of the cracking, after the



       21   Limehouse operation vacated that part of the warehouse,



       22   was there still water coming up through the cracks?



       23         A    No.



       24         Q    Okay.  Who performed the removal and



       25   replacement of that section of the slab?
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        1         A    Simco Inc of Charleston.



        2         Q    Okay.  I'm gonna ask you to flip to Exhibit 12.



        3         A    Okay.



        4         Q    And this is really tiny on this size paper, but



        5   do you recognize this document?



        6         A    Yes.



        7         Q    Okay; what is this?



        8         A    This is quote from Berenyi, Incorporated to



        9   remove the slab and install a new slab in that same area.



       10         Q    All right.  You referenced that Berenyi had an



       11   engineering operation.  Do they also have a construction



       12   side?



       13         A    Yes.



       14         Q    All right.  And is this estimate from their



       15   construction side, to your knowledge?



       16         A    Yes.



       17         Q    Okay.  And what is the estimate total down at



       18   the bottom?



       19         A    $423,102.76, I believe.  It's kinda small.



       20         Q    I think you got it right.



       21         A    Okay.



       22         Q    But it is kinda small.  But you did not hire



       23   Berenyi to do the work.



       24         A    Not the actual construction, but I did consult



       25   with them on what needed to be done and how it should be
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        1   done.



        2         Q    Okay.  So the design work was from their



        3   engineering people?



        4         A    Yes.



        5         Q    All right.  And specifically, with whom did you



        6   work?



        7         A    Jordan Behringer.



        8         Q    Okay.  And he's here in the courtroom today to



        9   testify?



       10         A    Yes.



       11         Q    Okay.  Why did you take it in-house with Simco



       12   rather than going with Berenyi?



       13         A    We had a real short timeline with L&W moving



       14   in.  I mean, it was really short because we had to have



       15   curing time for the new slab.  And just to be able to get



       16   on it and get it done.  I mean, we had like a 90-day



       17   window from start to finish, so we were not sure that



       18   anybody else could get it done that quickly.



       19         Q    Okay.  Did Simco submit an invoice to Virgie



       20   Simmons Family, LLC, for that work?



       21         A    Yes.



       22         Q    Okay.  And I have to confess, I don't have



       23   that.  Do you recall what the amount of the invoice was?



       24         A    Yeah, it was more than this.  I know that.



       25         Q    Okay.
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        1         A    Because we decided to do some additional work



        2   while we were doing what we were doing.



        3         Q    Okay.  Was it roughly --



        4                     JUDGE CHELLIS:  When you said "it was



        5   more than this," you mean it was more than the Berenyi



        6   price?



        7                     THE WITNESS:  Yes.



        8   BY MR. BARFIELD:



        9         Q    But I believe you said the scope was broader



       10   than what was contemplated in the Berenyi estimate?



       11         A    Yes.



       12         Q    All right.  What beyond what was estimated by



       13   Berenyi did Simco do?



       14         A    Well we had all of the electrical and



       15   everything else that had to be done, so the scope of work



       16   was a broader scope.  And the trades had to work with the



       17   replacement of the floor because we were having to work



       18   overhead, as well.  Because all the lighting had been



       19   removed over the refrigerator/freezer.



       20         Q    Uh-huh (counsel indicated an affirmative



       21   response).



       22         A    As they said, I think somewhere that they put



       23   in better lighting.  Well that was inside of their



       24   refrigerator/freezer.  But when they took it, there was no



       25   lighting above.  We had all the conduits, we had all the
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        1   water lines that they had running into the



        2   refrigerator/freezer just cut off.  Everything had to be



        3   removed and capped off properly along with the electrical.



        4   Refrigerant lines were still up there, and drain lines.



        5   So there was a lot of additional work that had to be done



        6   and coordinated with the pouring of the slab.



        7         Q    Perhaps when we take a break, I'll be able to



        8   find the Simco invoice.  Was that a written invoice?



        9         A    Yes.



       10         Q    Okay.  We should be able to find that, but you



       11   recall it was in excess of this $423,000 amount?



       12         A    Yes.



       13         Q    Okay.  What year was that work done?



       14         A    I would have to look at the -- do you -- it was



       15   like 120 days prior to the lease to CK Supply.



       16         Q    Okay.  If I tell you that Coastal Engineering's



       17   report for the defendant said they visited the site on



       18   February 19th, 2020 -- and that's in Exhibit 13 -- does



       19   that refresh your memory?



       20         A    Yes.  I think we probably started in January.



       21   BY MR. BARFIELD:



       22         Q    Okay.  And so we've established that at that



       23   point with regard to your dealing with the Limehouses, it



       24   was -- the lawyers were the method of communication?



       25         A    That's correct.
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        1         Q    Okay.  Did you or your attorneys ever offer to



        2   allow the Limehouses, their attorneys, and/or any experts,



        3   to come out there and inspect the slab prior to its



        4   demolition in roughly January of 2020?



        5         A    Yes.  There were many e-mails from Mr. Bogdan



        6   to I believe their attorney.



        7         Q    Okay.



        8         A    And what dates we were moving forward based on



        9   our schedule.



       10         Q    Okay.  And did they ever take you up on those



       11   invitations?



       12         A    Not until after the slab was taken out.



       13         Q    Okay.  So is it your recollection that roughly



       14   a month after or in mid-February of 2020 somebody came out



       15   on behalf of the Limehouses to look at the space?



       16         A    Yes.



       17         Q    Okay.  What was the condition of the space at



       18   the time?



       19         A    I believe -- I'm not sure if all of the slab,



       20   but a good portion of the slab had been saw cut and



       21   removed and piled up behind the building.  And also, we



       22   had excavated the dirt below, as one of the



       23   recommendations by Berenyi was to put rock down per



       24   today's standards.



       25         Q    Okay.  If you were to turn to Exhibit 13, tab
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        1   13.



        2         A    Okay.



        3         Q    This is that Coastal Engineering report.



        4         A    Yes.



        5         Q    Again, I'm just gonna refer you to a couple of



        6   photographs.



        7         A    Okay.



        8         Q    So if you would flip to page number 96 on the



        9   bottom center.



       10         A    Okay.



       11         Q    Okay.  What is the photo in the upper-left-hand



       12   corner showing?



       13         A    That is an area of the -- photograph number 37?



       14         Q    Yeah.



       15         A    You can see where the concrete had been saw cut



       16   out and there's some tracks.  But that was also a ramp



       17   going to the outside.



       18         Q    Okay.



       19         A    Dirt ramp.



       20         Q    Okay.  Is the general -- does the edge of the



       21   slab here at the top of this photograph sort of generally



       22   depict what the space looked like post demolition but



       23   prerestoration?



       24         A    Yes.



       25         Q    All right.  And is this what it looked like
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        1   when the Limehouses' expert went out there and took these



        2   photos?



        3         A    Yes.



        4         Q    Well that's a dumb question.  Obviously, if he



        5   took the photos, that's what it looked like.



        6              This photo shows a little bit of standing water



        7   down there.  And I'm sure there's gonna be some discussion



        8   about that later on in the day.  Do you know where that



        9   water came from?



       10         A    Um --



       11         Q    What was the weather like that day or right



       12   before?



       13         A    Several weeks before and the week of this



       14   inspection, it was raining.



       15         Q    Okay.



       16         A    We had had a lot of rain.  But we had also just



       17   finished saw cutting this concrete with water, walk-behind



       18   saws.



       19         Q    Wet saws?



       20         A    Yes.



       21         Q    Okay.



       22         A    And equipment running inside and out in the



       23   pouring-down rain hauling the debris to the back of the



       24   building.



       25         Q    Okay.  So to your observation, did any water
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        1   come bubbling up from the ground during this process?



        2         A    No.



        3         Q    All right.  I think we touched on this earlier,



        4   but I do wanna underscore it.  When you were talking with



        5   Mr. Jordan Behringer, the engineer from Berenyi, about



        6   your options, did you discuss with him the option of



        7   salvaging the existing slab and making repairs?



        8         A    I believe, as I mentioned earlier, that we did



        9   have a discussion of core drilling and cutting out the



       10   floor drain and properly pouring it back with rebar and



       11   special concrete, that that would be an option, but we



       12   still had the hurdle of the cracks.  You know, we were



       13   talking big cracks, not little cracks, what we would do



       14   with those.  So that's really what determined the



       15   replacement of the slab.



       16         Q    Okay.  Was it more cost effective in your mind



       17   to do the replacement?



       18         A    Yes.  Just the core drilling and the saw



       19   cutting and filling of the drains was gonna be in the



       20   high-200 range.



       21         Q    Right.



       22         A    Almost $300,000.



       23         Q    Because, again, you said there were over a



       24   thousand of these guys?



       25         A    Yes.
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        1         Q    And each one would have to be core drilled and



        2   backfilled with epoxy?



        3         A    Yes.



        4         Q    And what about the concrete that had been



        5   poured into the drains by Limetrade's contractor that you



        6   were dissatisfied with?  Could that be salvaged?



        7         A    Not at all.  The drain needed to come out.



        8   When the floor drains were put in, the contractor,



        9   whomever put 'em in, should have put rebar tying into the



       10   concrete going underneath the floor drain installed



       11   properly.  All they did was saw cut the concrete, dug a



       12   trench, put the drain in, and just poured some concrete on



       13   both sides.



       14                     MR. O'KELLEY:  Your Honor, I'm gonna



       15   move to strike that.  He's just given an opinion.  He



       16   hasn't been qualified as an expert.



       17                     JUDGE CHELLIS:  I don't think that's



       18   really an opinion; that's just a statement.



       19                     MR. O'KELLEY:  He said they should have.



       20                     JUDGE CHELLIS:  Oh, that part.



       21                     MR. O'KELLEY:  Yes, sir.



       22                     JUDGE CHELLIS:  All right.  Well, I'll



       23   sustain that portion but allow the portion of the



       24   testimony as to what he observed.  That is to say, they



       25   cut strips through the concrete, laid the pipe in, and
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        1   then filled it up with cement; is that correct?



        2                     THE WITNESS:  That's correct.



        3                     MR. O'KELLEY:  Thank you, Your Honor.



        4   Just wanted to clarify.



        5                     JUDGE CHELLIS:  I understand.



        6                     MR. BARFIELD:  And we'll have testimony



        7   about that.



        8                     JUDGE CHELLIS:  And when I say "they,"



        9   I'm speaking of Easy Tray, not Limetrade.



       10                     MR. BARFIELD:  Correct.



       11                     JUDGE CHELLIS:  Okay.



       12   BY MR. BARFIELD:



       13         Q    Was the entirety of the slab underneath the



       14   space that Limetrade had leased removed?



       15         A    No.



       16         Q    Okay.  Approximately how much of the slab was



       17   left?



       18         A    Well, I think the cooler was 18,000, plus or



       19   minus, square feet; and I think the lease said earlier,



       20   31,888.



       21         Q    Okay.  So the difference, then, is what was



       22   left?



       23         A    That's correct.



       24         Q    Have there been any issues with the performance



       25   of the portion of the slab that was not removed since LC
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        1   moved in?



        2         A    CK Supply.



        3         Q    L&W.  I'm mixing it all up; sorry.



        4         A    None whatsoever.



        5         Q    Okay.  Are they running their forklifts and/or



        6   storing construction materials on top of the portions of



        7   the slab that were not removed?



        8         A    Yes.



        9         Q    Okay.  And there's been no cracking?



       10         A    No.



       11         Q    Has there been any water come up through cracks



       12   or joints?



       13         A    No.



       14         Q    Any complaints from that tenant about the



       15   performance of the slab?



       16         A    Zero.



       17         Q    All right.  And again, we've gone over this,



       18   but have there have been any similar issues with cracking



       19   or water coming up through cracks or joints in any other



       20   portion of the warehouse?



       21         A    No.



       22         Q    And part of that is occupied by your own custom



       23   door and millwork company.



       24         A    Yes; that's correct.



       25         Q    All right.  Would those conditions be -- if
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        1   those were manifesting in your space, what would you do



        2   about it?  In other words, could you run your operation



        3   with all of that going on?



        4         A    Could not.



        5         Q    Okay.



        6                     MR. BARFIELD:  Your Honor, I believe I'm



        7   done with my direct of Mr. Simmons.  However, I do want to



        8   have an opportunity to supplement with that the Simco



        9   invoice for the removal and replacement of the slab,



       10   because I'll have Berenyi with me and so --



       11                     JUDGE CHELLIS:  Do you have a problem



       12   with that?



       13                     MR. O'KELLEY:  No, sir.



       14                     JUDGE CHELLIS:  All right; that'll be



       15   permitted.



       16                     MR. BARFIELD:  Okay.  So we can do that



       17   at a recess?



       18                     JUDGE CHELLIS:  And you'll add that as



       19   an additional exhibit.



       20                     MR. BARFIELD:  Yes, Your Honor.



       21                     And just to be clear, once we have a



       22   copy of the Simco invoice, is the total on that invoice,



       23   are those the damages that you are claiming in this case?



       24                     THE WITNESS:  Yes.



       25                     MR. BARFIELD:  All right.  Thank you.
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        1                     JUDGE CHELLIS:  So that's your direct of



        2   Mr. Simmons.  I think since it's five after 1:00.  We



        3   oughta take a break.  Otherwise, you're gonna have an



        4   unhappy judge.



        5                     MR. O'KELLEY:  I agree.  Your Honor,



        6   will you just remind Mr. Simmons that he's under oath and



        7   all that fun stuff?



        8                     JUDGE CHELLIS:  Yeah.



        9                     Mr. Simmons, once you take the stand and



       10   you're in the middle of testimony, you can't talk about



       11   your testimony with your lawyer.



       12                     THE WITNESS:  Okay.



       13                     JUDGE CHELLIS:  Okay?  So if you would



       14   just refrain from talking to him during the intermission



       15   here about your testimony, and even what you might testify



       16   to further.  The best thing to do is just go to lunch by



       17   yourself or somebody else.  That'll avoid any



       18   improprieties whatsoever.  I'm sure your lawyer knows the



       19   rule and he's gonna abide by it.  But the temptation is



       20   always there to slip something in, and it's best just to



       21   try not to do that.  Take your experts to lunch.  Maybe



       22   they might enjoy that.



       23                     MR. BARFIELD:  I will need to coordinate



       24   with him to get that document.



       25                     JUDGE CHELLIS:  That's fine; you can do
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        1   that.



        2                     All right; so we gonna break now.  Let's



        3   get back at 2 o'clock.  That gives us 55 minutes.  The



        4   only reason I do that is it will take you a good 30



        5   minutes to get served if you go get something to eat.  And



        6   I don't want you to rush too much, but you'll have to



        7   anyway; but we'll get back right at 2 o'clock.



        8                     MR. O'KELLEY:  And we can leave



        9   everything here; right?



       10                     JUDGE CHELLIS:  Yeah.



       11                     Now, are all the witnesses on the



       12   subpoena?



       13                     MR. BARFIELD:  Yes, Your Honor.



       14                     JUDGE CHELLIS:  Everybody?  Okay; that's



       15   good.



       16                     Thank you; we'll take a break.



       17                     MR. BARFIELD:  Thank you.



       18                     (The hearing took a lunch recess.)



       19                     JUDGE CHELLIS:  Mr. Simmons, please



       20   remember that you're still under oath.



       21                     THE WITNESS:  Yes, Your Honor.



       22                     JUDGE CHELLIS:  Answer any questions



       23   Mr. O'Kelley has to ask you.



       24                     MR. O'KELLEY:  Your Honor, one more



       25   housekeeping thing.  The people who are being paid to be



                                                                     81

�







        1   here, timing-wise, we may take them out of order, if



        2   that's okay with you.



        3                     JUDGE CHELLIS:  That's fine.  Y'all okay



        4   with that?



        5                     MR. BARFIELD:  Yes, sir.  We both got



        6   people on the clock.



        7                     JUDGE CHELLIS:  That's one reason I



        8   asked about the subpoenas.  I'm thinking I don't want



        9   these people sticking around if they don't have to.  But



       10   if they are on the subpoena, maybe we need to get to 'em.



       11                     MR. O'KELLEY:  Yes, sir.  And they won't



       12   take as long as Mr. Simmons or the Limehouses.  At least I



       13   don't think.



       14                     MR. BARFIELD:  No, no.



       15                     MR. O'KELLEY:  Thank you, Your Honor.



       16                         CROSS-EXAMINATION



       17   BY MR. O'KELLEY:



       18         Q    Mr. Simmons, how's your day going so far?



       19         A    So far, so good.



       20         Q    Okay; you've got the exhibits in front of you?



       21         A    Yes, sir.



       22         Q    Just so you know, I get to ask what's called



       23   cross-examination.  I took your deposition as part of the



       24   case earlier, but it's along those lines; and just



       25   remember, you're still under oath if you would.
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        1         A    Okay.



        2         Q    You read contracts on a regular basis, do you



        3   not?



        4         A    Yes.



        5         Q    And as a landlord, as part of your business as



        6   a contractor, leases pretty regularly, too; right?



        7         A    Yes.



        8         Q    Okay.  And turn -- it's Exhibit Number 1, the



        9   original lease with Easy Tray.  From April of 2004;



       10   correct?



       11         A    Yes.



       12         Q    And just so you know, I've read this thing many



       13   times.  Do you realize there's two paragraph 14s in this



       14   lease?  Did anybody point that out to you?



       15         A    No.



       16         Q    There's one for improvements and one for liens.



       17   We're here about the paragraph for improvements; correct?



       18         A    Yes.



       19         Q    The part that brings us here is midway down the



       20   page; right?



       21         A    Yes.



       22         Q    And it says "Lessor" -- and that's the Virgie



       23   C. Simmons Family Trust, LLC?



       24         A    Yes.



       25         Q    "Lessor requests that floor modifications must



                                                                     83

�







        1   be remedied."  Is that what it says?



        2         A    Yes, sir.



        3         Q    And the word is "requests."  I read that



        4   correctly?



        5         A    Yes.



        6         Q    It doesn't say "Lessee shall or must," does it?



        7         A    No.



        8         Q    And to your mind, if I requested $50 from you,



        9   you could say "yes" or "no," couldn't you?



       10         A    Yes.



       11         Q    That's what I thought.  May I have 50 -- I'm



       12   just teasing.



       13              You testified earlier that you're not sure when



       14   the 4791 Tradd Street was built; is that correct?



       15         A    That's correct.



       16         Q    And do you have any pictures of what I'll call



       17   the concrete floor at the time you -- when I say "you," I



       18   mean Virgie C. Simmons Family Trust" -- took possession?



       19   Got any pictures of the condition of the floor at that



       20   time?



       21         A    No, I do not.



       22         Q    Did you think it was important to take pictures



       23   of the floor?  Because you testified earlier that the



       24   condition was that the floor was in great shape.



       25         A    That's correct.
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        1         Q    But no pictures to prove that as we sit here



        2   today, almost 30 years later; correct?



        3         A    Didn't need 'em.



        4         Q    That wasn't my question.  We don't have any



        5   pictures of the floor back in 2004, do we?



        6         A    Do not.



        7         Q    Okay.  Do you know when the loading docks were



        8   put in at the property?  Was that under y'all's ownership



        9   or prior to your taking possession?



       10         A    Under our ownership.



       11         Q    Okay.  And do you recall who did that work?



       12         A    Cannot remember who the contractor was.



       13         Q    Again, my notes can be kinda spotty, but was



       14   that because Easy Tray needed the loading docks or you put



       15   them in for another tenant?



       16         A    Easy Tray needed 'em.



       17         Q    All right.  And the same with the drainage.



       18   That was put in by Easy Tray; correct?



       19         A    That's correct.



       20         Q    And did you do any inspection -- again, when I



       21   say "you," I'm talking about your LLC.  Did anybody from



       22   the LLC do any inspection of Easy Tray's work back in



       23   2004?



       24         A    No.



       25         Q    So no one looked at the drains; is that
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        1   correct?



        2         A    No.



        3         Q    Sorry; poorly-worded question.  Did anyone look



        4   at the drains?  I think your answer's "No."



        5         A    No.



        6         Q    Okay.  Did anyone look at what we call -- and I



        7   understand it's not really a term used, but what I'm



        8   picking up is the demonstrative ThunderStud exhibit.  Did



        9   anybody look at those at the time of the original



       10   modification?



       11         A    No; because at the time, they were not in.



       12         Q    Okay.  And then -- sorry.  When Easy Tray did



       13   its modifications, did you go inspect any of their work?



       14   Let's ask it that way.



       15         A    No; I didn't inspect any of their work, no.



       16         Q    Okay.  And my client, Limetrade, didn't cut the



       17   drains, did it?



       18         A    No.



       19         Q    Okay.  And Limehouse Produce didn't cut the



       20   drains, did they?



       21         A    No.



       22         Q    And turn with me to the next exhibit, Exhibit



       23   Number 2.  This is an assignment.  And you'll remember I



       24   had to correct your lawyer.  It's an assignment between my



       25   two clients, is it not?
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        1         A    That's correct.



        2         Q    And the only entity that you were dealing with



        3   was Limetrade; correct?  During the performance of the



        4   lease when they took it over in 2007.



        5         A    Well at first it was Limehouse Produce.



        6         Q    Correct; but they assigned that --



        7         A    That's correct.



        8         Q    -- in May of 2007; correct?



        9         A    That's correct.



       10         Q    And do you recall -- and I'll -- that they



       11   moved in sometime in the summer of 2007; is that correct?



       12         A    I believe that's correct.



       13         Q    And I'll refresh your memory.  Look at Exhibit



       14   Number 3.  And you testified this is the work that you all



       15   did for Limetrade prior to their moving in; correct?



       16         A    That's correct.



       17         Q    And this is dated June 8th of 2007; right?



       18         A    That's correct.



       19         Q    Okay.  So does that refresh your memory as to



       20   when they moved in?



       21         A    Yes.



       22         Q    And your testimony I think was that this work



       23   was required prior to move-in?



       24         A    I'm not sure if it was prior to move-in or when



       25   they were moving in.
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        1         Q    Okay.  But the contract is with Limetrade;



        2   correct?  This specific --



        3         A    Yes.



        4         Q    Okay; all right.  Just trying to clarify who



        5   did what, where, when, and why.



        6              And at the time of the assignment in 2007, did



        7   you take any pictures of the floor or the condition?



        8         A    Did not.



        9         Q    Okay.  You were asked about the work Easy Tray



       10   was doing out there, and you stated that -- or were



       11   prompted to say that some of their materials caused



       12   problems with one area of the floor; is that correct?  The



       13   onion juice or the acid from the onions or whatever?



       14         A    Yes.



       15         Q    And was floor sort of pock marked or --



       16   describe it to me, describe it for His Honor.  What did it



       17   look like?



       18         A    It just was real rough in text.



       19         Q    Okay.



       20         A    Exposed aggregate.



       21         Q    Okay.  And that's what you had to come in and



       22   kinda -- I don't want to put words in your mouth -- do the



       23   work to repair that; correct?



       24         A    That's correct.



       25         Q    I think your testimony is you repaired the acid
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        1   damage before my folks moved in.



        2         A    I'm not sure if it was when they were moving in



        3   or while.



        4         Q    Okay.



        5         A    Before.



        6         Q    Can you look at your Exhibit Number 3 and see



        7   if any of these items on this Exhibit 3 relate to that



        8   repair?



        9         A    Exhibit Number 3?



       10         Q    Yes, sir; the Simco invoice.



       11         A    That was the area that was cut out at their



       12   request.



       13         Q    Okay; this 23,000 was for all of that work.



       14         A    That's correct.



       15         Q    Okay; all right.  And I think you said Exhibit



       16   4, you didn't know anything about; correct?



       17         A    Did not.



       18         Q    Okay.  We'll get to that with my clients.  And



       19   you testified there were two renewals; correct?



       20         A    Yes, I believe so.



       21         Q    All right; and the last one, I think you said



       22   that it was kind of a year-to-year situation for the last



       23   three years?  And this is Exhibit Number 6 I'm asking you



       24   about, Mr. Simmons.



       25         A    So number 6 --
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        1         Q    Paragraph 2 is what I'm talking about.



        2         A    So after the two-year additional term, they had



        3   three one-year options.



        4         Q    And they exercised two of those three; right?



        5         A    That's correct.



        6         Q    Okay.  And does the name Steve Schachte ring a



        7   bell?  I think you said it was Joe; but if I represented



        8   it was Stephen Schachte who help draft this, does that



        9   refresh your memory?



       10         A    Yes, it was Stephen.



       11         Q    Okay.



       12         A    I'm sorry.



       13         Q    That's all right; he's got a brother.



       14         A    I do know Joe.



       15         Q    Exactly.  Look for me at Exhibit Number 7, if



       16   you can.  And it's a photograph dated 10/8 of '16.



       17         A    Okay.



       18         Q    Tell His Honor what we're looking at there.



       19         A    This is a photo of a hose and a pump into the



       20   dock well.  This was during one of the storms that we had.



       21   I think --



       22         Q    Would Hurricane Matthew be that one?



       23         A    I think it was Matthew.  That was the 150-year



       24   flood.



       25         Q    Well that was in 2015.  We'll get to those,
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        1   too.



        2         A    Yeah.



        3         Q    But I think October of '16 was Matthew.  So you



        4   didn't take this picture, did you, sir?



        5         A    I did not.



        6         Q    Okay.  So I think you stated earlier that from



        7   2007 to 2017 my folks had problems with the floor and



        8   flooding all 10 years of their lease.  Is that your



        9   recollection of what you testified to earlier?



       10         A    No; that's incorrect.



       11         Q    Okay; well then when do you recall that the



       12   first problems with the flooring were brought to your



       13   attention by my client?



       14         A    The flooring was one thing.  Flooding, other



       15   than the named storms, we had no flooding.



       16         Q    Okay.  All right; when did the first flooring



       17   problems, when do you recall those being brought to your



       18   attention?



       19         A    I can't remember exactly.



       20         Q    Because we looked at an e-mail today.  The



       21   earliest one, I thought, was 2014.  And we'll get to it.



       22   Does that help refresh --



       23         A    I believe you're correct.



       24         Q    Okay.  Turn to Exhibit Number 16.  It's a



       25   defendants' exhibit.  It's just a series of e-mails and I
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        1   don't think --



        2         A    You said 16?



        3         Q    Yes, sir; it's right here.



        4         A    Oh, sorry.



        5                     MR. BARFIELD:  Didn't we -- didn't His



        6   Honor say that would be Defendant's 1 instead of Joint 16?



        7                     MR. O'KELLEY:  Yeah, yeah; I'm sorry.



        8                     THE WITNESS:  So this one?



        9                     MR. O'KELLEY:  Yes, sir; yes, sir.



       10                     THE WITNESS:  Okay.



       11   BY MR. O'KELLEY:



       12         Q    You were asked about these e-mails this



       13   morning; correct?



       14         A    Yes.



       15         Q    And does this refresh your recollection as to



       16   when there was some written documentation of issues with



       17   the floor?



       18         A    Yes.



       19         Q    All right.  And Mrs. Limehouse wrote to you



       20   about the subsidence in the concrete floor in our



       21   warehouse, did she not?



       22         A    Yes.



       23         Q    And she states "You are aware of the many



       24   problems with the foundation in this building, as you came



       25   and observed yourself recently."  What did you observe
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        1   back in 2014 about problems with the foundation?



        2         A    I didn't observe anything with the foundation.



        3         Q    What problems --



        4         A    We looked at the floor slab.



        5         Q    Okay.  And you saw those problems back in 2014;



        6   correct?



        7         A    Yes.



        8         Q    And I think at one point there were pumps put



        9   in.  Were those put in only because of named storms or



       10   because there was water from time to time?  How did it



       11   work?



       12         A    Pumps put in where?



       13         Q    You tell me.  We just saw a picture of pumps



       14   being placed into the loading dock area.  Do you recall



       15   when pumps first went in out there?



       16         A    When the dock wells were built, there were sump



       17   pumps put in the dock wells.



       18         Q    Okay.



       19         A    But the pump we were pointing to a minute ago



       20   was an auxiliary pump.



       21         Q    And you stated you didn't know the source of



       22   the water intrusion earlier today this morning, you didn't



       23   know the source of the water intrusion at Tradd Street.



       24   Is that still your testimony?



       25         A    That's correct.
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        1         Q    Okay; you testified that there was -- you saw



        2   standing water but didn't know where it was from.  Tell



        3   the judge about that.



        4         A    So once again, the areas inside of the



        5   refrigerator/freezer, there were certain areas that water



        6   was on the floor.  I'm not sure from melting ice or



        7   washing down.  The cooler was equipped with spigots inside



        8   of it, so I'm not really sure their process, what was used



        9   or not, but the floors were wet.



       10         Q    And did you see actual subsidence of the floors



       11   in certain areas?  "Subsidence" being another word for



       12   floors that are -- you know, sinking is the layman's term.



       13         A    Did not see any sinking.



       14         Q    Okay; what about any subsidence where they were



       15   off level?  Or how would you define subsidence?



       16         A    Unlevel, sinking; but no, did not see sinking.



       17         Q    All right; you didn't see any in the middle of



       18   the slab where forklifts don't run?  You never saw any of



       19   that?



       20         A    No.



       21         Q    Okay.  And you testified earlier today about



       22   the forklifts going along repeated pathways.  That would



       23   make sense in a warehouse, wouldn't it?



       24         A    Yes.



       25         Q    Loading dock to refrigerator, loading dock to
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        1   storage area, refrigerator back out to the loading dock;



        2   correct?



        3         A    Yes.



        4         Q    Okay.  I just didn't want His Honor to think



        5   that was something abnormal in a warehouse situation.



        6   It's not, is it?



        7         A    No.



        8         Q    Okay.  Same with the pallet jacks; correct?



        9   They would be going to and from the same areas on a



       10   regular basis; right?



       11         A    Yes.



       12         Q    Earlier today I wrote this down because I



       13   thought it was interesting, you said that problems plagued



       14   the space.  Tell His Honor when you meant by that.



       15         A    Can you repeat the whole --



       16         Q    Yeah; I wrote this down because you said "Well,



       17   Limetrade was occupying, there was problems that quote



       18   unquote plagued the space; and I don't know what you meant



       19   by that.



       20         A    I'm not sure, either.



       21         Q    Okay.  Well "plagued" would be like diseased or



       22   sick or -- you know, a plague is not a good thing, is it?



       23         A    No.



       24         Q    And some people would call the COVID -- you



       25   know, said that that was a modern version of a plague.
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        1         A    Right.



        2         Q    The COVID crisis; right?



        3         A    Right.



        4         Q    So can you explain what you meant by "plagued



        5   the space" now?



        6         A    I don't remember saying the word "plague."



        7         Q    All right; well I wrote it down and I could've



        8   been wrong, but I thought that's what you said.



        9         A    Okay.



       10         Q    Exhibit 9.  Again, sorry for jumping around,



       11   Your Honor, but it is what it is.  Mr. Barfield asked you



       12   questions about this e-mail exchange with Mrs. Limehouse



       13   and my now deceased law partner, Gray Taylor.  You recall



       14   that question and the questions about this e-mail?



       15         A    Yes.



       16         Q    All right; turn -- as Mr. Barfield did, we're



       17   gonna go in chronological order, page 3 of 4.  This is



       18   from July 19 of 2017.



       19         A    Okay.



       20         Q    And just to confirm, the only thing that you're



       21   complaining about today are items 1 through 3; correct?



       22         A    That's correct.



       23         Q    Okay; 4, 5, 6, 7, not an issue before The Court



       24   today.



       25         A    That's correct.
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        1         Q    And again, we're here because the paragraph 14



        2   has a request in it.  That's the language; correct,



        3   request?



        4         A    Yes.



        5         Q    All right.  And in fact, Mr. Taylor points that



        6   out to you on the next page in his e-mail of July 25th,



        7   2017, at 1:19 p.m.; correct?  And it's the top of page 2



        8   of 4.  At the end of the first full paragraph that begins



        9   "Section 14" and ends "tear excepted."  Do you see that?



       10         A    Yes.



       11         Q    In fact, he says "Specifically, section 14



       12   states that lessor requests" -- he fixed the grammar --



       13   "that floor modifications must be remedied at the



       14   termination of this lease.  Normal wear and tear



       15   excepted."  Correct?



       16         A    Yes.



       17         Q    Again, request from the landlord; right?



       18         A    Yes.



       19         Q    Not a shall, not a must, not a will; correct?



       20         A    Right.



       21         Q    And you have lawyers representing you when you



       22   wrote that lease?



       23         A    I'm not sure.



       24         Q    Okay.  Do you know if Easy Tray had lawyers



       25   representing them when the lease was written?
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        1         A    Yes.



        2         Q    Okay.  And you stated earlier that when NRX was



        3   talking about moving in, the floor was a mess.  I think I



        4   wrote that down.  Do you recall that testimony?



        5         A    I do.



        6         Q    And your testimony I think -- and I just want



        7   you to confirm it -- was the floor repairable in any way,



        8   shape, or form when NRX was gonna take possession?



        9   Because you had to rip -- you testified you ripped it out.



       10   The part that was -- you know, had the drains in it and



       11   all that.  Was it possible to repair that?



       12         A    Prior to NRX?



       13         Q    Yes, sir.  Because you said there was a



       14   temporary patch, but that it had to be removed.



       15         A    So the temporary patches were just to mitigate



       16   loss of rent until we could figure out what was gonna be



       17   necessary to fix the floor.



       18         Q    And your determination after consulting with



       19   the folks at Berenyi Engineering was that it had to be



       20   ripped out; correct?



       21         A    That's correct.



       22         Q    Okay.  And was work done to the foundation, as



       23   well?  I think you testified it was.



       24         A    No work was done to the foundation.



       25         Q    No work was done to the foundation.



                                                                     98

�







        1              You were asked, and this is -- sorry, jumping



        2   around -- Exhibit Number 13, is my client's expert report



        3   by Coastal Engineering & Testing.



        4         A    Okay.



        5         Q    Turn to page 96.  At the bottom, it says page



        6   10 of 11.



        7         A    Okay.



        8         Q    And do you see the photograph number 37?



        9         A    I do.



       10         Q    All right; you testified that that water was



       11   from rains that had occurred that day or the day before?



       12         A    I testified that it was raining for several



       13   weeks during that time.  We had just saw cut all the



       14   concrete and had removed it, so there is water in the



       15   process of saw cutting.



       16         Q    So you don't know if that was water that was



       17   there on a regular basis or from the wet saws or from the



       18   rain; correct?



       19         A    This is the only time I've ever seen the water



       20   on the floor.



       21         Q    All right; you weren't with Mr. Allen when he



       22   took these photos, were you?



       23         A    No.



       24         Q    Okay; so anything you're saying about them is



       25   seeing them here today, not telling us what the conditions
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        1   were at the time the photos were taken; correct?  Other



        2   than what you're looking at.



        3         A    I was onsite the day they were there.  I was



        4   not with them.



        5         Q    Well that was my question, you were onsite?



        6         A    Yes, I was.



        7         Q    Okay; then I misunderstood.



        8         A    Okay.



        9         Q    Berenyi gave you a 40- plus thousand dollar



       10   estimate to do this work; correct?



       11         A    Yes.



       12         Q    And then you chose not to use them because they



       13   were too expensive or why?



       14         A    No; for time reasons, as I indicated earlier.



       15         Q    Well it helps when you own a construction



       16   company, doesn't it?



       17         A    Yes.



       18         Q    Mr. Barfield said I was gonna -- I was gonna be



       19   the one, if you'll turn to Exhibit Number 14.



       20         A    Okay.



       21         Q    You'll remember in your deposition we went



       22   through these photographs; correct?



       23         A    Yes.



       24         Q    And you had various -- you didn't take any of



       25   these photographs; correct?
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        1         A    I did not.



        2         Q    And to ask you about them would be conjecture



        3   on your part; correct?



        4         A    Correct.



        5         Q    And you stated earlier that Simco did



        6   additional work than what Berenyi's estimate was or scope



        7   of work.  What additional work did you do out there?



        8         A    We put six inches of concrete in.



        9         Q    Where'd you put that?



       10         A    In the area we removed.



       11         Q    Okay.



       12         A    Also installed wire mesh in the additional



       13   concrete.



       14         Q    As a way -- before installing the concrete?



       15         A    Yes.



       16         Q    Just as people do with rebar or mesh or



       17   whatever; right?



       18         A    Extra.



       19         Q    Extra work.



       20         A    Yeah.



       21         Q    Okay.  And again, just so we know, in 2004 when



       22   Easy Tray did its work, you didn't do any inspection of



       23   the premises, did you?



       24         A    Did not.



       25                     MR. O'KELLEY:  Thanks, Mr. Simmons.
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        1   That's all I got.



        2                     JUDGE CHELLIS:  Any redirect?



        3                     MR. BARFIELD:  I have just a little bit



        4   of follow-up for you.



        5                         REDIRECT EXAMINATION



        6   BY MR. BARFIELD:



        7         Q    If you can turn to Exhibit 9, page 2 of 4.



        8   Mr. O'Kelley had you look at the last line that quotes the



        9   lease in that paragraph that talks about lessor request.



       10   But what about the line in bold and underlined underneath



       11   that?  What did Mr. Taylor say?



       12         A    The whole sentence, "Of these authorized



       13   improvements, only the floor modifications are required to



       14   be returned to their prior condition at lease



       15   termination."



       16         Q    Okay.  So Mr. Taylor, again, was the



       17   Limehouses' attorney?



       18         A    That is correct.



       19         Q    And in his language, he used the word



       20   "required."



       21         A    That's correct.



       22         Q    Okay.  Did Andrea Limehouse or any other



       23   representative of Limetrade ever tell you that they did



       24   not believe that they were required to do anything to



       25   repair the floor drains?
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        1         A    They did not.



        2         Q    Okay.  And in fact, they did make an attempt.



        3         A    That's correct.



        4         Q    As we've heard.



        5         A    That's correct.



        6                     MR. BARFIELD:  Okay.  All right; thank



        7   you.  That's all I have.



        8                         RECROSS-EXAMINATION



        9   BY MR. O'KELLEY:



       10         Q    And Mr. Simmons, what was the prior condition



       11   in 2004?  You testified a minute ago you don't know, do



       12   you?



       13         A    2004?



       14         Q    Yeah; you don't have pictures, do you, of what



       15   the floor looked look in 2004?



       16         A    The slab was in good condition.



       17         Q    Again, you don't have pictures of it from 2004,



       18   do you?



       19         A    I do not.



       20                     MR. O'KELLEY:  Thank you, sir.



       21                     JUDGE CHELLIS:  Okay; that's it.  Thank



       22   you, Mr. Simmons.



       23                     MR. BARFIELD:  You can come on down.



       24                     THE WITNESS:  Do you want me to leave



       25   these up here?
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        1                     JUDGE CHELLIS:  Yes.



        2                     MR. O'KELLEY:  Your Honor, may I look at



        3   the exhibits?



        4                     JUDGE CHELLIS:  Sure.



        5                     MR. O'KELLEY:  I wanna make sure you're



        6   not missing Defendants' 1 and 2.



        7                     JUDGE CHELLIS:  Let me just make sure.



        8                     Mr. O'Kelley, the first exhibit you gave



        9   me was a transaction complete.  It's entitled "Business



       10   Entities Online Transaction Complete."



       11                     MR. O'KELLEY:  Yes, sir.



       12                     JUDGE CHELLIS:  Okay.  That's 1.



       13                     MR. O'KELLEY:  Yes, sir; and then the



       14   e-mails are 2.



       15                     JUDGE CHELLIS:  All right.



       16                     MR. O'KELLEY:  Just making sure.



       17                     MR. BARFIELD:  Okay; so I think we



       18   erroneously then referred to 2 as 1.



       19                     MR. O'KELLEY:  We did.



       20                     JUDGE CHELLIS:  I thought you did.  I



       21   was going with it.



       22                     MR. O'KELLEY:  I think we all went with



       23   it.  But for the record, when I was asking about the



       24   e-mails and subsidence, we really should've been



       25   referencing Defendants' 2.
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        1                     JUDGE CHELLIS:  Okay; got it.  Thank you



        2   for clearing that up.



        3                     (Discussion held off the record.)



        4                     MR. BARFIELD:  At this time, Your Honor,



        5   the plaintiffs would call Jordan Behringer.



        6                     JUDGE CHELLIS:  Mr. Behringer.



        7                        JORDAN BEHRINGER,



        8   being first duly sworn by JUDGE CHELLIS, was examined and



        9   testified on his oath as follows:



       10                     JUDGE CHELLIS:  All right; you're under



       11   oath.



       12                         DIRECT EXAMINATION



       13   BY MR. BARFIELD:



       14         Q    All right; sir, can I have you state your name,



       15   please.



       16         A    Jordan Richard Behringer.



       17         Q    Okay.  Mr. Behringer, are you a little fumbly



       18   with the court protocols?  Have you ever testified in a



       19   court proceeding before?



       20         A    I have not.



       21         Q    Okay.  All right; well welcome.  First time for



       22   everything.  All right.



       23              Can you give The Court the benefit of your



       24   education from the time you graduated high school forward.



       25         A    Sure.  I went to Clemson University, studied
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        1   civil engineering, graduated in August of 2013, and then



        2   went directly back to grad school to get my master's in



        3   structural engineering.



        4         Q    Okay.  And do you hold any professional



        5   certificates or licenses?



        6         A    Yes, I'm a professional engineer.



        7         Q    Okay.  And is that in the state of South



        8   Carolina?



        9         A    Yes, and California.



       10         Q    And California.



       11         A    Yes.



       12         Q    And when did you obtain your professional



       13   engineering certification?



       14         A    I believe that would've been in 2018.



       15         Q    Okay.  And where are you currently employed?



       16         A    Berenyi, Inc.



       17         Q    Okay.  And in what capacity?



       18         A    I'm a managing partner there, part owner.



       19         Q    Okay.  And do you work as an engineer?



       20         A    Yes.  Engineer, construction project manager.



       21   We wear many hats.



       22         Q    Okay.  Have you worked anywhere else in your



       23   capacity as a licensed professional engineer?



       24         A    No.



       25         Q    What about during an apprenticeship?
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        1         A    No.



        2         Q    Okay.  So Berenyi has been your professional



        3   home since you became licensed?



        4         A    That's correct.



        5         Q    All right.  And what is Berenyi, what do they



        6   do?



        7         A    We're a design/build firm specializing in light



        8   and heavy industrial, some commercial work, perform



        9   architecture and structural engineering services, as well



       10   as an unlimited general contractor.



       11         Q    Okay.  So there's a construction arm of



       12   Berenyi?



       13         A    That is correct.  Berenyi, Inc., wholly owns



       14   Berenyi Construction, LLC, which is our construction.



       15         Q    All right.  And you're one of roughly how many



       16   engineers at Berenyi?



       17         A    Four.



       18         Q    And we're obviously here today to talk about



       19   the slab floor, and we're also gonna talk about the



       20   foundation of this warehouse on Tradd Street.  Do you have



       21   personal knowledge of that project?



       22         A    Yes.



       23         Q    Okay.  Do you have experience as an engineer



       24   working on similar projects not owned by any entity



       25   controlled by Mr. Simmons?
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        1         A    Yes.



        2         Q    Okay.  So you then have experience and



        3   professional experience dealing with warehouse foundations



        4   and slabs?



        5         A    Yes.



        6         Q    What about the filling in of trench drains and



        7   repairing damage to concrete slabs from penetrations like



        8   what we've affectionately called ThunderStuds?



        9         A    Yes; we've done several projects like that,



       10   yes.



       11         Q    All right; very good.



       12                     MR. BARFIELD:  Your Honor, at this time



       13   I would like to offer Mr. Behringer as an expert in the



       14   field of structural engineering.  And he intends to offer



       15   opinion testimony.



       16                     JUDGE CHELLIS:  Do you want to voir dire



       17   him?



       18                     MR. O'KELLEY:  Just a couple quick



       19   questions.



       20                           VOIR DIRE



       21   BY MR. O'KELLEY:



       22         Q    Mr. Behringer, Hamlin O'Kelley.  I took your



       23   deposition last week.  Lovely to see you again.  You're



       24   not a hydrologist, are you, sir?



       25         A    No.
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        1         Q    You have no degree in hydrology or any



        2   certification as to hydrology; correct?



        3         A    No.



        4                     MR. O'KELLEY:  That's all, Your Honor.



        5                     JUDGE CHELLIS:  All right.  So I'm going



        6   to grant him an expert in the field of structural



        7   engineering.



        8                     MR. BARFIELD:  Yes, sir.



        9                     JUDGE CHELLIS:  All right.



       10                     MR. BARFIELD:  Thank you.



       11                       DIRECT EXAMINATION (Cont.)



       12   BY MR. BARFIELD:



       13         Q    All right; Mr. Behringer, when did you first



       14   make Mr. Simmons' acquaintance, roughly?



       15         A    Around the middle of 2019, May of 2019, I would



       16   say, somewhere around there.



       17         Q    Okay.  And was that in conjunction with the



       18   work that you ultimately did for his company with regard



       19   to this warehouse on Tradd Street?



       20         A    Yes.



       21         Q    Okay.  So you had no prior relationship with



       22   him or any of his companies?



       23         A    No, not me personally.  I think one of the



       24   other engineers at Berenyi at the time was doing some



       25   engineering for their window business, doing some
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        1   calculations for their hurricane rating.  That's how I



        2   originally got the relationship with Mr. Simmons.



        3         Q    I see.  So how did you come to, personally, of



        4   the engineers at Berenyi, come to be involved helping him



        5   with this slab issue?



        6         A    I was available.



        7         Q    Okay.  Hey, that's good a reason as any.



        8              All right; so what was your first involvement?



        9   In other words, what were you called about initially by



       10   Mr. Simmons?



       11         A    He let me know that he was having some issues



       12   at his building on Tradd Street with some structural



       13   cracking and things like that and he wanted me to come out



       14   and take a look at it and see what we could do to make



       15   repairs, and we met onsite to review it.



       16         Q    So you said this was about 2020?



       17         A    2019.



       18         Q    2019.  So by the timeline that we've kinda



       19   established through testimony today, Limetrade would have



       20   been gone for a year and a half to two years at that



       21   point, roughly.



       22         A    Correct.



       23         Q    Okay.



       24         A    As far as I know, yes.



       25         Q    As far as you know, but you know that Limetrade
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        1   was not the tenant in the space at the time.



        2         A    Yes.



        3         Q    Okay.  Had NRX, the intermediate tenant, come



        4   and gone?



        5         A    I believe they were occupying the space at the



        6   time.



        7         Q    Okay.  There was equipment and some operations



        8   in there when you first saw it?



        9         A    Yeah, minimal.  There wasn't a whole lot.



       10   There was some operations going on there, but it was



       11   minimal.



       12         Q    Okay.  And so why at that point was Mr. Simmons



       13   interested in making some improvements or corrections to



       14   the slab?



       15         A    He made mention to me that he had a tenant in



       16   there that had refrigeration units and had installed some



       17   post-installed anchors into the slab and, you know, was



       18   not repaired to its previous condition.  So, you know, he



       19   had some concerns about, you know, being able to lease it



       20   with a new tenant; and so he requested if I could look at



       21   it and make a recommendation based on my review of the



       22   slab.



       23         Q    Okay.  And did you, in fact, do that?



       24         A    Yes.



       25         Q    All right.  Did you -- the notebook in front of
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        1   you, if I can have you turn to tab 15, please.



        2         A    Okay.



        3         Q    All right.  And you're welcome to flip through



        4   it, but I believe that this is -- tab 15 is comprised of



        5   your file.



        6         A    Yes.



        7         Q    All right.  Can I have you turn to the last



        8   page.



        9         A    Okay.



       10         Q    And are you looking at the floor plan?



       11         A    Yes.



       12         Q    All right.  Can you tell me what this is and



       13   where it came from.



       14         A    So after I met with Mr. Simmons, I walked the



       15   site and I made hand notations on a drawing of what I



       16   deemed to be structural defects with the slab.  So you'll



       17   see several different annotations on here, such as where



       18   the trench drains were located, where I observed



       19   structural cracking.  What's referred to as refrigerator



       20   line is really where the post-installed anchors were.  Not



       21   any sort of mechanical piping system, but where those



       22   anchors were installed.



       23         Q    And when you say "post-installed anchors,"



       24   that's what we've been loosely kinda referring to --



       25         A    Yeah; the wedge anchors or ThunderStuds.
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        1         Q    ThunderStuds.  You don't like that word,



        2   though.  You like --



        3         A    I've only heard 'em in this context.  I'm not



        4   aware of 'em in any other context.



        5         Q    Okay; okay.  So when you say "post-installed



        6   anchors," you're talking about the things in the bag over



        7   there that we've been discussing.



        8         A    Yes.



        9         Q    All right; proceed, then.  What else is on



       10   here?



       11         A    There's some areas on the slab where you can



       12   see exposed aggregate -- which is the rocks or stones in



       13   the concrete mixture -- and where I observed leveling



       14   compound having been installed, which I believe



       15   Mr. Simmons was referring to as the patches.



       16         Q    Okay.  And what then -- the print is very small



       17   on this and my eyes are aging rapidly on me.  What are the



       18   shaded areas, the boxes of sort of diagonally-shaded



       19   areas?



       20         A    Exposed aggregate.



       21         Q    All right.  Okay.  And the drains are noted by



       22   these -- what look like kinda like railroad tracks?



       23         A    Yes; it's kind a hard to see on this small of a



       24   drawing, but they kinda look like solid lines on the



       25   actual print here.
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        1         Q    All right.  And where did you get the -- I



        2   understand that you personally observed the cracks and



        3   noted the location of the defects in the floor.  Where did



        4   you get the floor plan of the warehouse itself to put into



        5   -- I'm assuming this is in CAD?



        6         A    Yes.



        7         Q    Were you provided with plans?



        8         A    Yes.



        9         Q    All right.  So then your work -- is your work



       10   overlaid on top of that or did you reproduce the plans in



       11   CAD?



       12         A    My work is overlaid on top of that.



       13         Q    Okay.  So is this drawing of this portion of



       14   the warehouse, then, to the best of your knowledge to



       15   scale?



       16         A    Yes.



       17         Q    All right.  So it's shown here in CAD, but can



       18   you tell us in your own words what you observed about the



       19   slab in that portion of the warehouse when you went out



       20   there in person?



       21         A    Sure.  Yeah, there was plenty -- at that point,



       22   most of the slab was visible that I could see, other than



       23   the small abrasions that were going on at the time.  But



       24   almost every panel of the concrete had some structural



       25   cracking occurring.  A large portion of it had the exposed
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        1   aggregate, and at that time I believe the post-installed



        2   anchors had all been ground down to the top of the slab.



        3         Q    Okay.  Were they still visible from the



        4   surface?



        5         A    Yes.



        6         Q    The tops of those post-installed anchors?



        7         A    Yes.



        8         Q    Okay.  And did you endeavor to determine how



        9   those cracks had come to be there?



       10         A    I did not.



       11         Q    Okay.  Do you have any opinions as to how those



       12   cracks likely came to be there?



       13         A    I mean, it could be -- it could be any number



       14   of factors, but I couldn't say without seeing the actual



       15   operation how it was being used.



       16         Q    Okay.  Could water from the surface that makes



       17   its way between the bottom of the slab and the top of the



       18   vapor barrier compromise the structural integrity of that



       19   slab?



       20         A    It could, yes.



       21         Q    Okay.  What if that water is infused with



       22   acidic onion juice that has the ability to eat away at the



       23   top of the slab?



       24         A    Yes; that makes it even worse, yes.



       25         Q    Okay.  So the acid doesn't just disappear if it
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        1   washes under the slab?



        2         A    I'm not a chemist, but I wouldn't think so.



        3         Q    Okay; all right.  Did you look at the trench



        4   drain that had been previously filled in?



        5         A    Yes.



        6         Q    All right.  And what were your observations



        7   about the condition of that trench drain in 2019?



        8         A    So my understanding from Mr. Simmons was that



        9   the tenant was responsible for restoring the slab to its



       10   original condition.  And looking at the way that the



       11   trench drain was just filled in with concrete, you know,



       12   that's not how -- if we were asked to do -- you know,



       13   remove a trench drain or put a slab back to its original



       14   condition, you know, the proper way would be to cut out



       15   perimeter around the trench drain, dowel back into the



       16   slab and put in reinforcement, and then repour the



       17   concrete.  And we've done that on several occasions,



       18   several projects, including at Boeing.



       19         Q    Okay.  When you say "reinforcement," what are



       20   you talking about?



       21         A    Rebar or temperature and shrinkage steel.  You



       22   know, wire mesh.  Something along those lines.



       23         Q    All right.  So I'm a visual learner.  So we've



       24   got 300-ish feet, linear feet, of this trench drain.  It



       25   had been backfilled with concrete.  So would the first
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        1   step be to remove that or could you leave it in?



        2         A    You would remove that, yes.



        3         Q    All right.  So you pull out the concrete, you



        4   go back in, and then take us step by step through the



        5   correct process.



        6         A    The best practice would be to start by core



        7   drilling at the corners you intend to saw cut to, and that



        8   allows you to leave a rounded edge.  Because you don't



        9   wanna leave any reentrant corners where you're saw



       10   cutting, because if you have a corner of concrete, lot of



       11   times you'll have a crack propagate from that corner.  So



       12   you wanna leave rounded edges anywhere you wanna leave



       13   internal corners, so you core drill at each corner, saw



       14   cut to that, remove the concrete, install -- if you had



       15   any subgrade issues, you would address that, lay vapor



       16   barrier back down, put your reinforcement dowel back into



       17   the existing slab, then repour the concrete and finish it.



       18         Q    Okay.  And what would the spacing on the



       19   reinforcement be?  Roughly.



       20         A    Like I said, depends on the application, what



       21   load application you have.  But it could be, you know,



       22   number 4 rebar, 12 inches on center, is typical what I've



       23   seen.



       24         Q    Okay.  So if it's 12 inches on center, we've



       25   got 300 linear feet, we're talking about roughly 300
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        1   pieces of rebar, give or take?



        2         A    Sure.



        3         Q    What about the anchors, aka the ThunderStuds?



        4   What would be -- you said they had been ground down before



        5   you got there.



        6         A    Correct.



        7         Q    If you were going to -- well, would simply



        8   grinding them down restore the floor functionally to the



        9   condition it would've been in before they were installed?



       10         A    No.



       11         Q    Okay.  What would it take to -- if you got a



       12   thousand or so of these anchored into the floor, what



       13   would it take to appropriately restore those locations to



       14   the preinstallation condition?



       15         A    The only way to do that is to core drill those



       16   anchors out.  Because they're wedge anchors, they're not



       17   designed to come out.  They're designed to stay in.  So



       18   the only way to pull those up is the concrete's gonna come



       19   with it.  So you can't just pull 'em out, you have to core



       20   drill around it, then pour back with grout.



       21         Q    Gotcha.  And so we looked at a couple of



       22   samples of these.  I believe the bolts themselves are half



       23   an inch?



       24         A    Uh-huh (witness indicated an affirmative



       25   response).
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        1         Q    Is that a "yes"?



        2         A    Yes.



        3         Q    Okay.  And so these -- have these been core



        4   drilled?



        5         A    Yes.



        6         Q    All right.  And do you know what the diameter



        7   of these core samples are?



        8         A    I do not.



        9         Q    All right.  Significantly wider than the bolts



       10   themselves; would you agree with that?



       11         A    Looks to be an inch and a half or so.



       12         Q    Got it.  Would this be sort of the appropriate



       13   approach if you were gonna core drill to remove these



       14   bolts?



       15         A    Yes.



       16         Q    All right.  So roughly this diameter of a core



       17   removal?



       18         A    Yes.  I'd say anywhere from an inch and a half



       19   to two inches would be appropriate.



       20         Q    Okay.  And what's the method for doing that?



       21   Mechanically speaking, what tool do you use and how is it



       22   accomplished?



       23         A    It's a core drill.  Lot of times they have



       24   diamond tips.  And saw cut the concrete all the way



       25   through, then you can pull up the concrete cylinder as you
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        1   see there.



        2         Q    But to do that, somebody would have to go bolt



        3   by bolt and remove those?



        4         A    Yes.



        5         Q    Is that a stand-up stool or an on-your-knees



        6   kind of tool?



        7         A    On your knees, yeah.



        8         Q    Okay.  I was just wondering.



        9              All right.  So to do a thousand of those is



       10   fairly labor intensive; would that be fair?



       11         A    Yes.



       12         Q    All right.  So, having examined the slab and



       13   documented the locations of cracks, the sawed-off or



       14   ground-down bolts, and the filled-in trench drain, did you



       15   have a recommendation for Mr. Simmons as to how best to



       16   approach restoring the slab to a condition that his new



       17   tenant would be satisfied with?



       18         A    Yes.  So Mr. Simmons and I spoke casually



       19   about, you know, all that would need to be done to repair



       20   all of that and, you know, how much of the slab you would



       21   actually have to touch to repair or remove.  And, you



       22   know, by the time you did all that, you're talking about



       23   almost the entire space and then leaving, you know, a



       24   portion of it untouched, very small portion to address all



       25   the cracking, all the exposed aggregate, all the parts
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        1   where leveling compound was put in, all the trench drains,



        2   coring a thousand anchors, however many it was, you're



        3   better off -- if you're trying to restore the slab to its



        4   original condition, you're better off replacing the whole



        5   thing.



        6         Q    Okay.  And if we set aside the cracking for a



        7   moment -- and let's just assume for the purposes of this



        8   question that the cracking had not manifested to the



        9   extent that you had observed -- would it still be an



       10   expensive proposition to properly fill in the trench



       11   drains and properly core and backfill all the locations



       12   where the anchor bolts were?



       13         A    Absolutely.



       14         Q    Okay.  And at the end of the day, do you know



       15   roughly how much of the warehouse square footage would



       16   have not been subject to that kinda repair?  In other



       17   words, absent the cracks, how much would've been left?



       18   That's putting you on the spot, I know.



       19         A    Just looking at this drawing here, looking at



       20   maybe 25 percent, 30 percent, something like that.



       21         Q    Okay.



       22         A    Would not be touched.



       23         Q    Would not be touched.  So 75 percent would need



       24   to be.  If you were gonna do spot repairs, about 75



       25   percent would be subject to that, to those spot repairs;
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        1   and you concluded that it made more sense to remove and



        2   replace?



        3         A    Yes.



        4         Q    All right.  And did Mr. Simmons ask you to



        5   design the scope of work and the methods for removing and



        6   replacing the portion of the slab that was cut?



        7         A    Mr. Simmons asked me for a slab section for the



        8   new slab that he was going to put into the new building.



        9   Or into that space.



       10         Q    Okay.  And was that the entirety of that half



       11   of the warehouse or was this more surgical?  In other



       12   words, was the slab that was cut out, was there a straight



       13   line cut across the middle of the warehouse or was it more



       14   detailed than that within the space that Limetrade had



       15   leased?



       16         A    I believe the entirety of the slab was saw cut



       17   out, like leaving a small trip around the perimeter of



       18   that specific area.



       19         Q    Okay.  And why would you leave a strip around



       20   the perimeter?



       21         A    To tie back into.



       22         Q    Okay.  And what type of foundation does this



       23   building have?



       24         A    It has a continuous footer around the exterior,



       25   because there's concrete panels as walls on this metal
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        1   building.



        2         Q    Okay.  So we've talked about the slab; right?



        3         A    Yes.



        4         Q    And we talked about it sitting on top of a



        5   plastic vapor barrier, and then there's soil underneath



        6   that.



        7         A    Correct.



        8         Q    And then that's in the middle.  That's in the



        9   field of the space.



       10         A    That's correct.



       11         Q    Okay.  So you described the foundation design.



       12   How would that look if we were gonna try and visualize



       13   that around the perimeter?



       14         A    So you would have a thickened foundation around



       15   the edge.  So if this is the top of your slab and this is



       16   the end of your slab, you would come to the corner here



       17   and come down.  This would be your thickened section, come



       18   this way, and then it would taper back up.  And then the



       19   bottom of your slab would be above the bottom of your



       20   foundation.



       21         Q    Okay.  So it's chunky around the perimeter.  Is



       22   that a good layman's term?



       23         A    Yes.  The concrete is thicker around the



       24   perimeter.



       25         Q    Okay.  And deeper.
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        1         A    Yes.



        2         Q    Did you observe any water coming up from the



        3   cracks in the slabs or the expansion joints when you were



        4   out there?



        5         A    No.



        6         Q    All right.  I asked Mr. Simmons about Berenyi's



        7   estimate.  If you could turn back one page in your



        8   documents, Exhibit 15.  And that's that



        9   really-hard-to-read tiny print.  Do you recognize that



       10   document?



       11         A    Yes.



       12         Q    Okay.  Who prepared that?



       13         A    I did.



       14         Q    All right.  And what was the purpose of



       15   preparing this estimate?



       16         A    It was at the request of Mr. Simmons.  After



       17   our conversation about removing the slab, he asked if I



       18   could provide an estimate to remove the slab in that area



       19   and replace it back with what I would recommend.



       20         Q    Okay.  So first off, we've already established



       21   that the total of this estimate is $423,102.76?



       22         A    Yes.



       23         Q    All right.  Now, what is the design of the slab



       24   you were recommending going back with?



       25         A    Four inches of stone base underneath the slab
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        1   and six inches of concrete.  And I believe it was number 4



        2   rebar at 12 inches on center.



        3         Q    Okay.  And is that industry standard for --



        4         A    It's very typical for a spec warehouse.



        5         Q    -- a warehouse slab?



        6              All right.  And to the best of your knowledge,



        7   is that what he -- I understand Berenyi didn't do the job,



        8   but is that what Simco did?



        9         A    I believe so.



       10         Q    All right.  And did you have any supervisory



       11   construction administration responsibilities on the repair



       12   job?



       13         A    No, we did not.



       14         Q    Okay.  Have you been out to the warehouse since



       15   the slab was replaced?



       16         A    Yes.



       17         Q    Okay.  What brought you out there?



       18         A    We did some work for LW Supply in filling a



       19   portion of the truck dock.



       20         Q    Okay.  When you had occasion to observe the



       21   replacement slab on that occasion, is it holding up?



       22         A    Yes.



       23         Q    All right.  Have you ever had occasion to



       24   observe the slab, the original slab, in the other half of



       25   the warehouse, the part that Limetrade had not occupied?
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        1         A    Yes.



        2         Q    Okay.  What is the condition of that slab to



        3   your observation?



        4         A    It was significantly better.  There wasn't



        5   nearly the amount of cracking or patching or trench drains



        6   or anchors or anything like that in those areas.



        7         Q    Did you observe any water on the surface of the



        8   slab in those other portions?



        9         A    I did not.



       10         Q    All right.  And were those other portions being



       11   used for typical warehouse activities, forklifts, so



       12   forth?



       13         A    I believe so.



       14         Q    All right.  Now, I believe the defendants take



       15   the position -- and we're gonna hear from their expert



       16   shortly -- take the position that this slab was doomed to



       17   fail from the start because its thickness was variable



       18   throughout.  After it was demolished, some measurements



       19   were taken that indicated that portions of that slab were



       20   not six inches thick.  Are you familiar with that?



       21         A    Yes, I did see it after the slab had been



       22   demolished; yes.



       23         Q    Okay.  Do you agree that that was the reason



       24   why the slab experienced cracking and spalling and all the



       25   conditions that it experienced?
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        1         A    I think it would be hard to say.  Your slab's



        2   only as good as your subgrade.  So if you have poor



        3   subgrade, then it could result in issues.  And with the



        4   other parts of the warehouse not experiencing the same



        5   issues as this area, I mean, I don't know how you can --



        6   you say that that was the cause of the problem.



        7         Q    Right.  Are you assuming that the thickness of



        8   the slab, if it was variable in one part of the warehouse,



        9   it was variable in the rest?



       10         A    It could be, yes.



       11         Q    Okay.  This is an older building, as these



       12   things go.  Built in the early '90s.  Did you hear that



       13   testimony?



       14         A    Yes.



       15         Q    All right.  Back then, would it have been



       16   uncommon for -- because of the way they poured concrete



       17   during that time, is it uncommon to have variations in



       18   slab thickness across a space this large?



       19         A    I mean, I've seen all sorts of different



       20   things.  So yeah, I mean, you do get variability when you



       21   pour slabs, yes.



       22         Q    Okay.  My question to follow up is, you know,



       23   is that condition alone fatal to a slab's performance?



       24         A    No.



       25         Q    Okay.  Bear with me one second.
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        1              I wanna ask you a question that probably the



        2   judge is potentially wondering about.  Why is it so



        3   expensive to pulverize some rock and pour some new



        4   concrete on a slab?  400,000-plus is a lot of money.  What



        5   goes into that?



        6         A    I mean, it's a lot of labor.  You're saw



        7   cutting up the slab, you have to basically put anchors in,



        8   pull the pieces of slab up, get 'em outside, send 'em off.



        9   We were gonna excavate like about four inches of subgrade



       10   to put the four inches of rock in and then all the



       11   materials and then pour the slab back.



       12         Q    Gotcha.



       13         A    So it's a pretty good amount of work to do



       14   inside of a building.



       15         Q    Okay.  And even at that, it was a -- I think



       16   you testified it was a close enough call between the cost



       17   of that, doing that, versus properly filling the trench



       18   drain and properly removing the anchor bolts and angle



       19   irons, that the cost was not significantly different?



       20         A    That's what Mr. Simmons and I discussed.  It



       21   was that in combination with all of the cracking.  And if



       22   the expectation is that it's gonna be back to its original



       23   condition, I mean, it's going to be a combination of those



       24   two things.



       25         Q    Okay.  One second.
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        1                     MR. BARFIELD:  Mr. Behringer, that's all



        2   I have for you now.  I may have some on redirect, but



        3   please answer any questions that Mr. O'Kelley has for you



        4   on cross.



        5                     THE WITNESS:  Okay.



        6                        CROSS-EXAMINATION



        7   BY MR. O'KELLEY:



        8         Q    Okay.  Mr. Behringer, your testimony is you



        9   have no information as to the cause of the cracks in the



       10   concrete slab; is that correct?



       11         A    That's correct.



       12         Q    And other than being here today and hearing



       13   about Easy Tray, you don't have any information about



       14   their work or what they did out there; correct?



       15         A    That is correct.



       16         Q    For example, you don't know -- you have no



       17   knowledge or no testimony about the fact that my clients



       18   don't use any water or liquids.  Did you know that?



       19         A    I did not see their operation.



       20         Q    Okay.  And in fact, you never went out there



       21   while Limetrade was in the space; is that correct?



       22         A    That is correct.



       23         Q    And I think on one of the exhibits that



       24   Mr. Barfield was asking you about, the date of it is 23



       25   May 2019; is that correct, the estimate?
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        1         A    Yes.



        2         Q    And that estimate was never accepted by



        3   Mr. Simmons' company, and to your knowledge he never paid



        4   the $423,102.76 to Berenyi or Berenyi Construction.



        5         A    Correct.



        6         Q    Either the engineering company or the



        7   construction company; right?



        8         A    Correct.



        9         Q    And your testimony is you went out there to



       10   help with L&W Supply?



       11         A    Yes.



       12         Q    To give them an estimate for the dock, the



       13   loading dock?



       14         A    Yes.



       15         Q    Okay.  But you didn't do any -- like I don't



       16   know how else to describe it -- like forensic testings of



       17   the repairs or anything of that nature, did you?



       18         A    No.



       19         Q    And you didn't do any soil testing outta the



       20   site, did you?



       21         A    No.



       22         Q    Because your testimony was that the slab is



       23   only as good as the subgrade.  That's your testimony;



       24   right?



       25         A    That's correct.
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        1         Q    And you can't offer any opinion about the



        2   subgrade today; correct?



        3         A    No.



        4         Q    Okay.  And you can't say what the 2004



        5   condition of the slab was, can you?



        6         A    I cannot.



        7                     MR. O'KELLEY:  Thank you, sir.



        8                     MR. BARFIELD:  Just one on redirect.



        9                         REDIRECT EXAMINATION



       10   BY MR. BARFIELD:



       11         Q    Have you read the report of Coastal Engineering



       12   that was prepared for the defendants in this matter?



       13         A    No.



       14         Q    You have not?  When you say "the condition of



       15   the subgrade," is that a reference to the quality of the



       16   soils?



       17         A    Yes.  Compaction requirements, all of that.



       18         Q    Okay.



       19         A    Yes.



       20         Q    All right.  Well, we'll put a pin in that.  And



       21   since you've not read the report, I won't ask you about



       22   it.  I'll ask Mr. Allen about that.  That's all I have;



       23   thank you.



       24         A    Okay.



       25                     JUDGE CHELLIS:  Thank you.  Y'all



                                                                    131

�







        1   finished?



        2                     MR. O'KELLEY:  Yes, sir.



        3                     MR. BARFIELD:  Yes, sir.



        4   Mr. Behringer's excused.



        5                     JUDGE CHELLIS:  Okay; you can go home



        6   now.



        7                     THE WITNESS:  Thank you.



        8                     JUDGE CHELLIS:  Of course, you're



        9   welcome to stay if you'd like.



       10                     MR. O'KELLEY:  And Your Honor, since



       11   we're going out of order, we'll call Michael Allen to the



       12   stand.



       13                     JUDGE CHELLIS:  And this is done with



       14   your consent; correct?



       15                     MR. BARFIELD:  Yes, Your Honor.



       16                     JUDGE CHELLIS:  Come on up, sir.



       17                         MICHAEL ALLEN,



       18   being first duly sworn by JUDGE CHELLIS, was examined and



       19   testified on his oath as follows:



       20                     JUDGE CHELLIS:  Have a seat.  You're



       21   under oath.  Answer any questions that Mr. O'Kelley may



       22   have for you.



       23                     THE WITNESS:  Yes, sir.



       24   ///



       25   ///



                                                                    132

�







        1                         DIRECT EXAMINATION



        2   BY MR. O'KELLEY:



        3         Q    Good afternoon, Mr. Allen; how we doing?



        4         A    Doing well.



        5         Q    If you would, please, will you tell



        6   Judge Chellis what your professional qualifications are?



        7         A    I'm a licensed professional engineer in South



        8   Carolina, 45 years of experience locally.



        9         Q    And tell the judge about your educational



       10   background, too, please.



       11         A    I've got a civil engineering degree from



       12   Georgia Tech.



       13         Q    And you've been licensed for how long in this



       14   state?



       15         A    37 years.



       16         Q    And are you licensed in any other state?



       17         A    No.



       18         Q    And have you always had your license in good



       19   shape, no disciplinary actions, no dangers of losing it;



       20   correct?



       21         A    No.



       22         Q    All right.  And just briefly, you've been in



       23   the engineering business -- for lack of a better term --



       24   your entire professional career; correct?



       25         A    Correct.
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        1         Q    And tell His Honor how you're employed now.



        2         A    I'm employed by Coastal Engineering & Testing



        3   Company.



        4         Q    And what is your scope of employment?  What do



        5   you do there?



        6         A    As the owner, I'm engineer, reviewer,



        7   supervisor.  I wear a lot of hats.



        8         Q    And you actually go to job sites and make



        9   observations, do testing, the whole thing; correct?



       10         A    Yes.



       11         Q    And you actually have been doing that for



       12   years; correct?



       13         A    Correct.



       14         Q    And as part of that, you issue reports and take



       15   pictures and that sort of thing; correct?



       16         A    Correct.



       17         Q    All right.  And how many times have you been



       18   qualified as an expert witness in South Carolina, if you



       19   recall?



       20         A    I'd estimate several dozen.



       21         Q    In courts throughout the state; correct?



       22         A    Mostly in Charleston County.



       23         Q    But in other counties, too; correct?



       24         A    Yes.



       25                     MR. O'KELLEY:  Your Honor, at this time
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        1   I'd like to offer Mr. Allen as an expert in engineering



        2   and testing.



        3                     JUDGE CHELLIS:  You need to voir dire?



        4                     MR. BARFIELD:  Just very briefly.  Just



        5   same actual voir dire that Mr. O'Kelley asked



        6   Mr. Behringer.



        7                              VOIR DIRE



        8   BY MR. BARFIELD:



        9         Q    Are you a hydrologist?



       10         A    No.



       11         Q    All right.  Do you anticipate offering any



       12   opinions here today that would require the expertise of a



       13   hydrologist?



       14         A    No.



       15                     MR. BARFIELD:  All right.  That's all I



       16   have, Your Honor.  No objection to him being qualified as



       17   an engineering expert.



       18                     JUDGE CHELLIS:  All right.  So he's



       19   qualified as an engineering expert.



       20                     MR. O'KELLEY:  Thank you, Your Honor.



       21                     JUDGE CHELLIS:  That's a broad term.



       22   Are you sure you don't wanna narrow that down a little



       23   bit?



       24                     MR. O'KELLEY:  Well, I said engineering



       25   and testing as a result of the work we did, so we can
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        1   narrow it down to an engineer who did testing and work out



        2   at the site.  Engineering is probably too broad, Your



        3   Honor.



        4                     JUDGE CHELLIS:  So civil engineering?



        5                     MR. O'KELLEY:  Yes, sir.



        6                     JUDGE CHELLIS:  Okay; let's narrow it



        7   down to civil engineering.  How 'bout that?



        8                     MR. O'KELLEY:  Works for us.



        9                     MR. BARFIELD:  That's fine, Your Honor.



       10                     JUDGE CHELLIS:  I don't want him to be



       11   testifying about microenzymes and biological engineering,



       12   things of that nature.



       13                     MR. O'KELLEY:  Things I wouldn't begin



       14   to understand.



       15                     MR. BARFIELD:  That'd be far more



       16   interesting.



       17                        DIRECT EXAMINATION (Cont.)



       18   BY MR. O'KELLEY:



       19         Q    Mr. Allen, if you would turn, and there's a



       20   notebook in front of you.  Exhibit Number 13 is what we're



       21   gonna walk through.  You drafted this document and



       22   authored it and signed it; correct?



       23         A    Correct.



       24         Q    All right; if you would in your own words, tell



       25   His Honor how you came to go out and do the floor slab
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        1   evaluation that's Exhibit Number 13.



        2         A    I was contacted by David Willis, with



        3   Southeastern Construction, who was observing a demolition



        4   project; and he asked if I could come out and make



        5   observations before it was too late to see what was going



        6   on.



        7         Q    And the date of your report is February 25th of



        8   2020; correct?



        9         A    Correct.



       10         Q    And do you recall what your scope of work was?



       11   It's all stated in here; but just for the record, what was



       12   your scope of work?



       13         A    Well, basically, just to observe what was being



       14   done and try to discern anything that could be visually



       15   interpreted from an engineering perspective of the



       16   demolition project what was there before.  It was all gone



       17   by the time I got there, but to discern from 44 years of



       18   experience of what quality of the project was there before



       19   it was demolished and anything that could be observed and



       20   accounted for to tie back to some of the observations that



       21   the Limehouses had had.



       22         Q    And you state in your report that "We visited



       23   the site on February 19th of 2020."  Who is "we"?



       24         A    I was escorted by one of my staff engineers.



       25         Q    All right.  And you were in the -- you've been
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        1   in the courtroom all day.  You heard Mr. Simmons state he,



        2   too, was on the site.  Did you have any discussion with



        3   Mr. Simmons that day?



        4         A    Seeing him today, I recognize him being out on



        5   the site.  We did not have any conversation.



        6         Q    You state in your report that the property



        7   owner had recently sawed and removed a large section of



        8   the warehouse flooring and excavated approximately one



        9   foot of wet subgrade soil and was preparing to pour a new



       10   floor slab for a new tenant.  Tell His Honor what you



       11   observed out there related to that and that -- you know,



       12   what you say in here is a stockpile of wet clay, soil, and



       13   things of that nature.



       14         A    Well, the -- most the floor, except for in the



       15   refrigerator area and in a small office.  Refrigerator was



       16   in the back left corner facing the building, the office



       17   enclosure was in the front left space, there was a large



       18   roll-up door at the front right corner.  And the entire



       19   slab from there to back to the refrigeration enclosure had



       20   been saw cut and the soil had been excavated down, as I



       21   said, 10 to 12 inches below what it apparently had been.



       22         Q    All right, sir.  And knowing that was the



       23   background, again, tell His Honor what your full scope was



       24   as set forth in your report, but if you could just go



       25   through the bullet points on pages 1 and 2.
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        1         A    Well I said "Review photographs provided by the



        2   client."  Andrea had some pictures she had taken that were



        3   helpful to size up the situation.  I have "client



        4   interviews," again, with Andrea.



        5         Q    And tell His Honor about those discussions, if



        6   you could.



        7         A    Well she explained flooding problems and cracks



        8   and slab failures.  Not just cracks, but failures where it



        9   was basically unusable.  Soil and water squirting up



       10   through the cracks and ending up on top of the slabs



       11   which, of course, leaves a void underneath the slab, no



       12   support.  Severe flooding around the property.  You know,



       13   they had some steel plates that they had placed over areas



       14   just to continue operating in their traffic corridors.



       15   Visually, you could see the profile of the concrete slab



       16   all the way around; and it was highly variable.  And then



       17   we --



       18         Q    What do you mean by that, highly variable?  The



       19   thickness was variable?



       20         A    The thickness of the edge of the exposed



       21   concrete was from 10 inches to 2 inches.  And there are



       22   pictures of that.  They're cataloged in the document.  And



       23   then, as Mr. Simmons said, the rubble was piled up around



       24   the perimeter of the property being slowly removed, you



       25   know, loaded out.  So I, you know, crawled around on the
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        1   stockpile and got some chunks of the concrete, thinner



        2   pieces and thicker pieces.  I didn't see any evidence of



        3   any vapor barrier, I didn't see any steel reinforcing or



        4   wire mesh in the concrete.  Thicknesses of the chunks of



        5   concrete ranged from 10 inches to 2 to 4 inches, but it



        6   was obviously broken up and in a stockpile at that time.



        7         Q    All right, sir.  And then what else did you do



        8   in your scope of work?



        9         A    Well, one issue in slab evaluation is



       10   thickness.  As the former gentleman said, is its bearing



       11   on the subgrade soil, and also the strength of the



       12   concrete.  So we selected some pieces of the broken slab



       13   that were big enough to core a sample from ans do a



       14   compressive strength test in our concrete testing



       15   laboratory to confirm the strength of the concrete itself.



       16         Q    And your conclusions, we'll go over those in a



       17   minute, because you reached certain conclusions about



       18   that, did you not?



       19         A    That is correct.



       20         Q    And generally, what were those conclusions?



       21         A    Well, the variability of the slab.  It was



       22   clear that the slab had been poured by driving trucks



       23   across a building pad.  So you had deep divots where the



       24   tires had gone.  The nature of that is the soil compresses



       25   where the tire -- the concrete truck is very heavy.
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        1   Compresses where the wheel loads and then heaves in



        2   between.  So there's a picture of that.  It's reflected in



        3   the perimeter of that concrete where you had 10 inches of



        4   concrete, 10 inches of concrete, and then the heaved thin



        5   section in between.



        6         Q    And that would go down to as low as 2.5 inches;



        7   correct?



        8         A    I'm sorry?



        9         Q    I think you put in your report that varied from



       10   2.5 to 10 inches; correct?



       11         A    Correct.



       12         Q    Okay.  And you also did some lab testing of



       13   some of the samples, too?



       14         A    Correct.



       15         Q    And tell the judge about those.



       16         A    Well, like I said, concrete strength is a



       17   component of the evaluation.  And so we cut a core sample



       18   from chunks of concrete that were big enough, thick



       19   enough, to get a sample from and then did a compression



       20   test on the concrete; and the results were adequate.  I



       21   mean, concrete strength was not an issue.



       22         Q    And that would be your determining the strength



       23   for the suitability of the slab in general or -- explain



       24   that to the judge.



       25         A    Well, most concrete, we encountered strengths
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        1   of the 4,400 to 5,000 pounds per square inch, which most



        2   specific cases require 3,000 to 4,000 PSI at the time of



        3   placement.



        4         Q    All right, sir.  And if you could, just tell



        5   the judge generally about your findings and observation



        6   overall, because I think you set those forth in your



        7   report, too, on pages 2 and 3.



        8         A    "Widely variable slab thickness was observed



        9   and measured, generally between two and a half and 10



       10   inches.  The photographs in the appendix document variable



       11   concrete thickness."



       12         Q    And I'm sorry, Mr. Allen.  You don't have to



       13   read it.  If you could just summarize it for His Honor.



       14   He can read it.



       15         A    Okay.  Basically, the common -- as I already



       16   described, this is common when slab concrete is poured on



       17   ground with concrete trucks traversing the area, resulting



       18   in significant variation of the slab thickness.  The load



       19   transfer dowels were not observed.



       20         Q    Well go up when you discuss wire mesh and



       21   reinforcement and a vapor barrier, because you testified



       22   earlier that you didn't see a vapor barrier.  But this



       23   says you observed a vapor barrier, so I just wanna clarify



       24   that with His Honor.



       25         A    Okay; I'm sorry.  Well this overrides that.
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        1         Q    Okay.  That's what I thought.



        2         A    Okay.



        3         Q    I knew we were gonna get to it, but I just



        4   wanna correct it.



        5         A    Yeah, what's in writing.  I'm speaking from



        6   memory.



        7         Q    Okay.



        8         A    The load transfer dowels, which are common in



        9   heavy duty --



       10         Q    Explain what that is.  Or what they are; excuse



       11   me.  Bad English.



       12         A    A core slab in an industrial warehouse, you're



       13   accommodating a rolling load; it's moving across the slab.



       14   It's not a static load that sets there and doesn't move;



       15   it's rolling.  So when the rolling load crosses a joint,



       16   whether it's a control joint or a saw joint, there's a gap



       17   in the load transfer.  So what typically happens is the



       18   edge of a saw joint can compress, deflect, when the



       19   rolling load passes by, and that ultimately causes



       20   compression of the soil, an air void, and a crack at the



       21   joints.  Typical method in design for heavy-duty slabs is



       22   dowel joints along the saw joints and control joints to



       23   transfer load from one slab to the next.  So those were



       24   not present, and then the --



       25         Q    But you state in here that a metal keyway edge



                                                                    143

�







        1   was used to shape the edges of individual slab pours as a



        2   load transfer mechanism.  Explain that.



        3         A    Keyway is a different load transfer mechanism



        4   where you actually form one concrete pour.  You form like



        5   a notch or keyway in it to where the next pour matches in



        6   that and it adds some vertical sheer strength resistance



        7   to transfer the load from one slab to the next.



        8         Q    Got it.  And you state that you did not observe



        9   any load transfer mechanism at sawed control joints.



       10   Explain that to the judge.



       11         A    Well there's two type of joints in concrete



       12   slabs.  One is where you stop a pour, you form it, and you



       13   pour up to that, and the next day you take that form up



       14   and pour up against that.  The other type of joint is



       15   sawed into the cured slab to redirect potential shrinkage



       16   cracking into a control joint instead of it being randomly



       17   across the slab.



       18         Q    Understood.  And then you said "Reviewed



       19   photographs provided by Mrs. Limehouse."  And you also



       20   took photographs the day of; correct?



       21         A    Correct.



       22         Q    All right.  And we'll walk through those.  And



       23   you talked a little bit about the muddy water on the slab



       24   coming up through the cracks?



       25         A    Yes, sir.
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        1         Q    Okay.  Did you observe water on the ground the



        2   day you went out there?



        3         A    Yes, I have a picture of there's water all over



        4   the slab of the new construction area.



        5         Q    All right.  And then you've got in your



        6   report -- "Concrete Cores" is your next section, and



        7   you've already testified about that; correct?



        8         A    Right.



        9         Q    And you've got "Soil Subgrade."  Tell the judge



       10   what you observed with the soil subgrade.



       11         A    Well, basically, they had undercut, excavated



       12   previously-existing soil.  And the main observation was



       13   that there was water everywhere.  There was no work taking



       14   place on that day, I guess because the soil was so wet.



       15   But there was, you know, standing water in that subgrade



       16   area.



       17         Q    And you described the soil as being clayey



       18   sand.  Is that a term of art?



       19         A    Repeat that.



       20         Q    Yes, sir.  You said "Visual examination of new



       21   subgrade soil indicated the soil was clayey sand, and



       22   water was observed on top of the soil in many areas."  And



       23   what I was talking about is clayey sand a term of art?  Is



       24   that something in your business other people would know



       25   what you meant?
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        1         A    Yes.



        2         Q    Okay.  And what is meant by clayey sand?



        3         A    Well, clay -- the more clay that's mixed in



        4   with the soil, the more sensitive it is to this type of



        5   load.  When you roll across a clayey building pad, much



        6   more likely to wobble, compress, and compact.  Sand is



        7   probably the most foolproof bearing soil for foundations



        8   and slabs on grade.  So the sandy soil with some clay in



        9   it, it holds on to the water, it's a lot harder to get the



       10   water out of it, and it's -- you know, the clay absorbs



       11   the water and retains it in the soil.



       12         Q    And you state in here you did some sample



       13   testing?



       14         A    Yes.



       15         Q    And tell the judge about that.  This is at the



       16   bottom of page 3.



       17         A    Okay; so we picked two locations,



       18   representative locations, and got a bag sample to take



       19   back to the lab.  Did some lab testing and determined that



       20   there was -- approximately 15 to 19 percent of the mass



       21   was clay.  The plasticity index testing that we ran was



       22   generally from 3 to 5, indicating the clay component was a



       23   low-plasticity clay soil.



       24         Q    And what does that mean for those of us that



       25   aren't in the soil business, low plasticity?
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        1         A    Well clay, like pluff mud, you know that term.



        2         Q    Very well.



        3         A    That's a highly-plastic clay compared to the



        4   typical orange-gray clay that we see on job sites is a



        5   low-plasticity clay.  It's generally more workable for



        6   construction and more suitable for construction.



        7         Q    One would be better to make bricks with, and



        8   the other to just throw at your friends when you're in the



        9   river; right?



       10         A    Right.



       11         Q    You state in here that the values indicate a



       12   unified soil classification of SC.



       13         A    SC.



       14         Q    And explain what that means.



       15         A    Well, the unified soil classification system is



       16   an accepted way for engineers to look at an abbreviation



       17   like that and know what we're talking about, and they're



       18   classified in terms of the strength properties or



       19   suitability of use in construction and how favorable they



       20   are for building projects on.



       21         Q    And what does SC mean?



       22         A    Soil with some clay.  Sand with some clay; I'm



       23   sorry.



       24         Q    And then you've got in here AASHTO.  What is



       25   that?
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        1         A    AASHTO is other than standard.  It's American



        2   Association of Transportation of Soil and Materials.



        3         Q    Okay.



        4         A    And it also classifies different materials for



        5   suitability of use for different construction purposes.



        6         Q    All right; and I think you've already stated



        7   that this is a moisture-sensitive soil.  Anything else you



        8   need to tell the judge about that?



        9         A    No, sir.



       10         Q    And does it -- for lack of a better term, does



       11   it retain water?



       12         A    Retains more water than a sand that would



       13   percolate water.  The clayey soil retains more water.



       14         Q    And you said in here that the AASHTO rating is



       15   fair to good as subgrade for pavements or slabs; correct?



       16         A    Correct.



       17         Q    And would you consider this to have been fair



       18   to good soil for the slab that was put on there?



       19         A    At the proper moisture content.



       20         Q    Okay.  And then you state that your observation



       21   of slab thickness and (unintelligible) indicate concrete



       22   truck traffic traversed the prepared subgrade.  You've



       23   already testified about that; correct?



       24         A    We talked about that.



       25         Q    All right; and then you've got some other
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        1   observations.  Tell The Court about your other



        2   observations.  If you need to take a minute to refresh,



        3   take a minute.



        4         A    Yeah; just what we talked about already, that



        5   the slab was already gone.  It was a post-demolition



        6   inspection, but with some observable physical properties



        7   that would land credence to what kind of quality of slab



        8   was there.



        9         Q    And you stated that clearly flooding and other



       10   drainage issues, downspouts dropping water on the building



       11   foundation, resulted in water seeping into the subgrade



       12   along edges and through saw joints and construction



       13   joints.  Did I read that correctly?



       14         A    Yes.



       15         Q    And then you state "The client documented wet,



       16   muddy soil on the slab surface in areas.  The facility



       17   manager observed slab deflection at a number of joint



       18   locations when lift trucks traverse the slab.  With an



       19   associated eruption of the muddy water, this obviously



       20   creates a void below the concrete and unsupported slab



       21   edges will break and settle, resulting in a pothole,



       22   especially if the slab thickness is substandard.  Concrete



       23   damage was widespread, and we assume this was the cause



       24   resulting potholes require steel plates to cover the area



       25   so that operations could continue.  It is our
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        1   understanding that the client frequently dealt with these



        2   issues during their lease term."  Did I read all that



        3   correctly?



        4         A    Yes.  And that's based on my comments from



        5   Andrea, the property client.



        6         Q    And then you've got your ultimate evaluations



        7   and conclusions.  Tell Your Honor what your ultimate



        8   evaluations and conclusions were about the slab.



        9         A    Well, based on the evidence that we saw, and



       10   our lots of experience with slabs and industrial warehouse



       11   projects, that when distress or damage occurs, it's



       12   typically related to one or more of the following issues.



       13   We listed inadequate slab thickness were sanctioned,



       14   highly-variable slab thickness, strength or quality of the



       15   concrete materials, strength or quality of the supporting



       16   subgrade soils, overloading slabs beyond design capacity,



       17   and subgrade drainage issues.



       18         Q    And Mr. Allen, you don't know what the



       19   condition of the slab was in 2004, do you?



       20         A    I did not see it then.



       21         Q    All right.  And then ultimately, you have



       22   conclusions in your report, do you not?



       23         A    Yes.



       24         Q    And tell His Honor what the conclusions you



       25   came to are.
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        1         A    Generally, that the operation that was taking



        2   place would be considered a very-light warehousing



        3   operation.  That most any warehouse floor could support



        4   that kind of -- you know, the small lift trucks, pallet



        5   jacks, and light materials without failure, that the



        6   problems that they encountered during their operations



        7   were the result of construction defects with the slab



        8   itself, which -- during the actual construction of the



        9   building, which predates any of our involvement, and wet



       10   subgrade soil.



       11         Q    All right, sir.  And let's turn -- there's an



       12   appendix here.  And the first thing we come to on page 86,



       13   you've got a drawing that looks like this.  Page 86 is the



       14   Bates label.  Tell His Honor what we're looking at here.



       15         A    That's an approximate drawing of the layout of



       16   the sawed area with the numbers being inside the saw cut.



       17         Q    And the numbers being?



       18         A    The numbers correspond to the photo logs that



       19   follow.



       20         Q    Okay; just making sure.  And then let's turn



       21   and tell His Honor about the first set of photographs; and



       22   we've got 11 pages of 'em.  Photographs 1, 2, 3 & 4.



       23   Going back a page, we can find out where those photographs



       24   are taken; correct?



       25         A    Correct.
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        1         Q    For example, we can see where 35 is and where



        2   10 is, the whole deal; correct?



        3         A    Correct.



        4         Q    All right; what are we looking at at photograph



        5   124?



        6         A    Well, there's -- we're taking a picture of the



        7   thickness of the concrete there and the -- you can see the



        8   soil condition, so it's just a documentation measured



        9   thickness of the slab in different locations.



       10         Q    And it's measuring different thicknesses, is it



       11   not?



       12         A    Yes.



       13         Q    For example, photograph 1, what's the



       14   thickness?



       15         A    Approximately five inches.



       16         Q    Okay; and how about photograph 2?



       17         A    Four.



       18         Q    And three?



       19         A    Four.



       20         Q    And number 4?



       21         A    Five and a half.



       22         Q    All right.  And then moving on to page 2 of 11,



       23   photographs 5, 6, 7 and 8, tell His Honor what he's



       24   looking at there.



       25         A    The same thing.  It's just a progression of
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        1   photographed measurements of the slab edges.  We observed



        2   it around the perimeter of the saw cut area.



        3         Q    And showing more variable thicknesses; correct?



        4         A    Yes.



        5         Q    And how about photographs 9, 10, 11 and 12?



        6         A    Same thing.



        7         Q    Photograph --



        8         A    Actually, 12 was --



        9         Q    Yeah, tell His Honor about photograph 12.



       10         A    Well, you see there where the impression of the



       11   concrete indicates that something heavy -- i.e., a



       12   concrete truck -- backed across the slab and caused ruts



       13   and variability of the concrete thickness.



       14                     JUDGE CHELLIS:  That's where the little



       15   --



       16                     THE WITNESS:  Yes, sir.



       17                     JUDGE CHELLIS:  Okay.  That suggests to



       18   you a concrete truck rolled over that?



       19                     THE WITNESS:  Yes.



       20                     JUDGE CHELLIS:  Would that be the two



       21   tires?



       22                     THE WITNESS:  To pour it.  To pour it.



       23   When they rolled across the ground to pour the concrete.



       24                     JUDGE CHELLIS:  Okay.  So there would be



       25   two wheels, and then what's left is a --
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        1                     THE WITNESS:  Yes, they're dual axle



        2   with two tires on each axle on each side.



        3                     JUDGE CHELLIS:  So that would be the two



        4   tires coming this way.



        5                     THE WITNESS:  Yes.



        6                     JUDGE CHELLIS:  Okay; go ahead.



        7   BY MR. O'KELLEY:



        8         Q    Then moving on to page 4, again, photographs



        9   13, 14, 15, 16 are more variable thicknesses; correct?



       10         A    Correct.  And then photographs 13 and 14 are



       11   very close to each other.  This variability of concrete is



       12   commonly a problem with concrete slabs.  Concrete should



       13   be uniformly thick with a uniform subgrade to perform



       14   properly.



       15         Q    Tell His Honor about photograph 17, 18, 19 and



       16   20.  Well let's do it this way:  18 and 20 are



       17   measurements of the thickness; correct?



       18         A    Correct.



       19         Q    What are 17 and 19?



       20         A    This is up against I think the enclosure toward



       21   the office building where they had sawed around that and



       22   left that concrete there to support the office wall.



       23   That's the wall of the office building.



       24         Q    All right.  Photographs on page 6 of 11, 21,



       25   22, 23 and 24.  21, 23 and 24 are, again, measured
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        1   thicknesses; correct?



        2         A    Correct.



        3         Q    What about 22; what are we looking at?



        4         A    21 is 10 inches thick.



        5         Q    Sure.



        6         A    So obviously, a concrete truck backed across



        7   the subgrade there.  You see next to it, it's a backaway



        8   view of where 21 was; and you see clearly where the



        9   concrete truck tires backed across the soil subgrade and



       10   rutted the subgrade, as reflected in the slab thickness,



       11   and heaved the soil in between the tires.



       12         Q    When you say "heaved," you're talking about



       13   making it come up, for lack of a better word.



       14         A    Lifted, shoved up; yeah.



       15         Q    Okay.  Then photographs 25 through 28, measured



       16   thicknesses; correct?



       17         A    Correct.



       18         Q    And then page 8 of 11, more measured



       19   thicknesses of -- variable thicknesses, rather, 29, 30, 31



       20   and 32; correct?



       21         A    Correct.



       22         Q    What about 33, 34 and 35 on page 9 of 11?



       23         A    It's the same; and 36 was taken just to



       24   illustrate the amount of water that was trapped inside the



       25   building.
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        1         Q    Was it raining that day?



        2         A    No.



        3         Q    All right.  You were here for Mr. Simmons'



        4   testimony; correct?



        5         A    Yes.



        6         Q    And he testified that it had been raining a lot



        7   during that time period.  Do you remember that?



        8         A    It wasn't raining when I was there.



        9         Q    All right.  And photograph 37 is showing more



       10   water; correct?



       11         A    Correct.



       12         Q    And what about 38, 39 and 40?



       13         A    More profile pictures of the concrete slab



       14   thickness.



       15         Q    All right.  And then 41 and 42?



       16         A    41 is just a thickness measurement, 42 just



       17   shows, you know, some more of the wet soupy soil.



       18         Q    All right.  And the next you have are



       19   photographs by client.  Did you get these from



       20   Ms. Limehouse?



       21         A    Actually, 42 also shows the footing.



       22         Q    Okay.



       23         A    Where the column -- structure of the column is



       24   bearing on the footing.



       25         Q    All right.
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        1         A    Yeah, so the rest of the pictures were provided



        2   to me by the client.



        3         Q    And you used them as part of your report or



        4   just for reference here to show basically the removed slab



        5   and the subfloor and all of that.



        6         A    That's right.



        7         Q    Okay.  And then there are photographs beginning



        8   on page 6 of 14 -- photographs 11, 12, 13, 14 -- that show



        9   water on the floor, show what looks like part of the



       10   concrete that is down to the aggregate and rebar, and then



       11   a concrete slab.  Do you see that?



       12         A    Yes.



       13         Q    All right.  And then photographs 16, 17 on the



       14   next page, and 15, show standing water; correct?



       15         A    That's, yeah, on the side and rear area of the



       16   building.



       17         Q    And do you know when any of those were taken or



       18   Ms. Limehouse would have to explain all of that.



       19         A    Yes, that was -- she took those pictures.



       20         Q    Okay.  But you don't know when, whether it was



       21   during Hurricane Matthew, the storm of the thousand-year



       22   flood in 2015, or --



       23         A    I don't know.



       24         Q    Okay.  But you just included these for



       25   reference; correct?
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        1         A    Correct.



        2         Q    Ultimately, they did not have the ultimate



        3   bearing on your conclusion, did they, her photographs?



        4         A    Just supplemented.



        5         Q    Supplemented; all right.



        6              And again, your total conclusion is that the



        7   slab was not constructed according to standard and there



        8   were water issues at the property; correct?



        9         A    Correct.



       10         Q    Basically construction defects in the slab and



       11   the type of soil that it was resting on, correct, were



       12   problems.



       13         A    Correct.



       14         Q    From day one; correct?



       15         A    And the actual operation of being a light-duty



       16   warehousing operation.  Or I would say very-light-duty



       17   warehousing operation.  You should be able to rely on a



       18   floor slab to support that without cracking and breaking



       19   all to pieces.



       20                     MR. O'KELLEY:  Thank you, Mr. Allen.



       21   Please answer any questions Mr. Barfield may have for you.



       22                     JUDGE CHELLIS:  Mr. Barfield.



       23                     MR. BARFIELD:  Thank you.



       24   ///



       25   ///
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        1                         CROSS-EXAMINATION



        2   BY MR. BARFIELD



        3         Q    Mr. Allen, good to see you again.



        4         A    Yes, sir.



        5         Q    Met you at your deposition not long ago.  I'll



        6   be pretty brief.



        7              Isn't it true that you did not see this slab



        8   prior to it being saw cut, then demolished and turned into



        9   a rubble pile?



       10         A    Correct.



       11         Q    All right.  And anything that you know about



       12   the appearance of the interior of that portion of the



       13   warehouse prior to that demolition would've been told to



       14   you by Mr. and/or Mrs. Limehouse; right?



       15         A    Yeah, through the photographs that they



       16   provided.



       17         Q    Okay.  And what did they tell you about the



       18   trench drains that were in there?



       19         A    I didn't observe the trench drain or know



       20   anything about it.



       21         Q    Okay.  And they had not told you that a prior



       22   tenant called Easy Tray had been in there prior to



       23   Limetrade with a wash station?



       24         A    No, sir.



       25         Q    Okay.  And so it stands to reason, then, you
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        1   never got to observe the quality of construction of the



        2   trench drains, did you?



        3         A    No, sir.



        4         Q    All right.  Same thing with the anchor bolts



        5   that we've talked about at times.  Are you familiar with



        6   this type of hardware?



        7         A    Yes, sir.



        8         Q    I would imagine so.



        9              You didn't have occasion to observe these as



       10   installed, did you?



       11         A    I did not.



       12         Q    All right.  And were you told that they had



       13   been installed?



       14         A    No, sir.



       15         Q    All right.  What about angle irons or bollards?



       16   Did you have any discussions with the Limehouses about



       17   that?



       18         A    No.  I saw the bollards -- they're painted in



       19   bright yellow -- but I didn't really go into the existing.



       20   All of that was sort of left intact when I was there.



       21         Q    Okay.  And so you wouldn't have known where,



       22   for example, those bollards would have been installed in



       23   the slab prior to demolition.



       24         A    I saw them on the exterior, like guarding the



       25   doorway -- as the other gentleman described -- and
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        1   probably at the corner, where they turned the corner.



        2         Q    Okay.  But to the extent that any of them were



        3   interior, they would have been removed.



        4         A    I did not go inside of the enclosure.



        5         Q    All right.  Had the Limehouses or anybody on



        6   their behalf made contact with you about investigating



        7   these conditions prior to the demolition of the slab?



        8         A    No, sir.  As I said, my first view of it was



        9   after the slab had been saw cut.



       10         Q    All right.



       11              Now, you were here for some testimony earlier



       12   about the nature of saw cutting.  You will agree that a



       13   concrete saw is a wet saw; right?



       14         A    Yes; most people have -- when we core, we have



       15   a Shop-Vac, and we maintain -- recapture that water; but I



       16   don't know if they did that or not on this project.



       17         Q    Okay.  So if you were to turn to the section of



       18   your report with client photos that were provided to you



       19   by the Limehouses.  If you go to -- and this is page 99



       20   down at the bottom, and it's 1 of 14 in that section.  You



       21   with me?



       22         A    Yes, sir.



       23         Q    Okay.  These two photos show what?



       24         A    The general area of where the slab had been



       25   removed.
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        1         Q    So this is sort of the field of the slab, for



        2   lack of a better term, isn't it?



        3         A    Yes, from a couple different perspectives.



        4         Q    All right.  It appears to me that the soil



        5   looks relatively dry in these photos in the field of the



        6   slab; wouldn't you agree?



        7         A    It's hard to say.  I don't see any standing



        8   water.



        9         Q    No standing water.  But you've got some photos



       10   that you took of some standing water.  You know, for



       11   example, photo 37, which is on page 96.



       12         A    Yes.



       13         Q    That shows some standing water; right?



       14         A    Yes, sir.



       15         Q    But all of that, all of those photos showing



       16   standing water that you took, are around the -- close to



       17   the perimeter of where the saw cutting took place, aren't



       18   they?



       19         A    Some were of the heavy water, but there was



       20   water all over, it was wet.



       21         Q    Okay.  And it appears in photos 37 and 38 that



       22   the exterior doors are open?



       23         A    Of the Limehouse photos?



       24         Q    No, in your photos.



       25         A    Yes, the doors were open.
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        1         Q    So if somebody left the doors open and it



        2   rained, if it was a blowing rain, it's gonna come inside



        3   and puddle up?



        4         A    It could.



        5         Q    Right there, wouldn't it?  Okay.



        6              Ms. Limehouse provided you with some



        7   pretty-dramatic photos of standing water around the



        8   property, and you said that you took those into partial



        9   consideration but they did not weigh heavily in your



       10   opinions?



       11         A    Well, obviously, the property has flooding



       12   issues, as does the adjacent property and the surrounding



       13   properties do.  But, I mean, a truck well full to the brim



       14   with water is a pretty-concerning issue.



       15         Q    Well have you looked at any weather history



       16   data to determine how much rain fell when these photos



       17   were taken?



       18         A    No, sir.



       19         Q    In fact, you don't know when exactly these



       20   photos were taken, do you?



       21         A    No, I don't.



       22         Q    If it was, in fact, the thousand-year flood



       23   and/or Hurricane Matthew, those are, you would agree with



       24   me, abnormal weather events; correct?



       25         A    Absolutely.
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        1         Q    In fact, I believe Hurricane Matthew is the one



        2   that kinda sat on top of South Carolina for days and



        3   caused flooding all the way up into Pee Dee; right?



        4         A    That's right.



        5         Q    Okay.  There were some dams that burst in



        6   Columbia, as I recall.



        7         A    Right.



        8         Q    So that was a big storm.



        9         A    It was an extreme condition.



       10         Q    All right.  So you would agree with me, then,



       11   that the rain that fell in Hurricane Matthew or the



       12   previous year in that what's been dubbed the thousand-year



       13   floor are not good indicators for the normal drainage



       14   capabilities of a piece of property.



       15         A    Abnormal conditions, yes.



       16         Q    Okay.  And so as we sit here today, you've not



       17   made any observations about the ability of this property



       18   to drain water away from that warehouse under normal rain



       19   conditions.  Right?



       20         A    No, that's not --



       21         Q    Okay.  You weren't asked to do that.



       22         A    No.



       23         Q    All right.  And not knowing about the presence



       24   of those trench drains that had been installed by Easy



       25   Tray, would it be fair to say that you were not aware Easy
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        1   Tray, the predecessor tenant to Limetrade, had a wash



        2   station as part of their operation, did you?



        3         A    I have no knowledge of that.



        4         Q    Okay.  And so a wash station where they're



        5   rinsing vegetables all day every day, including onions



        6   that apparently cause damage -- the acid from the onion



        7   juice caused damage to the top of the slab, would that not



        8   be important to know for purposes of determining what may



        9   have compromised the slab from beneath?



       10         A    I don't understand that question.



       11         Q    Right; well so if a substance is acidic enough



       12   to seriously damage the top surface of concrete, if you



       13   just sort of wash it underneath, if it escapes that trench



       14   drain or gets down through control joints, you would



       15   expect that acid, then, to eat away at the underside of



       16   the concrete, wouldn't you?



       17         A    No.



       18         Q    Why not?



       19         A    It's pretty far-fetched.



       20         Q    Well if you move -- if it's only two inches



       21   thick and you move it from here down to here, if it stays



       22   there, it's gonna do the same thing, isn't it?



       23         A    Are you asking if onion juice caused the slab



       24   to be thinner?



       25         Q    No.  I'm asking if onion juice that can eat
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        1   away at the top of a slab can also eat away at the bottom



        2   of a slab.



        3         A    Sounds reasonable.



        4         Q    Okay.  And not knowing that there was this wash



        5   station above prior to Limetrade's operations, you did not



        6   know that there was a lot of water being used above;



        7   correct?



        8         A    I had no knowledge of the former use of the



        9   building, no.



       10         Q    Okay.  So wouldn't that be important for you to



       11   know before you conclude that it's water from the



       12   perimeter that's somehow seeping into the subsoil?



       13         A    I did not conclude that.



       14         Q    Okay.



       15         A    I didn't say that.



       16         Q    That is not your conclusion.  Okay; forgive me,



       17   then.



       18              Let's turn then to your conclusions on -- I'm



       19   sorry.  It's the "Evaluation" section of your report.



       20   That's page 82 of the document.  And I recall going



       21   through this in your deposition, but we need to do it



       22   again on the record.



       23         A    Okay.



       24         Q    You got some bullet points here with the



       25   preface "When distress and/or damage occurs in concrete
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        1   slabs, this is typically related to one or more of the



        2   following issues."  So the first one is "Inadequate slab



        3   thickness slash section."  Right?



        4         A    Correct.



        5         Q    All right.  Now you have concluded that that is



        6   an issue in this particular slab.  Or was.



        7         A    Yes.



        8         Q    Correct?  Okay.  The next one is



        9   "Highly-variable slab thickness."  It's my understanding



       10   of your opinions that that is also, in your opinion, a



       11   contributing factor to the failure of the slab.



       12         A    Yes.



       13         Q    All right.  Next is "Strength slash quality of



       14   concrete materials."  I think you've testified --



       15         A    No problems with that.



       16         Q    -- that was not a factor; okay.  Next "Strength



       17   slash quality of supporting subgrade soils."  Now you



       18   analyzed the soil and determined that it was adequate for



       19   this application; correct?



       20         A    The soil type is, but the condition of it at



       21   the time the slab was poured was evidently unstable.



       22         Q    Okay.  We'll get to that in a second.  Okay;



       23   "Overloading slabs beyond design capacity."  You've ruled



       24   that out.



       25         A    I don't think their operation nearly loaded the
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        1   slab capacity.



        2         Q    Okay.  And then "Subgrade drainage issues."  Is



        3   that -- now I'm not sure, is that part of your opinion?



        4         A    It's something that's typically related, but I



        5   don't think it was involved here.



        6         Q    Okay.  All right.  So really, we're talking



        7   about bullet points 1, 2 and 4?



        8         A    Yes.



        9         Q    As being problematic.



       10         A    Applicable to this project, yes.



       11         Q    All right.  So can we sorta -- so 1 and 2 are



       12   sorta part and parcel of the same issue; am I right?



       13         A    No.  A slab can be uniformly inadequately



       14   thick, which this was not.  It was spotty, as evidenced by



       15   the pictures, but the variability is a totally different



       16   issue.



       17         Q    Okay.  But here, if we were to combine those,



       18   you would say there are certain portions of this slab that



       19   were not thick enough, and then the fact that there was



       20   variable thicknesses throughout is problematic.



       21         A    Yes.



       22         Q    An issue.  Okay.  So if we take that, can we



       23   go, then, to your -- page 86.  This is your drawing that's



       24   sort of the guide to the -- well, I'll let you tell us



       25   what the numbers mean.  So first off, this is a drawing
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        1   that you prepared; correct?



        2         A    Yes.



        3         Q    And is this to scale?



        4         A    No.



        5         Q    All right.  And so what are the numbers on this



        6   drawing?  What do those correspond to?



        7         A    To the photographs.



        8         Q    All right.  So if there's a number here, number



        9   28, that's photo 28?



       10         A    That's correct.



       11         Q    All right.  And because this is not to scale,



       12   did you take any measurements to guide us as to how far



       13   apart these photos were taken?



       14         A    It's a relative scale but not to scale.



       15         Q    Okay.  And all of these measurements here were



       16   taken to the outer perimeter of the slab that had been cut



       17   away.



       18         A    The edge of the cut slab, yes.



       19         Q    In other words, that's what was left behind.



       20         A    That's what was left, yes.



       21         Q    The edge; okay.  And since everything else had



       22   been cut out and hauled outside and put in a pile, there's



       23   no way for you to know what the thickness was, variable or



       24   not, in the middle of this space.



       25         A    Well the pile was still there and I dug through
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        1   it pretty good, and there was a lot of variability.



        2   Enough to say, you know, the whole slab was like that.



        3         Q    Okay.  But my point is we don't know -- you



        4   can't put Humpty Dumpty back together again.  You've got a



        5   pile of rocks that was there.



        6         A    Obviously.



        7         Q    And I understand you can measure the thickness



        8   of some of those rocks, but you don't know exactly where



        9   they had come from.



       10         A    Correct.



       11         Q    Okay.  And did you exercise any sort of



       12   statistical sampling when you selected pieces of debris to



       13   measure, or what drove that selection?



       14         A    No.  We needed a certain size and thickness to



       15   core it.  And the coring rig has to set on something



       16   that's stable, and it's a spinning pole saw.  And so I



       17   picked some larger pieces that randomly -- it was a random



       18   selection out of the pile that were thick enough.  And to



       19   get a good core result, the thickness has to be at least



       20   the diameter of the core or greater.  So those were the



       21   criteria to determine which samples to obtain.



       22         Q    Gotcha.  So you took the core samples from



       23   bigger chunks in the pile.



       24         A    I mean, small enough to pick up and put in the



       25   truck, yeah.
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        1         Q    Okay.  So there were some bigger chunks in the



        2   pile, it stands to reason.



        3         A    Yeah.  They were pulverized pretty good.



        4         Q    Gotcha.  And you didn't have any diagram or



        5   photographic evidence to indicate where the various cracks



        6   had been, did you?



        7         A    I did not.



        8         Q    All right.  And so as we sit here today, to the



        9   extent that you are opining that the variable thickness or



       10   insufficient thickness of portions of that slab



       11   compromised the slab, you can't correspond -- or you can't



       12   correlate those thinner pieces of the slab to the symptoms



       13   that manifested.  Can you?



       14         A    I can see that the slabs were deflecting and



       15   squirting muddy water up from below at locations where



       16   Andrea provided the photographs.  I can't say where in the



       17   slab that was, but I can say that that concrete was



       18   deflecting as the forklift trucks moved across, resulting



       19   in loss of subgrade soil.  All of a sudden you have a slab



       20   with no subgrade support because the soil's on top of the



       21   slab and, ultimately, it's the manifestation of a pothole.



       22         Q    Okay.  But as we sit here today, you're not



       23   prepared to render an opinion as to what the source of



       24   that water was, are you?



       25         A    No.
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        1         Q    Okay.  You mentioned that you were fairly



        2   certain or you may be certain that the variability of the



        3   thickness of this slab was largely the result of the



        4   method that was used when it was built.  Is that right?



        5         A    When it was first constructed, yes.



        6         Q    Right.  And that was because back then they



        7   didn't have these boom trucks that can come over the top



        8   and pour it all from one location.



        9         A    It was rare to see that used back then.



       10         Q    So it was most common to do it kinda the way



       11   they did it; right?



       12         A    It was a common procedure, yes.



       13         Q    Right.  So you gotta get across a wide span of



       14   subgrade to pour.  And to do that, you gotta come across



       15   with some piece of machinery that's toting wet concrete,



       16   and then you pour it and back off of it and kinda do it



       17   and hope you don't pour yourself into a corner; right?



       18         A    They try not to do that, but that makes the



       19   subgrade that much more important.  I've seen many slabs



       20   poured that way that did not deflect and then resulted in



       21   a nice, uniform thickness of slab.  The key is that the



       22   soil was obviously wobbly and soft and yielding when they



       23   poured that slab.  So if it was poured a long time ago --



       24   before Mr. Simmons owned it, obviously -- had nothing to



       25   do with that.  But as part of the evaluation is you got
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        1   highly-variable slab thickness which contributes to slab



        2   performance problems.



        3         Q    Okay.  Is there any reason for you to believe



        4   that the rest of the slab for this warehouse was poured



        5   any differently?



        6         A    No.



        7         Q    Okay.  Did you endeavor to inspect any other



        8   portions of that slab?



        9         A    No, sir.



       10         Q    Okay.  And you've heard testimony here today



       11   that the rest of that slab has not experienced performance



       12   problems; correct?



       13         A    I can't comment on how it's been used or how



       14   it's performed, except this immediate area.



       15         Q    Okay.  All other things being equal, though, if



       16   half of the slab sitting on the same soil, built the same



       17   way, is performing satisfactorily, and the other half had



       18   to be torn out, as an engineer, I imagine you would agree



       19   that something's different there.



       20         A    I would conclude that the building pad was more



       21   suitable for supporting the construction traffic.



       22         Q    On the other side?



       23         A    Where it didn't fail.



       24         Q    Okay.  What about the possibility of a



       25   different type of use than the slab that had to be torn
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        1   out, like the presence of a trench drain and a thousand



        2   anchor studs and a wash station?



        3         A    Comparatively, the produce operation was a



        4   light-duty slab.  Most any warehouse should support that



        5   without slab failure and hindering the operation.  So what



        6   happened down the way, how that was built, the condition



        7   of that when they poured the concrete, I have no knowledge



        8   of that.  If it's performing better, then it's either a



        9   higher-quality product or the loads are less or there's



       10   less intrusion of water into the area.  I can't -- you



       11   know, any number of -- the opposite of the problems that I



       12   recommended would have to be happening there for it to



       13   perform differently.



       14         Q    Right.  But you don't know what Easy Tray did



       15   to that slab and how they used the space, do you?



       16         A    I've never heard of Easy Tray, no.



       17         Q    Okay.  And so wouldn't you agree that it's



       18   possible that Easy Tray's modifications to the slab and



       19   subsequent use of acidic water could have played a role in



       20   compromising the integrity of that slab?



       21         A    That would be a stretch, but I wouldn't rule it



       22   out.



       23         Q    Okay.  Bear with me.



       24                     MR. BARFIELD:  No further questions,



       25   Your Honor; thank you.
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        1                     MR. O'KELLEY:  Briefly on redirect.



        2                         REDIRECT EXAMINATION



        3   BY MR. O'KELLEY:



        4         Q    You have no information about Easy Tray; that's



        5   correct, is it not?



        6         A    That's correct.



        7         Q    And no one has asked you to opine about Easy



        8   Tray or onion juice here today, have they?



        9         A    I don't see that being a factor at all.



       10         Q    All right.



       11              You were just asked about the slab that has not



       12   been taken up.  You didn't do any evaluation of that slab,



       13   did you?



       14         A    No, sir.



       15         Q    And do you know whether there's a loading dock



       16   that backs up to that portion of the slab?



       17         A    There isn't.



       18         Q    Okay.  Could that change things in terms of



       19   water intrusion?



       20         A    Well, if there's no pool for water to



       21   accumulate.



       22         Q    Right.  And do you know if there's a ditch on



       23   this property?  Did you observe a drainage ditch?  And if



       24   you didn't, that's fine.



       25         A    I don't recall.
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        1         Q    Okay.  And did you see any rebar or rock being



        2   put in when you were out at the property?



        3         A    Below the slab?



        4         Q    Yes, sir.



        5         A    There's no rock, gravel.  You talking about



        6   gravel?



        7         Q    Yes, sir.



        8         A    There's no gravel.



        9         Q    And I think your testimony is that you only saw



       10   wire mesh on the back side of the demolished slab?



       11         A    I mean, I didn't even recall seeing any.  But



       12   if there was some --



       13         Q    It's in your report.  You say it was wire mesh



       14   and not rebar.



       15         A    Not rebar.



       16                     MR. O'KELLEY:  Okay; thank you.  That's



       17   all I have.



       18                     MR. BARFIELD:  Nothing further, Your



       19   Honor.



       20                     JUDGE CHELLIS:  Would you give an



       21   orientation of what this picture is?



       22                     THE WITNESS:  Yes, sir.  That truck dock



       23   well would be back here.



       24                     JUDGE CHELLIS:  For my own sake, I wanna



       25   mark that.
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        1                     MR. O'KELLEY:  The freezer building



        2   would be right here, and this would be a roll-up door here



        3   and a roll-up door there with the truck well.



        4                     JUDGE CHELLIS:  Okay.  Let me repeat



        5   this so the record's clear.  Roughly photographs 33, 34



        6   and 35 are the truck well?



        7                     THE WITNESS:  Correct.



        8                     JUDGE CHELLIS:  So my own note, I'm



        9   gonna put "truck well."  And then photographs 1, 2 or 42,



       10   in that area is a roll-up door.



       11                     THE WITNESS:  At grade.



       12                     JUDGE CHELLIS:  Roll-up door at grade.



       13   And then in the far-left corner of this rendition, which



       14   would be the roughly square in the upper-left corner,



       15   photographs 25 down through 17, that corner is the --



       16   that's the office space.



       17                     THE WITNESS:  That was the refrigeration



       18   space.



       19                     JUDGE CHELLIS:  Refrigeration; all



       20   right.



       21                     THE WITNESS:  And that was still there



       22   when I was there.



       23                     JUDGE CHELLIS:  Okay.  Were there any



       24   other openings that you recall, or is it just those two?



       25                     THE WITNESS:  Roll-up doors on the back
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        1   were 33, 32.  And 1, 2 and 42 were both roll-up doors.



        2   With the truck well on the back by 32, 33, and a at-grade



        3   roll-up door on 1, 2.



        4                     JUDGE CHELLIS:  Does that cause any



        5   problem with anybody?



        6                     MR. O'KELLEY:  I just wanna clarify.



        7   The office was still there, not the refrigerator; correct?



        8                     THE WITNESS:  The refrigerator was still



        9   there.



       10                     MR. O'KELLEY:  All right; I just wanted



       11   to clarify.



       12                     THE WITNESS:  Yes.



       13                     MR. BARFIELD:  I do have one.



       14                     JUDGE CHELLIS:  Yes, sir; go ahead.



       15                     MR. BARFIELD:  One question on redirect.



       16   Or recross, rather.



       17                         RECROSS-EXAMINATION



       18   BY MR. BARFIELD:



       19         Q    Just so we're clear, you are not aware of any



       20   instances, you've not been told about any instances in



       21   which water actually came in from the loading docks across



       22   the surface of the slab, are you?



       23         A    I didn't observe that.  But water was up at the



       24   top of the foundation wall, and there's no gutters and



       25   downspouts were rusted out.
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        1         Q    That's in the hurricane photos, though; right?



        2         A    Excuse me?



        3         Q    That's in the hurricane photos, when it was up



        4   to the foundation wall?



        5         A    The tenant-provided photos, yes.



        6         Q    Okay.  But you've not been told or observed any



        7   water coming in topping that foundation wall and entering



        8   into the interior, are you?



        9         A    I'm not aware of that, no.



       10                     MR. BARFIELD:  Okay; thank you.  That's



       11   all I have.



       12                     JUDGE CHELLIS:  One other question:  Did



       13   you do any soil samples where the slab had been removed?



       14                     THE WITNESS:  We took two samples and



       15   did the laboratory work.  We didn't do borings.



       16                     JUDGE CHELLIS:  You didn't do a boring.



       17                     THE WITNESS:  We didn't do soil borings;



       18   no, sir.



       19                     JUDGE CHELLIS:  Okay, I was just curious



       20   of whether there was a strata of clay beneath the sandy



       21   clay.  Just pops in my head.



       22                     MR. BARFIELD:  I wish we had an answer



       23   for you.



       24                     JUDGE CHELLIS:  Okay.  One other



       25   question:  Were any topographical surveys provided to you
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        1   of the site itself?



        2                     THE WITNESS:  No, sir.



        3                     JUDGE CHELLIS:  Okay.  All right; that's



        4   all.



        5                     MR. O'KELLEY:  And Mr. Allen is free to



        6   go if he so chooses.  He was under subpoena.



        7                     JUDGE CHELLIS:  You're free to go if



        8   you'd like.



        9                     MR. O'KELLEY:  Your Honor, can we



       10   take -- because it's been about two hours -- just a



       11   two-second comfort break?



       12                     JUDGE CHELLIS:  Of course.  Let's get



       13   back in about five minutes.



       14                     MR. O'KELLEY:  Yes, sir.



       15                     (The hearing took a short recess.)



       16                     MR. O'KELLEY:  At this time we call



       17   David Willis to the stand.



       18                     JUDGE CHELLIS:  Mr. Willis, come on up.



       19                          DAVID WILLIS,



       20   being first duly sworn by JUDGE CHELLIS, was examined and



       21   testified on his oath as follows:



       22                     JUDGE CHELLIS:  All right; you're under



       23   oath.  Please answer any questions Mr. O'Kelley may have.



       24   ///



       25   ///
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        1                         DIRECT EXAMINATION



        2   BY MR. O'KELLEY:



        3         Q    Mr. Barfield, the notebook is in front of you,



        4   is it not?



        5         A    Yes.



        6         Q    All right; Mr. Willis, tell Your Honor what you



        7   do for a living, how long you've done that, things of that



        8   nature.



        9         A    I'm a general contractor in the state of South



       10   Carolina.



       11         Q    And how long have you held that license?



       12         A    Since 2000.



       13         Q    All right.  And do you own a company called



       14   Southeastern Construction?



       15         A    I do.



       16         Q    All right.  And you've been under subpoena and



       17   been in the courtroom all day patiently waiting, so thanks



       18   for that.  You've heard the testimony here today.  Please



       19   tell His Honor how you became involved with the Tradd



       20   Street property.



       21         A    I was contracted to build the new facility for



       22   Limehouse Produce.



       23         Q    The new facility where they currently operate?



       24         A    The one where they currently operate now.  When



       25   the new facility opened and the Limehouses vacated the old
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        1   facility, I was asked by Mrs. Limehouse to make some



        2   modest repairs to the former facility.



        3         Q    And if you'll look at the notebook, Exhibit



        4   Number 8, it's tab 8.  Is this Southeastern's invoice for



        5   the work that was done as requested by Mrs. Limehouse?



        6         A    That's correct.



        7         Q    And tell The Court what work you did.  When I



        8   say "you," I mean Southeastern, not you, David Willis.



        9         A    Sure.



       10         Q    I don't know that you were necessarily out



       11   there swinging a hammer, but you might've been.



       12         A    That definitely happens from time to time.



       13         Q    Yes, sir.



       14         A    We purchased and installed four yards of



       15   concrete, we provided a dumpster for some of the



       16   Limehouses' debris, office chattle, furniture, things of



       17   that nature.  We also provided a scissor lift so that



       18   electrician could terminate some electrical circuits in



       19   the facility.



       20         Q    And what did you observe, if anything, about



       21   the condition of the slab that you've been hearing about



       22   all day when you did the work?



       23         A    The slab wasn't in good condition.  There were



       24   locations where it had failed, there were locations that



       25   had been previously covered.  I'd been in this facility
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        1   several times while we were in design and construction of



        2   the new facility, and I saw some of the issues.



        3         Q    And just tell His Honor what you observed



        4   during that timeframe before the tenants vacated the



        5   space.



        6         A    It's in keeping with what everyone else has



        7   said, including Mr. Simmons today.  Areas that the slab



        8   had failed and water was present.



        9         Q    All right.  Mr. Willis, how much did you end up



       10   charging the Limehouses for the work?



       11         A    $4,164.89.



       12         Q    All right.  And you were here for Mr. Allen's



       13   testimony; correct?



       14         A    Correct.



       15         Q    And he said he got contacted by you to perform



       16   his evaluation.  Tell His Honor about that.



       17         A    Ms. Limehouse had called me and said that they



       18   were removing the slab at the facility.  And I don't



       19   remember how the conversation went, but it was something



       20   to the effect of "Do I need to go look at it?"  And I



       21   recommended that an engineer go look at it.  I am an



       22   unlimited general contractor; but short of that, I hold no



       23   accreditations.



       24         Q    And in fact, you wouldn't be able to give an



       25   opinion about the soil or the thickness of the concrete,



                                                                    183

�







        1   things of that nature; correct?



        2         A    Correct.



        3         Q    And so you recommended Mr. Allen, who just



        4   testified a few minutes ago; correct?



        5         A    Correct.



        6                     MR. O'KELLEY:  Mr. Willis, that's all



        7   I've got.  Thank you.



        8                     THE WITNESS:  Yes, sir.



        9                         CROSS-EXAMINATION



       10   BY MR. BARFIELD:



       11         Q    Mr. Willis, I'm gonna be equally brief.



       12         A    That's exciting.



       13         Q    What exactly were you asked to do with regard



       14   to this older slab?



       15         A    I was asked to fill some drains.  I don't



       16   remember -- I can't believe it was all of 'em because we



       17   only bought four yards of concrete, and there was



       18   testimony earlier today that there was 335 linear feet of



       19   it.



       20         Q    Uh-huh (counsel indicated an affirmative



       21   response).



       22         A    So my recollection is that it was a section of



       23   drain.



       24         Q    Okay.



       25         A    But it's been a while.
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        1         Q    All right.  And were you provided with any



        2   design documents or specs, plans, anything like that that



        3   would tell you exactly how to do it?



        4         A    No, sir.



        5         Q    Okay.  And I'm assuming you did not retain a



        6   design professional for that purpose yourself.



        7         A    I did not.



        8         Q    All right.  You're a general contractor, and



        9   you had built this brand new warehouse space for them;



       10   right?



       11         A    That's correct.



       12         Q    Right.  Handyman stuff is really not your



       13   bailiwick, is it?



       14         A    I do it from time to time, but it's not normal



       15   course.



       16         Q    Gotcha.  Let me ask it this way:  Had the



       17   Limehouses called you outta the blue about just doing this



       18   trench drain job, would you have taken that job at the



       19   time without the other job?



       20         A    No, sir.



       21         Q    Okay.  So how did you approach it?  How many



       22   guys on your crew for this?



       23         A    I think it was a three-man concrete crew.



       24         Q    Okay.



       25         A    Yeah.
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        1         Q    All right.  And did they install any -- do you



        2   know if they removed the drain pipe that was in there?



        3         A    I don't recall.



        4         Q    Okay.



        5         A    I don't think so.



        6         Q    All right.  And I haven't seen any record of



        7   it, but would it be accurate to say they didn't put any



        8   reinforcement into the drain before they backfilled it



        9   with concrete?



       10         A    We apparently bought some for this project.



       11   Whether it got in and how it was installed, I'm not sure.



       12         Q    Okay.  But they poured concrete in the -- I



       13   mean, they poured concrete in a hole and it dried and they



       14   sorta finished it off at the top.  Is that kind of a



       15   summary of what they did?



       16         A    Yeah; we filled a trench drain, and I'm sure it



       17   was trowel finished.  I'm sure it wasn't troweled to the



       18   level of a new slab, but I'm sure it was leveled.  But



       19   past that, no, sir.



       20         Q    Okay.  And before you unfortunately got swept



       21   up as a witness in this lawsuit, have you heard anything



       22   else about that job since?



       23         A    Well, I obviously did this work.  And then I



       24   was told that the slab was being removed, so I helped



       25   coordinate a PE.
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        1         Q    Right.



        2         A    And I'm familiar with the findings.  But short



        3   of that, no, sir.



        4         Q    Gotcha.  No direct personal involvement.



        5         A    Correct.



        6                     MR. BARFIELD:  Okay; that's all I have



        7   for you, sir.  Thank you.



        8                     THE WITNESS:  Thank you.



        9                     MR. O'KELLEY:  Nothing on redirect, Your



       10   Honor.



       11                     JUDGE CHELLIS:  Could you tell me what a



       12   trench drain looks like?



       13                     THE WITNESS:  Like you'd see around a



       14   pool, like a linear drain that would catch a sheet flow of



       15   water.  So if you think a floor drain in a shower, it's



       16   usually square around.



       17                     JUDGE CHELLIS:  Right.



       18                     THE WITNESS:  This would be a elongated



       19   drain that would have corrugated or grade across the top;



       20   yes, sir.



       21                     JUDGE CHELLIS:  Okay.  I think I have



       22   trench drains that collect water off of my roof onto my



       23   patio.



       24                     Anyway, so you actually can see the



       25   drain underneath the steel grate that might be over the
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        1   top of it; correct?



        2                     THE WITNESS:  Yes, sir.  And I don't



        3   remember what kind were here.  Some of 'em have flow built



        4   into the bottom, then they collect into a pipe and then



        5   it's taken to either the sanitary sewer or the stormwater.



        6                     JUDGE CHELLIS:  For some reason, I was



        7   thinking it might be covered, but it sounds like it's a



        8   open --



        9                     THE WITNESS:  Open grate.



       10                     MR. BARFIELD:  I think you might be



       11   thinking of a French drain.



       12                     JUDGE CHELLIS:  Right.  Well it sounded



       13   like French drain, but I finally figured out trench drain.



       14                     Thank you, Mr. Willis.  I appreciate



       15   your help.



       16                     MR. O'KELLEY:  And he's released too,



       17   Your Honor.



       18                     JUDGE CHELLIS:  All right.  You're free



       19   to go.



       20                     MR. BARFIELD:  Your Honor.  That is I



       21   believe the last out-of-sequence witness.  I have one more



       22   brief witness to call before the plaintiff rests.



       23                     JUDGE CHELLIS:  Okay.  Let's do that.



       24                     MR. BARFIELD:  And so at this time, I'd



       25   call Scott Milligan.
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        1                         SCOTT MILLIGAN,



        2   being first duly sworn by JUDGE CHELLIS, was examined and



        3   testified on his oath as follows:



        4                     JUDGE CHELLIS:  All right; you're under



        5   oath.  Answer any questions Mr. Barfield might have.



        6                     THE WITNESS:  Yes, sir.



        7                        DIRECT EXAMINATION



        8   BY MR. BARFIELD:



        9         Q    All right.  Mr. Milligan, can you state your



       10   name, please.



       11         A    Kevin Scott Milligan.



       12         Q    All right.  And you go by Scott; right?



       13         A    Yes, sir.



       14         Q    All right; so I'm gonna call you Scott, because



       15   that's what I'm used to calling you.



       16         A    Yes, sir.



       17         Q    Gonna be very brief.  What do you do for a



       18   living?



       19         A    I work for Simco Construction.



       20         Q    Okay.  In what capacity?



       21         A    A superintendent on the houses, and I do a lot



       22   of the maintenance on the commercial buildings.



       23         Q    Okay.  And how long have you worked in one



       24   capacity or another for David Simmons?



       25         A    Since 1999.
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        1         Q    Okay.  Have you worn a lot of hats during that



        2   time period?



        3         A    I still do.



        4         Q    Okay.  Are you familiar with the warehouse



        5   property we've been talking about all day on Tradd Street?



        6         A    Yes, sir.



        7         Q    All right.  How are you familiar with that



        8   property?



        9         A    I've done maintenance at the building, I've



       10   painted the door and windows next to the facility that



       11   we're talking about.



       12         Q    Uh-huh (counsel indicated an affirmative



       13   response).



       14         A    In the same building, in another suite; and



       15   I've worked at the facility.



       16         Q    Okay.  When you say you painted doors and



       17   windows, was there a paint booth in that facility?



       18         A    Yes.



       19         Q    Okay.  And was that in close proximity,



       20   relatively speaking, to the Limetrade operation?



       21         A    Right next to their mechanical shop.



       22         Q    Okay.  Did you have occasion to observe their



       23   operations when they were in the space?



       24         A    On occasion, yes.



       25         Q    Okay.  And did you ever observe the floor got
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        1   wet?



        2         A    Yes.



        3         Q    Okay.  And I'm not just talking about muddy



        4   water bubbling up from the depths.  I'm talking about on



        5   the surface.  Did their operations, to your observation --



        6         A    There would be a little water here and there,



        7   yes.



        8         Q    Okay.



        9         A    Yes.



       10         Q    And did you ever perform maintenance on the



       11   slab while they were in the space?



       12         A    Yes.



       13         Q    Okay.  What kind of work did you do?



       14         A    I can't recall if it was before they moved in



       15   or after they moved in.  About the onion, I'm the one who



       16   was involved in that.



       17         Q    Gotcha.



       18         A    Tearing out the concrete and pouring the



       19   concrete and putting rebar in and doing that.  And I



       20   believe we removed after all that, after they were in,



       21   several chunks of degraded concrete.  I don't know how



       22   many.  A couple.  I'd say two or three, something like



       23   that.



       24         Q    Okay.  And we've heard a lot of testimony here



       25   today about comparing and contrasting that side of the
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        1   slab with the other side of the slab, and the testimony



        2   has been that the other side of the slab has not



        3   experienced the same kinds of conditions that occurred in



        4   the Limetrade space.



        5         A    And we are talking about the other tenants in



        6   the other side of the building.



        7         Q    Correct.  Correct.  Do you agree with that?



        8         A    Yes.



        9         Q    Since you personally observed the operations



       10   there -- David touched on this -- but what kind of use



       11   have those other tenants made of the other space?



       12         A    The other spaces?



       13         Q    Yes.



       14         A    Division 8 has multiple companies in there.



       15   They have heating and air company, I believe a lock



       16   company, and a Kona Ice company.  They store a lot of



       17   vehicles in their space.



       18         Q    You say they store a lot of vehicles?



       19         A    Yes, multiple Kona Ice trucks.  Like a big --



       20   like a snow cone ice trucks, multiple of them.  When HBO,



       21   I believe, was there doing the movie sets, they would have



       22   multiple vehicles in there, which at the opposite end of



       23   the building as the Limehouses.



       24         Q    Right.



       25         A    And David's door and window company is there
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        1   now with big, heavy equipment; and they have one to two



        2   forklifts in there.



        3         Q    Okay.  Any problems with cracking or water



        4   coming up from the floor over there?



        5         A    No.



        6         Q    Okay.  Did you observe water coming up from the



        7   floor in the Limetrade space when they were there?



        8         A    I have seen it, yes.



        9         Q    Okay.  Did you ever talk to anybody from



       10   Limetrade about that issue?



       11         A    Andrea.



       12         Q    Okay.  And what'd you talk to her about with



       13   that?



       14         A    Well, just trying to find out what's going on.



       15   She was trying to ask me what -- you know, what we were



       16   doing about to try to fix the problem.



       17         Q    Right.  At some point -- you were here for



       18   David's testimony.  At some point did the landlord tell



       19   them that it was their responsibility?



       20         A    I don't know that.



       21         Q    You weren't privy to that?



       22         A    No, no.



       23         Q    Did you observe the condition of the space



       24   right after Limetrade moved out?



       25         A    Yes.
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        1         Q    All right.  Can you kinda describe what it



        2   looked like?



        3         A    I had went there --



        4         Q    Well let me ask this:



        5         A    Okay.



        6         Q    Let me dial down specifically.



        7         A    Okay.



        8         Q    Before they filled in the trench drain, had



        9   somebody come and cut off the anchor bolts or the



       10   ThunderStuds?



       11         A    Yes, I believe so at that time.



       12         Q    Okay.



       13         A    I believe so.  I was there at the end of the



       14   pouring of the -- the trough.



       15         Q    Okay.



       16         A    The concrete truck was gone by then.  I just so



       17   happened to be at the paint booth and saw the roll-up



       18   doors open.  I seen some guys working in there, so I just



       19   walked on in and seen what they were doing.



       20         Q    Okay.



       21         A    And I noticed that they were filling the trough



       22   instead of removing the trough.



       23         Q    Okay.  And that was Mr. Willis's crew?



       24         A    I'm assuming so.



       25         Q    You assume; okay.
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        1         A    There was two or three guys there.



        2         Q    All right.



        3         A    Didn't speak English.



        4         Q    All right.  So you came upon that situation.



        5   What, if anything, did you do?



        6         A    I asked them or tried to ask them are they not



        7   planning on removing the drain and not just putting



        8   concrete into the drain, and they couldn't give me an



        9   answer.  "No, no Ingles."



       10         Q    Okay.  So they were non-English speakers.



       11         A    To me they were, yes.



       12         Q    Gotcha.  So they couldn't give you an answer.



       13         A    No.



       14         Q    All right.  So what'd you do next?



       15         A    I called Mr. Simmons.



       16         Q    Okay.  So why would you call Mr. Simmons about



       17   that?



       18         A    Because I know that troughs should've been



       19   taken out.



       20         Q    Gotcha.



       21         A    He shouldn't have left a composite trough in



       22   the middle of the floor and just put concrete on top of



       23   it.



       24         Q    Gotcha.  I'm gonna show you -- and



       25   unfortunately, I only have one copy of these photos, but I
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        1   wanna show you two photos.  This is Bates stamp Simmons



        2   118 and 119.  And I'm gonna ask you -- I've already shown



        3   these to opposing counsel.  He has no objection, I



        4   believe.



        5                     MR. O'KELLEY:  No objection, Your Honor.



        6   BY MR. BARFIELD:



        7         Q    Can you tell me what's shown in those photos?



        8         A    It looks to me like the trough filled in with



        9   concrete.



       10         Q    Okay.



       11         A    And this is after the Limehouses moved out and



       12   with the company NRX.



       13         Q    Okay.



       14         A    Was in at that point.



       15         Q    Okay.  So is that the drain as it appeared



       16   right after Mr. Willis's crew filled it in, or is that



       17   after it was sort of epoxied over again to satisfy NRX?



       18         A    It looks to be like -- it's hard to tell with



       19   these pictures -- like it may be a little bit of epoxy was



       20   put on 'em.



       21         Q    Okay.



       22         A    But I'm not positive.



       23         Q    All right; very good.



       24                     MR. BARFIELD:  I'd like to admit those



       25   as I guess Plaintiff's 16 and 17.
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        1                     JUDGE CHELLIS:  Okay.



        2                     MR. BARFIELD:  And then I have two more



        3   photos to show you from the same batch.  This is Bates



        4   numbered Simmons 117 and 116.  I'm gonna ask you if you --



        5   I'm not gonna ask you to pinpoint exactly where those are



        6   on the floor; that would be unfair.  But can you sort of



        7   describe what's shown in those photos?



        8                     THE WITNESS:  Looks to be a piece of



        9   metal in this particular photo, 116, on top of the floor



       10   by some cracked concrete, deteriorating concrete right



       11   there.



       12                     MR. BARFIELD:  Uh-huh (counsel indicated



       13   an affirmative response).



       14                     THE WITNESS:  And 117, it's got a little



       15   orange on it.  It kinda looks like piece of metal attached



       16   to the floor.  It actually looks like it's been patched.



       17   It's kinda blurry.  Got a little orange on there, so I



       18   can't really describe what that is.



       19                     MR. BARFIELD:  Gotcha.



       20                     THE WITNESS:  To be honest with you.



       21   BY MR. BARFIELD:



       22         Q    So if I were to ask you if those were



       23   conditions left behind by the Limetrade operation, would



       24   you know?



       25         A    I wouldn't know.  Not this particular 117; no,



                                                                    197

�







        1   I would not.



        2         Q    Okay.  Well, in that case, there's no sense



        3   marking 'em as exhibits.  We'll simply refer to those for



        4   identification.



        5              Okay.  You said after Mr. Willis's crew been



        6   out there and you were unable to communicate with them,



        7   you called Mr. Simmons.  Did you believe that he needed to



        8   take a look at the job that had been done?



        9         A    Yes, sir.



       10         Q    Okay.  And did he, in fact, come out and take a



       11   look at it?



       12         A    Yes, sir.



       13         Q    And what was his reaction?



       14         A    That's not gonna fly.



       15         Q    Okay.



       16         A    That's not the way it should've been done.



       17         Q    Okay.  We heard some testimony earlier that not



       18   all of the slab in the space that was leased by Limetrade



       19   was removed.  Do you remember that?



       20         A    Yes.



       21         Q    All right.  And so are you familiar with the



       22   portions of the slab that were not removed?



       23         A    Yes.



       24         Q    All right.  Have those portions of the slab



       25   performed satisfactorily to this day?
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        1         A    As far as I know, yes.



        2         Q    Okay.  And were those portions of the slab in



        3   the office area, partly?



        4         A    Office area, outside of the back of the office,



        5   to the right of the office to the end of the building.



        6         Q    Uh-huh (counsel indicated an affirmative



        7   response).



        8         A    And to the left of the office, there was some



        9   more space.



       10         Q    Okay.  And who's in there now?  Who's the



       11   tenant in that space now?



       12         A    LW Supply.



       13         Q    All right.  And LW Supply, I think we've heard



       14   testimony they are like a sheetrock and construction



       15   material supplier?



       16         A    Yes; heavy, large sheetrock.



       17         Q    Heavy stuff.



       18         A    Yes.



       19         Q    Does their movement of their heavy stuff in



       20   that warehouse traverse the sections of the slab that had



       21   not been removed?



       22         A    Yes.



       23         Q    And has that caused any damage to that?



       24         A    No, not that I'm aware of.



       25         Q    Okay.  There's no trench drains anymore, are
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        1   there?



        2         A    No.



        3         Q    And there's no more anchor bolts slash



        4   ThunderStuds in the floor anymore, is there?



        5         A    No, sir.



        6         Q    All right.  And everything is performing as it



        7   should?



        8         A    As far as I'm aware, yes.



        9                     MR. BARFIELD:  All right; thank you.



       10   That's all I have.  Please answer any questions that



       11   Mr. O'Kelley has for you.



       12                         CROSS-EXAMINATION



       13   BY MR. O'KELLEY:



       14         Q    Mr. Milligan, you testified a few minutes ago



       15   that you were out at this site trying to fix the problems



       16   on a regular basis; correct?



       17         A    I wouldn't say on a regular basis.  I was out



       18   at the facility, yes.



       19         Q    And from my understanding when I took your



       20   deposition, you were often at this facility not



       21   necessarily in my client's space, but at the warehouse;



       22   correct?



       23         A    There were times I was there for, you know,



       24   three, four days, but there would times I wasn't there for



       25   two, three weeks; so I wasn't always there.
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        1         Q    All right.  So tell the judge, if you can,



        2   about some of the fixes y'all tried.



        3         A    Some of the cracking concrete, we cut out the



        4   concrete, removed the concrete, drilled holes through the



        5   concrete, put rebar in the concrete, repoured the



        6   concrete.  We have tried -- I think we have done, not



        7   including the onion --



        8         Q    Well that was before my time.



        9         A    Yeah; I can't remember if that was before they



       10   moved in or just as they were moving in, but I don't



       11   remember.



       12         Q    And you were here for Mr. Simmons' testimony;



       13   correct?



       14         A    Yes.



       15         Q    And he testified that there was work that was



       16   done prior to their moving in because of -- I guess we can



       17   call it onion juice, for lack of a better term.



       18         A    Yes.



       19         Q    Causing damages to the surface.



       20         A    To the aggregate and the rebar.



       21         Q    Correct.  But that was done prior to my clients



       22   moving in.



       23         A    I believe it was.  It's a long time ago.



       24         Q    Well I'll show you something.  This should



       25   refresh your memory.  This notebook that you have in front
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        1   of you.



        2         A    Yes.



        3         Q    Turn to Exhibit Number 3.



        4         A    Okay.



        5         Q    And you see it's a contract with Limetrade by



        6   Simco, Inc.



        7         A    Yes, sir.



        8         Q    June of '07?



        9         A    Yes, sir.



       10         Q    All right.  And if you turn to the exhibit



       11   before that, number 3, there's an assignment in May of



       12   '07.  Does that refresh your memory about when the work



       13   was done and the move in?



       14         A    Exhibit 4?



       15         Q    Yes, sir.



       16         A    I don't see no dates or anything like that.



       17         Q    Sure.  So the assignment, number 3, is dated



       18   May of '07.  Do you see that, 24 May 2007 at the top?



       19         A    No, I'm not seeing that.



       20         Q    Excuse me.  I mean Exhibit 2.  Sorry; sorry.



       21   We are literally not on the same page right there.



       22         A    Okay; May 24th, '07.



       23         Q    And then Exhibit Number 3, which is the



       24   contract with Simco, was June of '07.



       25         A    Yes, yes.
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        1         Q    Okay.  And do you know if that's



        2   Mrs. Limehouse's signature?



        3         A    No.



        4         Q    Okay; fair enough.  Do you recall at one point



        5   trying to do a fix involving a tenant and some butane



        6   trying to dry out concrete; do you remember that?



        7         A    I do not.



        8         Q    Okay.  You haven't read the lease with my



        9   clients, have you?



       10         A    I'm not privy to that, no.



       11                     MR. O'KELLEY:  Okay; thank you, sir.



       12   That's all I have.



       13                     MR. BARFIELD:  Nothing further, Your



       14   Honor.



       15                     JUDGE CHELLIS:  How big a area is 252



       16   linear feet of concrete slab?



       17                     THE WITNESS:  As far as the trench,



       18   you're talking?



       19                     JUDGE CHELLIS:  Is that like a 12-by-12,



       20   something like that?



       21                     THE WITNESS:  15-by-15, I would guess



       22   it's somewhere around there.  15 by 12 somewhere.



       23                     JUDGE CHELLIS:  So in this Exhibit



       24   Number 3, the first item is "Saw cut approximately 252



       25   linear feet of concrete slab six inches thick."  So then
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        1   the second item is "Remove approximately 1,900 square feet



        2   of six-inch-thick concrete."  Is that the concrete that



        3   you saw cut?



        4                     THE WITNESS:  Yes; you're cutting



        5   multiple cuts to be able to get it out, to be able to



        6   remove it.



        7                     JUDGE CHELLIS:  But the 1,900 square



        8   feet of six-inch-thick concrete is within that 252 linear



        9   feet?



       10                     THE WITNESS:  Yes.



       11                     JUDGE CHELLIS:  So what is a



       12   two-foot-long number 5 dowel every two feet?



       13                     THE WITNESS:  Piece of rebar.



       14                     JUDGE CHELLIS:  Pardon me?



       15                     THE WITNESS:  Piece of rebar.



       16                     JUDGE CHELLIS:  Oh.  Keyway.  Is that



       17   the -- that's the moisture barrier?



       18                     THE WITNESS:  No; that's a piece of



       19   metal that stops and starts two different slabs, you know,



       20   when you're pouring.  So you can pour a piece of keyway



       21   like you do in a driveway.



       22                     JUDGE CHELLIS:  Yes, sir.



       23                     THE WITNESS:  You pour one side, and a



       24   keyway stops it from going over.



       25                     JUDGE CHELLIS:  Gotcha.  It kinda like
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        1   creates the sheen in the concrete?



        2                     THE WITNESS:  Yes.  Yes.



        3                     JUDGE CHELLIS:  Does that come out?



        4                     THE WITNESS:  No; that stays.  And it



        5   kinda interlocks it, because they're kinda shaped like



        6   this.



        7                     JUDGE CHELLIS:  Yeah.



        8                     THE WITNESS:  Not perfectly square like



        9   that.  It's kinda rounded.



       10                     JUDGE CHELLIS:  So did you hear the



       11   testimony of Mr. Allen?



       12                     THE WITNESS:  Yes.



       13                     JUDGE CHELLIS:  And he testified that --



       14   I think he testified something along around 3,000 --



       15   concrete that's 3,000 PSI is adequate for a slab form.  Do



       16   you recall that?



       17                     THE WITNESS:  Yes.  Yes, I do.



       18                     JUDGE CHELLIS:  Okay.  So it looks like



       19   you did just what was adequate, nothing more.



       20                     THE WITNESS:  Yes; 3,000 PSI was poured.



       21   That's what the paperwork says.  It's been a long time.



       22                     JUDGE CHELLIS:  All right.  And then



       23   what Simco did was they billed the Limehouses for this?



       24   Is that correct?



       25                     THE WITNESS:  Yes.  I -- yes.
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        1   Mr. Simmons would've billed.



        2                     JUDGE CHELLIS:  So you weren't billing.



        3                     THE WITNESS:  No, I work for him



        4   directly.



        5                     JUDGE CHELLIS:  What I'm confused about



        6   is there's two entities:  The family LLC, Virgie C.



        7   Simmons Family, LLC.  This bill is to Limetrade; right?



        8                     THE WITNESS:  Yes; that's what it looks



        9   like.



       10                     JUDGE CHELLIS:  It says Limetrade.  I



       11   guess that's who you were billing.



       12                     THE WITNESS:  Yes.



       13                     JUDGE CHELLIS:  I'm just trying to clear



       14   that up.  So they would've paid Mr. Simmons this $23,700?



       15                     THE WITNESS:  Yes; that's correct.



       16                     JUDGE CHELLIS:  All right.  I just



       17   wanted to clarify that; just a little curious.



       18                     Anything else?



       19                     MR. BARFIELD:  No, Your Honor.  Witness



       20   may be excused.



       21                     JUDGE CHELLIS:  Anything else?



       22                     MR. O'KELLEY:  No, sir.



       23                     JUDGE CHELLIS:  All right; thank you



       24   very much, Mr. Milligan.



       25                     THE WITNESS:  Thank you.
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        1                     JUDGE CHELLIS:  All right; gentlemen,



        2   it's quarter to 5:00.  That's a pretty good stopping



        3   point, don't you think?



        4                     MR. O'KELLEY:  Yes, sir.



        5                     MR. BARFIELD:  I think so.



        6                     JUDGE CHELLIS:  All right.  Is there



        7   anything you need me to do before we take this recess and



        8   we'll reconvene at a convenient time for both of you?



        9                     MR. O'KELLEY:  No, sir.  We can hold



       10   our, let's call it, record preservation motions until that



       11   time because it might take a while and I'm supposed to



       12   pick up a child at 6 o'clock.



       13                     JUDGE CHELLIS:  I'm not sure I



       14   understand the record preservation.



       15                     MR. BARFIELD:  In other words, directed



       16   verdict?



       17                     MR. O'KELLEY:  Directed verdict.



       18                     MR. BARFIELD:  You're Honor, we're



       19   prepared to rest.



       20                     JUDGE CHELLIS:  You haven't rested yet.



       21                     MR. BARFIELD:  I have not.  I haven't



       22   said the words, but I'm prepared to.



       23                     MR. O'KELLEY:  I don't think you can;



       24   because, remember, there's an invoice we need to go over.



       25                     MR. BARFIELD:  That's right.
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        1                     JUDGE CHELLIS:  I was gonna ask you



        2   about that.



        3                     MR. BARFIELD:  David's assistant retired



        4   on him about a week ago, and so he's gonna have to



        5   personally find that.



        6                     JUDGE CHELLIS:  Good luck to you,



        7   Mr. Simmons.



        8                     All right; and we're gonna leave the



        9   case -- at this point, you think you may have finished



       10   your testimony; but we still have a little piece of



       11   evidence to get in, and then we'll talk about you resting,



       12   and then we'll move on.



       13                     MR. O'KELLEY:  Your Honor, we have



       14   another housekeeping record we need to do off the record.



       15                     (Discussion held off the record.)



       16                     JUDGE CHELLIS:  The exhibits are gonna



       17   be uploaded by each counsel for their respective exhibits.



       18                     MR. O'KELLEY:  Yes, sir.



       19                     JUDGE CHELLIS:  Got that?



       20                     MR. O'KELLEY:  Yes, sir.  And madam



       21   reporter, we'll send 'em to you, too.



       22                     THE STENOGRAPHIC REPORTER:  Thank you.



       23                        (The hearing was adjourned at



       24                        4:46 p.m.)



       25
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