
moe ~upreme <tourt of ~outo <taroIlna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

CurtIS Lee Coltrane 
PO Drawer 8008 
HIlton Head Island SC 29938 

MIchael W MogIl 
2 Corpus ChnstIe Place 
Ste 303 
HIlton Head Island SC 29928 

May 09, 2012 

Re Harbourside v StallIard, Alphonse 
Appellate Case No 2011-195508 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 

29211 

1231 GERVAIS STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1080 

FAX (803) 734 1499 

www sccourts org 

The above case appeared on an earlIer prelImmary hst, but was not scheduled for 
argument The matter wIll lIkely be scheduled for September, 2012 The Court WIll 
hold arguments on September 18, 19 and 20 

Very truly yours, 

CLERK 



MOGIL 
LAW FIRM 
MICHAEL W MOGIL 
AdmItted In SC NY FL and PA 

ROBERT G SABLE OF COUNSEL 
AdmItted In SC PA 

RICHARD H BATEMAN 
AdmItted In NH not admItted In SC 

Apnl 30, 2012 

Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
POBox 11330 
Columbia, SC, 29211 

Via/ax (803)734-1499 and US Matl 
( 

Re June Prehmmary LISt - Harbourside v Stalhard, Alphonse 

Dear Mr Shearouse, 

2 Corpus Chnstle Place· SUite 303 
Htlton Head Island SC 29928 

T843 785 8110 F843 785 9676 
www mogIllaw com 

Email mmogIl@mogIllaw com 

RBCEIVED 
MAV 0 I ZQ1Z 

il~1 IUPAIMII COURt' \ 

In response to your letter dated Apnl 24, 2012 regardmg schedulmg the above-referenced 
case for hearmg at the June 2012 term of the South Carolma Supreme Court, please note that I 

have the followmg potential schedulmg confhct(s), subject to the Court's InstructIOn on the 
matter 

June 5, 6, and 7 I am scheduled to appear m ImmIgratIOn Court m Charlotte, North 

Carohna on June 4, and I have depOSItions scheduled m HIlton Head, South Carolma June 6 It IS 
unhkely the ImmIgratIOn Court would grant a contmuance, as a request for contmuance has 

already been granted In that case GIven the need to travel before and after my June 4 
appearance, and prepare m advance of the June 6 depOSItions, I respectfully request that tne 

Supreme Court heanng not be scheduled for June 5, 6 or 7 

Thank you for your attentIOn m thIS matter 

Very Truly Yours, 

MIchael W MogIl 
I 



Cc CurtIS L Coltrane 
Alford, WIlkms & Coltrane, L L C 
18 ExecutIve Park, BUIldmg 1 
HIlton Head Island, SC 29928 



Mogi! Law Office iPr30 1205 16p 

MOGIL 
LAW FIRM 
MICHAeL \A. MOGlL 
Ad.11Itled In;:'C }. Y rL and PA 

ROBrRT G SABLF OF COUl\SEL 
Admit ed In;:'C PI 
RICHARD H BATEMAN 
Admll/<-d In ,'" H not admltled In SC 

April 30, 2012 

Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Coun 
PO Box 11330 
ColumbIa, SC 29211 

vwfax (803)734-1499 and V S LiW.all 

8437859676 p 1 

2 Corpus Chnst\e Place SUlte 303 
Hilton Head Island SC 29928 

T 843 785-8110 F 843 785 9676 
\Yww moglllaw com 

EmaIl mmogll@rnoglllaw com 

RECEIVED 
APR 302012 

S C. SUPREME COURT 

Re June Prehmrnary LIst - Harbourslde v Stalhard, Alphonse 

Dear Mr Shearouse, 

In re!:>ponse to your letter dated .l\pnI24, 2012 regardmg schedulmg the above-Ieferenced 

case for heanng at the June 2012 term of the South Carolma Supreme Court, please note that I 

have the folloVvll1g potentIal schedulIng conflIct(s), subject to the Court's mstructlOn on the 
matter 

June S, 6, and 7 I am scheduled to appear m Immlgrlltlon Court In Charlotte, North 

Carolma on June 4, and I have deposltions scheduled m Hilton Head, South Carolma June 6 It IS 

unhkely the ImmIgratIon Court would grant a contmuance as a request for contmuance has 

already been granted m that case GIven the need to travel before and aftel my June 4 
appearance and prepare III advance of the June 6 deposltLOns, I respectfully Iequest that the 

Supreme Court hearmg not be scheduled for June 5 6 or 7 

Thank you for your dttentIOll m trus matter 

Very Truly Yours 4" 
~ 

MIchael \V MOgll RECBIVED 
AP~ 8 \)20\2 

8.C. 'UPREME COURT 



Apr 301205 16p Mogil Law Office 

Cc CurtiS L Coltrane 
Alford Wilkms & Coltrane L L C 
18 ExecutIve Park, BUlldmg 1 
HIlton Head Island, SC 29928 

8437859676 p2 



\!toe $>outb QCarohna $>upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To CurtiS L Coltrane Esquire 

From Daniel E Shearouse 

Date April 24 2012 

RE June Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the June 2012 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case( s) 

Court Will meet the days of June 5 6 7 19 and 20 Please notify this office In writing prior to 
May 1 2012 as to any scheduling conflicts for the June term and any changes or additions of counsel 
that should be made to the record for the purpose of argument If you do have a scheduling conflict 
please advise as to the speCifiC nature of the conflict 

Harbourslde V Stalhard, Alphonse 



\!Coe ~outb QCaroltna ~upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Michael W Mogil Esquire 

From Daniel E Shearouse 

Date April 24 2012 

RE June Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules thiS IS to 
adVise that the follOWing case(s) Will probably be reached for hearing at the June 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case(s) 

Court Will meet the days of June 5 6 7 19 and 20 Please notify thiS office In writing prior to 
May 1 2012 as to any scheduling conflicts for the June term and any changes or additions of counsel 
that should be made to the record for the purpose of argument If you do have a scheduling conflict 
please adVise as to the specific nature of the conflict 

Harbourslde V Stalliard. Alphonse 



\Ebe ~upreme <!Court of ~outb <!Caroltna 

Harbourside CommunIty Bank, 
As ServIcIng Agent for The 
Savannah Bank, N A , Respondent, 

V 

Alphonse Stalhard, Oldfield 
Club, and Oldfield Commumty 
AssocIatIon, Inc, Defendants, 

Of Whom Alphonse Stalhard IS 
the, Appellant 

The Honorable Marvm H Dukes, III 
Beaufort County 

Tnal Court Case No 2009-CP-07-03945 

ORDER 

Pursuant to Rule 204(b) of the South Carolma Appellate Court Rules, 

thIS appeal IS hereby certIfied for reVIew by the South Carohna Supreme 

Court Upon receIpt of thIS order, the Court of Appeals IS hereby dIrected to 

forward the case file, all records and bnefs and any exhIbIts on file to thIS 

Court 

IT IS SO ORDERED 



ColumbIa, South CarolIna 
• 

March 20, 2012-: 
/" 

l 11- ~ 

CC ) I ,. .. 't\'ifichael W MogIl, EsquIre 
/ Clllihs L 'Coltrane, EsqUIre 

I , \ '\ 

I The H0norable Tanya Gee 



mbe ~outb QCaroltna QCourt of ~ppeals 
TANYA A GEE 

CLERK 

V CLA1RE ALLEN 
DEPUTY CLFRK 

MIchael W MogIl, EsqUIre 
Law Ofc of MIchael W MogIl, P A 
2 Corpus ChrIstie Place, Ste 303 
HIlton Head Island, SC 29928 

January 5, 2012 

Re Harbourside v Stalhard, Alphonse 
201119';508 

Dear Mr MogIl 

POST OfFICE BOX 11629 
COLUMBIA SOUTH CAROLINA '92 I I 

lOIS SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803)734 1890 
FAX (803) 734 1839 

\I WW SGcourts org 

The followmg Order has been endorsed on your MotIOn to Serve and FIle Out of TIme m the 
above entItled case on appeal 

"Granted 

January OS, 2012" 

John Cannon Few C J 
For the Court 

By sl V Clmre,Allen 
Deputy Clerk 

Please be adVIsed that the Record on Appeal and all Fmal Bnefs WIll be submItted for the 
Court's consIderatIOn 

Very truly yours, 

TAG/laf 
cc CurtIs L Coltrane, EsqUIre 



ALFORD, WILKINS & COLTRANE, L L C 
ATTORNEYS AT LAW 

CurtiS L Coltrane 

POST OFFICE DRAWER 8008 
HILTON HEAD ISLAND, SC 29938 

(843) 842-5500 
(843) 842-8400 (FAX) 
www awc-Iawflrm com 

E-Mail curtls@awc-Iawflrm com 

December 12, 2011 

Hon Tanya A Gee 
SOUTH CAROLINA COURT OF APPEALS 
Post Office Box 11629 
ColumbIa, SC 29211 

RE Harbourslde v Stalhard 
Case Trackmg Number 2011195508 

DearMs Gee 

RECElVED 
DEC 1 6 2011 

SC Court ot AppealS 

Gregory M Alford* 
John W Wilkins 
CurtiS L Coltrane+ 
Scott M Wild 
Mitchell J Thoreson 
*Also Member Georgia Bar 
+Also MemberVlrglnia Bar 

Enclosed, you WIll find an unbound ongmal and 14 bound copIes of the Fmal Bnef 
of Respondent m connectIOn WIth the above-referenced case You WIll also find the Rule 
211(b), SCACR, CertlficatIOn and a CertIficate of MaIlmg, shOWIng servIce of the Fmal Bnef 
and Rule 211(b), SCACR, CertIficatIOn on MIchael W MogIl, Esq ,counsel for the Appellant 
I thank you for your help WIth thIS matter, and would ask that you let me know If anythmg 
further IS needed m connectIOn WIth thIS matter at thIS tIme I am, 

CLC/c 
enc As Stated 
cc MIchael W MogIl, Esq 

Diane Sala 

Smcerely, 

NS & COLTRANE, L L C 



THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

Honorable MarvIn H Dukes, III, Master-In-EqUIty for Beaufort County, South CarolIna 

Case No 2009-CP-07-03945 

Harbourside Commumty Bank, 
As ServICIng Agent for 
The Savannah Bank, N A , 

Alphonse Stalhard, Oldfield Club, and 
Oldfield Commumty ASSOCiatIOn, Inc 

Of Whom Alphonse Stalhard IS the 

v 

Responl~CEIVED 
DEC 1 9 2011 

SO Court of Appeals 
Defendants 

Appellant 

MOTION TO FILE AND SERVE OUT OF TIME 

Appellant Alphonse Stalhard moves the Honorable Court for an Order permIttIng the 

fihng of hIS FInal Bnef and FInal Record on Appeal wIth the Court based on the follOWIng 

partIculars 

1 Appellant's counsel dId not properly reVieW Rule 210, WhICh reqUIred servIce of the 

Record on Appeal WIthIn 30 days from the date that Appellant was served WIth the 

Respondent's ImtIal Bnef and thus had not calculated and calendared the deadlIne date for 

servIng the Record on Appeal Respondent's InItIal bnef was served on Appellant on or 

about October 7, by mall Appellant's counsel was notIfied by Respondent's counsel 



regardmg the November 6 due date as a courtesy, on or around November 6 Thereafter, 

Appellant's counsel worked dIhgently to compIle the Record on Appeal m coordmatIOn and 

m commumcatlon wIth the Respondent Appellant's counsel was covermg federal 

bankruptcy hearmgs m Charleston November 6 and 8 for hIS colleague, and could not 

complete the Record on Appeal, WIth proper mdexmg, untIl the end of the week Thereafter, 

Counsel served the Record on Appeal by hand debvery on Monday, November 14,2011 per 

the attached Proof of ServIce 

2 Rather than askmg Respondent's counsel for additlonal tlme as a courtesy, Appellant's 

counsel should have filed the withm MotIon to FIle and Serve Out of TIme WIth thIS Court 

3 Appellant's counsel request unto the Honorable Court to grant Appellant the extensIOn of 

tlme requested herem and prays that Respondent IS not prejudIced by the one week delay m 

ItS servIce of the Fmal Record on Appeal 

4 Appellant's Fmal Bnef and the Fmal Record of Appeal were sent for filmg WIth thIS Court 

by overmght mall, express debvery on December 6,2011 The twentIeth day, pursuant to 

Rule 211, fell on December 5, 2011 Upon leammg that the bmdmg company had not 

completed the order, counsel requested an extensIon of tIme to opposmg counsel due to the 

delay, whIch was not opposed The Fmal Bnef and Fmal Record of Appeal were served on 

Respondent by hand dehvery the same day, bemg December 6,2011 

5 Therefore, Appellant prays that thIS Honorable Court excuse the additlonal one day delay 

m filmg and servmg the Fmal Record on Appeal and Fmal Bnef, as noted herem 

2 



December 16, 2011 

3 

MIchael W Mogil #11933 
Law Office ofMlChael W MogIl, P A 
2 Corpus ChnstIe Place, Ste 303 
HIlton Head Island, SC 29928 
Tel (843) 785-8110 
Attorney for Appellant 



THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

Honorable Marvm H Dukes, III, Master-In-Eqmty for Beaufort County, South Carolma 

Case No 2009-CP-07-03945 

Harbourside Commumty Bank, 
As ServIcmg Agent for 
The Savannah Bank, N A , 

Alphonse StallIard, Oldfield Club, and 
Oldfield Commumty AssocIatIOn, Inc 

Of Whom Alphonse StallIard IS the 

v 

Appellant 

PROOF OF SERVICE 

I, Lorrame Evans WIlson, employed by the Law Office of MIchael W MogIl, P A, 
do hereby certIfy that on December 16, 2011, I served a true and accurate copy of the 
Appellant's MotIon to Serve and FIle Out of TIme m the above matter, by deposItmg a copy 
of the same WIth the Umted States Postal ServIce WIth first class postage prepaid, addressed 
to the followmg 

CurtiS L Coltrane 
Alford, Wilkms & Coltrane, L L C 
18 Executive Park, BUlldmg 1 
Hilton Head Island, SC 29928 
Attorney for Respondent Harbourslde 
Commumty Bank 

Notary PublIc fo outh CarolIna 
My CommIssIon ExpIres \ t) ~ 2D ~ U. 

Lorrame Evans WIlson 



December 16 , 2011 

LAW OFFICE OF MICHAEL W MOGIL, P A 
2 Corpus ChrIstIe Place, Ste 303 
HIlton Head Island, SC 29928 

Telephone (843) 785-8110 
Fax (843) 785-9676 

EmaIl mmogIl@mogIllaw com 

The Honorable Tanya Gee 
South Carolma Court of Appeals Clerk of Court 
PO Box 11629 
Columbia, SC 29211 

Vza US Mazl 

Re Harbourslde Commumty Bank v Alphonse Stalhard, et al Appeal #2011195508 

DearMs Gee, 

Enclosed for filmg please find one ongmal and SIX copIes of the MotIon to FIle and Serve out of 
Time and Proof of ServlCe(s) for the MotIon to FIle and Serve out of TIme, the Record on Appeal 
and the Fmal Record on Appeal m thIS matter 

Cc CurtIS L Coltrane 

REeF' \/' 
DEC 1 9 2ull 

so Court 01 Ilj.joIt.~~ 



? 
\ 

~be ~outb <!CaroItna <!Court of ~ppeaI5 
TANYA A GEE 

CLERK 

\. V CLAIRE ALLEN 
DEPun CLERK 

Michael W MogIl, EsqUIre 
Law Ofc of MIchael W MogIl, P A 
2 Corpus ChrIstie Place, Ste 303 
HIlton Head Island, SC 29928 

December 9, 2011 

Re Harbourslde v Stalhard, Alphonse 
2010195508 

Dear Mr MogIl 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 9211 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803)7341839 

\\ w\\ sccourts org 

We have receIved the Record on Appeal and Appellant's Fmal Bnefm the above case 
However, our records mdlcate the Record on Appeal was to be served by November 4,2011 
Therefore, you must file a MotlOn to Serve and FIle Out ofTlme wlthm ten (10) days of thIs 
letter 

Furthermore, the captlOn should read 

Harbourslde Commumty Bank, As Servlcmg 
Agent for The Savannah Bank, N A , 

v 

Alphonse Stalhard, Oldfield Club, and 
Oldfield Commumty AssoclatlOn, Inc, 

Of Whom Alphonse Stalhard IS the, 

Respondent, 

Defendants, 

Appellant 

Please arrange for a representatIve from your office to come to the Court of Appeals filmg desk on 
the 1 st floor of the Edgar A Brown BUlldmg to make the reqUIred correctIOns to the record and bnef 
We request that you notify thiS office when someone wIll be arrIvmg to make the correctIOns so 

I the documents Will be available Without delay 

yyoursJ~ 

CER() 0 
TAG/laf 
cc ~ CurtIS Lee Coltrane, EsqUIre 



MOGIL 
LAW FIRM 
MICHAEL W MOGIL 
Admlfted In SC NY FL and P A 

ROBERT G SABLE OF COUNSEL 
Admitted In SC PA 

RICHARD H BATEMAN 
Admlfted In NH not admitted In SC 

December 6,2011 

V Claire Allen 
Deputy Clerk of Court 
South Carolma Court of Appeals 
POBox 11629 
Columbia, SC 29211 

Re Harbourside v Stalhard, Alfonse 
Court of Appeals Docket No 2011195508 

Dear Ms Allen, 

2 Corpus ChrIstIe Place • SUIte 303 
HIlton Head Island SC 29928 

T 843 785 8110 F 843 785 9676 
www mogIilaw com 

Email mmogIl@mogIllaw com 

Enclosed for filmg please find the unbound ongmal and fourteen bound copIes of the Appellant's 
Fmal Bnef and Record on Appeal m thIS matter, as well as Proof of ServIce and a CertIficate 
Fmal Bnef Comphes WIth Rule 211 (b) 

Thank you for your attentIOn m thIS m 

Cc CurtIS L Coltrane 
Alford, WIlkms & Coltrane, LLC 
Post Office Drawer 8008 
HIlton Head Island, SC 29928 

RECEIVED 
DEC 0 7 2011 

SC Court of Appeals 

Mogzl Law Firm IS a trade name of the Law Office of Michael W Mogzl P A 



\!rbe ~outb Q[aroItna Q[ourt of §ppeaIs 
TANYA A GEE 

( CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

MIchael W MogIl, ESqUll e 
Law Ofc of MIchael W MogIl, P A 
2 Corpus Chnstle Place, Ste 303 
HIlton Head Island, SC 29928 

CurtIS Lee Coltrane, EsqUIre 
One Town Center Ct 
HIlton Head Island, SC 29928 

October 26, 2011 

Re HarboursIde v Stalhard, Alphonse 
Case Trackll1g # 2011195508 

Dear Counsel 

POST OFFICE BOX II6?9 
COLUMBIA SOUTH CAROLINA 292 I I 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA ?9?01 

TELEPHONE (803) 714 1890 
FAA (803) 7341839 

www sccourts org 

All partIes are adVIsed that the ongll1als of all records on appeal and final bnefs filed WIth the 
appellate courts are scanned Therefore, m accordance WIth the May 1, 2008 Amendments to the 
South Carolll1a Appellate Court Rules, DO NOT staple, spnal bmd, velobll1d, or otherWIse 
permanently bmd the ORIGINALS of these documents The ongmal bnef(s) and record on 
appeal should stIll have front and back covers m comphance WIth Rule 267(e) of the South 
Carolma Appellate Court Rules, but should not be bound You may secure the ongmals wlth 
paper clIps, bmder clIps, rubber bands, by placll1g them m large envelopes, or by any other 
slmllar means that wlll keep the pages together wlthout bmdmg or hole-punchmg All COPIES 
of the record on appeal and final bnefs should be bound as speclfied m the South Carolma 
Appellate Court Rules 

We suggest that large parcels such as copIes of final bnefs and the Record On Appeal be sent 
dIrectly to the Court Vla the street address~ 1205 Pendleton Street, ColumbIa, S C 29201 
Thank you for your attentIOn to thIS 

If you have any questIOns, please do not hesltate to contact thls office 

You are remmded that the captIOn should read as follows 

Harbourslde Commumty Bank, As Servlcmg 
Agent for The Savannah Bank, N A , 

v 

7 

Respondent, 



J 

Alphonse Stalhard, Oldfield Club, and 
Oldfield Commumty AssocIatIOn, Inc, 

Of Whom Alphonse Stalhard IS the, 

Defendants, 

Appellant 

Any, future filmgs by any party to thIS appeal must feature the above captIOn 

TAG/Jaf 

Very t ly yours, I I 
/~ 

~ 



THE STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

HON MARVIN H DUKES, III, MASTER-IN-EQUITY 

Case Number 2009-CP-07-3945 

HARBOURSIDE COMMUNITY BANK, As ServIcmg Agent for 
THE SAVANNAH BANK, N A, 

vs 

ALPHONSE STALLIARD, OLDFIELD CLUB, and 
OLDFIELD COMMUNITY ASSOCIATION, INC, 

Of Whom ALPHONSE STALLIARD IS the 

RESPONDENT'S DESIGNATION OF MATTER TO 
BE INCLUDED IN RECORD ON APPEAL 

pW~1i(YVfEn 
OCT 1 0 2011 

BG GOUf 1 u: ~Jo~al~ 

RESPONDENT, 

APPELLANT 

Pursuant to Rule 209, SCACR, the Respondent deSIgnates the followmg to be 

mcluded m the Record on Appeal 

1 May 14, 2010, Consent Order BIfurcatmg case 

2 Savannah Bank's May 18, 2010, Amended Complamt 

3 November 10, 2010, Consent Schedulmg Order 

Page 1 of 2 



4 Stalhard's November 15, 2010, Amended Answer 

5 Savannah Bank's November 17,2010, Reply and Restatement of AffirmatIve 
ClaIm 

6 Savannah Bank's March 15, 2011, NotIce of MotIon and MotIOn for Summary 
Judgment 

7 March 10, 2011, AffidaVIt of Sally A GardockI Esq , WIth all ExhIbIts 

8 March 15, 2011, AffidaVIt of DIane Sala, WIth all ExhIbIts 

9 Savannah Bank's AprIl 8, 2011, NotIce of Hearmg 

10 Stalhard's May 2,2011, Motlon to Enlarge TIme for DIscovery and to Contmue 
Hearmg on Savannah Bank's MotIOn for Summary Judgment 

11 Savannah Bank's May 11,2011, Return to MotIOn to Enlarge TIme for DIscovery 
and to Contmue Hearmg on the Savannah Bank's MotIOn for Summary 
Judgment 

12 June 2, 2011, Order of Hon MarVIn H Dukes, III, Grantmg Summary Judgment 

13 DeposItlon TranSCrIpt of Alphonse Stalhard 

14 DepOSItIOn TranSCrIpt of Susan KeIffer WIth ExhIbIts 

15 May 13,2011, AffidaVIt of Alphonse Stalhard, Excludmg Paragraph 6 

HIlton Head Island, South Carolma 

ThIs4Day of October, 2011 

Respectfully SubmItted 

ALFORD;rr~ C 

By 0-
CurtIS L Coltrane 
Post Office Drawer 8008 
HIlton Head Island, SC 29938 
(843) 842-5500 
Attorneys for the Respondent 

Page 2 of2 



THE STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

D Ii' ("l/;' TlTli'fJ APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

OCT 1 0 2 
HON MARVIN H DUKES, III, MASTER-IN-EQUI~ flU 

beG 

Case Number 2oo9-CP-07-3945 

HARBOURSIDE COMMUNITY BANK, As SefVlcmg Agent for 
THE SAVANNAH BANK, N A, 

vs 

ALPHONSE STALLIARD, OLDFIELD CLUB, and 
OLDFIELD COMMUNITY ASSOCIATION, INC, 

Of Whom ALPHONSE STALLIARD IS the 

CERTIFICATE OF MAILING 

lJurr OJ dtJfJfjd/~ 

RESPONDENT, 

APPELLANT 

I, Ryann E ClIfford, Paralegal WIth the law firm of Alford, WIlkms & Coltrane, L L 

C , certIfy that I have thIS date, served one (1) copy of the ImtIal Bnef of Respondent and 

one (1) copy of the Respondent's DeSIgnatIOn of Matter to be Included m Record on Appeal, 

by deposItmg the same at the U mted States Post Office, HIlton Head Island, South Carolma, 

Page lof2 



WIth first class postage affixed thereto as follows 

MIchael W MogIl, Esq 
LAW OFFICE OF MICHAEL W MOGIL, P A 
2 Corpus Chnstie Place, SUIte 303 
HIlton Head Island, SC 29928 

,WILKINS & COLTJlANE, L L C 

By --*P~--~~~~~=------------

sw~a~~~ before me on 

thffi ~~ 
Notary PublIc for South Carolma 
My CommIsSIOn ExpIres 3 ,'2. Wi z.. 

Page 2 of2 



ALFORD, WILKINS & COLTRANE, L L C 
ATTORNEYS AT LAW 

CurtiS L Coltrane 

POST OFFICE DRAWER 8008 
HILTON HEAD ISLAND SC 29938 

(843) 842-5500 
(843) 842-8400 (FAX) 
www awc-Iawflrm com 

E-Mail curtls@awc-Iawflrm com 

October 5, 2011 

Hon Tanya Gee 
SOUTH CAROLINA COURT OF APPEALS 
Post Office Box 11629 
ColumbIa, SC 29211 

Dear Ms Gee 

RE Harbourslde Commumty Bank v StallIard 
Case Number 209-CP-07-3945 
Case Trackmg Number 2011195508 

Gregory M Alford* 
John W Wllkms 
CurtiS L Coltrane+ 
Scott M Wild 
Mitchell J Thoreson 
* Also Member Georgia Bar 
+Also MemberVlrglnla Bar 

avrJl:rv~n 
OCT 1 0 2011 

Be lJuUfl of Appeals 

In accordance WIth the reqUIrements of Rule 208 (a)(2), SCACR, you WIll find 
enclosed one copy of the "lmtIal BrIef of Respondent", the "Respondent's DeSIgnatIOn of 
Matter to Be Included m Record on Appeal", and Proof of ServIce of the same on counsel 
to the Appellant 

I thank you for your help WIth thIS matter, and would ask that you please let me 
know If anythmg further dIsputed m connectIOn WIth thIS case at thIS tIme I am, 

CLC/c 
enc As Stated 
cc MIchael W Mogd, Esq 

Diane Sala 

Smcerely, 

ALr!:_':-WA.I'I7'-...!..~_S_&_COLTRANE' L L C 

CurtIS L Coltrane 
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STATEMENT OF ISSUES ON APPEAL 

1 When the Appellant's "Statement ofIssues Presented" falls to mclude any complete 
or specIfic assIgnments of error, should the Court of Appeals dIsmIss the appeal pursuant 
to Rule 208(b)(1)(B), SCACR? 

2 Where the Appellant has faIled to appeal from separate ruhngs of fact and law of the 
TrIal Judge that support the Judgment, must the Court of Appeals affirm the TrIal Judge's 
Order? 

3 Where the Appellant faIled to offer eVIdence that supports each of the elements of 
hIS claIm or defense, was summary Judgment properly granted by the TrIal Court under 
RULE 56, SCRCp? 

4 When the Appellant faIled to comply WIth the reqUIrements of Rule 56(f), SCRCP, 
by faIlmg to submIt affidaVIts explammg why dIscovery was not completed WIthm the tIme 
hmIts of the Schedulmg Order, why the MotIOn for Contmuance was not tlmely served, or 
what relevant eVIdence the Appellant beheved the delays would enable hIm to uncover, dId 
the TrIal Judge properly deny the Appellant's Motlon for Contmuance? 

1 



STATEMENT OF THE CASE 

ThIS actIOn was commenced by Harbourslde Commumty Bank, as servIcmg agent for 

the Savannah Bank, N A (heremafter, the "Savannah Bank "), seekmg to enforce a note and 

foreclose a mortgage gIVen by Alphonse Stalhard (heremafter, "Stalhard"), on August 24, 

2009 Stalhard filed hIS answer on or about January 5, 2010, m whIch he demed the 

matenal allegatIOns of the Savannah Bank's Complamt, and alleged certam affirmatIve 

defenses On May 14, 2010, a Consent Order for BIfurcatIOn was entered that bIfurcated 

the tnal of the mortgage foreclosure actIOn from the tnal related to the Savannah Bank's 

claIm for a defiCIency Judgment and Stalhard's defenses to It 1 The Savannah Bank filed ItS 

Amended Complamt on May 18, 2010 2 The tnal of the foreclosure case was held on June 

25, 2010, and resulted m an Order of Judgment and Foreclosure, m the amount of One 

Mllhon EIght Hundred ThIrty Four Thousand FIve Hundred Four and 41/100 

($1,834,504 41) Dollars The subject property was thereafter sold on August 2,2010, to the 

Savannah Bank, and the bId at the foreclosure sale was SIX Hundred FIfty Thousand and 

nO/10o ($650,000 00) Dollars 

On November 10, 2010, a Consent Schedulmg Order was entered m the case that set 

the followmg deadlmes 

1 Stalhard was reqUIred to file an answer to the Amended Complamt of 
the Savannah Bank on or before November 15, 2010 

2 Stalhard was reqUIred to IdentIfy hIS experts by December 1, 2010 

3 The Savannah Bank, was reqUIred to IdentIfy ItS experts by January 1, 
2011 

See May 14, 2011, Consent Order of BIfurcatIOn (R_) 

2 See May 18, 2010, Amended Complamt (R_) 
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4 Stalhard and the Savannah Bank were reqUIred to complete dIscovery 
by February 15, 2011, and the tIme to respond to dIscovery IS twenty 
(20) days upon penalty of sanctIOns m the amount of FIVe Hundred 
and nO/100 ($50000) Dollars per day for every day thIS Court 
adjudged the dIscovery to be late 

5 Stalhard and the Savannah Bank were reqUIred to file all pretnal 
motIOns by March 15,2011 3 

Stalhard filed hIS Answer to the Amended Complamt on November 15, 2010 The 

Savannah Bank filed ItS Reply and Restatement of AffirmatIve ClaIm on November 17, 2010 

and on March 15, 2011, the Savannah Bank filed ItS NotIce of MotIon and MotIOn for 

Summary Judgment, supported by AffidaVIt of Sally A GardockI, Esq , the AffidaVIt of 

DIane Sala, and the AffidaVIt of Attorneys Fees of the Savannah Bank's counsel 4 On Apnl 

8,2011, a hearmg was notIced on the Savannah Bank's NotIce of MotIOn and MotIOn for 

Summary Judgment 5 

On May 2, 2011, Stalhard filed hIS MotIon to Enlarge TIme for DIscovery and to 

Contmue Hearmg on PlamtIffs MotIon for Summary Judgment 6 On May 11, 2011, the 

Savannah Bank filed ItS Return to MotIOn to Enlarge TIme for DIscovery and to Contmue 

Hearmg on the Savannah Bank's MotIOn for Summary Judgment 7 The Savannah Bank's 

MotIon for Summary Judgment was heard on May 16, 2011, and on June 2, 2011, the Hon 

3 See November 10, 2010, Consent Schedulmg Order (R_) 

4 See March 15, 2010 NotIce of MotIOn and MotIOn for Summary Judgment, AffidaVIt of Sally 
A GardockI Esq , AffIdaVIt of DIane Sala, and, AffidaVIt of Attorney s Fees (R_) 

5 See Apnl8, 2011 NotIce of Hearmg on PlamtIffs Summary Judgment Motlon (R ~ 

6 See May 2, 2011, MotIOn to Enlarge TIme for DIscovery and to Contmue Hearmg on the 
Savannah Bank s Motlon for Summary Judgment (R_) 

7 See May 11, 2011, Return to Motlon to Enlarge TIme for DIscovery and to Contmue 
Heanng on the Savannah Bank s MotIOn for Summary Judgment (R_) 
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MafVIn H Dukes, III, entered hIS Order grantmg the Savannah Bank's motIon 8 

Stalhard tImely served hIS NotIce of Appeal on July 5,2011 9 

8 See June 2, 2011, Order Grantmg Summary Judgment (R __ ) 

9 In hIS 'Statement of the Case , Stalhard makes statements that are not supported by the 
record for thIs case SpecIfically on page 3 of the Imtial Bnef of the Appellant, Stalhard alleges that hIS 
attorney spoke to a matenal Witness who was then a cnmmal defendant m a pendmg case before the 
Umted States DIstnct Court There IS nothmg m the record that supports the statement concermng any 
cnmmal prosecutIOn of and alleged Witness 
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STATEMENT OF FACTS 

Insofar as IS necessary for a resolutIOn of thIS appeal, the Savannah Bank has set 

forth the facts It beheves to be relevant In the arguments that appear below 10 

10 In hIS Statement of the Facts , Stalhard makes statements that are unsupported by the 
Record In the last paragraph on page 4 of the ImtIal BrIef of the Appellant, Stalhard mcludes text related to 
crImmal proceedmgs agamst an mdIVIdual The record does not contam eVIdence m support of thIS statement 
In addItIon, on page 5, Stalhard alleges that the loan that he obtamed from the Savannah Bank was' a 
strawman loan sImIlar to loans the medIa and Federal mdIctments have descrIbed m sImIlar Beaufort 

County transactIOns mvolVIng the same person(s) mvolved m Stalhard s loan There IS nothmg m the record 
to support the statement Fmally, on page 6 of the ImtIal BrIef of the Appellant, the followmg statement 
appears Mr Stalhard testIfied that he gave S C a power of attorney, but a copy of that document IS not m 
the bank file or closmg file, and It IS beheved the power of attorney was for another property m New Jersey 
ThIS statement IS supported only by text m an affidaVIt submItted by Stalhard (See May 13, 2011, Stalhard 
AffidaVIt, R __ ) at the hearIng on the MotIon for Summary Judgment The TrIal Judge specIfically stated that 
he was not acceptmg thIS partIcular statement, and Stalhard has not appealed from that rulmg (See June 
2,2011, Order Grantmg Summary Judgment, pp 5-6, note 10, R __ ) Accordmgly, there IS nothmg m the 
record to support thIS statement m the Statement of Facts' 
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ARGUMENT NUMBER 1 

STALLIARD'S STATEMENT OF ISSUES ON APPEAL DOES NOT SPECIFY THE ERROR 
OF LAW OR FACT THAT STALLIARD APPEALS FROM THE STATEMENT OF ISSUES 
ON APPEAL VIOLATES RULE 208(b)(1)(B), SCACR, AND THE APPEAL SHOULD BE 
DISMISSED 

In hIS ImtIaI BrIef, Stalhard states the followmg as the "Issues on Appeal" 

1 DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT 

2 DID THE TRIAL COURT ERR IN DENYING APPELLANT'S MOTION FOR A 
CONTI NUANCEll 

Rule 208(B)(1)(B), SCACR, reads as follows 

(B) Statement of Issues on Appeal A statement of each of the Issues 
presented for reVIew The statement shall be conCIse and dIrect as to each 
Issue, and may be stated m questIon form Broad general statements may be 
dIsregarded by the appellate court OrdmarIly, no pomt WIll be conSIdered 
whIch IS not set forth m the statement of the Issues on appeal 

Rule 208(B)(1)(B), SCACR, reqUIres an appellant to state m concIse terms the preCIse 

Issue that the appellant WIshes for the appellate court to reVIew The appellate court WIll not 

conSIder any pomt not set forth m the Statement of Issues on Appeal 12 

Rule 208(B)(1)(B), SCACR, has been mterpreted to reqUIre that each ground be " 

so dIstmctly stated that the reVIeWIng court may at once see the pomt at whIch It IS called 

on to decIde WIthout haVIng to "grope m the dark" to ascertam the preCIse pomt at Issue" 13 

Stalhard has faIled to state any legal or factual pomt m the "Statement of Issues on 

Appeal" Under the express language of Rule 208(B)(1)(B), SCACR, "OrdmarIly, no pomt 

11 See Imtlal Bnef of Appellant, p 3 

12 Rule 208(b)(1)(B), SCACR, Bean v Carolzna Cent Razlroad Company, Inc, 392 S C 532, 
709 S E 2d 99 (SCApp 2011), Normandy Corp v South Carolzna Department o/TransportatIOn, 386 S C 
393, 688 S E 2d 136 (SCApp 2009) 

13 Jones v Lott, 387 S C 339,692 S E 2d 900 (S C 2010) 
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wIll be consIdered whIch IS not set forth m the statement of the Issues on appeal " 

Because Stalhard has faIled to state any legal or factual Issue WIth any degree of 

partIcularIty, hIS appeal should be dIsmIssed under the authorIty of Rule 208(b)(1)(B), 

SCACR 
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ARGUMENT NUMBER 2 

BECAUSE STALLIARD FAILED TO APPEAL FROM FINDINGS IN THE TRIAL JUDG E'S 
ORDER THAT INDEPENDENTLY SUPPORT THE JUDGMENT, THE OTHER FINDINGS 
ARE NOW THE LAW OF THE CASE, AND STALLIARD'S APPEAL SHOULD BE 
DISMISSED UNDER THE "TWO ISSUE RULE" 

In hIS June 2, 2011, Order, the TrIal Judge found that StallIard's loan WIth the 

Savannah Bank, and the constructIOn of the house that was accomplIshed WIth the proceeds 

from the loan, were handled on StallIard's behalf by mdIVIduals StallIard authorIzed to act 

on hIS behalf 14 The TrIal Judge found, based on Stalhard's own testImony, that mdIVIduals 

named Steve Corba and BlaIr WItkowskI were actmg WIth hIS authOrIZatIOn and on hIS 

behalf In theIr dealIngs WIth the Savannah Bank m connectIOn WIth thIS loan The essence 

of Stalhard's argument IS that the Savannah Bank relIed on bad InfOrmatIOn when It made 

the loan to Stalhard That IS of no aVaIl to Stalhard, though, because the only eVIdence In 

the record IS that the InfOrmatIOn, bad or not, was supplIed by those StallIard put m 

pOSItIOn to prOVIde the mformatIOn, and who were actIng on StallIard's behalf 15 The TrIal 

Judge so found and StallIard has not appealed from thIS findIng Further, there IS no 

14 See June 2, 2011, Order of Hon MarvIn H Dukes, III, Paragraphs 3, 5, 18, 19, 21, 22, 23, 24 
and25 (R_) 

15 Indeed, Stalhard admIts as much In hIS Statement of Facts m the Imhal BrIef of the 
Appellant, the followmg statement appears 

Mr Stalhard dId not deny that he was aware that S C And B W were securmg a loan to 
purchase property m hIS name and construct a reSIdence, and he dId not deny that he 
executed a power of attorney glVlng hIS settlement agent the authOrIty to close the 
transactIOn 

Under Rule 208(b)(1)(C), SCRCP, the followmg appears 

any matters stated or alleged m appellant s statement shall be bmdmg on appellant 
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eVIdence m the record to contradIct the TrIal Judge's findmg 16 

The TrIal Judge also credIted the testlmony of Sally A GardockI, who closed the loan 

for Stalhard under the authorIty of a Power of Attorney gIVen by Stalhard Ms GardockI 

testIfied that Stalhard was made aware of the form and content of the closmg documents, 

and that he approved the same Ms GardockI'S testlmony was 

Mr Stalhard was made aware of the form and content of the closmg 
documents, mcludmg but not hmlted to the Note, Mortgage and HUD-l 
Closmg Statement, and Alphonse Stalhard approved the same and authOrIzed 
the closmg 17 

Stalhard dId not raIse any Issue related to thIS findmg m hIS "Statement of Issues on Appeal, 

and dId not appeal thIS findmg 

rhe TrIal Judge found that Stalhard sIgned a loan modIficatIOn document eIght (8) 

months after the closmg of the loan m whICh he expressly affirmed the vahdlty of the loan 

made to hIm by the Savannah Bank 18 Among other thmgs, the TrIal Judge based hIS 

findmg that Stalhard's defenses faIled based on the findmg related to the loan 

modIficatIOn 19 Although Stalhard mentIOns thIS findmg m hIS Imtlal BrIef, he raIsed no 

16 Stalhard went so far as to testIfy that Steve Corba was actmg pursuant to a power of attorney 
gIVen to hIm by Stalhard m connectIOn With thIS matter (See DeposItIon of Alphonse Stalhard, p 29, I 24 
to P 30, I 25, R _) In an AffidaVit that was not served untIl the day of the Summary Judgment heanng, 
Stalhard attempted to repudiate hIS own testImony on thIS pomt WhIle the Tnal Judge accepted the late-filed 
affidaVIt, he dId so statmg that the proffered teStImony relatmg to Mr Corba and the power of attorney would 
not be excepted or consIdered by hIm Stalhard has not appealed from that ruhng of the Tnal Judge See 
June 2, 2011, Order of Hon MarvIn H Dukes, III, pp 5-6, Note 10, Paragraph 3 (R __ ), DeposItIon of 
Alphonse Stalhard, p 3D, I 21-25 R (_) 

17 AffidaVit of Sally A GardockI, Paragraph 5 (R _) Stalhard admIts that the sIgned the Power 
of Attorney, and that he knew Ms GardockI would use to to close the loan See DepOSItIon of Alphonse 
Stalhard, p 11,1 24, to p 12,1 25, P 17,1 17 to p 18,1 14, AffidaVit of Sally A GardockI, Paragraphs 4 and 5 
(R _) Stalhard dId not dIspute Ms GardockI s affidaVit testImony quoted above He testIfied that he dId 
not recall See May 13, 2011, AffidaVit of Alphonse Stalhard, paragraph 4 (R __ ) 

18 See AffidaVit of DIane Sala, Paragraphs 3, 5 and ExhIbIt B 

19 See June 2, 2011, Order of Hon MarvIn H Dukes, III, Para 6, 7, 26 and 27 (R _) 
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Issue concernmg It m hIS" Statement of Issues on Appeal" Further, he does not challenge 

the findmg, and does not challenge the findmg that he executed the Loan ModIficatIOn so 

that he could contmue to receIve the benefits of the loan 20 Indeed, m Stalhard's own 

argument, he asserts that he sIgned the Loan ModIficatIOn to ensure that the constructIon 

of the house would be completed 21 

StallIard dId not appeal from thIS findmg of the TrIal Judge 22 The only mentIOn that 

Stalhard makes of thIS findmg IS as follows 

HarboursIde argued at hearmg that mdependent of whether It had any duty 
to venfy the mcome and loan applIcatIOn data, StallIard are expressly ratIfied 
the loan by executmg a loan modIficatIOn tendered to hIm m 2008 toward the 
end of the constructIOn In fact StallIard testIfied that the loan modIficatIOn 
document was tendered to hIm not by the bank, but through B W, WIth 
whom the bank was correspondmg, and that he was led by B W to belIeve 
that he had to sIgn the modIficatIOn document to ensure that the constructIOn 
would be fimshed 23 

Each of these unchallenged findmgs forms a separate and mdependent baSIS for the 

grantmg of the MotIOn for Summary Judgment filed by the Savannah Bank Stalhard dId 

not file an appeal from these findmgs, and these findmgs are now the law of the case 

Under the two Issue rule, where a deCISIOn IS based on more than one ground, the 

20 See June 2,2011, Order ofHon Marvm H Dukes, III, paragraphs 6, 7 and Note 18 (R_) 

21 See ImtIal BrIef of Appellant, pp 8 and 9 ThIS IS consIstent WIth Stalhard S teStImony m hIS 
affidaVIt, as follows 

I executed a loan modIficatIOn documented m thIS matter m May, 2008 because I was 
mformed bye-mall from BlaIr WItkowskI that HarboursIde S personnel had contacted hIm 
and that the executIOn of the document was necessary to ensure fundmg and completIOn of 
the constructIon of the home on the property 

See May 13 2011, AffidaVIt of Alphonse Stalhard, paragraph 10 (R_) 

22 No Issue related thIS fmdmg of the TrIal Judge IS by Stalhard m hIS Statement of Issues on 
Appeal See Argument Number 1 above 

23 See ImtIal BrIef of Appellant, pp 8-9 
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appellate court Will affirm unless the appellant appeals all grounds because the unappealed 

ground Will become the law of the case 24 Further, when plam, palpable, and mdIsputable 

facts eXIst on whIch reasonable mmds cannot dIffer, summary Judgment should be 

granted 25 

24 Graves v Horry-Georgetown Techmcal College, 391 SCI, 704 S E 2d 350 (SCApp 2010) 

Rule 56, SCRCP, Ellzs v Davzdson, 358 S C 509,518,595 S E 2d 817, 822 (SCApp 2004) 
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ARGUMENT NUMBER 3 

THERE IS NO EVIDENCE IN THE RECORD TO SUPPORT STALLIARD'S ARGUMENT 
THAT ANY ACT OFTHE SAVANNAH BANK CONSTITUTED LENDER NEGLIGENCE, OR 
THAT SUCH IS RECOGNIZED AS A DEFENSE TO A SUIT TO ENFORCE A NOTE AND 
MORTGAGE 

Under Rule 56, SCRCP, Summary Judgment IS appropflate when there IS no genume 

Issue of mateflal fact and the movmg party IS entItled to Judgment as a matter oflaw 26 In 

determmmg whether any mateflalIssues of fact eXIst, the eVIdence and all mferences that 

can be drawn from the eVIdence must be VIewed m the hght most favorable to the party 

resIstmg the motIOn 27 The purpose of Summary Judgment IS to expedIte the dISposItIOn 

of cases that do not reqUIre the serVIces of a fact finder 28 Summary Judgment IS 

appropflate m those cases m whIch plam, palpable and undIsputable facts eXIst on whIch 

reasonable mmds cannot dIffer It IS not sufficIent that one create an mference that IS not 

reasonable, or an Issue of fact that IS not genume 29 For purposes of summary Judgment, 

an Issue IS 'mateflal' If the facts alleged are such as to constItute a legal defense or are of 

such a nature as to affect the result of the actIOn 30 

In hIS second argument, Stalhard argues that there IS eVIdence m the record of 

"lender neghgence", "unconscIOnable conduct", and "unclean hands" on the part of the 

26 Cafe Assoczates LImIted v Gengross, 305 S C 6, 406 S E 2d 162 (1991) 

27 Redwend LImIted Partnershzp v Edwards, 354 S C 58, 581 S E 2d 496 (SCApp 2003) 

28 Dawlans v FIelds, 354 S C 58, 580 S E 2d 433 (2003) 

29 Przest v Brown, 302 S C 405,396 S E 2d 638 (SCApp 1990) 

3
0 P P G Industrzes, Inc v Orangeburg Pamt & Decoratlng Center, Inc, 297 S C 176, 375 

S E 2d 331 (SCApp 1988) 
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Savannah Bank suffiCIent to defeat the MotIon for Summary Judgment 31 Stalhard's 

argument faIls for the followmg reasons 

1 Parts of Stalhard's argument are based on materIal that IS not m the Record for thIS 

case The entIre first paragraph appearmg under Stalhard's "Argument II" consIsts of 

matter') that were not argued to the TrIal Judge, and whIch do not appear m the record for 

thIS case The Court of Appeals should dIsregard thIS text, under the authOrIty of Rule 

210(h), SCACR, whIch reads 

Except as proVIded by Rule 212 and Rule 208 (B)(l)(C) and (2), the appellate 
court WIll not consIder any fact whIch does not appear m the record on 
appeal 

AI')o, an Issue cannot be raIsed for the first tIme on appeal, but must have been raIsed 

to and I uled upon by the trIal Judge to be preserved for appellate reVIew 3
2 

2 Stalhard's argument that an Issue of fact eXIsts IS based on the depOSItIOn testImony 

of Susan Kieffer, a former employee of the Savannah Bank Ms KeIffer's testImony does 

not reveal any eVIdence to support Stalhard's claIms WIth respect to Ms KeIffer's 

testImony, Stalhard raIses 3 pomts, as follows 

(a) Stalhard's first pomt IS that Ms Kieffer dId not have a strong recollectIOn of the 

detaIl of what she or her superIors dId to verIfy the mformatIOn contamed on Stalhard's 

11 The Savannah Bank responds to Stalhard s second argument reservmg Its rIghts under the 
argumen ts presented under Argument Number 1 above The Savannah Bank reIterates that Stalhard raised 
no Issue concermng lender neghgence , unconscIOnable conduct ,and 'unclean hands m hIS Statement 
ofIssues on Appeal, and these arguments should be dIsregarded by thIS Court Rule 208(b)(1)(B), SCACR, 
Bean v Carolzna Cent Razlroad Company, Inc, supra, Normandy Corp v South Carolzna Department 
o!Transportatzon, supra, Jones v Lott, supra 

3.2 Wzlder Corp v Wzlke, 330 S C 71, 497 S E 2d 731 (S C 1998) We pomt out agam that no 
Issue concernmg thIS text was raised m Stalhard s Statement of Issues on Appeal OrdmarIly, no pomt wIll 
be conSIdered whIch IS not set forth m the statement of the Issues on appeal Rule 208(b)(1)(B), SCACR 
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loan applIcatIOn 33 Stalhard does not pomt to any authorIty for the proposItIOn that the 

mere fact that a partIcular WItness may not have a strong recollectIOn on a gIVen pomt IS 

suffiCIent to create a genume Issue of materIal fact That IS espeCIally so m thIS case, smce 

Stalhard has faIled to pomt to any authorIty for the proposItIOn that the matters and thmgs 

testIfied to by Ms KIeffer are eVIdence of the eXIstence of any of the elements of the 

defenses asserted by StallIard 34 

(b) StallIard's second pomt relates to a notatIOn on an "UnderwrItmg Approval Sheet" 

that was made by a person other than Ms KIeffer 35 Ms KeIffer's testImony was 

Q Okay On number 8 there's somethmg on the next page It says 
handwrItten stated mcome next to the typewrItten verbal VOE, whIch 
I assume IS verIficatIOn of mcome, WIthm 14 days of closmg Who 
would have WrItten stated mcome? 

A I'm not sure on that one 
Q And what does stated mcome meetmg m your bankmg parlance? 
A Stated mcome, he stated hIS mcome 
Q What does that mean? Why would somebody wrIte that next to verbal 

verIficatIOn of mcome WIthm 14 days? 
Mr Coltrane object to the form of the questIOn You're askmg the WItness to 
speculate about somethmg somebody else dId You can answer It If you can 
By Mr MOgIl 
Q And I'll restate It to say It says on here stated mcome Do you know 

why It says stated mcome next to verbal VOE? 
A No 36 

In the absence of some eVIdence as to who made the notatIOn that Ms KIeffer was 

3~ See ImtIal BrIef of Appellant, p 8 

34 Stalhard offered no expert testImony, by way of affidaVIt or otheIWlse, that any act of the 
Savannah Bank was eVIdence of any mIsfeasance or malfeasance on the part of the Savannah Bank, and 
offered no testImony from any Witness that any of the thmgs testIfied to by Ms KeIffer are eVIdence of any 
mIsfeasance or malfeasance on the part of the Savannah Bank As was stated above, an Issue IS materIal only 
If the facts alleged are such as to constItute a legal defense or are of such a nature as to affect the result of the 
actIOn P P G IndustrIes, Inc v Orangeburg Pamt & Decoratzng Center, Inc, supra 

35 See ImtIal BrIef of Appellant, p 8 

See DeposItIOn of Susan KeIffer, p 40, 1 4 to P 41, 1 2, ExhIbIt (R __ ) 
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questIOned about, for what reason the notatIOn was made, and some testImony that the 

mdIcatIOn of "stated mcome" on the "UnderwrItmgApproval Sheet" IS eVIdence of "lender 

neglIgence", "unconscIOnable conduct", or "unclean hands" on the part of the Savannah 

Bank, Ms KeIffer's testImony IS msufficlent to create any genume Issue of materIal fact 37 

(c) StallIard's thIrd pomt also relates to the "UnderwrItmg Approval Sheet" that IS 

ExhIbIt 1 to Susan KeIffer's depOSItIOn 38 StallIard argues that Ms KeIffer's mabIlIty to 

explam why one Item was not InItIaled by Ms KeIffer creates an Issue of fact suffiCIent to 

preclude summary Judgment 39 Ms KeIffer's testImony on thIS pomt was 

Q The last Item says number 30, complIance to be reVIewed and 
confirmed accurate to the processor for P but no InItIals next to that 

A AlrIght ComplIance to be reVIewed and confirmed accurate Well-
Q And that's the only Item on thIS sheet that has the P m It that's not 

mItIaled Do you remember why that was mItIaled on thIS one? 
A No ComplIance to be reVIewed would be a processors-It would be 

underwrItmg-I mean complIance 
Q It says P there next to 30, rIght? 
A I know 
Q Are you saYIng that's abnormal, It shouldn't say P? 
A Yes 
Q Who would have created thIS form? 
A I'm not sure who created It 
Q Who normally created when you were workmg there? 
A I guess the complIance officer, I'm not sure 
Q EarlIer you testIfied that the underwrIter would have typed m these 

condItIOns? 
A Yes 
Q But the form Itself m terms of whose Job It was you don't know who 

created that? 
A The underwrIter would have done thIS 

37 An Issue IS matenal only If the facts alleged are such as to constItute a legal defense or are 
of such a natm e as to affect the result of the actIOn P P G Industrzes, Inc v Orangeburg Paznt & Decoratzng 
Center, Inc supra 

See DepOSItIOn of Susan KeIffer, ExhIbIt 1 (R _) 

39 See ImtIaI Bnef of Appellant, p 8 
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Q So on thIS one you belIeve the underwrIter put P when It normally 
would be somethmg else? 

A Yeah 
Q And who was the underwrIter on thIS file? 
A Kns Parker 
Q Do you recall any other loans, Just out of your recollectIOn where you 

worked on, where It would have saId P there? 
A No, I can't remember 40 

As With the prevIOUS testImony of Ms KeIffer, the absence of some eVIdence as to 

who made the notatIOn that Ms KIeffer was questIOned about, for what reason the notation 

was made, and some testImony, expert or otherWIse, that the notatIOn IS eVIdence of a 

"lender neghgence", "unconscIOnable conduct", or "unclean hands" on the part of the 

Savannah Bank, there IS SImply no eVIdence that creates any genume Issue of matenal fact 41 

Stalhard concludes hIS argument With the folloWing assertIOn " In sum, 

[Appellant] argues that Harbourside owed hIm a duty of care to properly underwrIte hIS 

loan, venfy the mformatIOn on hIS loan apphcatIOn mcludmg hIS mcome, and make the loan 

accordmg to the conventIOnal loan underwrItmg gmdelmes m force at the time "42 Stalhard 

falls to proVIde any eVIdence from any expert or any other person that any of the acts 

complamed of by Stalhard are eVIdence that the Savannah Bank faIled to do these thmgs 

Because Stalhard has faIled to offer eVIdence m support of these arguments, there IS no 

genume Issue of materIal fact present With respect to them 43 

40 See DepOSItIOn of Susan KeIffer, p 43, I 19 to P 45, I 11 (R_) 

41 Agam, an Issue IS materIal only If the facts alleged are such as to constItute a legal defense 
or are of such a nature as to affect the result of the actIOn P P G Industrzes, Inc v Orangeburg Pamt & 
Decorahng Center, Inc, supra 

See ImtIaI BrIef of Appellant, p 9-10 

4, Rule 56, SCRCP, P P G Industrzes, Inc v Orangeburg Pamt & Decorahng Center, Inc, 
supra 
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Because there IS no eVIdence m the record that any of the thmgs complamed of by 

Stalhard are eVIdence of some mIsfeasance or malfeasance on the part of the Savannah 

Bank, Stalhard's argument IS sImply conjecture and speculatIOn that the a JUry could find 

Ms KeIffer's testImony to be eVIdence of somethmg Arguments that are based on 

conjecture and speculatIOn are msufficIent to create a genume Issue of materIal fact 44 

44 McKmght v South Carolma Dept ojCorrectzons, 385 S C 380,684 S E 2d 566 (SCApp 
2009), P P G Industrzes, Inc v Orangeburg Pamt & Decoratzng Center, Inc, supra, Przest v Brown, 
supra 
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ARGUMENT NUMBER 4 

STALLIARD MOVED FORA CONTINUANCE OFTHE SCHEDULED HEARING ON 
THE SAVANNAH BANK'S MOTION FOR SUMMARY JUDGMENT BUT DID NOT 
SUBMIl ANY AFFIDAVIT EXPLAINING WHY DISCOVERY WAS NOT COMPLETED 
WITHIN THE TIME LIMITS OF THE SCHEDULING ORDER, WHY THE MOTION WAS 
FILED MORE THAN TWO MONTHS AFTER THE DISCOVERY DEADLINE PASSED AND 
MORE THAN ONE MONTH AFTER THE SAVANNAH BANK FILED ITS MOTION FOR 
SUMMARY JUDGMENT, OR WHAT RELEVANT EVIDENCE STALLIARD BELIEVED 
THE DELAY WOULD HAVE ENABLED HIM TO UNCOVER UNDER RULE 56(F), 
SCRCP, fHE fRIAL JUDGE PROPERLY DENIED THE MOTION 

1 he Record for thIS case reveals the followmg tIme hne of the varIOUS actIOns 

undertaken by the partIes to thIS case IS relevant to Stalhard's MotIon to Enlarge and for 

Contmuance 45 The tIme bne IS as follows 

1 ThIS case was commenced by the fibng of a Summons and Complamt 
on August 24, 2009 

2 Stalhard filed hIS Answer and asserted AffirmatIve Defenses on 
January 5,2010 

3 Stalhard filed InterrogatorIes and a NotIce to Produce on January 7, 
2010 

4 The Savannah Bank responded to the InterrogatorIes and NotIce to 
Produce on February 16, 2010, and supplemented the mterrogatory 
answers on March 9, 2010 

5 The Savannah Bank and Stalhard entered m to a Consent Order to 
BIfurcate Stalbard's defenses/counterclaIms from the Foreclosure 
actIOn on May 13, 2010 

6 The foreclosure actIOn was heard on Jun 25, 2010, and the subject 
property was sold on August 2, 2010 

7 On November 10, 2010, the Savannah Bank and Stalhard entered mto 
a Consent Schedulmg Order whIch set the followmg deadhnes 

(a) Stalbard was reqUIred to file an answer to the Amended 

45 The Savannah Bank makes thIS argument reservmg ItS arguments presented under Argument 
Number 1 above 
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Complamt of the Savannah Bank, on or before November 15, 

2010 

(b) Stalhard was reqUIred to Identify hIS experts by December 1, 

2010 

(c) The Savannah Bank was reqUIred to Identify ItS experts by 
January 1,2011 

(d) The Parties were reqUIred to complete dIscovery by February 
15, 2011 The time to respond to dIscovery was shortened to 
twenty (20) days 

(e) The PartIes were reqUIred to file all pretnal motIOns by March 
15,2011 

9 1 he Savannah Bank served ItS mterrogatones and notIce to produce 
on Stalhard on November 16,2010 

11 Stalhard dId not respond to the dIscovery requests m 20 days, and on 
January 3,2010, the Savannah Bank filed ItS MotIOn to Compel 

12 Pnor to the February 15, 2011, deadlme for completIOn of dIscovery, 
Stalhard noticed the depOSItions of Judd Tracy and Susan KeIffer 
Although the depOSItions were noticed pnor to the deadlme, the 
depOSItions were taken subsequent to the dIscovery deadlme m order 
to accommodate the WItnesses No party objected to takmg the 
depOSItIons subsequent to the dIscovery deadlme 

14 On March 15, 2011, the Savannah Bank filed and served ItS Motion for 
Summary Judgment on Stalhard 

15 On May 2, 2011, more than two months after the dIscovery deadhne 
passed, and more than one and one half months after the Savannah 
Bank served ItS MotIOn for Summary Judgment, Stalhard moved to 
extend the tIme for dIscovery and to contmue the hearmg on the 
Savannah Bank's summary Judgment motIon 46 

In the MotIOn to Enlarge TIme for DIscovery and to Contmue Hearmg on the 

Savannah Bank's MotIOn for Summary Judgment, Stalhard made the follOWIng claIms, 

See May 11,2011, Return to Stalhard s MotIon (R_) 

19 



none of whIch were supported by an affidaVit 

1 Stalhard had recently contacted an umdentIfied "materIal" Witness, said to be 

preViously "beheved to be unavailable" No facts were proVided by affidaVit as to what 

efforts to contact thIS Witness had been made m the 16 months that had elapsed smce 

Stalhard first appeared m thIS case, and no facts were proVided by affidaVit as to what 

relevant mformatIOn was learned from the umdentIfied Witness, or what relevant 

mformdtIOn he beheved would be uncovered through further dIscovery 47 

2 1 hat he tendered supplemental dIscovery requests to the Savannah Bank These 

requests were served Apnl 25, 2011, m ViolatIOn of the Schedulmg Order, Without leave of 

Court 48 

3 Stalhard made reference to matenal he contended should have been produced by the 

Savannah Bank m response to hIS dIscovery requests No explanatIOn was gIVen as to why 

a motIon to compel was never filed, or why Stalhard dId not raIse thIS Issue for more than 

a year after the Savannah Bank responded to Stalhard's dIscovery requests 49 

4 ~talhard stated he Wished to depose an addItIonal umdentIfied officer of the 

Savannah Bank, Without a supportmg affidaVit IdentIfyIng the officer, statmg why the 

.. 7 The bare assertIOns of Stalhard s MotIOn were not a suffiCIent basIs for the Court to grant It 
Under Rule s6(f), SCRCP, a party must fIle affIdaVIts settmg forth the reasons he has been unable to secure 
eVIdenct' Rule S6(f), SCRCP, reads / 

Should It appear from the affIdaVIts of a party opposmg the motion that he cannot for reasons 
stated present by affidaVIt facts essentIal to JUStIfy hIS oppOSItion, the court may refuse the 
apphcatIOn for Judgment or may order a contmuance to permIt affidaVIts to be obtamed or 
depOSItIOns to be taken or dIscovery to be had or may make such order as IS Just 

Agam, Stalhard faIled to submIt an affIdaVIt mdicatmg what eVIdence he beheved would be 
revealed though the late fIled dIscovery requests 

49 No facts are prOVIded by affidaVIt as to why the mformatIon Stalhard sought would have been 
relevant 
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depositlon was not taken between January 5, 2010, when he appeared m the case, and 

February 15, 2011, when the deadhne for dIscovery passed, or what eVIdence he beheved 

would be revealed through the deposItIOn 

5 Item number 6 m Alphonse Stalhard's motIOn revealed hIS mtent HaVIng seen the 

Savannah Bank's summary Judgment motIon, he WIshed to engage m a fishmg expedItIon 

m effort to find some way to controvert the motIon Stalhard WIshed to engage m dIscovery 

to" fully determme zfthere are materIal/act Issues "(emphasIs supphed) 50 Under 

Rule 56(f), SCRCP, Stalhard was reqUIred to show by affidaVIt what relevant eVIdence he 

belIeved to eXIst, and he dId not do so 51 

Stalhard faIled to proVIde any baSIS for the TrIal Judge to grant hIS MotIOn, and he 

faIled to comply WIth the reqUIrements of Rule 56(f), SCRCP In order to have made the 

shOWIng necessary to extend the dIscovery perIod and contmue the hearmg on the Savannah 

Bank's MotIOn for Summary Judgment, StallIard was reqUIred to file an affidaVIt or 

affidaVIts shOWIng facts that were suffiCIent to JUStIfy the same 52 

Because Stalhard faIled to show any facts by affidaVIt as to why dIscovery was not 

completed WIthm the tIme hmits of the Schedulmg Order, why hIS MotIon was filed more 

than two months after the dIscovery deadhne passed and more than one month after the 

Savannah Bank filed ItS MotIOn for Summary Judgment, or what relevant eVIdence the 

50 See Stalhard s MotIon to Enlarge TIme for DIscovery and to Contmue Hearmg on PlamtIffs 
MotIon fO! ~ummary Judgment, page 2, paragraph 6 

S 1 StallIard has not fIled any affidaVIt demonstratmg any hkellhood that further dIscovery WIll 
uncover my relevant eVIdence, whIch was necessary m order for the TrIal Court to have granted hIS motIon 
See DawkinS v Fzelds, 354 S C 58, 580 S E 2d 433 (S C 2003) 

Doe ex rei Doe v Batson, 435 S C 316, 548 S E 2d 854 (S C 2001) 
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delays would have enabled hIm to uncover, the TrIal Judge properly demed the MotIon 53 

5l See June 2, 2011, Order of Hon MarvIn H Dukes, III, P 5, n 9 CR_) 

22 



CONCLUSION 

Stalhard has faIled to demonstrate the eXIstence of any genume Issue of materIal fact 

upon whIch thIS Court could reverse the TrIal Judge's Order grantmg Summary Judgment 

In addItIOn, Stalhard has faIled to appeal alternate findmgs of the TrIal Judge that support 

the TrIal Judge's Order For these reasons, the Savannah Bank urges thIS Court to dIsmIss 

thIS appeal and affirm June 2, 2011, Order of the Hon Marvm H Dukes, III 

HIlton Head Island, South Carolma 

ThIs~ Day of October, 2011 

Respectfully SubmItted 

By 0. 
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CurtIS L Coltrane 
Post Office Drawer 8008 
HIlton Head Island, SC 29938 
(843) 842-5500 
Attorneys for the Respondent 



mbe $>outb QCaroltna QCourt of ~ppeaIs 

Harbourside Commumty Bank, As 
ServIcmg Agent for The Savannah 
Bank, N A, 

v 

Alphonse Stalhard, Oldfield Club, and 
Oldfield Commumty ASSOCiatIOn, Inc, 

Of Whom Alphonse Stalhard IS the, 

Respondent, 

Defendants, 

Appellant 

The Honorable Marvm H Dukes, III 
Beaufort County 

Tnal Court Case No 2009-CP-07-03945 

ORDER 

For good cause havmg been shown, the tIme for the Respondent's ImtIal Bnef and 

DesIgnatIOn of Matter to be served and filed m the above entItled matter IS hereby extended untIl 

October 6,2011 

IT IS SO ORDERED 

Columbia, South Carolma 
cc MIchael W MogIl, EsqUIre 

CurtIS Lee Coltrane, EsqUIre 

JOHN CANNON FEW, CHIEF JUDGB 
For the Court 

BY ~euu-au- ~.~ 
CLERK'! 

FILED 
.ifJmiA. ql-1 d. 



ALFORD, WILKINS & COLTRANE, L L C 

CurtiS L Coltrane 

ATTORNEYS AT LAW 

Post Office Drawer 8008 
Hilton Head Island SC 29938-8008 

Telephone (843) 842-5500 
Facsimile (843) 842-8400 

www awc-Iawflrm com 

Email curtls@awc-Iawflrm com 

September 2, 2011 

Ms LorI FIelds 
SOUTH CAROLINA COURT OF APPEALS 
Post Office Box 11629 

ColumbIa, SC 29211 

Re HarboursIde Commumty Bank v Stalhard 
Trackmg Number 2011195508 

Dear Ms FIelds 

Gregory M Alford* 
John W Wilkins 
CurtiS L Coltrane+ 
Scott M Wild 
Mitchell J Thoreson 
*Also Member Georgia Bar 
+Also Member Virginia Bar 

I am counsel for HarboursIde Commumty Bank m the above captIOned appeal My 
mItIal brIef and desIgnatIon of matter IS you next Wednesday, September 7, 2011 I am 
wrItmg to \request a 30 day extensIOn of tIme to file the mItIal brIef and desIgnatIOn of 
matter on behalf of the respondent HarboursIde Commumty Bank I have dIscussed thIs 
request WIth the Appellant's attorney, MIchael W MogIl, and he has authorIzed me to 
adVIse you that he does not object to my request I have also enclosed a fIlmg fee m the 
amount of $25 to cover thIs request I thank you for your help WIth thIS matter, and look 
forward to hearmg from you soon I am, 

CLC/bms 
enc As Stated 
cc Michael W Mogil Esq 

Smcerely, 

~RD' WIll NS & COLTRANE, L L C 

CurtIS L Coltrane 



LAW OFFICE OF MICHAEL W MOGIL, P A 
2 Corpus Chnstle Place, Ste 303 

August 11,2011 

V Claire Allen 
Deputy Clerk of Court 
South Carolma Court of Appeals 
POBox 11629 
Columbia, SC 29211 

HIlton Head Island, SC 29928 
Telephone (843) 785-8110 

Fax (843) 785-9676 
Email mmogIl@mogIllaw corn 

Vza Fax 803-734-1839 and US Mall 

Re Harbourslde v Stalhard, Alphonse 
Court of Appeals Docket No 2011195508 

Dear Ms Allen, 

RECEIVED 
AUG 2 2 2011 

SC Court at Appeals 

In response to your letter of August 10,2011 regardmg ordenng the transcnpt for the 
above-referenced appeal, no record was taken durmg the summary Judgment heanng m the case 
of Harbours Ide CommunIty Bank v Stalhard, 2009-CP-07-0394S, m Beaufort County 
Therefore, no transcnpt IS aVailable 

CC CurtIS Coltrane, Esq 



( 

Z!rbe ~outb QCaroltna QCourt of ~ppeaI£; 
TANYA A GEE 

CLERK 

Y CLAIRE ALLEN 
DepUTY CLERk 

MIchael W MogIl, Esqulle 
Law Ofc of MIchael W MOgIl, P A 
2 Corpus Chnstie Place, Ste 303 
HIlton Head Island, SC 29928 

August 10,2011 

Re Hal bourside v Stalhard, Alphonse 
2011195508 

Dear Mr MogIl 

POST OFFICE BOX 116"9 
COLUMBIA SOUTH CAROLINA ?9?11 

101 5 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 9"01 

TELEPHONE (803) 7 4 1890 
rAX (80) 71418 9 

\\ \\ \\ SCCOlirtS org 

We have receIved your Appellant's ImtIal Bnefm the above case However, we have not 
receIved notificatIOn of the transcnpt bemg ordered or receIved Please notIfy thIS office of the 
date the transcnpt was ordered and receIved withm ten (10) days of the date OfthlS letter 

Very truly yours, 

TAG/laf 
cc Curtis Lee Coltrane, Esqmre 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

Honorable Marvm H Dukes, III, Master In EqUIty for Beaufort County, South Carolma 

Case No 2009-CP-07-3945 

HARBOURS IDE COMMUNITY BANK 
Respondent, 

v 
ALPHONSE STALLIARD, et al Defendants, 

Of Whom Alphonse Stalhard IS the, Appellant 

DESIGNATION OF MATTER TO BE INCLUDED ON THE RECORD ON APPEAL 

Appellant proposes the followmg be mcluded m the Record on Appeal 

1 DeposItIOn transcnpt of Alphonse Stalhard 
2 DeposItIOn transcnpt of Susan KeIffer 
3 Susan KeIffer DeposItIOn ExhIbIts 1, 2 and 3 
4 Memorandum m OpposItIOn to Summary Judgment 
5 Stalhard AffidavIt of May 13,2011 wIth email from B W attached thereto 
6 MotIon to Enlarge filed by Appellant and dated May 2, 2011 

I certIfy that thIS desIgnatIOn contams no matter whIch IS Irrelevant to thIS appeal 

August 5 ,2011 

MIchael W Mogd, SC Bar 11933 
Law Office of MIchael W MOgIl, P A 
2 Corpus ChrIStIe Place, Ste 303 
(843) 785-8110 
HIlton Head Island, SC 29928 
Attorney for Appellant 



THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

APPEAL FROM BEAUFORT COUNTY 

Honorable Marvm H Dukes, III, Master-In-EqUIty for Beaufort County, South Carolma 

Case No 2009-CP-07-03945 

Harbourslde Commumty Bank, 
As Servlcmg Agent for 
The Savannah Bank, N A , 

Alphonse Stalhard, Oldfield Club, and 
Oldfield Commumty AssocIatlOn, Inc, 

Of Whom Alphonse Stalhard IS the, 

Respondent, 
v 

Defendants, 

Appellant 

PROOF OF SERVICE 

I, MIchael W MogIl, attorney for the Appellant, hereby certIfy that, on thIS 5th day of August, 

2011, I served a copy of the InItIal Bnef of Appellant and Designation of Record on Appeal upon the 

Respondent, via US Mail, first class, postage pre-paid to the followmg 

CurtiS L Coltrane 
Alford WIlkms and Coltrane LLC 
PO Drawer 8008 
Hilton Head Island, SC 29938-8008 

August 5 ,2011 
~ 

Michael W Mogil 

RJj1r~J4G~ChnStle Place, Ste 303 
" I Hiho ad Island, SC 29928 

AUG 0 8 1~11(84 785-811 0 

SG GUUf l O. liJ)peals 



LAW OFFICE OF MICHAEL W MOGIL, P A 
2 Corpus Chnstie Place, Ste 303 

August 5 ,2011 

The Honorable Tanya Gee 

HIlton Head Island, SC 29928 
Telephone (843) 785-8110 

Fax (843) 785-9676 
Email mmogIl@mogIllaw com 

South Carolma Court of Appeals Clerk of Court 
PO Box 11629 
Columbia, SC 29211 

Vza US Mazl 

Re Harbourside Commumty Bank v Alphonse Stalhard, et al Appeal #2011195508 

DearMs Gee, 

Enclosed for fihng please find one copy of the Imtial Bnef and the DesIgnatIOn of Matter to Be 
Included m the Record on Appeal, along WIth Proof of SerVIce on CurtIS L Coltrane, attorney for 
the Respondent, m the above-referenced case 

);::l1!~ 
MIchael W MOgI1 



THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

Honorable Marvm H Dukes, III, Master-In-Eqmty for Beaufort County, South Carolma 

Case No 2009-CP-07-03945 

HarboursIde Commumty Bank, 
As ServIcmg Agent for 
The Savannah Bank, N A , 

Alphonse Stalhard, Oldfield Club, and 
Oldfield Commumty ASSOCIatIOn, Inc 

Of Whom Alphonse Stalhard IS the 

Respondent, 

v 

Defendants 

Appellant 

INITIAL BRIEF OF APPELLANT 

MIchael W MogIl #11933 
Law Office of MIchael W MogIl, P A 
2 Corpus Chnstie Place, Ste 303 
HIlton Head Island, SC 29928 
Tel (843) 785-8110 
Attorney for Appellant 
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STATEMENT OF ISSUES ON APPEAL 

1 DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT 

2 DID THE TRIAL COURT ERR IN DENYING APPELLANT'S MOTION FOR A 
CONTINUANCE 

STATEMENT OF THE CASE 

HarboursIde Commumty Bank, as servIcmg agent for The Savannah Bank, N A (heremafter 

"HarboursIde" or "Respondent") commenced thIS case on August 24, 2009 seekmg to foreclose ona 

mortgage secured by real property tItled m the name of the Appellant, Alphonse Stalhard, and 

seekmg a deficIency Judgment agamst Stalhard on ItS promIssory note The case was bIfurcated by 

Consent Order entered May 14,2010 wherem the partIes agreed that the mortgage foreclosure would 

be tned first and any Issues relatmg to the deficIency Judgment and related claIms or defenses would 

be tned separately The mortgage foreclosure resulted m an Order of Judgment and Foreclosure m 

favor of the PlamtIff/Respondent m amount of$ 1,834,50448 Thereafter, on August 2, 2010 the 

subject property was sold at foreclosure sale, and the Respondent was the hIgh bIdder at $ 650,000 

The partIes entered mto a Consent Order Schedulmg Order dated November 10,2010 and 

the case proceeded wIth addItIOnal dIscovery Respondent filed a motIon for summary Judgment 

whIch was argued on May 16, 2011 Pnor to the heanng, Appellant filed a MotIOn to Enlarge 

seekmg tIme for addItIOnal dIscovery and requestmg a contmuance of the heanng based on newly 

obtamed eVIdence and baSIS for conductmg addItIonal dIscovery as a result thereof SpeCIfically, 

Counsel for the appellant had located and talked to a matenal WItness, who was then a cnmmal 

defendant m a pendmg case before the Umted States DIstnct Court As a result of the mformatIOn 

obtamed from the WItness, counsel sought to conduct addItIonal dIscovery of WItnesses and 

3 



mformatIOn whIch had not been notIced by counsel before the dIscovery cut off The tnal court 

demed the Motlon to Enlarge and for a contmuance and the heanng proceeded 

After the heanng, the tnal court granted summary Judgment m favor of the Respondent bank 

The Appellant herem on appeal contends that summary Judgment was not proper because depositlon 

testlmony solICIted In the case l together wIth documents produced by the Respondent reflected that 

Respondent may not have taken proper of sufficIent steps to venfy the Income demonstrated by 

Appellant's loan applIcatIOn, or to otherwIse conduct full due dIlIgence for the loan Appellant 

argues there eXIst matenal Issues of fact WhICh If proven at tnal would support a defense of 

contnbutory neglIgence, or common law neglIgence, to the enforce abIlIty of the note and loan Thus, 

Appellant argues that summary Judgment was premature, and that the tnal court should have 

permItted additlonal dIscovery on those facts and defenses 

STATEMENT OF THE FACTS 

Alphonse StallIard was a 26 year old reSIdent of New Jersey In 2007 when hIS name, SOCial 

secunty number, and credIt profile were used by thud partIes to secure a loan to purchase a lot at 10 

IndIgo PlantatIOn Dnve In Oldfield PlantatIOn, Beaufort County for $ 215,000 WIth a construction 

loan feature whIch resulted In a total loan of$ 1,600,000 At lease one of those thud partIes, B W, 

has plead gUIlty to federal loan fraud charges In South CarolIna relatIng to charges for USIng "straw 

men"borrowers to obtaIn purchase money and constructIOn loans A second person whom Mr 

StallIard Identlfied In hIS depOSItIOn as S C IS belIeved to be the additlonal defendant named m a 

recent IndIctment filed In New Jersey 

The depOSItIOn of Susan KeIffer was taken by consent Just two busmess days pnor to the 
summary Judgment heanng and the transcnpt was not yet avaIlable at the tIme ofheanng but the 
tnal court penmtted Appellant to proffer the relevant portIOns ofMs Keiffer s testImony 

4 



At the tIme ofthe loan was made m 2007, Mr StallIard had worked m the Umted States m 

New York CIty for two years and accordmg to hIS testImony, had never earned m excess of 

$ 100,000 m one year Further, untIl hIS deposItIOn m thIS case m February, 2011, Mr Stalhard had 

never been to Beaufort County, South CarolIna The subject loan was a "straw man" loan SImIlar 

to loans the media and federal mdictments have descnbed m sImIlar Beaufort County transactIOns 

mvolvmg the same person(s) mvolved m StallIard's loan To WIt, accordmg to hIS deposItIOn 

testImony and affidavIt, Mr Stalhard's loan applIcatIOn was submItted by mdividuais named S C , 

a resIdent of New Jersey, and B W , a resIdent of South Carolma 2 Further, the loan apphcatIOn was 

managed by S C and Stalhard testIfied that B W made all payments due under the loan, dIrectly to 

HarboursIde, WIth funds that were not attnbutable to Mr Stalhard 

The loan Itself was closed WIth a power of attorney granted to a HIlton Head Island attorney, 

Ms Sally Gardocki Mr StallIard dId not allege or testIfy that Ms Gardocki breached any duty of 

care or was mvolved m any way WIth the wrongdomg by S C or B W Mr StallIard dId not deny 

that he was aware that S C and B W were secunng a loan to purchase property m hIS name and 

construct a resIdence, and he dId not deny that he executed a power of attorney gIvmg hIS settlement 

agent the authonty to close the transactIOn Mr Stalhard demed that he had any knowledge that the 

loan apphcatIOn prepared by Harbourslde that S C allegedly executed for Mr Stalhard stated a 

monthly mcome of$ 35,000 per month, and Mr Stalhard further demed that he was aware that false 

tax returns, showmg 2005 and 2006 gross mcome m excess of $ 350,000 per year, were submItted 

on hIS behalf 

2 Due to the fact that S C and B Ware known to be the subject of ongOIng federal crImInal cases 
and InVestIgatIOns theIr full names are not used here and counsel wIll not use theIr full names 
pendIng further InstructIOn from thIS Court 
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UltImately constructIOn was completed on the home usmg HarboursIde's funds m the form 

of loan draws made dIrectly to the bmlder(s), and the home was lIsted for sale Mr StallIard 

defaulted on the Note, and the loan came due before the property could be sold 

Mr StallIard's asserted as a defense to the deficIency Judgmentm excess of one mIllIon two 

hundred thousand ($ 1,200,000) dollars that Harbourside Itself was neglIgent m makmg the loan 

to hIm because the bank failed to venfy the mformatIOn stated on the false loan applIcatIOn 

submItted to It by thIrd party(s) and further faIled to venfy the data stated on the false tax returns 

submItted m support of that applIcatIOn Mr StallIard also asserted at the summary Judgment hearmg 

that Harbourside should be barred from obtammg a Judgment agamst hIm because Its actIOns were 

unconscIOnable He was not qualIfied for a $ 1 6 mIllIon loan and the loan should not have been 

made based on the commUnICatIOns between the bank and thIrd partIes Mr StallIard testIfied that 

he gave S C a power of attorney, but a copy of that document IS not m the bank file or closmg file, 

and It IS bebeved the power of attorney was for another property m New Jersey 3 

ARGUMENT 

I STANDARD OF REVIEW FOR SUMMARY JUDGMENT 

When revIewmg a grant of summary Judgment, the Court of Appeals appbes the same 

standard that governs the Court of Common Pleas, namely, that summary Judgment IS proper as a 

matter oflaw only when there IS no genume Issue as to any matenal fact Flemmg v Rose, 350 S C 

488,493,567 S E 2d 857,860 (2002), see also Rule 56 ( c) S C R C P On reVIew, the appellant 

court WIll reVIew "all ambigmtIes, conclusIOns, and mferences ansmg m and from the eVIdence m 

3 Stalhard dId not produce the Power of Attorney dUrIng dIscovery but rather testIfied that he had 
gIven a power of attorney and thus the trIal record does not reflect that It actually eXIsts or for what 

purpose It was gIven 
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a hght most favorable to the appellant "WIlhs v Wu 362 S C 146, 151,607 S E 2d 63, 65 

(2004) Thus, summary Judgment IS only appropnate when "plam, palpable, and mdisputable facts 

eXIst on whIch reasonable mmds cannot dIffer" Byer v Connor, 307 S C 441,445 415 S E 2d 796, 

799 (1992) Conversely, summary Judgment IS not appropnate where further mqmry mto the facts 

of the case IS deSIrable to clanfy the apphcatIOn of the law, and summary Judgment should not be 

granted even where there IS no dIspute as to eVIdentiary facts If there IS dIsagreement as to the 

concluSIOn to be draw from those facts Mulhenn-Howell v Cobb, 362 S C 588,608 S E 2d 587 

(Ct App 2004), clflng, MedIcal Umversity of South CarolIna v Arnaud, 360 S C 615,602 S E 2d 

747 (2004) 

As set forth below, Appellant beheves that based on the fact record before the tnal court, tner 

of fact could determme that Respondent faIled to exerCIse due dIhgence when underwntmg and 

makmg the subject loan, and acted unconscIOnably Thus, Appellant requests thIS court set aSIde the 

Order of Summary Judgment herem, and remand the case for further proceedmgs 

II THE TRIAL COURT IMPROPERLY GRANTED SUMMARY JUDGMENT 
BECAUSE A TRIER OF FACT COULD DETERMINE THAT THE FACT THAT 
THE LOAN WAS APPLIED FOR BY THIRD PARTIES, TOGETHER WITH 
SUSAN KEIFFER'S TESTIMONY AND THE UNDERWRITING 
DOCUMENTS PRODUCED BY THE BANK ALL REFLECT THAT THE BANK 
DID NOT CONDUCT REASONABLE DUE DILIGENCE AND DID NOT 
VERIFY APPELLANT'S INCOME OR ABILITY TO PAY WHEN MAKING THE 
SUBJECT LOAN 

The Dodd-Frank Wall Street Reform and Consumer ProtectIOn Act sIgned mto law on July 

21,2010 (the "Dodd Frank Act") codIfied what has long been the common law duty of lenders to 

venfy the mcome data and supportmg documents gIven to them m connectIOn WIth a federally 

msured loan SImIlarly, the Federal Reserve Board's ReVIsed RegulatIOn Z, 2008, Imposes a firm 
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duty on lenders to verIfy data m FHA loans The subject loan gIven to Stalliard was, by the bank's 

documentatlOn, a "conventlOnal loan" (Umform UnderwrItmg and TransmIttal Summary Bates 

0011) Thus common law underwrItmg dutIes and mdustry standards of care apply to thIS loan 

In fact, the record at the tIme of the summary Judgment hearIng reflected that no meanmgful 

verIficatlOn of the data provIded by S C and B W to Harbourside took place Susan KeIffer, the 

former Harbourside loan processor responsIble for the Stalliard file testified at depositlOn that dId 

not have strong recollectlOn of the detatl of what she or her superIors dId to verIfy the mformatlOn 

on Stalliard's loan applicatlOn Further, It was noted on the UnderwrItmg Approval Sheet checklist 

for the loan that where verbal verIficatlOn of mcome ("VOE") was mstructed, someone at the bank 

wrote m "stated mcome" m Its place ("PrIor to Close ConditlOns, Item 9, UnderwrItmg Approval 

Sheet, Bates 0468,0469 as part of the Record on Appeal m thIS case) 

Further, where the checklist deSIgnated that the processor functlOn was "Compliance to be 

revIewed and confirm accurate", Ms KeIffer could not explam why thIS one Item on the page dId 

not bear her mitIals, as dId all of the other functlOns deSIgnated to the processor ("PrIor to Close 

CondItIons, Item 30, UnderwrItmg Approval Sheet, Bates 0468,0469 as part of the Record on Appeal 

m thIS case) A trIer of fact could reasonably conclude, for the purpose of a summary Judgment 

motion, that the lender compliance and underwrItmg was not revIewed and confirmed as accurate 

m thIS case and that no mcome or data were verIfied ThIS faIlure would be and IS lender negligence, 

whIch Stalliard argues should have defeated summary Judgment m the trIal court 

Harbourside argued at hearIng that mdependent of whether It had any duty to verIfy the 

mcome and loan applicatlOn data, Stalliard expressly ratIfied the loan by executmg a loan 

modificatlOn agreement tendered to hIm m 2008 towards the end of the constructlOn In fact, 
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Stalhard testIfied that the loan modlficatlOn document was tendered to hIm not by the bank, but 

through B W , wIth whom the bank was correspondmg, and that he was led by B W to beheve he 

had to sIgn the modlficatlOn document to ensure that the constructlOn would be fimshed 

The South Carolma Court of Appeals has found that where a lender has engaged m conduct 

wIth unclean hands, that conduct can sustam a cause of actlOn for lender habIhty even where the 

subsequent acts of the borrower are wrongful or neghgent Wachovla Bank v Coffey, 389 S C 68, 

698 S E 2d 244 (S C App 2010) Stalhard argued that Harbourside acted wIth unclean hands-to 

WIt, the loan to Stalhard was neghgently underwntten because Harbourside dId not commumcate 

dIrectly wIth hIm at any pomt pnor to the loan, because Harbourside dId not venfy hIS mcome or tax 

return date, and gIven that he had no abIhty to repay the loan, the loan was unconsclOnable There 

IS recent precedent, albeIt under New York State Law, that a lender makmg a loan to a borrower who 

cannot support the loan wIth hIS mcome can be found to be engagmg m unconsclOnable conduct 

EmIgrant Mortgage Company v Fitzpatnck, (OpmlOn No 09-10577, Supreme Court of New York, 

August 11,2010) In the subject case, the loan underwntmg documents m the lender's file reflected 

that the loan gIven to Stalhard reqmred a monthly borrower contnbutlOn, descnbed as a "negatIve 

cash flow" of$ 10,241 63 (Umforrn Underwntmg and TransmIttal Summary Bates 0011, mclusive 

m the Record on Appeal) The reqmrement to fund an outflow of $ 10,241 63 reqmred far more 

mcome than Stalhard had ever made 

In sum, Respondent argues that Harbourside owed hIm a duty of care to properly underwnte 

hIS loan, venfy the mforrnatlOn on hIS loan apphcatlOn mcludmg hIS mcome, and to make the loan 

accordmg to the conventlOnal loan underwntmg gmdelmes m force at the time ThIS duty IS 

partIcularly relevant and Important m thIS case, where the person submIttmg the loan apphcatlOn was 

9 



not the actual borrower, a fact unknown to the borrower and probably unknown to the bank 4 

III THE MOTION TO ENLARGE AND REQUEST FOR CONTINUANCE SHOULD 
HA VE BEEN GRANTED BECAUSE IT WOULD HA VE ENABLED FULL AND 
COMPLETE DISCOVERY TRIGGERED BY NEWLY OBTAINED FACTS, AND 
WITHOUT UNNECESSARY PREJUDICE TO THE RESPONDENT BANK 

In or about late Apnl, 2011, the undersIgned counsel [for Appellant m the tnal proceedmgs] 

read a local newspaper artIcle WhIch descnbed the ongomg federal cnmmal case agamst B Wand 

noted that B W had been mterviewed Counsel had prevIOusly belIeved that B W was mcarcerated 

and unable to meanmgfully testify due to the pendmg cnmmal matters Counsel contacted B W ' s 

defense counsel, whom gave hIm permIsSIOn to contact B W dIrectly, whIch counsel dId by 

telephone Based on the telephomc mtervIew, counsel learned of addItIOnal mformatIOn and potentIal 

WItnesses whIch mIght be useful to Appellant's defense As the agreed upon and court ordered 

dIscovery deadlIne had passed, and Respondent's Motion for Summary Judgment had already been 

I 

filed, Appellant moved for an Order enlargmg the tune for dIscovery Counsel dId not request to 

depose B W , but rather addItIOnal WItnesses whom had been employed by the Respondent who 

could better explam what Respondent had done to venfy the loan and who Respondent had 

mteracted wIth Counsel also wanted to time to reVIew the retentIOn of an expert WItness 

The tnal court demed the Motion Although Appellant asserts that the record herem 

demonstrates sufficIent matenal facts m dIspute such that summary Judgment IS premature, 

Appellant further argues that further dIscovery to clanfy the facts m advance of a summary Judgment 

motion was appropnate m thIS case Appellant was unduly prejUdICed by the demal of the Motion 

4 The loan ongmator who worked the bank Judd Tracy, testified that he had never met Stalhard but that he 
beheved he or hiS supenor had talked with Stalhard However Stalhard testified that had no verbal or direct contact 
with the bank while the loan was underwntten and that the email address attnbuted to Stalhard bemg 
thefiat@yahoo com was not Stalhard s email address but was probably created and used by B W or S C 
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to Enlarge because dIscovery of the addltlOnal wItnesses, and potentlally the retentlOn of an expert 

wItness, could have bolstered Appellant's defense, wIthout unnecessary prejudIce or harm to the 

Respondent, who had already foreclosed upon and sold the subject propew 
I 

CONCLUSION 

For the reasons stated, thIs Court should reverse the Judgment of the Clrcmt court 

August 5, 2011 
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MIchael W Mogll, SC Bar #11933 
Law Office of MIchael W Mogll, P A 
2 Corpus Chnstle Place, Ste 303 
HIlton Head Island, SC 29928 
843-785-8110 
Attorney for Appellant 



mbe $>outb QCaroltna QCourt of ~ppeals 
rANYAA GEE 

CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

MIchael W MogIl, EsqUIre 
Law Ofc of MIchael W MOgII, P A 
2 Corpus ChrIstIe Place, Ste 303 
HIlton Head Island, SC 29928 

July 21,2011 

Re Harbourslde v Staillard, Alphonse 
2011195508 
2009-CP-07-03945 

Dear Mr MogII 

POST OFFICE BOX II 629 
COLUMBIA. SOUTH CAROLINA 29211 

1015 SUMTER STREET 
COLUMBIA. SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

WWW sccourts org 

We have receIved your NotIce of Appeal In the case noted above ThIS case wIll be 
docketed In the Court of Appeals and all commUnICatIOns concernIng thIS case, IncludIng 
motIons and petItIOns, InItIal and final bnefs, and the Record on Appeal, should be dIrected to 
and filed In thIS Court For all filIngs, please note the reqUIrements of Rule 267(a) ofthe South 
CarolIna Appellate Court Rules, and be further adVIsed that Court of Appeals polIcy reqUIres the 
firm name of any counsel shown must be Included In hIS or her address 

Upon reVIew, the captIOn should read as follows 

Harbourslde CommunIty Bank, As ServICIng 
Agent for The Savannah Bank, N A , 

V 

Alphonse Staillard, Oldfield Club, and 
Oldfield CommunIty ASSOCIatIOn, Inc, 

Of Whom Alphonse Stalhard IS the, 

Respondent, 

Defendants, 

Appellant 

Any future filIngs by any party to thIS appeal must feature the above captIOn 
\ 

We suggest that large parcels such as copIes of final bnefs and the Record On Appeal be 
sent dIrectly to the Court VIa the street address 1015 Sumter Street, ColumbIa, S C 29201 
Thank you for your attentIOn to thIS FaIlure to file In the proper court may result In the 
dIsmIssal of your appeal 



PLEASE BE ADVISED that, pursuant to Rule 207 of the South CarolIna Appellate 
Court Rules, the transcnpt must be ordered withm ten days of the proof of servIce of the NotIce 
of Appeal and you must provIde thIS Court, opposmg counsel, and the Office of Court 
AdmmistratIOn wIth all correspondence regardmg the transcnpt It IS also Appellant's 
responsIbIlIty to make satIsfactory arrangements (mcludmg agreement regardmg payment for the 
transcnpt) wIth the Court Reporter for furnIshmg the transcnpt You are remmded of the 
notIficatIOn reqUIrements of Rule 207(a)(5), SCACR, also, please advIse the Court m wntmg 
upon receIpt of the transcnpt 

NOTE lfyou belIeve this case has been Improperly filed III the Court of Appeals, 
by reason of the lImitatIOns set forth III S C Code Ann SectIOn 14-8-200(b)(1998), as 
amended June 1, 1999, notify the Clerk's office of the Court of Appeals Immediately The 
CIted Code SectIOn prohIbItS the Court of Appeals from hearmg appeals m seven classes of cases 

1) any final Judgment from the CIrCUIt court whIch mcludes a sentence of death, 

2) any final Judgment from the CIrCUIt court settmg publIc utIlIty rates pursuant to Title 
58, 

3) any final Judgment mvolvmg a challenge on state or federal grounds to the 
constItutIOnalIty of a state law or county or mUnIcIpal ordmance where the pnncipal Issue IS the 
constItutIOnalIty of the law or ordmance, 

4) any final Judgment from the CIrCUIt court mvolvmg the authonzatIOn, Issuance, or 
proposed Issuance of general oblIgatIOn debt, revenue, mstItutIOnal, mdustnal, or hospItal bonds 
of the state, ItS agencIes, polItIcal subdIvlSlons, publIc servIce dIstncts, countIes, and 
mUnIcIpalIties or any other mdebtedness now or hereafter authonzed by ArtIcle X of the 
ConstItutIOn of thIS state, 

5) any final Judgment from the CIrCUIt court pertammg to electIOns and electIOn 
procedure, 

6) any order lImItmg an mvestigatIOn by a State Grand Jury under S C Code Ann 
SectIOn 14-7-1630, 

7) any order of the famIly court relatmg to an abortIOn by a mmor under S C Code Ann 
SectIOn 44-41-33 

Very truly yours, 

T~Y~~~ 
CLERK 

TAG/laf 
cc CUrtIS Lee Coltrane, EsqUIre 

The Honorable JerrI Roseneau 
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CLERK 
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DEPUTY CLERK 

MIchael W MOgII, EsqUIre 
Law Ofc of MIchael W MogIl, P A 
2 Corpus Chrlstle Place, Ste 303 
HIlton Head Island, SC 29928 

July 21, 2011 

Re Harbourslde v Stalhard, Alphonse 
2011195508 
2009-CP-07-03945 

Dear Mr MogIl 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 29211 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803)7341839 

WWW sccourts org 

ThIS office has receIved your Notlce of Appeal m the above matter It has been assIgned the 
Case Trackmg Number that appears above Please use thIS number on all future correspondence 
relatmg to thIS matter 

I do WIsh to call the attentIOn of the partIes to the attached order relatmg to the mclusIOn of 
personal data IdentIfiers and other sensItlve mformatIOn m documents filed WIth the Supreme 
Court of South Carolma and the South Carolma Court of Appeals Please note that the 
responsIbIlIty for msurmg that mformatIOn IS redacted or sealed as reqUIred by thIS order rests 
WIth counsel and the partIes ThIS office WIll not reVIew filIngs for redactIOn or to determme If 
matenals should be sealed 

Very truly yours, 

TAG/laf 
cc CurtIS Lee Coltrane, EsqUIre 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

.pVV1 ) -14 --I; 

PO) 7-rs-l( 

Honorable Marvm H Dukes, III, Master In EqUIty for Beaufort County, South Carohna 

Case No 2009-CP-07-3945 

HARBOURSIDE COMMUNITY BANK 
Respondent, 

v 
ALPHONSE STALLIARD, et al 

Appellant 

NOTICE OF APPEAL 

Appellant Alphonse Stalhard appeals the Order grantmg summary Judgment Issued 

by the Honorable Marvm H Dukes, III entered June 7, 2011 Appellant receIved wntten 

notice of entry of thIS Order on June 28, 2011 

July 5, 2011 

Other Counsel of Record 

CurtIS L Coltrane 
Alford, WIlkms & Coltrane, L L C 
P 0 Drawer 8008 
HIlton Head Island, SC 29938-8008 

MIchael W MogIl, SC B r #11933 
Law Office of MIchael W MogIl, P A 
2 Corpus ChrIstIe Place, Ste 303 
HIlton Head Island, SC 29928 
Attorney for Appellant 
Alphonse Stalhard 

Attorney for Respondent Harbourslde Commumty Bank 
(843)842-5500 RECF.JVED 

JUL 1 8 2011 

Be Court of Appeals 



THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

APPEAL FROM BEAUFORT COUNTY 
Honorable Marvm H Dukes, III, Master In EqUIty for Beaufort County, South Carohna 

Case No 2009-CP-07-3945 

HARBOURS IDE COMMUNITY BANK 
Respondent, 

v 
ALPHONSE STALLIARD, et al 

Appellant 

PROOF OF SERVICE 

I, Lorrame Evans WIlson, assocIated wIth the Law Office of MIchael W MogIl, P A ,hereby 
certIfY that, on thIS 5th day of July, 2011, I served a copy of Appellant Alphonse Stalhard's NotIce 
of Appeal and thIS Proof of ServIce" addressed to the followmg 

CurtIS L Coltrane 
Alford, WIlkms & Coltrane, L L C 
18 ExecutIve Park, BUIldmg 1 
HIlton Head Island, SC 29928 
Attorney for Respondent Harbourside 
Commumty Bank 

by faCSImIle to 843-842-8400 and by hand dehvery 

Sworn to Before Me thIS~ 
day of July, 2011 

Notary Pubhc for outh Carolma 
My CommISSIOn xpues \Q '2..ct 1o\L\ 

Lorrame Evans WIlson 



LAW OFFICE OF MICHAEL W MOGIL, P A 
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July 14,2011 

The Honorable Tanya Gee 

HIlton Head Island, SC 29928 
Telephone (843) 785-8110 

Fax (843) 785-9676 
EmaIl mmogIl@mogIllaw com 

South Carolma Court of Appeals Clerk of Court 
PO Box 11629 
ColumbIa, SC 29211 

By US MaIl 

Re HarboursIde Commumty Bank v Alphonse Stalhard, et al 2009-CP-07-3945 

Ms Gee, 

Enclosed for fihng please find the ongmal and one copy of the Notlce of Appeal of the Order 
grantmg Summary Judgment Issued by the Honorable Marvm H Dukes III m the above-referenced 
case, a copy of saId Order, Proof of ServIce upon the Respondent, and the $100 appeal filmg fee 

RECEIVE\) 
JUL 1 8 201\ 

cc CurtIS L Coltrane, Esq 

sc court 01 APpea\S 
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STATE OF SOUTH CAROLINA ) 
) 
) 

IN THE COURT OF COMMON PLEAS 

COUNTY OF BEAUFORT CASE NUMBER 2009-CP-07-3945 

HARBOURSIDE COMMUNITY BANK, As ) 
Serncmg Agent for The Savannah Bank, N A, ) 

PlamtIff, 

vs 

ALPHONSE STALLIARD, OLDFIELD CLUB, 
AND OLDFIELD COMMUNITY 
ASSOCIATION, INC, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

___________________ D~cl~e~n~da~n~m~ _____ ) 

NP"'~'''E 
ORDERGRAN1ING JUL 18 201/ 1) 

SUMMARY JUDGM~~ 

(jUri 0/4DDeals 

ThIS case IS befOl e the underSIgned on a MotIOn for Summary Judgment filed by the 

Plamtlffherem on March 15, 2011 The MotIon for Summary Judgment was set a hearmg 

to commence at 9 30 o'clock, AM, on Monday, May 16, 2011, at the Beaufort County Court 

House At the appoInted tIme, CurtIS L Coltrane, attorney for Harbourside Commumty 

Bank, As ServICIng Agent for The Savannah Bank, N A (heremafter, the "Savannah Bank"), 

appealed for the Plamtlff, and MIchael W MOgIl, attorney for Alphonse Stalhard 

(heremafter, "Stalhard), appeared for the Defendant 

RELEVANT BACKGROUND 

ThIS case was referred to the undeisigned as Master In EqUIty by an Oidel of the 

Hon JerrI Ann Roseneau, dated January 6, 2011 ThIS case was orIgmally commenced as 

a mortgage foreclosure Bya Consent Order dated May 13,2010, and filed on May 14,2010, 

the PartIes agreed to bIfurcate the proceedIng as follows 

1 The mortgage foreclosure would be trIed first, and, 

2 Any Issues related to a defiCIency Judgment or fraud related claIms or 
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defenses would be tned second 1 

The mortgage foreclosure proceeded to tl!al on June 25, 2010 2 In the Order of 

Judgment and Foreclosure, the debt owmg to the Savannah Bank was establIshed at the 

sum of One MIllIon EIght Hundred ThIrty Four Thousand Flve Hundred Four and 48/100 

($1,834,50448) Dollars 3 Thereafter, on August 2, 2010, the subject property of the 

mOltgage foreclosure was sold by the underSIgned at the regularly scheduled foreclosure 

sale for Beaufort County, South Carolma At the August 2, 2010, sale, the Savannah Bank 

was the hIgh blddeI, and Its bId was m the amount of SIX Hundred FIfty Thousand and 

no/lOO ($650,00000) Dollars 4 

Thereafter, on Novembell0, 2010, a Consent Schedulmg Order was filed that set out 

the followmg deadlmes for the completIon of the case 

(a) Alphonse Stalhald must file an answer to the Amended Complamt of 
The Savannah Bank, N A, on or before November 15, 2010 

(b) Alphonse Stalhard must Identify hIS experts by December 1,2010 

(c) The Savannah Bank, N A, must IdentIfy Its experts by January 1, 
2011 

(d) The PartIes hereto must complete dIscovery by February 15, 2011, and 
the tIme to respond to dlscovery IS tw'enty (20) days upon penalty of 
sanctIons In the amount of FIve Hundled and nO/loo ($50000) 
Dollars per day for every day thIS Court adjudges dIscovery to be late 

See Consent Order of Bifurcation, dated May 13, 2010, which IS of record 

2 Stalhard did not appeal at the mortgage fOl eclosure heaung, or otherwise contest the rIght 
of the Savannah Bank to forecloc;e Its mOl tgage 

3 See Ordel of Judgment and FOlec1osure, dated June 25, 2010, which IS of recOld 

4 See Master s RepOlt on Sale and DIsbursements and 01 der COllfmmng Sale and Satlsfymg 
LIens, dated September 13, 2010, whICh IS ofreCOld No applalsal action uudel S C Code Ann § 29-3-680 
(Supp 2010), was commenced by Stalhard 
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(e) The Paliles heleto must file all pletual motions by March 15, 2011 

(0 The trIal of thIS case WIll be set by the Court for AprIl!, 2011, 01 as 
soon thereafter as the Court's schedule WIll permIt 5 

CLAIMS OF THE PARTIES 

As was reqUIred by the telms ofthe November 10, 2010, Consent Schedulmg Order, 

Stalhard filed hIS "Amended Answer" on November 15, 2010 In hIS Amended Answer, 

Stalhard demed the materIal allegatIons of the Complamt, and asserted the follOWIng 

General and AffirmatIve Defenses 

1 

2 

3 

4 

5 

6 

7 

8 

5 

6 

The mortgage loan gIven to Stalhard by the Savannah Bank was closed 
by a person actmg under a Power of Attorney, and that the person 
exceeded the scope of the power of AttOlney, and Stalhard dId not 
agree to or understand the terms of the Power of Attorney 6 

Stalhard dId not quahfy fO! the loan documented by the Note and 
Mortgage under conventIOnal loan protocols, and as a result, entry of 
a defiCIency Judgment agamst Stalhard would be unconscIOnable 

The claIm of the Savannah Bank IS barred by estoppel 

The Savannah Bank IS barred from seekmg a defiCIency agamst 
Stalhard because the Savannah Bank, or Its agents, partIcIpated m a 
fraudulent scheme whICh caused Stalhard to become a paity to the 
loan contract 

The Savannah Bank assumed the rIsk of the transactIOn 

The contnbutory neghgence of the Savannah Bank IS the prOXImate 
cause of the damages claImed by the Savannah Bank 

Stalhald dId not fill out or execute the loan applIcatIOn made to the 
Savannah Bank on or about July 20, 2007 

The loan and constructIOn draws were processed m concert between 
the Savannah Bank, Its agents and thIrd partIes not operatmg WIth 

See Consent Scheduhng Ordel, dated November 10,2010, which IS of record 

See Amended Answel, palagl aph 4 
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authorIzatlOn or under the authOllty or under the control of Stalhard 

In response to the Amended Answel , the Savannah Bank filed Its Reply on N ovembel 

17,2010 In so fal as It IS materIal to the Summary Judgment MotIon, the Savannah Bank 

demed the materIal allegatIOns of the Amended Answer, and affirmatIvely alleged that the 

loan m questIOn was closed under a recorded Power of Attorney gIVen by StalhaI d to one 

Sally A Gmdocln, Esq, WhICh authorIzed the attorney to 

" execute as my act and deed any documents mcludmg, but not lImIted to 
the Note, the Mortgage, all addItIOnal loan documents, the settlement 
statement and all other such documents necessary or approprIate to complete 
thIS transactlOn, delIver and/Ol record all documents so executed and 
dIsbUlse all funds relatIve to thIS transactlOn "7 

SUMMARY JUDGMENT STANDARD 

As was reqUlred by the Novembel 10,2010, Consent Schedulmg Order, the Savannah 

Bank filed Its NotIce of MotIOn and MotIOn for Summary Judgment on March 15, 2011, 

seekmg Summary Judgment m favor the Savannah Bank, pursuant to Rule 56, SCRCP 

The Savannah Bank's MotIOn was supported by affidaVIts and references to depOSItIon 

testimony taken m the case 8 

Under Rule 56, SCRCP, Summary Judgment IS appropnate when there IS no genu me 

Issue of materIal fact and the movmg party IS entItled to Judgment as a matter oflaw Cafe 

ASSOCIates Lzmzted v Gengross, 305 S C 6, 406 S E 2d 162 (S C 1991) In determmmg 

whethel any matenallssues of fact eXIst, the eVIdence and all mferences that can be drawn 

from the eVIdence must be VIewed m the lIght most favorable to the party reslstmg the 

7 See Reply and Restatement of Affhmatlve ClaIm, pa1agtaphs 19 and 20 

8 See AffidaVlt of Sally A GardockI, Esq ,dated Malch 10, 2011, AffidaVIt of DIane Sala, dated 
March 15, 2011, and AffidaVIt of Attorney's Fees of CurtIS L Coltrane, dated March 15, 2011, all of whlCh ale 
of record 

Page40f18 



motIOn Redwend LzmIted PartnershIp v EdwQ7 ds, 354 S C 58,581 S E 2d 496 (Ct App 

2003) The pUI pose of Summary Judgment IS to expedIte the dISposItIOn of cases that do 

not reqUlre the serVIces of a fact finder Dawkzns v FIeld5, 354 S C 58, 580 S E 2d 433 

(2003) FOl purposes of summary Judgment, an Issue IS 'materIal' If the facts alleged are 

such as to constItute a legal defense or are of such a nature as to affect the result of the 

actIon PPGlndustrzes,Inc v 01angeburgPamt&Deco1atmgCt7 Jnc ,2978 C 176,375 

S E 2d331(Ct App 1988) OncethemovmgpartyhasmetItsburdenofdemonstratmgthat 

no genume Isc;ue of materIal fact eXIsts, "A party defeats summary ludgment by 

affirmatIvely demonstratIng the presence of a genu me Issue of matellal fact" As Rule 

56(e), SCRCP, states, a party "may not rest upon the mere allegatIOns or demals of hIS 

pleadmg[s] " Hoard ex rel Hoard v Roper Hospztal, Inc, 387 S C 539,694 S E 2d 1 (S 

C 2010) 

FINDINGS AND CONCLUSIONS 

As was mentIoned above, the MotIon for Summary Judgment came to be heard on 

May 16,2011 9 The Savannah Bank supported Its mahan WIth affidaVIts and the depOSItIon 

testImony of Stalhard At the hearmg. Stalhard's counsel presented the AffidaVIt of 

Alphonse Stalhard Counsel for the Savannah Bank objected to the AffidavIt as the same 

was not filed m complIance WIth the reqUIrements of Rule S6(c), SCRCP, and because 

certam statements m the AffidaVIt contradIcted the depOSItion of testImony of Stalhard 

Although I admItted Stalhard's AffidaVIt over the objectIon of the Savannah Bank, I dId so 

9 PleVlously, on May 2, 2011, Stalbard filed a "MotlOn to Enlarge TIme for DlscovelY and to 
Contmue Hearmg on Plamtlffs MotIon fOI Summary Judgment" A heanng was conducted on tius mohon 
on May ll, 20U At the conclUSIOn of the hearmg, the motlon was demed under the authonty of Rule 56(f), 
SCRCP, Doe ex ref Doe v Batson, 435 S C 316,548 S E 2d 854 (8 C 2001). and. Dawkms v Fields, 354 S C 
58, 580 S E 2d 433 (S C 2003) 
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With the qualIficatIOn that I would not consIder Palagraph 6 ofthe Stalhard AffidaVIt 10 

Havmg leVIewed the affidavIts and other eVIdence submItted, It appears that the 

eVIdence m the Iecord, and the mferences that can be dlawn from that eVIdence IS as 

follows 

1 On or about August 23, 2007, Stalhard executed and delIvered hIS wrItten 

Piomissory Note to the Savannah Bank, m the origmal prmcipal amount of One MIllIon SIX 

Hundred Thousand ($1,600,00000) Dollars 11 

2 The Augu<;t 23, 2007, Note wa<; executed by Sally A GardockI, Esq , undel the 

authority of a WrItten Power of AttOl ney executed and delIvered to her by Stalhard 

Stalhal d does not dIspute that he executed and delIvered the Power of Attorney to Sally A 

Gardocln, or that he understood Ms Gardocln would utllIze the Power of Attorney to 

facIlItate the closmg of the loan by sIgmng all of the loan documents on hIS behalf 1.2 

10 SpeCIfically, the statements made In Paragraph 6 of Stalhard s AffidaVlt dIrectly contradIct 
Stalhards depOSItion testImony at Page 30, LInes 21~25, and at Page 42, LIne 11 through Page 44, LIne 4 
Although I accepted the AffidaVlt ovel the Piamtiffs obJectlOn, I dId so statIng that I would not conSIdel any 
palt of Paragl aph 6 

11 See AffidaVIt of DIane Sala, Palagraph 2, ExhIbIt A to AffidaVIt of DIane Sala, DepOSItIOn of 
Alphonse Stalhard, Page 11, LIne 24, to Page 12, LIne 25, AffidaVIt of Sally A Gardockl, Paragraph 5 

12 See DepOSItIon of Alphonse Stal11aI d, Page 11, LIne 24, to Page 12, Lme 25, Page 17, Lme 17 
to Page 18, Lme 14, AffidaVIt of Sally A Galdoclu, Pal aglaphs 4 and 5 In Paragiaph 4 of hIS affidaVIt, Stalhald 
states 

I do not recall my powel of attomey, Ms Galdockl, 1 eVIewlllg my apphcatIOn With me before 
she SIgned It In hel office at closmg Had I seen thIS document, I would have corrected It 

ThIS statement does not create any Issue offact, because Stalhald states that he does not recall gOIng 
over the loan applIcation document With Sally A Gal dockl Slgmfican tly, he does not deny that such an event 
oceUIl ed In Paragraph 5 of the AffidaVIt of Sally A Gardoekl, the followmg appears 

Mr Stalhard was made awal e of the form and content of the closmg documents, mcludIng 
but not lnmted to the Note, MOltgage and HUD-l Closmg Statement, and Alphonse Stalhal d 
approved the same and authollzed the clo&mg 

AgaIn, Stalhald does not deny thiS, he only states that he does not lecallit That IS InsuffiCIent to 
create an Issue of fact 
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3 Stalhald testified that he never had any dIrect communIcation WIth the Savannah 

Bank concel nmg the OrIgmatIOn of the loan, and dId not testIfy as to any purported facts 

or repIesentatIOns made to hIm by the Savannah Bank HIS testImony was that the 

commumcatIOns WIth the Savannah Bank were handled by a Mr Steve Corba, who was 

actmg pursuant to a Power of Attorney gIVen to hIm by Stalhard 13 

4 After the closmg of the of the loan on August 23, 2007, Stalhard was proVIded a copy 

of all of the executed closmg documents 14 There IS no eVidence m the record that Stalhard 

1 aJsed any questIOn about the documentatlon concernmg the loan 15 

13 See DeposItIOn of Alphonse Stalhald, Page 30, Lmes 21-25, whIch IS as follows 

Q Allnght Who else dId you have contact wIth m connectlOn With the constructlOn of the house at 10 
Indlgo PlantatlOn Duve? 

A Steve COiba 
Q Allught And at the nme was Mr Corba m New Jersey stIll? 
A Yes 
Q All nght And what was the nature of yOUl contact with Mr Corba concemmg the constructlOn of the 

house at lO IndIgo PlantatIOn Dnve? 
A I have--Corba would have had Powel of Attorney 
Q Power of Attorney to do what? 
A To act on my behalf 
Q In connectIon With the construction of the house at lO IndIgo PlantatIOn Dnve? 
A I belIeve It was Corba who had Power of Attomey for the actual apphcatIon --
Q Uh-huh 
A --With the bank 
Q All right So then when MI Corba prOVIded documents mcludmg the mltIalloan apphcatlon to the 

bank, he was domg so undel a Power of AttOl ney flom you? 
A Yes 

To survive a mohon for summary Judgment, the leslstmg party must offer some eVldence that a 
genume Issue of materIal fact eXIsted as to each element of fiatld and neglIgent mlsrepresentatIOll See Steele 
v Rogel S, 306 S C 546,413 S E 2d 329 (CtApp 1992) MI Stalhard's own testllnony negates an element of 
hIS claIm that the Savannah Bank acted ImplOpelly m connectlOn With the loan FUlthel, It undoes the 
testImony III Palagraphs 1 2 3,4,5 and 8 ofStalhald s AffidaVit In hiS AffIdaVIt Stalhald statE'S that he dId 
not prOVIde the Savannah Bank With mformatlon concernmg the loan, 01 sign documents glVen to the 
Savannah Bank m connectIon WIth It WIllIe that may be true as far as It goes, It doesn t have any beallng on 
the outcome of the case, smce by Stalhard's own testunony, the pelson who Stalhard claims to have done these 
thmgs dld them WIth Stalhald s authOrIty 

14 See AffIdaVit of Sally A Gardockl, Palaglaph 6 

15 See AffidaVit of Sally A Gal dockl, Palagl aph 7 

Page 70f18 

I 



5 After the loan closmg, the ploceeds wele used for the constructIon of a resIdence 

Stalhard's testImony was that the constIuctIOn was supervIsed on Stalhard's behalf by an 

mdiVIdual named BlaIr WItkowsk1 16 

6 On May 6,2008, the August 23,2007, PromIssory Note was modIfied by a Loan 

ModIficatIOn Agreement executed and delIvered by Stalhard Stalhald hlmself executed and 

delIvered the Loan ModIficatIOn Agreement The Loan ModIficatIOn Agreement was 

recorded on June 27,2008, III the Office of the RegIster of Deeds for Beaufort County, 

South CalOlma m OffiCIal Record Book 2739 at Page 1123 17 

7 The Loan ModIficatIon Agreement contams the followmg express affirmatIon of the 

valIdIty of the August 23, 2007, PromISSOry Note, and the debt owmg flOm Stalhard to the 

Savannah Bank 

16 

Q 

A 
Q 

A 

Q 
A 
Q 

A 

Q 

A 
Q 

A. 

Stalhard's testimony was as follows 

Followmg the closmg of the loan, was It yOUl undelstandmg that a house was gomg 
to be bUllt on the plOpel ty? 
Yes 
And how, to the best of yOUl recollectIOn, was that gomg to occur? In other words, 
who was m chalge ofbmldmg the house? 
That house should have been bUllt by a budder who - - BlaIr WItkowskI would have 
been In contact with the bUll del legardmg the house 
Allnght And was Ml WItkowskI'S contact Wlth the buIlder on your behal~ 
I would - -can I have a moment to ask my attorney a questIon? 
You cannot ask yOUl attOlney a questIon III the context of what I have asked you at 
thIS tlme 
Okay I'm not - - when you say, on my behalf, do you mean lIke as m Power of 
Attorney? 
No I'm askmg was MI WItkowskI actmg on your behalf In hIS dealmgs WIth the 
contractor to get the house bllllt at 10 IndIgo - -
Yes BlaIr WItkowskI coordmated the bmldmg of the house 
All right And as a pal t of what Ml WItkowski was domg, dId he also coordmate 
With the Bank? 
Yes 

See DepOSitIOn of Alphonse Stalhard, Page 26, Lme 21, to Page 28, Lme 2 

17 See DepOSitIOn of Alphonse Stalhard. Page 23. Lme 14. through Page 24, Lme 3. AffidaVIt 
of DIane SaIa, Palagraph 3 
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WHEREAS, Bm roWel IS Justly mdebted unto Lender as eVIdenced by a 
PromIssory Note dated AUGUST 23, 2007, m the ollgmal prmcipal sum of 
ONE MILLION SIX HUNDRED THOUSAND AND NO/100 Dollars 
($1,600,00000), whIch Note bears mterest at the origmallate of SIX AND 
SEVEN TENTHS percent (6 700%) per annum and whICh Note proVIdes for 
payment m full on SEPTEMBER 1, 2037, 18 

8 The Note and Loan ModIficatIOn Agreement were assIgned to The Savannah Bank, 

N A, as eVIdenced by the COl poratIOn AsSIgnment of Mortgage dated AprIl 1, 2009, and 

recorded m the Office of the RegIster of Deeds for Beaufort County, South Carolma on API II 

13, 2009, m OfficIal Record Book 2831 at Page 1424 19 

9 Stalhald defaulted on hIS obhgatIOns under August 23, 2007, PromISSOry Note and 

the May 6, 2008, Loan ModificatlOn Agreement, because Stalhald dId not make the 

payments of prmcipal and mterest reqUIred under the terms and condltlOns of the August 

23, 2007, PromISSOry Note and the May 6, 2008, Loan ModIficatIon Agreement 20 

10 The Savannah Bank gave Stalhard notIce of hIs default and a rIght to cure the same 21 

See AffidaVlt of Diane SaIa, ParagH\ph 5, Exhibit B to AffidaVIt of Diane Sala In Paragraph 
10 of hIS AffIdavit, Stalhard states as follows WIth respect to the loan modlficallon 

I executed a loan modlficatlon document In this mattel m May, 2008 because I was mformed 
by emaIl from BlaIr Wltkowskl that Hal bourside' s personnel had contacted him and that he 
executIOn of the document was necessary to ensure fundmg and completIon of the 
constructIOn of the home on the pi opel ty HIS emallis attached hel eto 

ThiS statement creates no Issue of fact, because Stalhard does not deny hiS executIOn of the Loan 
ModlficatlOn, and Stalbard does not deny the tI uth or aecm acy of the statements contamed m It FaIrly read, 
thiS statement IS an affilmatIOn that Stalhard SIgned the Loan ModIficatIOn so that he could contmue to 
receIve the benefits of the loan TIllS does not support any element of Stalhard s defenses, and It does not 
negate any element of the Savannah Bank's clalm 

19 See AffIdaVIt of DIane Sala, Palagraph 6, ExhibIt C to AffIdaVIt of DIane Sala Stalhald 
does not challenge thIS 

20 See AffidaVIt of Diane Sala, Paragraph 7 Stalhard does not challenge thts 

21 See AffidaVlt of DIane Sa]a, Paragraph 8, ExhIbIt D to AffidaVit of DIane Sala Stalhard does 
not challenge thIS 
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11 Stalhald dId not CUle hIS default under the telms and condItIOns ofthe August 23, 

2007, PromIssory Note and the May 6, 2008, Loan ModIfication Agreement 22 

12 As of Malch 14, 2011, after applIcation of all credIts and payments due to Stalhard, 

the amount due and owmg fl0m Stalhard to the Savannah Bank, exclusIve of attorney's fees 

and costs, IS 

Prmclpal 
Interest 
Accumulated Late Charges 
Other Fees 
TOTAL 

$ 
$ 
$ 
$ 
$ 

1,038,815 75 
97,5345T3 

6,0750524 

1004 

13 The pel dIem mterest on the amount due from March 16, 2011, and thereafter IS 

Three Hundred SlJcty Nme and 49/100 ($369 44) Dollars 26 

14 The terms and condItIOns of the August 23, 2007, PromIssory Note and the May 6, 

2008, Loan ModIficatIon Agreement, mclude the followmg In ArtIcle 7(E) thereof 

22 See AffidaVlt of DIane Sala, Paraglaph 9 Stalhard does not contend othelWlse 

The mtelest calculation 18 

Judgment Amount - $1,834 504 48 
$29,92534 Interest of 81 days (6/25-9/13) @ 7 25% on Judgment amount 
(650,000 00) ForecIosUle BId Amount 
$67,60913 Intelest of 183 days (9/14-3/15) @ 7 25% on Judgment mmus BId 

Stalhard does not challenge the calculatIOn of the mterest 

24 The August 23, 2007, Proml8sory Note contained the followmg term 

If the Note Holder has not receIved the full amount of any monthly payment by the end of 15 
calendar days after the date It IS due, I wIll pay a late charge to the Note Holder The amount 
of the charge Wlll be 5 0000% of my oveldue payment of Illterest, durmg the perIod when my 
payment IS mterest only and of pnncipal and mterest thereafter I Wlll pay thIS late charge 
promptly but only once on each late payment 

See AffidaVlt of DIane Sala, Paragraph 10 Stalhald does not challenge the calculatIOn of 
the debt 

See AffidaVlt of Dlane Sala, Paragraph 11 Stalhard does not challenge the calculatIOn of 
the per dIem rate 
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(E) Payment of Note Holdel's Costs and Expenses 
If the Note Holder has Iequlled me tOI pay ImmedIately and m full as 
descrIbed above, the Note Holder WIll have the rIght to be paId back by me fOl 
all of Its costs and expenses III enforcmg thIS Note to the extent not prohIbIted 
by applIcable law Those expenses mclude, for example, reasonable attorney's 
fees 

15 The costs and attorney's fees mcurIed by the Savannah Bank from the 

commencement of this actIOn through the filmg of the Motion fOl Summary Judgment, and 

those antlcipated to be mcuned through the conclusIOn of the actIOn, total of Twenty One 

Thousand One Hundred EIghteen and 74/100 ($21,118 74) Dollars 27 

16 As was stated above, Stalhard asserted the followmg defenses 

1 

2 

3 

4 

5 

6 

7 

8 

27 

The mortgage loan gIven to StallIard by the Savannah Bank was closed 
by a person actmg under a Power of Attorney, and that the person 
exceeded the scope of the POWeI of AttOlney, and Stalhard dId not 
agree to or understand the terms of the Power of Attorney 

Stalhard did not qualIfy for the loan documented by the Note and 
Mortgage under conventlonalloan protocols, and as a result, entry of 
a defiCiency Judgment agamst Stalhard would be unconscIonable 

The claIm of the Savannah Bank IS baITed by estoppel 

The Savannah Bank IS barred from seekmg a defiCIency agamst 
StallIard because the Savannah Bank, or Its agents, partICIpated III a 
fraudulent scheme whIch caused Stalhard to become a party to the 
loan contract 

The Savannah Bank assumed the rIsk of the transactIon 

The contrIbutory neghgence of the Savannah Bank IS the proximate 
cause of the damages cla1med by the Savannah Bank 

Stalhard dId not fill out or execute the loan applIcatIOn made to the 
Savannah Bank on or about July 20, 2007 

The loan and constructIOn draws were plocessed 111 concert between 

See AffidaVIt of AttOl ney's Fees of Cmtls L Coltrane, whIch IS of record 
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the Savannah Bank, Its agents and thIrd partIes not operatmg W1th 
authOrIZatIOn 01 under the authorIty 01 under the control of 8tal11al d 

17 WIth lespect to the first defense, there no eVIdence to support It As was shown 

above, Stalhard does not dIspute that he executed and delIvered the Power of Attorney to 

Sally A Gardocl{l, or that he understood Ms Gardockl would utilIze the Power of Attorney 

to facIhtate the closmg of the loan by sIgmng aU of the loan documents on hIS behalf There 

IS no eVIdence that Sally A Gardockl exceeded the scope of the Powel of Attorney, or that 

Stalhard dId not understand and agreE' to the tel ms of It .28 

18 WIth respect to the second defense, there IS no eVIdence ill the record demonstratmg 

that Stalhard dId not qualIfy for the loan In hIS affidaVIt, Stalhard contends that the 

mformatIOn upon WhICh the Savannah Bank based Its deCISIon was not accurate ThIS IS of 

no avaIl to Stalhard, however, because the only eVIdence m the record IS that the 

mformatIon was supphed by persons actmg under Stalhard's authOrIZatIOn 

19 WIth respect to the thIrd defense, there IS no eVIdence to support Stalhard's claIm 

that the Savannah Bank IS estopped to enforce Stalhald's note 
C \o,;..~~ ~ t\..tI~ 

? 
The Savannah Bank~ 

barred by the doctrme of estoppel The elements of estoppel are 

(a) WIth regard to the party estopped (1) conduct amountmg to a false 
representation or concealment of materIal facts, or, at least, whIch IS 
calculated to convey the ImpreSSIon that the facts are otherWise than, and 
mconsistent With, those whIch the party subsequently attempts to assert, (2) 
the mtentlOn or expectatIOn that such conduct shall be acted upon by the 
other party, and (3) actual or constructIve knowledge of the real facts 

(b) WIth regard to the party claImmg the estoppel, the essential elements 
are (1) lack of knowledge and of the means of knowledge of the truth as to 
the facts III questIOn, (2) relIance upon the conduct of the party estopped, and 

See DeposltIon of Alphonse Stalhard, Page 11, Lme 24, to Page 12, Lme 25, Page 17, Lme 17 
to Page 18, Lme 14, AffidaVit of Sally A Galdockl, Paragraphs 4 and 5 
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(3) prejUdICIal change m posItIOn 

State Acczdent Fund v South Carolzna Second InJUl y Fund, 388 S C 67, 693 S E 2d 441 

(Ct App 2010) 

There IS no eVIdence that the Savannah Bank engaged m any conduct amountmg to 

a false 1 epresentatIOn or concealment of materIal facts, no eVIdence thatthe Savannah Bank 

mtended for the false mformatIOn to be acted on by Stalhard, or that the Savannah Bank 

had any actual 01 constructIve knowledge of the real facts The only eVIdence m the record 

)8 that the mformatIOn regardmg the loan was prOVIded by persons authorIzed by Stalhard 

to act on hIS behalf WIth respect to the closmg documentatIOn, Stalhard never raISed any 

questIon concernmg It 

WIth regard to Stalhald, there IS no eVIdence that he lacked knowledge of the truth, 

relIed on any false mformatlon from the Savannah Bank 01 changed hIS positlOn m relIance 

on any false mformation from the Savannah Bank Indeed, the only eVIdence IS precIsely 

the OppOSIte All of the mformation regardmg the loan was prOVIded by persons authorIzed 

by Stalhal d to act on hIS behalf 

21 WIth respect to the fourth defense, there IS no eVIdence m the record that the 

Savannah Bank acted m concert With anyone to cause Stalhard to become a party to the 

loan The only eVIdence m the record IS that Stalhard authorIzed others to act on hIS behalf 

m connectIOn With thIS transactIon WhIle Stalhard may now contend that some of those 

persons dId not act properly, the only eVIdence IS that Stalhard placed them m a posItIon 

to act on hIS behalf, and there IS no eVidence that the Savannah Bank had anythmg to do 

With theIr actIOns 

22 WIth lespect to the fifth defense, there IS no eVIdence that the Savannah Bank 
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knowmgly assumed any rIsk beyond the normailisk present In any loan transactIOn As has 

been pOInted out, the only eVIdence In the recOl d IS that all of the mformatIOn regardmg the 

loan was plOVIded to the Savannah Bank by pel sons authorIzed by Stalhald to act on hIS 

behalf 

23 WIth respect to the sIxth defense, there IS no eVIdence that the Savannah Bank was 

neghgent at all Agam, all of the mformatIOn Iegardmg the loan was proVIded by pel sons 

authOllzed by Stalhard to act on hIS behalf In hIS affidaVIt, Stalhard suggests that there are 

other actions that the Savannah Bank could have taken, but there IS no eVIdence that the 

actIOns of the Savannah Bank were neghgent III any way 29 

24 WIth respect to the seventh defense, the only eVIdence III the record IS that Stalhard 

authorIzed others to act on hIS behalf III connectIon With thIS transactIOn, and that these 

persons submItted the mformatIOn and sIgned the documents Stalhard now complams of 

WhIle Stalhard may now contend that some of those persons dId not act properly, the only 

eVIdence IS that Stalhal d placed them m a pOSItIon to act on hIS behalf m connectIOn With 

thIS transactIOn 

25 WIth respect to the eIghth defense, the only eVIdence III the record IS that a pelson 

actmg With Stalhard's authorIty managed the constructIOn of the resIdence and the dealmgs 

With the Savannah Bank m connectIOn With that Agam, whIle Stalhard may now contend 

that the pelson dId not act properly, the only eVIdence IS that Stalhard placed hIm m a 

29 Stalhald argued that two exhIbIts from the DepOSItion of Susan Kelffel cleated an Issue of 
materIal The transcnpt of the testimony was avaIlable at the hearmg, but Stalhald was permltted to argue 
legardmg two exhlblts to the Susan KeIffer deposItIOn Stalhard argued that celtam thmgs Stalhard claIms 
to be defiCienCies m the documentation Cleate an Issue offact WIth respect to Stalhard 5 clalm of "neghgent 
lendmg" First, there lS no testnnony m the 1 CCOl d thatthe state of the documentatlOn reveals any neglIgence 
Second, Stalhard pomts to no South Cal ohna authorIty for the PlOposltlOn that a cause of actIOn or affirmatIve 
defense fOI "negbgent lendmg" IS lecogmzed m South CarolIna 
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positlOn to act on hIS behalf, and there IS no eVIdence that the Savannah Bank had anythmg 

to do With hIS actions 

26 Fmally, In 2008, Stalhard sIgned a modIficatIOn of the loan m whIch he expressly 

affirmed the valIdIty of the loan 

27 For the fOlegomg reasons, I find that Stalhard's defenses fall 

28 In addItIOn to the total amount that IS due and OWing under the terms and condItIons 

of the August 23, 2007, PromIssory Note and the May 6, 2008, Loan ModIficatIon 

Agreement, I have conSIdered the SIX factors set out m Bar on Data Systems v Lote1, 297 

S C 382,377 S E 2d 296 (S C 1989), as follows 

1 The nature, dIfficulty and extent of the legal servIces rendered ThIS 
case Involved a foreclosure of a mortgage and enforcement of a note 
totalmg more than One MIllIon One Hundred Thousand Dollars 
Successfully plosecutmg a mortgage foreclosure Involves the 
exammatIOn of loan documents, exammatIOn of the tItle to real 
property, prepalatIOn of all pleadmgs necessary to brmg the case to 
trIal, appearmg at tnal and presentatIOn of eVIdence, pleparatlon of 
sale notice, attendmg foreclosure sale, conductmg dIscovery and 
depOSItions, preparmg motions and affidaVIts, and appearmg at the 
hearIngs on the Motions 

2 The tIme and labOl devoted to the case The affidaVit of fees set out In 

detaIl the amount of tIme spent by counsel m prosecutmg thIS case 
No eVIdence was presented to show that the time was not actually 
spent, or that the amounts of tIme spent were unreasonable 

3 The profesSIOnal standmg of counsel The PlamtIffs attorney has been 
a member of the South Carolma Bar for 28 years He has tried many 
foreclosure cases as well as other types of cases He IS experIenced 
With real estate and tItle matters HIS profesSIOnal standmg With the 
bar IS good 

4 The contmgency of compensatIOn ThIS case was not a contmgency fee 
matter 

5 The fee customanly charged m the locality for SImIlar serVIces The 
lates charged by the Piamtiffs attorney's law firm are as follows 
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(a) Para-legals 
(b) AssocIates 
(c) Paltners 

$ 
$ 
$ 

45 00 Pel HOUl 
175 00 Per Hour 
17500 - 250 00 Per HOUl 

These rates are m hne WIth those charged by law firms m Beaufort 
County, South Carolma, for thIS type of servIce 

6 The beneficIal results obtamed The attorney has successfully 
prosecuted thIS case, and has obtamed a beneficIal result for the 
Savannah Bank 

29 I find that the attorney's fees and expenses III the amount of Twenty One Thousand 

One Hundred EIghteen and 74/100 ($21,118 74) Dollars are reasonable for the work 

performed to date, and for the WOl k necessary to conclude thIs case 

CONCLUSION 

There IS no eVIdence In the record for thIS case to raIse any materIal questIOn of fact 

on the claIms of the Savannah Bank or the defenses of Alphonse Stalhard The only 

eVIdence m the record supports the claIm of the Savannah Bank that Stalhard IS Justly 

mdebted to the Savannah Bank m the amount of One MIlhon One Hundred Forty Two 

Thousand Four Hundred ThIrty FIve and 41/100 ($1,142,435 41) Dollars, as of March 16, 

2011, WIth mterest from March 16, 2011, through the date hereof In the amount of Twenty 

SIX Thousand Two Hundred ThIrty and 24/100 ($26,230 24) Dollars and attorney's fees 

and costs In the amount of Twenty One Thousand One Hundred EIghteen and 74/100 

($21,118 74) Dollars 

AccOldmgly, under Rule 56, SCRCP, and Cafe ASSOCIates LzmIted v Gengross, 

supla, Redwend LzmIted PartnershIp v Edwards, supra, Dawkzns v FIelds, SUp1 a , 

P P G Industrzes, Inc v 01 angeburg Paznt & Dec01 atmg Centel, Inc, SUp1 a , Hoal d ex 

7 el Hoar d v Roper Hospztal, Inc, supra, for Harbourslde Commumty Bank, As SefVlcmg 
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Agent for The Savannah Bank, N A , IS heleby awarded Judgment agamst Alphonse 

Stalhard, m the amount of One Mllhon One Hundled EIghty Nme Thousand Seven 

Hundled EIghty Four and 39/100 ($1,189,784 39) Doll rs 

IT IS SO ORDERED 

Beaufort, South Carolma 

ThIS ~ Day of June, 2011 
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SEEN 

LAW OFFICE OF MICHAEL W MOGIL, P A 

~ BYMl~ 
Alphonse Stalhard 
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