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STATEMENT OF ISSUE ON APPEAL 

I Dld the trlal court err In rullng that S C Code Ann 
§40-59-400, governlng resldentlal homebullders, lmposes 
personal llablllty on members of Llmlted Llablllty 
Companles? 

STATEMENT OF THE CASE 

ThlS appeal arlses from the Order of the trlal court In 

thlS matter, entered October 14, 2009 Thereln, the trlal 

court found In favor of the Appellant, 16 Jade Street, LLC 

(herelnafter "Jade Street") In the amount of $925,556 00, 

]olntly and severally agalnst R Deslgn Company, LLC 

(herelnafter "R Deslgn"), Carl R Aten, Jr (herelnafter 

"Aten"), and Catterson & Sons Constructlon (Catterson & Sons) 

The Summons and Complalnt was flled by Jade Street In 

thlS matter on Aprll 12, 2006, alleglng causes of actlon 

agalnst the Defendants related to defectlve constructlon work 

A bench trlal was held In Beaufort County before the Honorable 

Carmen T Mullen from October 13 through 16, 2008 The Court 

lssued lts Order on October 14, 2009 flndlng In favor of Jade 

Street on ltS clalms agalnst R Deslgn, Catterson & Sons, and 

Aten (R pp 15-16)1 The Court found In favor of Mlchael S 

Catterson lndl vldually as to the clalms asserted by Jade 

A declaratory Judgment actlon lS currently pendlng on the lssue 
of lnsurance coverage for R Deslgn and Aten Addltlonally, there 
lS a parallel appeal from the Flnal Order & Judgment by Jade 
Street on the flndlng of the trlal court In favor of Mr 
Catterson on the lssue of hlS lndlvldual llablllty 
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Street, and In favor of R Deslgn as to ltS breach of contract 

cross-clalm agalnst Catterson & Sons (R p 16) Jade Street 

recelved the court's Order on November 16, 2009, and the 

Notlce of Intent to Appeal was tlmely flIed on December 4, 

2009 

STATEMENT OF FACTS 

On July 27, 2004, a contract was executed between the 

Plalntlff and R Deslgn for the constructlon of the proJect 

Pursuant to the contract between them, R Deslgn was to provlde 

constructlon supervlslon serVlces on the proJect Aten was to 

dlrect these efforts as llcense holder for R Deslgn onslte 

(R pp 42-44) On September 7, 2004, bUlldlng permlts 

obtalned by Aten on behalf of R Deslgn were lssued for the 

ProJect and constructlon began that month (R p 26, llnes 

16-20, R P 48, llnes 2-9) Issues arose wlth constructlon 

between Jade Street and R Deslgn, and ultlmately, In March 

2005, Jade Street called on Kern-Coleman, the structural 

englneer of record, to perform an lnspectlon of the as-bullt 

condltlon of the proJect, to determlne ltS compllance wlth the 

plans and speclflcatlons, as well as the overall quallty of 

the bUlldlng constructlon (R p 27, llnes 1-10, R P 28, 

llnes 3-4) Kern-Coleman ldentlfled four (4) constructlon 

defects In ltS lnltlal report dated Aprll 1, 2005 (R p 4) 

Followlng Kern-Coleman's lnspectlon, there contlnued to 
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be problems onslte between both the owner and R Deslgn and R 

Deslgn and ltS subcontractors Catterson & Sons elther qUlt or 

was termlnated on July 22, 2005 (R pp 4-5) Dlsputes 

contlnued after Catterson & Sons' departure from the Job, and 

R Deslgn was termlnated from the ProJect on October 17, 2005 

(R P 28, 1 17 - R P 29, 1 1, R P 30, 1 11 - R P 31, 

1 10, R P 33, llnes 15-21, R P 37, llnes 5-10) 

The followlng day, Kern- Coleman performed a second 

lnspectlon on the proJect, and lssued a report on November 16, 

2005 that ldentlfled a total of thlrty-elght (38) defects wlth 

the constructlon of the proJect (R P 5) The Owner then 

brought In a new contractor, Anchor Constructlon, to remedy 

the eXlstlng constructlon and complete the structures (R p 

32, 1 19 - R P 33, 1 7) In addltlon, the owner retalned 

an englneer, Randall Stlll wlth H2L Consultlng Englneers, to 

address the structural lssues ldentlfled by Kern Coleman and 

to asslst wlth the remedlatlon (R p 34, 1 12, R P 35, 1 

3) Anchor, wlth gUldance from H2L, repalred and completed the 

bUlldlng ThlS case results 
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STANDARD OF REVIEW 

Statutory 1nterpretat1on lS a matter of law Catawba 

Ind1an Tr1be of S C v State of S C , 372 S C 519, 642 

S E 2d 751 (2007) Because the determ1nat1on of the proper 

1nterpretat1on of a statute lS a quest10n of law, th1S Court 

may reV1ew the lssue de novo Town of Summerv1lle v C1ty of 

N Charleston, 378 S C 107, 110, 662 S E 2d 40, 41 (2008) 

ARGUMENT 

I THE TRIAL COURT DID NOT ERR IN FINDING ATEN 
PERSONALLY LIABLE FOR THE ACTIONS HE UNDERTOOK AS 
GENERAL CONTRACTOR ON THE PROJECT 

A THE TRIAL COURT FOUND THAT, PURSUANT TO S C 
CODE §40-59-400 ET SEQ, PERSONAL LIABILITY 
IS CLEARLY IMPOSED UPON LICENSED INDIVIDUALS 

The Pla1nt1ff 1n the act10n below brought cla1ms aga1nst 

the compan1es, R Des1gn and Catterson & Sons, as well as 

aga1nst the 1nd1 v1dual owner/operators of those compan1es, 

Aten and Catterson, alleg1ng negl1gence and breach of 1mpl1ed 

warrant1es 1n the performance of the1r dut1es as bU1lder and 

subcontractor on the Jade Street proJect Among the var10US 

f1nd1ngs of fact and law 1n 1t'S F1nal Order & Judgment, the 

tr1al court found 2 

1 The Pla1nt1ff pa1d R Des1gn substant1al amounts on 

2 

There were slxteen (16) enumerated f1nd1ngs of fact and 
conclus1ons of law, exclud1ng subparts, 1n the F1nal Order & 
Judgment These are generally those f1nd1ngs and conclus1ons 
pert1nent to th1S lssue on appeal 
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the proJect contract (R P 8), 

2 The Plalntlff had the rlght to rely upon R Deslgn 

to construct the proJ ect In accordance Wl th the 

plans, speclflcatlons, appllcable bUlldlng codes 

and lndustry standards (R P 8), 

3 Aten was the resldentlal homebullder llcense holder 

for R Deslgn Because he was not a passlve llcense 

holder, but was onslte dally and personally 

lnvolved In constructlon process, he lS 

lndlvldually llable for the negllgence of hls 

company (R p 9), 

4 R Deslgn lmplledly warranted that ltS work would be 

In accordance wlth the plans, speclflcatlons, 

bUlldlng codes and lndustry standards (R p 10), 

5 R Deslgn had a duty to the Plalntlff to bUlld the 

proJect In accordance wlth the plans and 

speclflcatlons, appllcable bUlldlng codes and 

lndustry standards (R P 10), 

6 There were constructlon defects on the proJ ect 

prlor to the termlnatlon and/or reslgnatlon of R 

Deslgn (R p 10), 

7 The defects In constructlon were dlrectly due to 

the negllgence of R Deslgn and Aten 

14) , 
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8 R Des1gn breached 1 ts dut1es to the Pla1nt1ff 

(F1nal Order & Judgment, R p 14), 

9 As act1 ve llcense holder, Aten lS 1nd1 v1dually 

respons1ble for the negl1gence of h1S company (R 

P 14) 

Thus, the tr1al court determ1ned that Aten was 1nd1v1dually 

llable for the acts and/or om1SS1ons of R Des1gn In 

determ1n1ng that Aten was personally llable for the acts 

and/or om1SS1ons of R Des1gn, the tr1al court found that 

[P]ursuant to S C Code §40-59-400 et 
seq (2005), the Defendant Carl Aten was 
the "res1dent llcensee" for the company, 
as def1ned by the statute, not Just a 
mere member The Defendant Carl Aten was 
1n "respons1ble charge" of the proJect, 
and the statute prov1des that the llcense 
holder 1n respons1ble charge "assumes 
profess1onal respons1b1l1ty for the 
bU1ld1ng serv1ces" that the Defendant R 
Des1gn Construct1on Co prov1ded to the 
Pla1nt1ff S C Code Ann §40-50-400 
(2005) W1th regards to the causes of 
act10n for negl1gence, breach of 1mpl1ed 
warrant1es and damage to property, I f1nd 
that the Defendant Aten was more than a 
mere member manager He was the "res1dent 
llcensee," pursuant to S C Code §40-59-
400 (2005), and as such, he assume 
profess1onal respons1b1l1ty for the 
proJ ect Add1 t1onally, I f1nd that the 
term "profess1onal respons1b1l1ty" lS 
broad enough to 1nclude C1V1l llab1l1ty 
for negl1gently prov1d1ng bU1ld1ng 
serV1ces Therefore, the Defendant Carl 
Aten lS 1nd1v1dually llable 1n th1S 
matter as the llcensee under the theor1es 
of negl1gence, breach of 1mpl1ed 
warranty, for damage to the Pla1nt1ff's 
property 
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(R pp 9-10) 

The reason1ng of the tr1al court and 1tS f1nd1ngs of fact 

are sound and supported by clear statutory author1 ty In 

act10ns at law tr1ed w1thout a Jury, f1nd1ngs of fact by the 

Judge w1ll not be d1sturbed on appeal unless found to be 

w1thout eV1dence Wh1Ch reasonably supports them All Sa1nts 

Par1sh Waccamaw v Protestant Ep1scopal Church 1n D10cese of 

South Carol1na, 385 S C 428, 685 S E 2d 163 (2009), Knox v 

Bogan, 322 S C 64, 472 S E 2d 43 (Ct App 1996) S C Code 

§40-59-10 (2005), et seq, governs the llcensure of 

res1dent1al homebu1lders and spec1alty contractors In order 

for a bus1ness to operate as a contract1ng company, 1t must 

have a llcensed qual1fY1ng bU1lder or contractor as an 

employee S C Code §40-59-410 (2005) The tr1al court based 

1tS f1nd1ngs of fact related to Aten's 1nd1v1dual llab1l1ty 

upon Aten's own tr1al test1mony Aten lS the owner and 

manag1ng member of R Des1gn, LLC (R p 38, Ilnes 6-10) He 

lS the llcense holder for R Des1gn, and he hangs h1S llcense 

w1th R Des1gn (R p 39, Ilnes 8-13) Aten h1mself took the 

test for llcensure, pa1d for and made the appl1cat1on for the 

llcense, and the llcense was lssued to h1m 1nd1v1dually (R 

P 

(R 

39, Ilnes 14-22) 

P 41, Ilnes 

He lS the res1dent llcensee for R Des1gn 

11-14) Pursuant to h1S contract on the 

proJ ect, he agreed to superv1se the construct1on of the 
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proJect uSlng hls best sklll and attentlon (R P 44, llnes 

17-25, R P 47, llnes 7-12) He alone was responslble for the 

supervlslon of constructlon serVlces provlded by R Deslgn (R 

p 43, llnes 2-5) He had the flnal declslons as to what would 

be done by R Deslgn on the proJect (R p 43, llnes 6-9) He 

was solely responslble for the means, methods, technlques, 

consequences and procedures of the work done on the proJect 

(R p 47, llnes 3-8) If the proJ ect was not bUll t In 

accordance Wl th the appllcable bUlldlng code, then he as 

llcense holder for R Deslgn, lS personally responslble (R p 

48, llnes 5-8) Therefore, pursuant to S C Code §40-59-400 

(2005), et seq ,the trlal court found that Aten was the 

"resldent llcensee" for R Deslgn, as deflned by the statute, 

and not Just a mere member Aten was In "responslble charge" 

of the proJ ect, and the statute provldes that the llcense 

holder responslble charge "assumes professlonal 

responslblll ty for the bUlldlng servlces" provlded to the 

Plalntlff on the proJect S C Code Ann §40-59-400 (2005) 

( Based upon the foregolng It lS clear that the factual 

flndlngs of the trlal court were supported by the testlmony of 

Aten hlmself The Appellant has couched hls appeal as a 

questlon of law, and lndeed, when facts are undlsputed and 

susceptlble of only one lnference, the lssue presented for 

reVlew lS one purely of law Lusk v Callaham, 287 S C 459, 
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339 S E 2d 156 (Ct App 1986) In th1S case, based upon a 

clear read1ng of S C Code Ann §40-59-400 (2005), the tr1al 

court was correct 1n 1tS f1nd1ng that Aten lS 1nd1v1dually 

llable for h1S negl1gence 1n the construct1on of the proJect 

B R DESIGN'S STATUS AS A LIMITED LIABILITY 
COMPANY DOES NOT PROVIDE AN ABSOLUTE SHIELD TO 
ATEN FROM INDIVIDUAL LIABILITY GIVEN THE 
FINDINGS OF THE TRIAL COURT IN THIS CASE 

In 1tS F1nal Order & Judgment, the tr1al court exam1ned 

the argument by Aten that, because of R Des1gn's status as a 

L1m1 ted L1ab1l1 ty Company, he was 1nsulated from personal 

llab1l1ty for h1S acts and om1SS1ons 1n th1S case The tr1al 

court properly reJected that argument and found that Aten, as 

d1scussed supra, was personally llable The Appellant argues 

that, pursuant to the prov1s1ons of the Un1form L1m1ted 

L1ab1l1ty Company Act of 1996, S C Code § 33-44-101, et 

seq, the prov1s1ons of the Act Ilm1t1ng llab1l1ty for LLC 

members trumps those of the statutes govern1ng the llcensure 

and profess1onal respons1b1l1t1es of South Carol1na horne 

bU1lders 

The courts of South Carol1na have~not had the occaS1on to 

lssue a deC1S1on d1rectly address1ng Member llab1l1ty for 

torts 1n the context I of an LLC However, the courts have 

d1scussed at some length the eX1stence of such llab1l1ty 1n 

the case of 1ncorporated bus1nesses The South Carol1na 
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Supreme Court has recognlzed that generally the reason for the 

creatlon of a corporatlon lS to llml t llablll ty Hunt v 

Rabon, 275 S C 475, 477, 272 S E 2d 643, 644 (1980) However, 

South Carollna law lS clear that the lffiffiunlty of shareholders, 

offlcers or dlrectors In a corporatlon lS not absolute S C 

Code §33-6-220(b) (1988) speclflcally provldes that a 

shareholder of a corporatlon may become personally llable for 

the acts of a corporatlon by reason of hls own acts or 

conduct The South Carollna Supreme Court has also recognlzed, 

In accordance wlth S C Code §33-6-220(b), that an offlcer or 

dlrector may lncur llablllty If he lS shown to have 

partlclpated In or dlrected the tortlous act ~ In fact, 

the Supreme Court has held that noth~ng In the law shlelds a 

corporate dlrector from dlrect llablllty In tort for hls own 

actlons BPS, Inc v Worthy, 362 S C 319, 328, 608 S E 2d 

155, 160 (2005) (emphasls added) A corporate dlrector lS 

personally llable for any tortlous acts he partlclpated In or 

dlrected, and the corporate vell does not protect such 

employee or offlcer from llablllty for hls own actlons ~ at 

328-329, 60 S E 2d at 160-161 Thls lmportant protectlon has 

been carved out of the State statutes of lncorporatlon 

speclflcally to prevent an lndlvldual from uSlng a corporate 

entlty to shleld hlm from llablllty for hls tortlous conduct 

The Supreme Court has gone as far as to speclflcally explaln 
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that "an 1nd1v1dual bus1nessman cannot be allowed to h1de from 

the normal consequences of carefree entrepreneur1ng by d01ng 

so through a corporate shell " Mult1med1a Publ1sh1ng of South 

Carol1na v J R Mull1ns, 314 S C 551, 556, 431 S E 2d 569, 

573 (1993) 

It lS generally accepted that "when the statutory 

pr1v1lege of d01ng bus1ness 1n the Ilm1ted Ilab1l1ty form lS 

employed as a cloak for the evaS10n of obl1gat1ons, as a mask 

beh1nd Wh1Ch to do 1n]Ust1ce or 1nvoked to subvert equ1ty, the 

separate personal1ty of the Ilm1ted Ilab1l1ty company w1II be 

d1sregarded Am Jur 2d L1m1ted L1ab1l1ty Compan1es §19 (2009) 
\ 

The South Carol1na Supreme Court has upheld th1S general 

pr1nc1ple w1th respect to 1nd1v1dual member Ilab1l1ty 1n the 

face of unlawful d1str1but1ons See e 9 Mazloom v Mazloom, 

382 S C 307, 675 S E 2d 746 (2009) (hold1ng that a member who 

assents to an unlawful d1str1but1on lS personally llable 

pursuant to S C Code §33-44-407 (a) (2006)) However, the 

pr1nc1ple that a member of an LLC who has personally dlrected 

and part1c1pated Ln a tort shall not be shlelded by h1S status 

as a member of an LLC has been examlned and upheld In a number 

of other ]ur1sdlctlons See e 9 Verture Inc v Meshkln, 429 

F Supp 2d 479 (0 Conn 2006), People v Pac1f1c Landmark, 129 

Cal App 4th 1203, 29 Cal Rpt 3d 193 (2d OlSt 2003), Clement 

Contract1ng Group Inc v Coatlng Sys LLC, 991 So 2d 971 (Ala 
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2003), Brophy v Ament, 2008 WL 48216110 (D N M 2008), 

Gunnlngs v Internet Cash Enterprlse of Ashvllle, LLC, 2007 WL 

1931291 (W D N C 2007), State ex ReI Cooper v NCCS Loans, 

Inc, 174 N C App 630, 624 S E 2d 371 (2005) Indeed, lt has 

been presumed that South Carollna Ilmlted llablllty companles 

would enJoy the same llablllty provlslons as statutory close 

corporatlons, gl ven thelr slmllarl tles Shawn M Flanagan, 

Plerclng the Corporate Vell In South Carollna, 35 S CLaw 

November 18, 2006 

Because of hlS personal lnvolvement In the dally 

operatlons of the work on the proJect at lssue In thlS case, 

and because of the personal responslbllltles lmputed to hlm by 

vlrtue of hlS llcense as a home bUllder contractor In the 

State of South Carollna, the trlal court was correct In ltS 

flndlng that Aten should be held lndlvldually llable for hlS 

acts and/or omlSSlons durlng the constructlon of the proJect 

Aten lS the member-manager of a "llmlted" llablllty company 

It would be counter-lntultlve to presume that the llablllty 

provlslons appllcable to Ilmlted llablllty companles do 

anythlng other than provlde a reasonable Ilmltatlon on the 

buslness llablllty of the company It would be unreasonable to 

read the prOV1Slons of the Unlform Llmlted Llablllty Company 

Act to provlde a complete shleld to all llablll ty of 1 ts 

members for any acts taken under the corporate gUlse 
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CONCLUSION 

For the reasons dlscussed hereln, the trlal court should be 

upheld and thls Court should afflrm that Aten lS personally 

llable for the acts or omlSSlons undertaken by hlm on behalf 

of R Deslgn In so flndlng, thls Court wlll follow the 

mul tl tude of other J urlsdlctlons and effectuate the clear 

lntent of the leglslature In preventlng lndlvlduals from uSlng 

a corporate shell as a shleld to protect them from llablllty 

for thelr own tortlous conduct 

SIGNATURE BLOCK FOLLOWS ON NEXT PAGE 
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Indlvldually and In hls capaclty as prlnclpal and agent of R 
Deslgn Constructlon Co , LLC, Catterson & Sons Constructlon 
and Mlchael S Catterson, Indlvldually and In hlS capaclty as 
prlnclpal and agent of Catterson & Sons Construct lon, 

Of Whom 

Carl R Aten, Jr , lS 

And 

Mlchael S Catterson, Indlvldually and 
In hlS capaclty as prlnclpal and 

Appellant/Respondent, 

agent of Catterson & Sons Construct lon, lS Respondent, 

R Deslgn Constructlon Co, LLC, and 
Carl R Aten, Jr 

Klntz Electrlc 

Thlrd Party Plalntlffs, 

Thlrd Party Defendant 

PROOF OF SERVICE 



I, Mlchael D Freeman, wlth the law flrm of GRIFFITH, SADLER 
& SHARP, P A , Attorneys for Respondents/Appellants, 16 Jade 
Street, LLC, hereby certlfy that on December 1, 2010, I 
served a copy of the Flnal Brlef of Respondent upon all 
counsel of record llsted below, Vla flrst-class mall, postage 
pre-pald to the followlng addresses 

Attorneys for Carl R Aten, Jr 
Mary Bass Lohr 
Howell Glbson & Hughes, P A 
Post Offlce Box 40 
Beaufort, South Carollna 29901 

Attorneys for M~chael Catterson 
Jeffrey A Ross 
Albert A Lacour, III 
Clawson & Staubes, LLC 
126 Seven Farms Drlve, SUlte 200 
Charleston, South Carollna 29492 

Attorneys for Catterson & Sons Construct~on 
Thomas Justln Flnn 
Flnn Law Flrm, P C 
Post Offlce Box 6003 
Hllton Head Island, South Carollna 29938-6033 

Attorney for K~ntz Electr~c 
James J Wegmann 
Weldner & Wegmann, L L C 
6 Professlonal Vlllage Clrcle 
Beaufort, SC 29907 

December 1, 2010 

Beaufort, South Carollna 

GRIFFITH, SADLER, & SHARP, P A 

600 Monson Street 
Post Offlce Drawer 570 
Beaufort, SC 29901-0570 
(843) 521-4242 


