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Carrol Washington - Cross by Ms. Schill

when I wrote Charles Verner the detailed letter just like

I wrote you, I told him the same thing.  So prior before

trial or anything he knew, he knew the name, I am not

saying he knew who he was as a person but he knew the name

because I adamantly put it in the letter that I wrote him.

Q So in a communication you wrote down you discussed

Mr. Thompson?

A Yeah and --

Q And some prior dealings between the victim and Mr.

Thompson?

A Yes.  And like I said I told him that, you know, I

didn't know it was the alleged victim until court, I

thought it was the Owens but it come to find out it was

the alleged victim when it came to the trial.

Q And that is because of what Ms. Sims said in trial?

A Yeah.

Q Okay.  

MS. MCMAHAN:  Nothing further, Your Honor.

THE COURT:  Yes, Ms. Schill, do you have any

questions?

MS. SCHILL:  Just one, Your Honor, briefly.

CROSS-EXAMINATION

By Ms. Schill: 

Q Mr. Washington, did I understand your testimony

correctly, you said you nearly, you mentioned Christopher
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Carrol Washington - Cross by Ms. Schill

Thompson's name but you had mentioned nothing about Mr.

Thompson being involved in the prior divorce proceedings

with Mr. Verner.  Like you made no connection in the

letter, is that fair to say?

A I can't actually remember but I know I put his name

in the letter.  It would be detailed.

Q You had said, you said something to the effect that I

am not saying he, meaning Mr. Verner, knew who he, meaning

Mr. Thompson was.  So is that right?

A Yeah, I spoke his name though.

Q Okay.  I wanted to make sure my understanding is

correct.  So you had indicated in the letter, you had

mentioned Mr. Thompson's name and had indicated that he

might have, he meaning Mr. Thompson, might have been

involved in some kind of sexual misconduct with one of the

children?

A That is what the mother told me and Tonya.

Q That was the, what your letter was concerning?

A That is what she said, I heard that out of her mouth.

Q Okay.  And you merely relayed that back to Mr.

Verner?

A Yes and Officer Epps when we first talked.

Q Okay.  Those are all the questions I have.

THE COURT:  Anything in redirect on Mr. Washington?

MS. MCMAHAN:  None, Your Honor, the Applicant rest.
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THE COURT:  Does the State intend to call any other

witnesses in the matter?

MS. SCHILL:  No, Your Honor.

THE COURT:  Okay, well, Mr. Washington, again, it is

a pleasure meeting you and sorry we can't be together face

to face.  I would ask that you please stay in touch with

your lawyer, I will take the matter under advisement and

take a look at it.  Thank you very much.

*** END OF REQUESTED TRANSCRIPT OF RECORD *** 
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CERTIFICATE OF REPORTER

 
 
 
 
State of South Carolina   ) 

          ) 
County of Newberry          ) 
 
 
 
 
 

I, Joy E. Holston, Official Court Reporter for the 

Eighth Judicial Circuit of the State of South Carolina, do 

hereby certify that the foregoing is a true, accurate and 

complete transcript of record of the proceedings had and 

evidence introduced in the trial of the captioned case, 

relative to appeal, in the County of Newberry South 

Carolina, on the 27th day of January, 2021. 

I do further certify that I am neither of kin, 

counsel nor interest to any party hereto. 

 
 
 

         September 21, 2021 
 
 
 
 

______________________________ 
 

 Joy E. Holston, Court Reporter 
 

 My Commission expires:  May 2, 2026 
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PETITIONER’S STATEMENT OF THE ISSUES PRESENTED 

1.  Whether Trial Counsel provided ineffective assistance of counsel for failing to diligently 
investigate into the complaining witness’ mother for the existence of a conflict of interest and for 
failing to move for a mistrial at trial after he discovered that a conflict of interest existed because 
trial counsel represented the complaining minor witness’ mother in her divorce? 
 
2.  Whether Trial Counsel provided ineffective assistance of counsel when he failed to object 
to the solicitor’s closing argument because the solicitor improperly bolstered the complaining 
minor witness where the case was a credibility battle and where the trial court’s jury instruction 
failed to inform the jury they were the sole arbiters of credibility and arguments of counsel were 
not evidence? 
 

RESPONDENT’S COUNTERSTATEMENT OF THE ISSUES PRESENTED 

1. The PCR court correctly found Trial Counsel was not ineffective during his cross-
examination of the complaining minor’s mother because he was not representing conflicting 
interests at that time and his prior representation of the witness did not negatively affect his 
representation of Petitioner. 
 
2.  The PCR court properly found Trial Counsel was not ineffective for failing to object to 
the solicitor’s closing argument because the solicitor neither made personal assurances of the 
victim’s credibility nor asked the jurors to put themselves in the victim’s shoes.
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STATEMENT OF THE CASE 

Petitioner is confined in the South Carolina Department of Corrections.  Petitioner was 

indicted at the May 2017 term of the Newberry County Grand Jury for first degree criminal 

sexual conduct with a minor (2015-GS-36-0546).  Charles Verner, Esquire (“Trial Counsel”), 

represented Petitioner.  Deputy Solicitor Dale Scott and Assistant Solicitor Taylor Daniel, of the 

Eighth Circuit Solicitor’s Office, prosecuted the case.  On February 29, 2016, Petitioner 

proceeded to trial before the Honorable Donald B. Hocker and a jury.  The jury found Petitioner 

guilty as indicted on March 2, 2016.  Judge Hocker sentenced Petitioner to twenty-five years’ 

imprisonment. 

 Petitioner filed a timely notice of appeal.  Lara M. Caudy, Esquire, of the South Carolina 

Commission on Indigent Defense – Office of Appellate Defense, submitted a brief and motion to 

be relieved pursuant to Anders v. California, 386 U.S. 738 (1967).  The South Carolina Court of 

Appeals dismissed Petitioner’s appeal on June 13, 2018.  The remittitur was issued on July 2, 

2018. 

 Petitioner filed his application for post-conviction relief on September 10, 2018 (2018-

CP-36-00414).  He alleged the following grounds for relief in his application: 

A. Ineffective assistance of Trial Counsel during the guilt phase of the trial 
1. Trial Counsel was ineffective for failing to object to the amendment of the 

indictment from criminal sexual conduct with an adult to first degree criminal 
sexual conduct with a minor, which increased the maximum sentence 

2. Trial Counsel failed to adequately investigate improper conduct by law 
enforcement in order to properly challenge the officers’ credibility 

3. Ineffective assistance of Trial Counsel for failure to object to leading 
questions by the prosecutor 

4. Ineffective assistance of Trial Counsel for failure to object to impermissible 
victim impact evidence in the solicitor’s closing argument 

5. Ineffective assistance of Trial Counsel for failure to object to the solicitor’s 
argument that Petitioner had lied under oath 
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6. Ineffective assistance of Trial Counsel for failure to object to impermissible 
vouching for the credibility of the State’s witnesses during the solicitor’s 
closing argument 

7. Ineffective assistance of Trial Counsel for failing to object to the solicitor’s 
improper remarks that the jury could act as the conscience of Newberry 
County 

8. Ineffective assistance of Trial Counsel for failing to object to the solicitor’s 
use of improper epithets intended to appeal to the jurors’ prejudices and 
emotions 

9. The totality of Trial counsel’s failures throughout the entire trial created a 
reasonable probability that, but for the cumulative effect of Trial Counsel’s 
unprofessional errors, the result of the proceeding would have been different 
 

B. Ineffective assistance of Trial Counsel during the sentencing phase of the trial 
1. Trial Counsel failed to investigate, develop, and present all available relevant 

and admissible mitigating evidence 
2. Trial Counsel failed to object to inflammatory and irrelevant evidence 

presented by the prosecution 
3. Trial Counsel failed to object to the trial court's improper jury charge that the 

victim’s testimony need not be corroborated 
 

C. Ineffective assistance of Trial Counsel during the guilt phase of the trial 
1. Trial Counsel’s cross-examination of a key witness for the State was impeded 

by Trial Counsel’s conflict of interest 

On January 18, 2021, Petitioner filed an amended application for post-conviction relief by and 

through counsel Ashley A. McMahan, Esquire, raising the following allegations: 

1. Ineffective assistance of Trial Counsel 
a. Conflict of interest and failure to move for a mistrial once the victim’s mother 

indicated Trial Counsel had represented her in the past 
b. Failure to object to multiple Golden Rule and vouching statements made during 

the solicitor’s closing argument 
c. Allowing a juror to be seated that had worked with Petitioner and that Petitioner 

had asked repeatedly not to have on the jury 
 
Respondent filed its return on December 17, 2018, and a virtual evidentiary hearing into the 

matter was convened on January 29, 2021, before the Honorable J. Mark Hayes, II.  Petitioner 

was present at the hearing and represented by Ashley McMahan, Esquire.  Assistant Attorney 

General Brianna L. Schill, of the South Carolina Attorney General’s Office, represented 

Respondent.  At the hearing, Petitioner went forward on the allegations raised or restated in his 
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amended application.  By written order dated June 21, 2021, and filed July 1, 2021, Judge Hayes 

denied and dismissed the application. 

 Petitioner thereafter filed a timely notice of appeal.  By and through counsel Victor R. 

Seeger, Esquire, Petitioner filed a petition for writ of certiorari on February 22, 2022.  This 

Return follows. 

STANDARD OF REVIEW 

The post-conviction relief court’s findings of fact receive great deference during 

appellate review and will be upheld if “any evidence of probative value” exists in the record to 

support the lower court’s findings.  Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d 525, 527 

(2016).  Questions of law are reviewed de novo, and appellate courts will reverse the decision of 

the post-conviction relief court when it is controlled by an error of law.  Id.; Smalls v. State, 422 

S.C. 174, 180-81, 810 S.E.2d 836, 839 (2018). 

 In a post-conviction relief action, an applicant has the burden of proving the allegations 

in his or her application.  Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 

(1985).  When an applicant alleges ineffective assistance of counsel as a ground for relief, he or 

she must prove that “counsel’s conduct so undermined the proper functioning of the adversarial 

process that the trial cannot be relied upon as having produced a just result.”  Strickland v. 

Washington, 466 U.S. 668, 686 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814.  The proper 

measure of performance is whether an attorney provided representation within the range of 

competence required in criminal cases.  Strickland, 466 U.S. at 687.  “There is a strong 

presumption that counsel rendered adequate assistance and exercised reasonable professional 

judgment in making all significant decisions in the case.”  Ard v. Catoe, 372 S.C. 318, 331, 642 
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S.E.2d 590, 596 (2007).  The applicant must overcome this presumption to receive relief.  Cherry 

v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989). 

Judicial scrutiny of counsel’s performance must be highly deferential, as it is all too 

tempting for a defendant to second guess counsel’s assistance after conviction or adverse 

sentence, and it is all too easy for a court, examining counsel’s defense after it has proved 

unsuccessful, to conclude that a particular act or omission of counsel was unreasonable.  

Strickland, 466 U.S. at 689.  “[E]very effort be made to eliminate the distorting effects of 

hindsight” and to evaluate counsel’s decisions at the time they were made.  Id.  Accordingly, 

courts must be wary of second-guessing counsel’s tactics.  Whitehead v. State, 308 S.C. 119, 

122, 417 S.E.2d 529, 531 (1992). 

 Courts use a two-pronged test in evaluating allegations of ineffective assistance of 

counsel.  First, the applicant must prove that counsel’s performance was deficient. Under this 

prong, attorney performance is measured by its “reasonableness under professional norms.” 

Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland, 466 U.S. at 688).  Second, 

counsel’s deficient performance must have prejudiced the applicant such that “there is a 

reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding 

would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.  The standards do 

not establish mechanical rules; the ultimate focus of inquiry must be on the fundamental fairness 

of the proceeding whose result is being challenged.  Strickland, 466 U.S. at 696.  A court need 

not first determine whether counsel’s performance was deficient before examining the prejudice 

suffered by the defendant as a result of the alleged deficiencies.  Id. at 697.  If it is easier to 

dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that course 

should be followed.  Id.  
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ARGUMENT 

I. The PCR court correctly found Trial Counsel was not ineffective during his 

cross-examination of the complaining minor’s mother because he was not 

representing conflicting interests at that time and his prior representation of the 

witness did not adversely affect his representation of Petitioner. 

 The PCR court’s finding that Trial Counsel was not ineffective due to a conflict of 

interest when cross-examining the victim’s mother, notwithstanding the fact Trial Counsel had 

represented the witness in a divorce proceeding many years earlier, was correct because Trial 

Counsel was not representing competing interests at the time of Petitioner’s trial and Petitioner 

failed to show that his representation was adversely affected by Trial Counsel’s prior 

representation. 

 Petitioner was accused of molesting a minor (“Victim”) on multiple occasions when she 

would come over to play at his apartment.  At trial, the State called Nicole Simms, Victim’s 

mother, who testified Victim began behaving strangely in 2014 and did not want to visit the 

apartment complex where Petitioner lived anymore.  (App.pp.114–22).  On cross-examination, 

Trial Counsel asked Simms if her children ever hid in the closet to avoid visitation with Simms’ 

ex-husband, Christopher Thompson, and Simms acknowledged they did.  (App.p.126, line 23–

p.127, line 4).  Trial Counsel then asked if Simms told investigators that one of her children was 

being molested by someone in Thompson’s family.  (App.p.127, lines 5–7).  Simms denied 

making that statement, claimed her oldest daughter told a counselor about “something” 

happening to Victim, and then stated, “You ought to know, because you was my divorce lawyer 

and you bringing up something in my divorce.”  (App.p.127, lines 12–16).  Trial Counsel and 

Simms began talking over one another, with Trial Counsel attempting to ask questions and 
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Simms insisting Trial Counsel was the lawyer who represented her in her divorce from 

Christopher Thompson.  (App.p.127, line 17–p.128, line 2).  After the trial court admonished 

Simms to wait for Trial Counsel to finish his question before answering, Trial Counsel asked 

again whether Simms ever told investigators that her oldest daughter had been abused by a 

family member.  (App.p.128, lines 3–11).  Simms again denied making such a statement, but she 

acknowledged stating her oldest daughter “did make an exaggeration about something happening 

to her little sister” at their father’s house.  (App.p.128, lines 12–14).  Trial Counsel did not ask 

Simms any more questions. 

 At the evidentiary hearing before the PCR court, Trial Counsel testified he learned after 

the trial that he had represented Nicole Simms in an uncontested divorce action in 2006 or 2007, 

when she was known as Nicole Thompson.  (App.p.467, lines 2–9).  Trial Counsel stated he did 

not recognize Simms during the trial because so much time had passed since the divorce 

proceeding and Simms had changed her name.  (App.p.467, lines 10–18).  Trial Counsel testified 

that Simms was not involved with Petitioner at the time of her divorce from Christopher 

Thompson and that no disputes as to custody or property arose during the representation.  

(App.p.467, line 18–p.468, line 15).  Trial Counsel remembered being caught off guard when 

Simms told him he had been her divorce lawyer.  (App.p.469, lines 4–13).  Although he 

acknowledged Simms was the victim’s mother, Trial Counsel thought Simms’ testimony was not 

important to the outcome of Petitioner’s case.  (App.p.481, lines 8–17). 

 An attorney who represents conflicting interests breaches the basic duty of loyalty; in 

such cases, a PCR applicant is not required to show prejudice in the traditional Strickland sense 

of “a reasonable probability the result of the proceeding would have been different.”  Gonzales v. 

State, 419 S.C. 2, 9–10, 795 S.E.2d 835, 839 (2017), abrogated on other grounds by Smalls v. 
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State, 422 S.C. 174, 810 S.E.2d 836 (2018).  Rather, prejudice is presumed if the applicant 

proves that counsel actively represented conflicting interests and that this actual conflict of 

interest adversely affected counsel’s performance.  Id. at 10, 795 S.E.2d at 839.  An “actual 

conflict of interest” occurs where a defense attorney owes duties to a party whose interests are 

adverse to those of the defendant, i.e., if it is shown that the attorney owes a duty to the 

defendant to take some action that could be detrimental to his other client.  Id. (citing Jordan v. 

State, 406 S.C. 443, 449, 752 S.E.2d 538, 541 (2013)).  The PCR applicant bears the burden of 

proving an actual conflict of interest existed and that it necessitates relief.  Id.  The mere 

possibility of a conflict is insufficient to impugn a criminal conviction.  Lomax v. State, 379 S.C. 

93, 101, 665 S.E.2d 164, 168 (2008), abrogated on other grounds by Smalls, 422 S.C. 174, 810 

S.E.2d 836. 

 In this case, Simms was no longer a client of Trial Counsel; Trial Counsel stopped 

representing Simms in early 2007, many years before Petitioner’s arrest.  Trial Counsel’s 

representation of Simms concerned a simple uncontested divorce, which did not involve any 

custody issues and which consequently had nothing to do with Victim, with Petitioner, or with 

any matter relevant to the State’s case against Petitioner.  Based on these facts, the PCR court 

correctly found Trial Counsel did not “actively represent conflicting interests” because Trial 

Counsel owed no duty to Simms that could have negatively affected his representation of 

Petitioner.  See Gonzales, 419 S.C. at 10, 795 S.E.2d at 839.  Because the PCR court’s finding 

was based on evidence of probative value, it must be upheld pursuant to this Court’s deferential 

standard of review for PCR cases.  Sellner, 416 S.C. at 610, 787 S.E.2d at 527. 

 Petitioner argues Trial Counsel still had a duty of confidentiality toward Simms, which 

adversely affected his performance by preventing him from adequately cross-examining her.  

App. 567Volume II



8 

Petitioner claims his main defense at trial was that Victim mistakenly accused him of sexual 

abuse that was actually committed by Christopher Thompson.  He argues Trial Counsel could 

not pursue that defense because his ongoing duty of confidentiality made him cut short his 

questioning of Simms after he realized Simms was his former client.  This argument is 

conclusively refuted by the trial transcript.  Even after Simms told Trial Counsel that he had 

represented her in her divorce from Christopher Thompson, Trial Counsel continued asking 

Simms whether she had ever accused Thompson of molesting her children, and Simms clearly 

replied she had not.  (App.p.127, line 5–p.128, line 14).  Evidently, Trial Counsel did not believe 

his questioning of Simms on this point violated the duty of confidentiality.  This fact accords 

with Trial Counsel’s testimony at the PCR hearing that his earlier representation of Simms did 

not concern any issues related to Thompson’s custody of Simms’ children.  Even assuming, 

arguendo, that Trial Counsel did have an ongoing duty of confidentiality toward Simms, such a 

duty clearly did not prevent him from trying to advance Petitioner’s defense theory.  Therefore, 

the PCR court correctly found Petitioner failed to show that an actual conflict of interest 

adversely affected Trial Counsel’s performance.  See Gonzales, 419 S.C. at 10, 795 S.E.2d at 

839.  Consequently, the presumption of prejudice articulated in Gonzales does not apply.1 

 

1 In addition, cases like Gonzales, Lomax, and State v. Gregory, 364 S.C. 150, 612 S.E.2d 449 
(2005), in which the South Carolina Supreme Court held prejudice must be presumed due to a 
conflict of interest, concerned “multiple concurrent representation,” i.e., the simultaneous 
representation of multiple clients during the same proceeding.  Petitioner’s case, by contrast, 
concerns “successive representation,” i.e., representation of a client at a proceeding involving a 
previous client.  The Supreme Court of the United States has recognized this distinction and has 
never extended the presumption of prejudice to cases of successive representation.  See Mickens 
v. Taylor, 535 U.S. 162, 175–76 (2002) (declining to address whether the presumption of 
prejudice for cases involving multiple concurrent representation, where prejudice is highly 
probable and difficult to prove, should extend to cases involving successive representation, 
which do not present comparable difficulties).  Therefore, even if Petitioner’s case involved an 
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 In the absence of a presumption of prejudice, Petitioner must show, by a preponderance 

of the evidence, that the results of his trial would likely have been different but for Trial 

Counsel’s alleged deficiencies.  Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.  Petitioner 

introduced no evidence to support his contention that, had Trial Counsel more thoroughly cross-

examined Simms, Simms would have changed her testimony and accused Thompson of 

molesting Victim.  See Martin v. State, 427 S.C. 450, 455, 832 S.E.2d 277, 280 (2019) (holding 

mere speculation as to what a witness’s testimony would have been cannot satisfy a PCR 

applicant’s burden of showing prejudice).  Therefore, because no actual conflict of interest 

justified a presumption of prejudice in this case, the PCR court correctly found Petitioner failed 

to meet his burden.  This Court, therefore, should deny Petitioner’s petition for a writ of 

certiorari as to this issue. 

II. The PCR court properly found Trial Counsel was not ineffective for failing to 

object to the solicitor’s closing argument because the solicitor neither made 

personal assurances of the victim’s credibility nor asked the jurors to put 

themselves in the victim’s shoes. 

 The PCR court’s finding that Trial Counsel was not ineffective for failing to object to the 

solicitor’s closing argument was correct because the solicitor never vouched for the credibility of 

Victim and never asked the jurors to put themselves in Victim’s shoes. 

 The assessment of witness credibility is within the exclusive province of the jury.  

Tappeiner v. State, 416 S.C. 239, 250, 785 S.E.2d 471, 476 (2016).  A solicitor may argue the 

credibility of the State’s witnesses if the argument is based on the record or its reasonable 

 

actual conflict of interest adversely affecting Trial Counsel’s performance, it is not clear that 
Petitioner should be excused from making the traditional Strickland showing of prejudice. 
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inferences; however, a solicitor may not vouch for the credibility of a witness based on personal 

knowledge or other information outside the record.  Matthews v. State, 350 S.C. 272, 276, 565 

S.E.2d 766, 768 (2002).  Improper comments do not automatically require reversal; an applicant 

must prove the solicitor’s comments so infected the trial with unfairness as to make the resulting 

conviction a denial of due process.  Humphries v. State, 351 S.C. 362, 373, 570 S.E.2d 160, 166 

(2002). 

 At Petitioner’s trial, the solicitor began his closing argument with the following language: 

Sometimes, if you listen carefully, the softest voices speak the loudest.  
Sometimes the words of the smallest carry the greatest weight.  There are times 
that a voice like this cries out from the dark begging to be heard, asking to be 
believed.  And this is what a child in this case looks like. . . .  Will you believe the 
soft voice of the meek whose message rings the loudest, or are you going to 
believe the voice of the taker? 
 

(App.p.343, line 25–p.344, line 13).  He later noted the consistency between Victim’s statements 

at the forensic interview and the testimony she gave in court, and he asked the jurors whether 

they truly believed “an eight, nine, 10-year-old is capable of concocting something like this.”  

(App.p.346, lines 19–23; p.349, lines 3–8).  He also pointed out most children of Victim’s age 

wouldn’t know enough about sex to be able to fabricate as detailed an account of sexual abuse as 

the one Victim gave.  (App.p.349, line 17–p.350, line 4).  He also stated that it took courage for 

Victim to testify in court, stating, “I can’t imagine being in her shoes.”  (App.p.347, lines 2–9).  

He emphasized that neither Victim nor her family had any motive to frame Petitioner for sexual 

abuse.  (App.p.347, lines 10–17; p.348, line 15–p.349, line 3; p.351, lines 1–8).  He also noted 

Victim did not change her story despite the pressure of cross-examination, stating “a child will 

fold under a cross-examination because they’re not capable of lying to that degree and to that 

extent.”  (App.p.354, lines 18–23). 
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 The solicitor noted that the question of who was credible was up to the jury.  (App.p.353, 

lines 23–24).  He asked again whether the jury thought “the average nine, 10-year-old is capable 

of . . . coming in here and swearing on the Bible [and] telling that story like that in front of you 

all.”  (App.p.354, lines 11–13).  He then stated, “I submit to you she was wholly credible.  That 

she’s only capable of telling the truth.  She’s not capable of carrying on a lie to that degree for 

that long.  A child just isn’t capable of doing that.”  (App.p.354, lines 14–18). 

 Trial Counsel did not object to any portion of the solicitor’s closing argument.  At the 

PCR hearing, Trial Counsel testified he reviewed the solicitor’s argument and did not see 

anything that he thought clearly crossed a line.  (App.p.473, line 21–p.474, line 17). 

 Petitioner argues the solicitor’s comments regarding Victim’s credibility constituted 

improper vouching because the solicitor explicitly assured the jury that Victim was “wholly 

credible” and claimed she was incapable of lying; therefore, Petitioner contends Trial Counsel 

was ineffective for failing to object to them.  However, the solicitor never suggested the jury 

should believe Victim because the solicitor personally knew she was credible based on 

information outside the record, which is the definition of vouching.  See Matthews, 350 S.C. at 

276, 565 S.E.2d at 768.  Rather, all of the solicitor’s arguments concerning Victim’s credibility 

were based on reasonable inferences from the record.  The solicitor made several arguments for 

Victim’s credibility: that Victim’s testimony was consistent with her forensic interview, that 

Victim’s account was too detailed to have been concocted by a child without any sexual 

experience, that Victim had no motive to falsely accuse Petitioner, and that Victim would have 

“cracked” under the pressure of cross-examination if she had not been telling the truth.  All of 

these arguments are reasonable inferences from the testimony presented at trial.  When the 

solicitor said, “I submit to you she was wholly credible,” it was in the context of these evidence-

App. 571Volume II



12 

based arguments; nothing about that statement would have suggested to the jury that the solicitor 

had some personal knowledge of Victim’s credibility based on information outside the record.  

Therefore, the solicitor’s comments did not constitute improper vouching, and Trial Counsel was 

not deficient for failing to object to them.  See id. 

 Petitioner also argues, in a footnote, that the solicitor made a “Golden Rule” argument.  

See Brown v. State, 383 S.C. 506, 515–16, 680 S.E.2d 909, 914 (2009) (holding a “Golden Rule” 

argument is one that asks the jurors to place themselves in the victim’s shoes; such arguments are 

improper because they tend to completely destroy the jury’s impartiality).  While Petitioner 

admits the solicitor never expressly asked the jurors to place themselves in Victim’s shoes, he 

argues the solicitor “implicitly invite[d] them to do so” when he stated, during closing argument, 

“I can’t imagine being in her shoes.”  (App.p.347, lines 8–9).  However, in context, that 

statement was made to emphasize how trying it must have been for Victim to testify in court, 

which was part of the solicitor’s argument that Victim had no motive to make up a false 

accusation.  (App.p.347, lines 2–13).  Therefore, the statement was intended to complement the 

solicitor’s evidence-based argument, not to replace evidence with bias and personal interest, as 

“Golden Rule” arguments do.  See Brown, 383 S.C. at 516, 680 S.E.2d at 915 (citing State v. 

Reese, 359 S.C. 260, 271, 597 S.E.2d 169, 175 (Ct. App. 2004).  The mere mention of “shoes” 

does not convert an otherwise proper argument into an improper “Golden Rule” statement. 

 The PCR court correctly ruled the solicitor’s arguments constituted neither improper 

vouching nor “Golden Rule” arguments.  Therefore, the PCR court properly found Petitioner 

failed to prove his allegation that Trial Counsel was ineffective for failing to object to them.  

Because substantial probative evidence supports that finding, this Court should not disturb the 
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PCR court’s ruling denying relief to Petitioner.  Sellner, 416 S.C. at 610, 787 S.E.2d at 527.  

Accordingly, this Court should deny Petitioner’s petition for a writ of certiorari as to this issue. 

CONCLUSION 

 For the foregoing reasons, this Court should deny this Petition for Writ of Certiorari.  

Should this Court grant the petition, the State seeks permission to more fully brief the issues 

herein. 
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ISSUE PRESENTED 

 Whether trial counsel provided ineffective assistance of counsel when he failed to object 

to the solicitor’s closing argument, which improperly bolstered the complaining minor witness, 

where the case was a credibility battle and where the jury instruction failed to inform the jurors 

they were the sole arbiters of credibility and arguments of counsel were not evidence? 
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STATEMENT OF THE CASE 

A Newberry County grand jury indicted Petitioner on October 9, 2015 for first degree 

criminal sexual conduct (CSC) with a minor.  App. 526-527.  His case was called to trial on 

February 29, 2016 before the Honorable Donald B. Hocker, and a jury.  Assistant Solicitors Dale 

Scott and Taylor Daniel represented the state.  Charles Verner represented Petitioner.  App. 1.  

On March 2, 2016, the jury found Petitioner guilty.  App. 370, l. 19 – 371, l. 5.  He was 

sentenced to the mandatory minimum of twenty-five years’ imprisonment.  App. 378, ll. 16-22.  

The Court of Appeals dismissed Petitioner’s appeal after a review pursuant to Anders v. 

California, 386 U.S. 738 (1967).  State v. Washington, 2018-UP-241 (S.C. Ct. App. filed June 

13, 2018); App. 399-400. 

On September 10, 2018, Petitioner filed an application for post-conviction relief (PCR) 

raising the claim argued in this brief. App. 401-419.  The state filed a return to this application 

dated December 14, 2018.  App. 423-429.  With the assistance of counsel, Petitioner filed an 

amended application on January 8, 2021 again raising the claim argued in this brief.  App. 431-

434.  An evidentiary hearing was held on January 27, 2021 before the Honorable J. Mark Hayes, 

II.  App. 435.  Brianna Schill represented the state.  Ashley McMahan represented Petitioner. 

By order filed June 21, 2021, the PCR court denied Petitioner relief.  App. 505-525.  On 

February 22, 2022, Petitioner filed a petition for writ of certiorari with the Supreme Court.  The 

state filed a return to this petition on May 25, 2022.  By order filed June 14, 2022, the Supreme 

Court transferred the appeal to this Court pursuant to Rule 243(l), SCACR.  This Court granted 

the petition for writ of certiorari as to Petitioner’s Question 2, but denied certiorari as to Question 

1 by order filed April 5, 2024.    

This brief of petitioner follows.  
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STATEMENT OF FACTS 

Minor’s grandmother lived in an apartment complex in Whitmire, South Carolina.  

Minor, who was ten years old at the time of trial, and her two sisters would frequently visit their 

grandmother on the weekends and during the summer months.  App. 98, l. 2 – 99, l. 23.  

Petitioner lived in the same apartment complex as Minor’s grandmother with his girlfriend, 

Tonya, and his girlfriend’s ten year old son.  App. 100, l. 11 – 102, l. 14; App. 290, l. 25 – 291, l. 

5.  Tonya and Minor’s mother are second cousins.  App. 100, ll. 11-18; App. 121, ll. 15-20.     

Minor, her sisters, and several other neighborhood kids would often play at Tonya and 

Petitioner’s apartment.  App. 298, l. 24 – 299, l. 23.  The children loved to play at the couple’s 

apartment largely because the family had a Wii U, a videogame console.  App. 202, ll. 8-25; 

App. 275, ll. 3-11.  When the neighborhood children came over, including Minor, they would be 

“in and out playing” all day long.  App. 277, ll. 12-16.  Tonya, Minor’s grandmother, and other 

neighbors would sit out on the porch and socialize while the children played.  App. 278, l. 19 – 

279, l. 12.  Sometimes the children were inside playing videogames or dancing and other times 

they were outside playing baseball, basketball, football, and other sports.  App. 277, ll. 22-24; 

App. 301, ll. 22-25.       

Petitioner worked odd hours during the day, but if he was home, he was usually upstairs 

in a spare bedroom playing on his Xbox, another videogame console.  App. 286, ll. 4-20; App. 

287, ll. 24-25.  Petitioner loves children and would occasionally play with the children when he 

was not working or playing on his Xbox.  App. 280, ll. 5-6.        

Minor claimed that when she was eight years old, while the children were playing hide 

and seek inside Tonya and Petitioner’s apartment, Petitioner “took [her] to the bathroom” and 

“touched [her] heinie . . . under [her] pants.”  App. 203, l. 8 – 204, l. 17.  Minor was very hesitant 
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and wavered regarding whether Petitioner touched her on the “outside” or “inside” of her 

“heinie.”  The following exchange took place between Minor and the assistant solicitor: 

Q: When he touched your heinie did he touch the outside of it. 

A: Yes. 

Q: Did he touch any other part of it? 

A: Now that I think about it, no.  

Q: No? [Minor] what was - - where did he touch your heinie? 

A: In the - - inside of my pants. 

Q: Inside of your pants, okay.  Once he touched the inside under your pants what part of 

your heinie did he touch was the question. 

A: Mostly the outside. 

Q: Mostly? What was the other part that he touched? 

A: Once he did it - - I felt pressure on my heinie, so I thought the inside. 

Q: Did it feel like he touched the inside? 

A: Yes. 

App. 205, ll. 5-21 (emphasis added).  

Minor later claimed that when Petitioner touched her it felt “hard” and “weird” and 

“cold.”  App. 205, l. 24 – 207, l. 1.  The solicitor then asked Minor the following leading 

question, “How many times did that happen where he put his hand on the inside of your heinie?”  

Minor responded “I think twice.”  App. 207, ll. 9-14.  However, Minor said she “kind of like 

forgot” how old she was when the second time happened, but then later claimed the “second time 

was like one month before I turned nine.”  App. 207, l. 19 – 208, l. 208, l. 6.   
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Minor alleged that the second time happened in Tonya and Petitioner’s upstairs bedroom 

while the other children were “mostly downstairs.”  She said another neighborhood child came 

into the bedroom before “it happened” to ask Minor a question and then after she left Petitioner 

“forced [her] to pull [her] pants down.”  App. 208, l. 7 – 209, l. 6; App. 212, l. 13 – 213, l. 2.  

However, Minor claimed on this occasion Petitioner “was just looking at [her].”  App. 213, ll. 5-

8.       

Lastly, Minor explained a third occasion when Petitioner allegedly touched her 

“inappropriately.”  She claimed that while the other children were outside playing, she was 

inside with Petitioner who did “a hand movement that he does a lot.”  She said he was “pulling 

on . . . his pants” and she thought it meant he wanted her to pull her pants down.  She was 

“terrified” but did not pull her pants down and nothing happened because by then she was “not 

that afraid to say no.”  App. 215, l. 5 – 218, l. 21.   

Despite claiming Petitioner touched on her two occasions, Minor could not describe the 

second occasion and admitted she was “[k]ind of rusty on it.”  App. 219, l. 3 – 221, l. 21.  She 

later contradicted herself and said Petitioner only touched her one time.  App. 221, ll. 17-21.     

Petitioner testified in his defense.  He adamantly denied the allegations and firmly stated 

that he never touched Minor improperly.  App. 311, ll. 13-24.  He also said he was never alone 

with Minor in his apartment and that there were always children and adults in and out of the 

house.  App. 309, l. 7 – 310, l. 10.  

Tonya, Petitioner’s girlfriend, also testified.  She said she never witnessed any sort of 

“inappropriate behavior” between Petitioner and the neighborhood children who frequently came 

to visit and play. App. 280, ll. 13-19; App. 284, ll. 20-22; App. 288, ll. 11-12.  She also testified 
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that even after these allegations surfaced, the other neighborhood kids still came over to play at 

her apartment.  App. 281, l. 18 – 282, l. 4.  

The Solicitor’s Closing Argument 

During his closing argument, the assistant solicitor improperly vouched for Minor’s 

credibility.1  App. 349, ll. 3-17.  The solicitor exclaimed: 

This [Minor’s] story has been consistent from the very get go from the 
initial allegation to the times - - you all [are] going to get to watch that forensic 
interview as much as you all want to, by the way, and you’re going to find, and 
you can compare it to her testimony yesterday, that its wholly consistent.  Is a 
nine, 10-year-old capable of doing that.  You know, if you’re lying, you got to 
be good at it.  If you’re lying you got to remember what the lie is so you can 
carry it on.  You know what I’m saying?  But if you tell the truth you don’t have 
to do all that because you remember what happened.  If you’re telling the truth 
your story is going to be consistent.  The big part’s going to be consistent, and 
that’s what you’re going to find when you watch that forensic interview and you 
remember how she testified yesterday.   

 
. . . 

 
Is that something that you think the average nine, 10-year-old is capable of 

doing, coming in here and swearing on the Bible telling that story like that in front 
of you all.  In front of everyone here.  In front of that judge.  I submit to you she 
was wholly credible.  That she’s only capable of telling the truth.  She’s not 
capable of carrying on a lie to that degree for that long.  A child just isn’t 
capable of doing that.  And they tried to crack her under pressure. They have 
cross-examination at one of their -  - they question her and question her until she 
cracks and they catch her in a lie.  They couldn’t do it.  And a child will fold 
under a cross-examination because they’re not capable of lying to that degree 
and to that extent and her story was consistent.  

 
App. 349, ll. 3-17 (emphasis added); App. 354, ll. 10-23 (emphasis added). 

 
1 The solicitor also repeatedly argued in his opening statement and closing argument that under 
South Carolina law Minor’s testimony does not need to be corroborated. App. 90, ll. 12-21; App. 
351, ll. 8-19. The court likewise charged the jury “that the testimony of the victim need not be 
corroborated in prosecutions under Section 16-3-655 Code of Laws for South Carolina.”  App. 
366, ll. 15-18.  Trial counsel did not object to the solicitor’s arguments or the court’s erroneous 
charge.  See State v. Stukes, 416 S.C. 493, 787 S.E.2d 480 (2016) (holding that instructing the 
jury that the victim’s testimony need not be corroborated by additional evidence or testimony 
pursuant to S.C. Code Ann. § 16-3-657 is an impermissible charge on the facts and, therefore, 
unconstitutional).   
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Trial counsel did not object to the solicitor’s closing argument.  

PCR Proceedings 

Charles Verner, Petitioner’s trial counsel, testified at the evidentiary hearing that he 

reviewed the assistant solicitor’s closing argument and, while the solicitor made “aggressive 

prosecutorial statements,” he did not believe the statements “individually and collectively . . . 

crossed the line.”  App. 473, l. 14 – 474, l. 17.  When specifically asked about the solicitor’s 

argument in which he addressed Minor’s credibility, Verner maintained he “looked at those 

statements” and did not believe the solicitor improperly vouched for Minor’s credibility.  He 

testified that he interpreted the solicitor’s statements as “saying that children can be credible 

witnesses.”  He maintained the solicitor “did not say anything like we have, I have examined this 

child’s story and it is correct or he is not arguing that he has vouched for or corroborated the 

statements of the victim.  So I do not think that he is bolstering or corroborating the victim 

witness’s testimony.”  App. 484, l. 16 – 485, l. 20.  Accordingly, trial counsel did not object to 

the solicitor’s argument.  

The PCR court found the assistant solicitor did not improperly vouch for Minor’s 

credibility during his closing argument.  Accordingly, the court concluded trial counsel was not 

deficient for failing to object.  While the court acknowledged the solicitor stated, “I submit to 

you she [Minor] was wholly credible,” it maintained “the solicitor made no personal assurances 

as to the witness’s credibility, nor did he directly or indirectly refer to any information outside of 

the record.”  App. 521.  Finally, the court found Petitioner failed to prove he was prejudiced by 

counsel’s failure to object to the solicitor’s closing argument because the solicitor’s statements 

did not so “infect the trial with unfairness as to make his [Petitioner’s] conviction a denial of due 

process.” App. 521.  
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STANDARD OF REVIEW 

The standard of review in post-conviction relief (PCR) cases depends on the specific 

issue before the Court. Smalls v. State, 422 S.C. 174, 180, 810 S.E.2d 836, 839 (2018).  The 

Court defers to a PCR court’s findings of fact and will uphold them if there is evidence in the 

record to support them.  Id. (citing Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d 525, 527 

(2016)).  The Court reviews questions of law de novo, with no deference to trial courts.  Id. at 

180-181, 810 S.E.2d at 839-840 (citing Sellner, 416 S.C. at 610, 787 S.E.2d at 527). 
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ARGUMENT 

Trial counsel provided ineffective assistance of counsel when he failed to object to the 

solicitor’s closing argument, which improperly bolstered the complaining minor witness, where 

the case was a credibility battle and where the jury instruction failed to inform the jurors they 

were the sole arbiters of credibility and arguments of counsel were not evidence. 

Introduction 

Petitioner’s case was a “he said, she said” credibility battle. App. 89, ll. 11-13; App. 464, 

l. 11 – 465, l. 12; App. 478, l. 12 – 479, l. 1; App. 488, l. 16 – 489, l. 3. There was no physical 

evidence of abuse, no confession of guilt, and no eyewitness testimony alleging to have seen 

Petitioner assault Minor.  App. 478, l. 12 – 479, l. 1.  Accordingly, the credibility of the 

witnesses was paramount.  In an effort to tip the scales in the state’s favor, the solicitor made 

comments in his closing argument regarding the truthfulness of Minor and his personal belief 

that Minor was telling the truth.  Those comments could only be reasonably interpreted as 

improper vouching of Minor’s testimony. 

The solicitor’s closing argument excessively leaned on Minor’s testimony. App. 343, l. 

25 – 344, l. 15; App. 346, ll. 21-23; App. 347, ll. 8-9; App. 349, ll. 8-13; App. 354, l. 14 – 354, l. 

23; App. 356, ll. 2-7.  The solicitor began his closing by imploring the jury to be a champion for 

Minor who was a “voice that cried out from the dark begging to be heard, to be believed.”  App. 

343, l. 25 – 344, l. 4.  He continued, “Will you believe the soft voice of the meek whose message 

rings out the loudest, or are you going to believe the voice of the taker? The taker who has taken 

away so much from [Minor]?” App. 344, ll. 11-14.  

That colorful language was just the setup, unfortunately, for the egregious vouching 

statements that came next.  The solicitor repeatedly insinuated that Minor, like all “eight, nine, 
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10-year-olds,” was physically incapable of lying.  App. 346, ll. 21-23; App. 349, ll. 8-13.  Then 

he went so far as to explicitly tell the jury he believed Minor’s testimony.  The solicitor declared, 

“I submit to you [Minor] was wholly credible.  That she’s only capable of telling the truth.  She’s 

not capable of carrying on a lie to that degree for that long.  A child just isn’t capable of doing 

that.” App. 354, ll. 14-18. (emphasis added).  He then reiterated, “A child will fold under a cross-

examination because they’re not capable of lying to that degree.” App. 354, ll. 21-23 (emphasis 

added).  Trial counsel failed to object because he did not see any comments that “crossed the 

line.” App. 473, l. 14 – 474, l. 17.   

The trial court’s jury instruction did not cure counsel’s failure to object, nor did it cure 

the resulting prejudice because the charge failed to explicitly instruct the jurors that they were 

the sole arbiters of credibility.2  The closest the trial court came to informing the jurors they were 

the sole arbiters of credibility was when it said, “as jurors it is your duty to determine the affect, 

value, weight and truth of the evidence presented during this trial.”  App. 358, l. 5 – 359, l. 16.  

The court reiterated that same sentiment when it said it was the jury’s duty to analyze and 

evaluate evidence and determine which evidence convinces them of its truth.  App. 362, ll. 4-19.  

The instruction did not tell the jury to ignore the attorneys’ opinions regarding the 

credibility of witnesses.  The trial court also failed to explicitly inform the jury that arguments of 

counsel were not evidence.  Consequently, even when the trial court informed the jurors that it 

was their duty to judge the credibility of the witnesses and evidence, the solicitor’s comments 

that Minor was literally incapable of lying had a reasonable likelihood of affecting the jury’s 

credibility determinations, and thus, the outcome of Petitioner’s trial.  App. 346, ll. 21-23; App. 

349, l. 8; App. 354, ll. 10-18.  Accordingly, trial counsel’s failure to object to the improper 

 
2 In contrast, the court did specifically tell the jury it was the exclusive judge of the “facts.” App. 
358, l. 5 – 359, l. 16. 
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vouching by the solicitor was ineffective assistance of counsel that prejudiced Petitioner in this 

“he said, she said” case. 

Discussion 

Petitioner’s case was a credibility battle between Minor and Petitioner.  App. 89, ll. 11-

13; App. 464, l. 11 – 465, l. 12; App. 478, l. 12 – 479, l. 1; App. 488, l. 16 – 489, l. 3.  Trial 

counsel’s failure to object to the solicitor’s improper vouching of Minor constituted deficient 

performance that prejudiced Petitioner because the solicitor’s comments improperly bolstered the 

key witness’s testimony in a case where there was no physical evidence of abuse, no 

eyewitnesses, and no instruction by the trial court that the jury was the sole arbiter of witness 

credibility. See State v. Reyes, 432 S.C. 394, 408-09, 853 S.E.2d 334, 342 (2020) (holding the trial 

court cured a solicitor’s improper bolstering questions with instructions to the jury that it was the 

sole arbiter of witness credibility). 

In order to show ineffective assistance of counsel as a ground for relief, Petitioner must 

prove that “counsel’s conduct so undermined the proper functioning of the adversarial process that 

the trial cannot be relied on as having produced a just result.”  Strickland v. Washington, 466 U.S. 

668, 686 (1984); Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985).  The proper 

measure of performance is whether the attorney provided representation within the range of 

competence required in criminal cases.  Strickland, 466 U.S. at 687-688.     

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.  

Petitioner must prove “that counsel’s performance was deficient” and fell below reasonable 

professional norms, and there is a reasonable probability that, but for counsel’s unprofessional 

errors, the result would have been different.  Cherry v. State, 300 S.C. 115, 117-118, 386 S.E.2d 

624, 625 (1989) (citing Strickland, 466 U.S. at 688).  “A reasonable probability is a probability 
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sufficient to undermine confidence in the outcome of the trial.”  Johnson v. State, 325 S.C. 182, 186, 

480 S.E.2d 733, 735 (1997) (citing Strickland, 466 U.S. at 668).   

Generally, “the assessment of witness credibility is within the exclusive province of the 

jury.” State v. McKerley, 397 S.C. 461, 464, 725 S.E.2d 139, 141 (Ct. App. 2012) (citing State v. 

Wright, 269 S.C. 414, 417, 237 S.E.2d 764, 766 (1977)).  The closing argument of a solicitor, 

“must be carefully tailored so as not to appeal to the personal biases of the jury.”  Smith v. State, 

375 S.C. 507, 522, 654 S.E.2d 523, 531 (2007) (citing State v. Copeland, 321 S.C. 318, 324, 468 

S.E.2d 620, 624 (1996)). The argument “must be confined to evidence in the record and the 

reasonable inference that may be drawn from the evidence.”  Id. at 522-23, 654 S.E.2d at 531. 

Although a solicitor may argue the credibility of a witness based on the record and its reasonable 

inferences, a solicitor may not vouch for the credibility of a prosecution witness based on personal 

knowledge or other information outside the record. Matthews v. State, 350 S.C. 272, 276, 565 

S.E.2d 766, 768 (2002).   

“It is inappropriate for the State to assure the jury of a witness’ credibility, because the jury 

is charged with assessing the credibility of witnesses based on evidence in the record.” Id.  

Generally, “a prosecutor improperly vouches for a witness’ credibility and places the government’s 

prestige behind a witness by making explicit personal assurances, or indicating that information not 

presented to the jury supports the testimony.”  Vaughn v. State, 362 S.C. 163, 169, 607 S.E.2d 72, 

75 (2004). 

The question for a reviewing court is whether the solicitor’s comments so infected the trial 

with unfairness as to make the resulting conviction a denial of due process.  Humphries v. State, 351 

S.C. 362, 373, 570 S.E.2d 160, 166 (2002).  A reviewing court examines the impropriety of the 
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prosecutor’s closing argument in the context of the entire record.  Simmons v. State, 331 S.C. 333, 

338, 503 S.E.2d 164, 166 (1998). 

In Gilchrist v. State, 350 S.C. 221, 227, 565 S.E.2d 281, 285 (2003), our Supreme Court 

held Gilchrist’s counsel was ineffective for failing to object to the solicitor’s opening statement 

where he informed the jury that the state’s key witness had a “clean” soul, meaning he was worthy 

of belief.  The Court held the solicitor’s statement was a personal assurance of the witness’s 

veracity, and trial counsel should have objected. Id.  Further, the Court held counsel’s error 

prejudiced Gilchrist because the witness was the prosecution’s “key witness” and his “credibility 

was crucial to the government’s case.”  Id. at 228, 565 S.E.2d at 285.  

Our Supreme Court defined when a solicitor vouches for the credibility of a witness in State 

v. Kelly, 343 S.C. 350, 540 S.E.2d 851 (2001), rev’d on other grounds, Kelly v. State, 534 U.S. 246 

(2002): 

Vouching constitutes an assurance by the prosecuting attorney of the 
credibility of a Government witness through personal knowledge or 
by other information outside of the testimony before the jury. . . . A 
prosecutor’s vouching for the credibility of a government witness 
raises two concerns:  (1) such comments can convey the impression 
that evidence is not presented to the jury but known to the 
prosecutor, supports the charges against the defendant and can thus 
jeopardize the defendant’s right to be tried solely on the basis of the 
evidence presented to the jury; and (2) the prosecutor’s opinion 
carries with it the imprimatur of the Government and may induce the 
jury to trust the Government’s judgment rather than its own view of 
the evidence. 

 
Id. at 368-69, 540 S.E.2d at 860 (quoting United States v. Walker, 155 F.3d 180 (3d Cir. 1998)).  

See State v. Shuler, 344 S.C. 604, 545 S.E.2d 805 (2001), cert. denied, 534 U.S. 977 (2001) (“A 

prosecutor cannot vouch for the credibility of a witness by expressing or implying his personal 

opinion concerning a witness’ truthfulness.  Improper vouching occurs when the prosecution 

places the government’s prestige behind a witness by making explicit personal assurances of a 
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witness’ veracity . . . ”) (internal citations omitted).  Accordingly, “because a jury must make its 

own assessment on the credibility of witnesses, it is inappropriate for the State to assure the jury 

of a government witness’s credibility.”  Gilchrist, 350 S.C. at 227, 565 S.E.2d at 285 (2002) 

(quoting Kelly, 343 S.C. at 369, 540 S.E.2d at 861). 

In this case, trial counsel provided deficient performance when he failed to object to the 

solicitor’s numerous statements during closing argument that vouched for Minor’s credibility 

and truthfulness.  See App. 343, l. 25 – 344, l. 15; App. 346, ll. 21-23; App. 347, ll. 8-9; App. 

349, ll. 8-13; App. 354, ll. 14-354, l. 23; App. 356, ll. 2-7.  Trial counsel stated that he did not 

object because, in trial counsel’s mind, none of the solicitor’s comments “crossed the line.” App. 

473, l. 14 – 475, l. 17.  However, the record clearly showed the solicitor violated the holdings of 

Matthews and Gilchrist when he explicitly assured the jury that Minor was “wholly credible.” 

App. 354, ll. 10-18. Even more egregious, the solicitor used first person pronouns when 

declaring Minor was “wholly credible” and claimed that Minor was incapable of lying.  Those 

comments were exactly the kind that South Carolina courts have held to be improper. See Smith 

v. State, 375 S.C. 507, 523, 654 S.E.2d 523, 532 (2007), abrogated by Smalls v. State. 422 S.C. 

174, 810 S.E.2d 836 (2018) (discouraging use of the pronoun “I” in closing argument). 

As to prejudice, trial counsel’s deficient performance “so undermined the proper functioning 

of the adversarial process that the trial cannot be relied upon as having produced a just result.”  

Strickland, 466 U.S. at 692.  When the solicitor told the jury that in his opinion Minor was “wholly 

credible,” he improperly expressed his personal opinion regarding the complaining witness’s 

truthfulness.  See Gilchrist, at 227, 565 S.E. 2d at 285 (2002).  The solicitor’s opinion carried with it 

“the imprimatur of the Government” and induced the jury to trust his judgment rather than its own 

view of the evidence. See Kelly, 343 S.C. at 368, 540 S.E.2d at 860.  The vouching in this case was 
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particularly harmful because the solicitor knew the case would turn on whether or not the jury 

believed Minor’s testimony and he improperly told the jury during closing that Minor was incapable 

of lying. 

The trial court was unable to cure the prejudice created by the solicitor’s improper vouching 

because trial counsel failed to object and request the trial court issue a curative instruction.  Cf. 

Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997) (finding a solicitor’s improper comments 

may be cured by the judge’s instructions to the jury).  As a result, the solicitor’s improper comments 

during the state’s closing argument, “so infected the trial with unfairness as to make the resulting 

conviction a denial of due process.”  Vaughn, 362 S.C. 163, 170, 607 S.E.2d 72, 75 (2004) 

(quoting Donnelly v. DeChristoforo, 416 U.S. 637 (1974)).  

The trial court’s jury instruction did not cure the prejudice in this case because the jury was 

not informed that it was the “sole arbiter” of witness credibility. Cf. State v. Reyes, 432 S.C. 394, 

408-09, 853 S.E.2d 334, 342 (holding that the solicitor’s improper vouching was harmless because 

the trial court instructed the jury that it was the sole arbiter of witness credibility).  Moreover, this 

was case distinguishable from Reyes in two more key aspects.  The impropriety here was far more 

egregious.3 App. 354, ll. 10-18; App. 349, l. 8; App. 354, ll. 21-23. The solicitor in this case 

explicitly assured the jury that Minor was “wholly credible” and incapable of lying, whereas in 

Reyes the solicitor simply asked the minor witness during direct examination if she knew to tell the 

truth while testifying. App. 354, ll. 10-18; Reyes, 432 S.C. at 399-400, 853 S.E.2d at 337.  In this 

case, there was also no physical evidence of guilt, whereas in Reyes, the six-year-old complainant 

and Reyes both tested positive for herpes simplex virus type one.  Reyes, 432 S.C. at 401, 853 

 
3 The solicitor also arguably made a “golden rule argument” at closing.  See App. 347, ll. 8-9. 
While he did not explicitly tell the jury to put themselves in Minor’s shoes, he did implicitly 
invite them to do so when he stated, “I can’t imagine being in [Minor’s] shoes.” See State v. 
Harris, 382 S.C. 107, 120, 674 S.E.2d 532, 539 (Ct. App. 2009). 
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S.E.2d at 337. Therefore, the jury instruction from the trial court given here did not cure the 

prejudice from the improper vouching as it did in the close call three-to-two decision in Reyes. 

Reyes, at 409, 853 S.E.2d at 342. 

In Tappeiner v. State, 416 S.C. 239, 250, 785 S.E.2d 471, 476 (2016), our Supreme Court 

held that trial counsel was ineffective for failing to object during the solicitor’s closing argument 

where she improperly vouched for the credibility of the minor witness because her comments 

amounted to her telling the jury that she believed the minor’s version of events.  The Court 

determined that Tappeiner was prejudiced by his trial counsel’s deficient performance because the 

dearth of direct or circumstantial evidence, outside of the minor’s allegation, meant that the 

evidence of Tappenier’s guilt was not overwhelming.  Id. at 253, 785 S.E.2d at 478.  Accordingly, 

there was a reasonable probability that but for the solicitor’s improper vouching the outcome of 

Tappenier’s trial would have been different.  Id. at 250, 785 S.E.2d at 476. 

Here, the solicitor invaded the province of the jury and usurped its fact finding function 

when he asserted that the state’s key witness was incapable of lying and “wholly credible.” App. 

354, ll. 10-18.  That invasion into the jury’s province was improper because “the jury is charged 

with assessing the credibility of witnesses.” Matthews v. State, 350 S.C. 272, 276, 565 S.E.2d 766, 

768 (2002). 

As in Tappenier, the evidence of Petitioner’s guilt in this case was not overwhelming.  Trial 

counsel admitted at the PCR hearing that the case was largely a “he said, she said” matter.  App. 89, 

ll. 11-13; App. 464, l. 11 – 465, l. 12; App. 478, l. 12 – 479, l. 1; App. 488, l. 16 – 489, l. 3.  

Since there was no physical evidence of guilt nor any eyewitness testimony, the case came down to 

a credibility battle between Minor and Petitioner. Consequently, trial counsel’s ineffective 
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assistance in failing to object to the solicitor’s improper vouching of the state’s key witness 

prejudiced Petitioner.  

In conclusion, the PCR court erred when it found trial counsel’s failure to object to the 

solicitor’s improper vouching of the state’s key witness was not deficient performance and did 

not prejudice Petitioner.  App. 518-521.  Counsel’s deficient performance created “a reasonable 

probability that, but for counsel’s unprofessional errors, the result of the proceeding would have 

been different.” Cherry, 300 S.C. at 118, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688) 

(internal quotation marks omitted). 

Respectfully, this Court should reverse Petitioner’s conviction and remand for a new trial.  
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GEATHERS, J.:  In this post-conviction relief (PCR) action, Petitioner Carrol 
Tremayne Washington assigns error to the PCR court's dismissal of his PCR 
application, wherein he alleged ineffective assistance of counsel because trial 
counsel failed to object to the State's closing argument that improperly vouched for 
the complaining witness.  We reverse.
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FACTS/PROCEDURAL HISTORY

In March 2016, a jury found Washington guilty of one count of first-degree 
criminal sexual conduct (CSC) with a minor,1 and he was sentenced to twenty-five 
years' imprisonment. 

A year earlier, in March 2015, the minor victim (Victim) disclosed to her 
mother (Mother), Nicole Simms, that "Man" took her into a bathroom during a game 
of hide and seek and digitally penetrated her anus.  Washington's nickname is "Man."  
Victim was eight-years-old at the time of the alleged abuse.2  Shortly after Victim's 
disclosure, Mother contacted law enforcement to alert them of the allegations.  
Investigator Brad Epps of the Newberry Sheriff's Office presented Victim with a 
photo lineup, and she identified Washington as the person who molested her.  

Victim alleged the abuse occurred when she was visiting her grandmother
(Grandmother), Ethyl Simms, at her apartment in the Whitmore Apartments 
complex.  While visiting Grandmother, Victim, along with many other children in 
the area, would often play in Tonya Dawkins's apartment in the same complex.  
Dawkins, Mother's second cousin, lived with her son and her boyfriend, Washington.  
The alleged abuse occurred in Dawkins's and Washington's apartment.  

At trial, Mother testified about Victim and her disclosure, and Grandmother
testified about Victim's visits to her home.  Mother testified that in spring 2014, 
Victim began to refuse to go to Grandmother's home and to have behavioral 
problems like crying and acting up in school.  Investigator Epps testified about 
Mother's report of abuse and Victim's selection of Washington's photo in the lineup.  
S.B., a minor who also played in Dawkins's apartment, testified that she saw Victim 
and Washington in the bathroom together during a game of hide and seek.3  Trina 
                                      
1 "A person is guilty of [CSC] with a minor in the first degree if . . . the actor engages 
in sexual battery with a victim who is less than eleven years of age . . . ."  S.C. Code 
Ann. § 16-3-655(A)(1) (2015).  "'Sexual battery' means . . . any intrusion, however 
slight, of any part of a person's body or of any object into the genital or anal openings 
of another person's body, except when such intrusion is accomplished for medically 
recognized treatment or diagnostic purposes."  S.C. Code Ann. § 16-3-651(h)
(2015).
2 Victim also alleged two other occasions in which Washington acted in an 
inappropriate manner but did not touch her.  Washington was not indicted for 
anything related to these two occasions. 
3 S.B. did not specify when she witnessed this interaction.
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Elfering, who conducted Victim's forensic interview, testified Victim identified her 
buttocks as the area where Washington touched her.  

Candice Hopkins, who knew Washington and Victim, testified her children 
would often go to Dawkins's apartment.  Hopkins stated that after she questioned her 
children, none made any allegations against Washington and that Washington had a 
positive reputation.  Hopkins also testified that she had known Mother for many 
years and that Mother had a reputation for being a "fabricator."4  On 
cross-examination, Hopkins admitted she had a prior conviction for giving false 
information.  Dawkins testified that she had never heard about or seen Washington 
acting inappropriately with any child and that neighborhood children still often came 
over to her apartment, even after neighbors became aware of Victim's allegations.  
Finally, Washington testified he never inappropriately touched Victim and had never
been alone with Victim.  

During closing arguments, the State argued,

I submit to you [Victim] was wholly credible.   That she's 
only capable of telling the truth.  She's not capable of 
carrying on a lie to that degree for that long.  A child just 
isn't capable of doing that.  And they tried to crack her 
under the pressure.  They  have cross-examination . . . they 
question her and question her until she cracks and they 
catch her in a lie.  They couldn't do it.  And a child will 
fold under a cross-examination because they're not 
capable of lying to that degree and to that extent and her 
story was consistent.

(emphases added).  

In giving the jury instructions, the trial court provided,

You are to consider only the testimony which has been 
presented from this witness stand, any exhibits which have 
been made a part of the record in this case and any 
stipulations of counsel.  . . . As I also told you, in 
every . . . case tried in this [c]ourt before a jury, the jury 
becomes the sole and exclusive judge of the facts in this 

                                      
4 This testimony was not corroborated.  
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case. . . . As jurors it is your duty to determine the 
[e]ffect, value, weight and truth of the evidence presented 
during this trial. . . .  Necessarily, you must determine the 
credibility of witnesses who have testified in this case.  
Credibility simply means believability.  It becomes your 
duty as jurors to analyze and to evaluate the evidence and 
determine which evidence convinces you of its truth.

The trial court also informed the jury of the special considerations when reviewing 
the credibility of a child witness (e.g., age of child, ability of child to observe and 
remember facts, child's ability to understand and answer questions, whether child 
can understand the difference between lying and telling the truth).5  The jury 
deliberated for an hour and twenty minutes, returning a verdict of guilty.  
Washington appealed his conviction, and this court dismissed the appeal pursuant to 
Anders v. California, 386 U.S. 738 (1967). 

Washington timely filed a PCR application alleging, among other things, that 
trial counsel provided ineffective assistance by failing to object to the State's 
improper vouching when addressing Victim's credibility during its closing 
arguments.  During the PCR hearing, trial counsel testified that he did not object to 
the solicitor's statements because "I did not see . . . where any of the statements 
individually are clearly improper[,] and I did not see collectively where they crossed 
the line either."  Trial counsel further stated, "[I]t is my opinion that the [State] [was]
not vouching for the credibility of the witness." 

The PCR court dismissed Washington's PCR application.  The court first 
found the statements did not amount to improper vouching and thus trial counsel's 
performance was not deficient, reasoning "the solicitor used the evidence and record 
to attempt to counter the defense's theory that the [V]ictim either misremembered 
the incident or was coached into making the allegation."  The PCR court further 
reasoned, "Although the solicitor state[d] at one point, 'I submit to you [Victim] was 
                                      
5 The trial court also charged the jury with language from section 16-3-657 of the 
South Carolina Code (2015)—"The testimony of the victim need not be corroborated
in [CSC] prosecutions."  Two months after this trial concluded, our supreme court 
overruled its precedent and held that it is impermissible to use section 16-3-657 as a 
jury charge.  State v. Stukes, 416 S.C. 493, 500, 787 S.E.2d 480, 483 (2016) ("Based 
on the foregoing, we overrule our precedent to the extent it condones the use of 
section 16-3-657 as a jury charge.").  However, this instruction complied with the 
law at the time.
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wholly credible,' the solicitor made no personal assurances as to the witness's 
credibility, nor did he directly or indirectly refer to any information outside of the 
record." The PCR court additionally found Washington failed to prove the 
comments prejudiced him because he did not show "the comment infected the trial 
with unfairness as to make his conviction a denial of due process."  This appeal 
followed.

ISSUE ON APPEAL

Did the PCR court err in finding trial counsel provided effective assistance despite 
failing to object to the solicitor's improper vouching of the minor witness during the 
State's closing argument? 

STANDARD OF REVIEW

"Our standard of review in PCR cases depends on the specific issue before us.  
We defer to a PCR court's findings of fact and will uphold them if there is evidence 
in the record to support them." Smalls v. State, 422 S.C. 174, 180, 810 S.E.2d 836, 
839 (2018).  "However, [we] will reverse the [PCR] court's decision if it is controlled 
by an error of law." Milledge v. State, 422 S.C. 366, 374, 811 S.E.2d 796, 800 
(2018).  "We review questions of law de novo, with no deference to trial courts."
Smalls, 422 S.C. at 180–81, 810 S.E.2d at 839.

LAW/ANALYSIS

To prevail in an ineffective assistance of counsel claim, PCR applicants must 
show "(1) counsel failed to render reasonably effective assistance under prevailing
professional norms, and (2) counsel's deficient performance prejudiced the 
applicant's case." Speaks v. State, 377 S.C. 396, 399, 660 S.E.2d 512, 514 (2008). 
Deficiency "is measured by an objective standard of reasonableness."  Taylor
v. State, 404 S.C. 350, 359, 745 S.E.2d 97, 102 (2013). "[C]ounsel is strongly
presumed to have rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgment." Strickland v.
Washington, 466 U.S. 668, 690 (1984).  A PCR applicant establishes prejudice by 
showing that "there is a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different."  Id. at 694.  "If it
is easier to dispose of an ineffectiveness claim on the ground of lack of sufficient
prejudice, . . . that course should be followed." Id. at 697.  "In determining
whether [a PCR] applicant has proven prejudice, the PCR court should consider 
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the specific impact counsel's error had on the outcome of the trial."  Smalls, 422 S.C.
at 188, 810 S.E.2d at 843.

During closing argument, "[a] solicitor has a right to state his version of the 
testimony and to comment on the weight to be given such testimony."  Smith v. 
State, 375 S.C. 507, 523, 654 S.E.2d 523, 531–32 (2007) (citation omitted) (quoting 
Randall v. State, 356 S.C. 639, 642, 591 S.E.2d 608, 610 (2004)), abrogated on 
other grounds by Smalls v. State, 422 S.C. 174, 181 n.2, 810 S.E.2d 836, 839 n.2 
(2018).  However, "[a] solicitor's closing argument must be carefully tailored so as 
not to appeal to the personal biases of the jury.  The State's closing arguments must 
be confined to evidence in the record and the reasonable inferences that may be 
drawn from the evidence."  Smith v. State, 375 S.C. at 522–23, 654 S.E.2d at 531.

Additionally, "[i]t is improper for a judge or a prosecutor to bolster a witness's 
credibility by stating to the jury his or her view that the witness is likely being 
truthful."  State v. Reyes, 432 S.C. 394, 401, 853 S.E.2d 334, 338 (2020).  
"Credibility is a determination for the jury."  Id. at 404, 853 S.E.2d at 339.  
Moreover, "[a] solicitor may not vouch for the credibility of a State's witness based 
on personal knowledge or other information outside the record."  Matthews v. State, 
350 S.C. 272, 276, 565 S.E.2d 766, 768 (2002). "A prosecutor improperly vouches 
for a witness'[s] credibility and places the government's prestige behind a witness 
by making explicit personal assurances[] or indicating that information not 
presented to the jury supports the testimony."  Vaughn v. State, 362 S.C. 163, 169, 
607 S.E.2d 72, 75 (2004).  "In assessing the propriety of remarks made during the 
State's closing argument, appellate courts must determine 'whether the solicitor's 
comments "so infected the trial with unfairness as to make the resulting conviction 
a denial of due process."'" Tappeiner v. State, 416 S.C. 239, 251, 785 S.E.2d 471, 
477 (2016) (quoting Vaughn, 362 S.C. at 169–70, 607 S.E.2d at 75)).

We hold the PCR court erred in finding trial counsel was not deficient by
failing to object to the State's closing argument because the State improperly 
vouched for Victim's credibility.  Trial counsel testified at the PCR hearing that he 
did not object to the comments because he did not believe the comments amounted 
to vouching for Victim.  Though this court does not seek to second-guess the 
reasonable decisions of trial counsel, trial counsel still must articulate a valid 
strategy for his decisions.  See Lounds v. State, 380 S.C. 454, 462, 670 S.E.2d 646, 
650 (2008) ("[W]hen counsel articulates a valid reason for employing a certain 
strategy, such conduct generally will not be deemed ineffective assistance of 
counsel." (emphasis added)).  "[C]ounsel cannot assert trial strategy as a defense for 
failure to object to comments which constitute an error of law and are inherently 
prejudicial."  Matthews, 350 S.C. at 276, 565 S.E.2d at 768.  
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The State's comments were clearly improper vouching.  The State stated, "I 
submit to you [Victim] was wholly credible" followed by assurances that all children
of Victim's age are not capable of lying and that children would "fold" under 
cross-examination if they were lying.  The State's assurances were broad, 
unsubstantiated claims unrelated to anything raised during the trial.  See Matthews, 
350 S.C. at 276, 565 S.E.2d at 768 ("A solicitor may not vouch for the credibility of 
a State's witness based on personal knowledge or other information outside the 
record.").  Although Victim's credibility and the possibility that her allegation was 
false certainly were at issue, the State did not confine its statements to the 
consistency of Victim's testimony or a characterization of the evidence from trial.6  
See Vasquez v. State, 388 S.C. 447, 458, 698 S.E.2d 561, 566 (2010) ("The State's 
closing arguments must be confined to evidence in the record and the reasonable 
inferences that may be drawn from the evidence."); State v. Busse, 439 S.C. 104, 
111, 886 S.E.2d 208, 212 (2023) ("[T]he State should not inject the personal views 
or opinions of its representative as to the credibility of a witness into the jury's 
thought process."); see also Matthews, 350 S.C. at 276–77, 565 S.E.2d at 768 ("The 
solicitor's summation led the jury to believe the government corroborated the 
witness'[s] testimony before trial and found it credible.  The solicitor did not support 
this vouching with anything within the record, such as corroboration by other 
witnesses or physical evidence.  The solicitor improperly vouched for the witness."). 

Further, the State used first-person language at the start of the comments—"I 
submit"—that suggested to the jury that the State held the opinion that Victim was 
telling the truth.  See Busse, 439 S.C. at 112, 886 S.E.2d at 212 (stressing that 
"prosecutors must be cautious how they use the first person"); see also Reyes, 432 
S.C. at 405, 853 S.E.2d at 340 (holding questions in which the solicitor used the 
first-person pronoun "we" when questioning the minor witness about telling the truth 
                                      
6 We note the beginning of the State's statement—"I submit to you [Victim] was 
wholly credible."—was framed in the past tense.  The verb "was" at the beginning 
of the comment could be read as a reference back to Victim's testimony during the 
trial.  See State v. Busse, 439 S.C. 104, 114, 886 S.E.2d 208, 213 (2023) (discussing
that when "[v]iewed in the proper context," the solicitor's use of the past tense during 
the closing arguments "was actually to lead the jury to focus on the evidence 
presented to them, not to improperly harken back to his unique knowledge of some 
event or proceeding outside their presence").  However, the context of the State's
overall comments make clear the State was not referring only to Victim's testimony.  
The State followed its statement that Victim was wholly credible with assurances 
that Victim was not capable of lying at all because children are not capable of lying.
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were improper); State v. Kelly, 343 S.C. 350, 369 n.12, 540 S.E.2d 851, 860–61 n.12 
(2001) (finding a solicitor's questions were improper vouching when the solicitor 
phrased his questions to the witness in the first person—"'What did I tell you that I 
absolutely required regarding your testimony to this jury today?' and 'Did I tell you 
to tell the truth to this jury?'" (emphases added)), rev'd and remanded on other 
grounds, 534 U.S. 246 (2002).  The solicitor's opinion of the witness's credibility 
"carries with it the imprimatur" of the State and "may induce the jury to trust the 
[State's] judgment rather than its own view of the evidence."  Busse, 439 S.C. at 112, 
886 S.E.2d at 212 (quoting Kelly, 343 S.C. at 369, 540 S.E.2d at 860).  

Finally, trial counsel's failure to object was prejudicial because there was no 
physical evidence of the alleged CSC and the only other evidence in the case 
required an assessment of the relative credibility of the witnesses.  See Tappeiner, 
416 S.C. at 253, 785 S.E.2d at 478 (holding that because the case was "entirely 
dependent on a credibility determination" and "[g]iven the dearth of evidence" 
beyond the victim's allegations, the court could not "say evidence of [the defendant's] 
guilt was overwhelming"; therefore, "but-for the improper vouching for [the 
v]ictim's credibility, there is a reasonable likelihood the outcome of the trial would 
have been different, and [the defendant] was thus prejudiced by trial counsel's failure 
to object").  Evidence of Washington's guilt was not overwhelming.  Other than 
Victim's and Washington's testimonies, the only evidence presented to the jury was
Victim's refusal to go to Grandmother's home, her behavioral problems, and her 
report of sexual abuse that identified Washington as the perpetrator.  There is no 
physical evidence or corroborating evidence.  Cf. Chappell v. State, 429 S.C. 68, 78, 
81, 837 S.E.2d 496, 501, 503 (Ct. App. 2019) (holding that a blind expert witness's 
testimony improperly bolstered the minor victim's credibility "when she testified, 
'Children don't often lie about sexual abuse incidents,' because a comment on the 
credibility of a class of persons to which the victim belongs is a comment on the 
credibility of the victim" and that "our courts have found improper bolstering 
testimony was prejudicial in every South Carolina case in which the State presented 
no physical evidence of the defendant's guilt or relied solely on the victim's 
testimony to establish the details of the crime").  At most, S.B.'s testimony that she 
saw Washington and Victim in the bathroom together during a game of 
hide-and-seek undercut Washington's testimony that he was never alone with 
Victim.  However, S.B. did not see touching of any kind.  Thus, in a case that turned 
on a credibility determination with little circumstantial evidence and no physical 
evidence, the State's comments granted Victim's testimony the imprimatur of 
credibility from the State and infected the trial with unfairness such that there was a 
reasonable probability that the outcome would have been different had trial counsel 
properly objected to these comments.  
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We take a moment to address the potential curative effect of the trial court's 
instructions to the jury that it alone bore the burden of weighing witness credibility
and that it must consider only the testimony presented from the witness stand.  In 
Reyes, our supreme court held the State's improper bolstering of a minor witness's 
credibility was cured by the trial court's jury instructions that the jury was 
responsible for determining credibility and "[c]rucially" that the credibility of a 
minor witness should be assessed through a "more suspect lens, thus removing any 
improper influence that arose from the solicitor's questioning." 432 S.C. at 408, 853 
S.E.2d at 342. The State's comments in Reyes were "fleeting"7 and occurred at the 
                                      
7 The exchange in Reyes was as follows: 

Solicitor: Okay. Do you know that while you're here, we
only talk about things that are the truth?

Minor: Yeah.

Defense: Your Honor, just for the record, I want to 
preserve my objection.

Trial Court: All right. As to the bolstering. Yeah, I think 
that the person can testify on their own behalf, just not 
another party.

Solicitor: Minor, do you know the difference between the 
truth and a lie?

Minor: (Nods head.)

. . .

Solicitor: Okay. So you understand that when we're in 
here, we're going to talk about the truth. Do you 
understand that?

. . .

Minor: Yes.
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start of the minor witness's testimony.  Id. at 407, 853 S.E.2d at 341.  Also, in Reyes, 
defense counsel contemporaneously objected to the questioning as bolstering.  Id. at 
400, 853 S.E.2d at 337.  

Here, the jury instructions cannot cure the improper vouching by the State.  
First, the comments were extensive, and they posited not only that Victim was 
credible, but also that it was impossible for her to be untruthful.  Unlike in Reyes, 
this vouching was not fleeting and it occurred during the summation of the case.  
Even though the crucial instruction in Reyes—to view Victim's testimony through a 
more suspect lens due to her minor status—was given here, it did little to cure the 
improper vouching because the vouching did not happen during Victim's testimony.  
Second, trial counsel did not object at all.  We have difficulty imagining how jury 
instructions could be curative when the jury was never made aware of the improper 
vouching.  See Tappeiner, 416 S.C. at 251, 785 S.E.2d at 477 ("In assessing the 
propriety of remarks made during the State's closing argument, appellate courts must 
determine 'whether the solicitor's comments "so infected the trial with unfairness as 
to make the resulting conviction a denial of due process."'" (quoting Vaughn, 362 
S.C. at 169–70, 607 S.E.2d at 75)); State v. White, 371 S.C. 439, 445, 639 S.E.2d 
160, 163 (Ct. App. 2006) ("If the trial judge sustains a timely objection to evidence 
and gives the jury a curative instruction that it be disregarded, the error is deemed to 
have been cured by the instruction." (emphasis added)).

CONCLUSION

For the foregoing reasons, the PCR court's order dismissing Washington's 
PCR application is

REVERSED.

KONDUROS and MCDONALD, JJ., concur.

                                      
Solicitor: Okay. Judge, at this time, I would move her as 
qualified to testify.

Reyes, 432 S.C. at 400, 853 S.E.2d at 337 (omissions in original).

App. 621Volume II



Jan 30 2025

App. 622Volume II



App. 623Volume II



App. 624Volume II



App. 625Volume II



App. 626Volume II



App. 627Volume II



App. 628Volume II



App. 629Volume II



App. 630Volume II



App. 631Volume II



App. 632Volume II



App. 633Volume II



App. 634Volume II



App. 635Volume II



App. 636Volume II



Jan 30 2025

App. 637Volume II



Feb 19 2025

App. 638Volume II




