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ACTION DISMISSED (CHECK REASON): [} Rule 12(b), SCRCP: [ ] Rule 41(a),
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(] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other
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] Affirmed; ] Reversed; [ Remanded; [] Other
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ORDER INFORMATION
This order [X] ends [ ] does not end the case.
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For Clerk of Court Office Use Only

This judgment was entered on the day of Jv wl 21 2013 and a copy mailed first class or

placed in the appropriate attorney’s box on this 2. ay offﬁv 2013 to attorneys of record or
to parties (when appearing pro se) as follows: ]

W. Grady Jordan Robert McCurry

Post Office Box 1207 Post Office Drawer 329

Easley, SC 29641 Orangeburg, SC 29116

ATTORNEY(S) FOR THE PLAINTIFE(S) A"I%O/(NEY(S) FOR THE DEFENDANT(S)

CI:;/RK OF COURT

Court Reporter: Stacey Scoggan and Molly C. Newton

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER ' C.A.No.: 2010-CP-18- 2243
Kay Howell Jordan, Marion Howell Tolson,
and Lewis Virgil Howell,
Plaintiffs,
VS.

Betty L.S. Judy,

Defendant.

A two part Hearing was had before me in this matter on February 27, 2103, and May 8,
2013. The Plaintiffs were present at the hearing and represented by their attorney, W. Grady
Jordan. The Defendant was not present, but her son, who is her attorney in fact under a duly
executed power of attorney, was present and represented her interests without objection. The
Defendant was represented by her attorney, Robert McCurry.

This case involves a dispute of the location of a common property line between the
respective properties of the parties. The Parties, through arguments of their counsel, and the
testimony of the parties to the Court showed that in the early 1970s during construction of
Interstate 95; the' Highway Department dug sand from the property of both parties. The areas
from which the sand was removed became the preésent day ponds. There is an earthen dike
which runs between the two ponds and this is the area of dispute.

There was & prior Order dated May 28, 2002, in & case between the parties, under Civil
Action Number: 96-CP-18-924, issued by the Honorable Patrick Watts, Jr., finding that the

location of a disputed bill board was on the property of Betty. Judy but in which the Court
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declined to rule upon the exact location of the common boundary line between the parties
property as that issue was not before the Court. Therefore, the issue as to the common boundary
line was:an issue that needed resolution and hence the basis for this action.

The Parties stipulated as to each owning their respective properties with the only dispute
being the location of the common property line between these two properties at the dike area.

The Plaintiffs’ position was that John Howell, deceased, father of the Plaintiffs and
Wilbur Judy, deceased, husband of the Defendant each owned these adj oining parcels of land
and that during the construction of Highway 95 they both allowed ponds to be dug on their
respective properties with the dirt used in the construction of the highway. This digging left'an
earthen dike between the two ponds. Their position was that the dike area is the property line but
that regardless of where the Court determined the line to be that both sides should have access to
the dike area as both families have used this dike to access their ponds and that to now allow
same would be unfair to both sides.

The Defendant’s position as set out by her counsel was that there was a property line
based on the Survey of Ashley Surveying dated December 31, 1986. This survey, he was
argued, was based on a 1927 plat and that based on these surveys the Plaintiffs do not have rights
to the dike as it is located entirely on the Defendant’s property. It should be noted that this
survey shows the property line cutting into the pond that is the Howell pond. The Plaintiff’s
counsel did make the point in opening arguments that to use this line would place the property
line partially in the pond on the Howell side of the line, which would be inconsistent with the
two gentlemen, Howell and Judy, digging the ponds out years ago and using the dike area

afterwards.
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There was also testimony as to prior access of the Judy property over and across the
Howell property from Old St. George Road and how that access, or potential access, played into
discussions as to where a potential agreed upon common boundary line would be. Evidence in
this case was that the Judy family was allowed access over and across the Howell property from
Old St. George Road, but that a fence was eventually erected, keys were provided, but that
access was then finally stopped being provided. The Judy family has accessed the property over
property owned by Southem Railroad which is on the Northwestern side of their property.
However, this Court has already ruled in a prior Order entitled Order Denying Motion to Compel
dated May 18, 2012, that a prior setflement agreement as to the common property line and access
for the Defendant over and across the lands of the Plaintiffs from Old St. George Road was
unenforceable. Therefore this issue was not an issue that the Court was addressing at this
hearing, other than as a sideline as to discussions on where a potential property line could be and
whether or not a potential agreed upon line was contingent on the Defendant having access over
and across the Judy property.

On behalf of the Plaintiffs testimony was provided by Lewis E. Jordan, Kay Howell
Jordan, Marion Howell Tolson, Lewis Virgil Howell and John David Bass, a professional
licensed surveyor who testified as an expert.

On behalf of the Defendant testimony was provided by Roy Judy, Ben Coker, James
Benjamin Kensey, Jr., with the Department of Natural Resources, Donald Baker, and Paul
Clifton Lawson, Jr, a licensed surveyor who testified as an expert. Betty Judy did not testify
herself but the parties did stipulate that Roy Judy would testify on her behalf ag Attorney in Fact,
under a Power of Attomey. The Defendants attempted to qualify Mr. Ben Coker as an expert in

 the area of land surveying; but on cross-examination by Plaintiff’s attorney it was shown to the
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Court that Mr. Coker was not licensed as a land surveyor and had no educational experience
related to land surveying. Therefore, he was only qualified as-an expert in the area of field work
done in order to accomplish a land survey. Mr. Coker did perform the field work for the survey
performed by Mr. Lawson.

The Plaintiffs witnesses testified that their father (and father-in-law) John Howell
(deceased) and Wilbur Judy (deceased), husband of Betty Judy, used the subject earthen -dike
without interfering with the other and that both Plaintiffs and Betty Judy continued, after Mr.
Howell and Mr. Judy passed away, to use the dike area and treated it as the boundary between
the respective properties, until the erection of the fence by Roy Judy as referenced in several
instances heréinbelow. They provided testimony that the Howell family used the dike area for
walking, driving, and fishing and that they would clean it and do whatever needed to be done.
Lewis Jordan said that both parties had done a good job as far as trying to keep the dike area
clean. He said there were never any problems in the past with the dike staying clean. He said he
thought the Judy family had done :a good job as well as far as that when the Howell family was
not around. Lewis Jordan also testified that afier the erection of the fence by Roy Judy, that he
and Roy Judy had met at the property and placed flags down the dike in an aftempt to mark a
property line so that a surveyor could then accomplish a survey for them. He showed the Court,
using Defendant’s exhibit #25, that there was a fence on the Southeast corner of the dike, which
prevents driving from the Howell property onto the duke. He said before the fence erected
relatively recently there was never an interference with usage of the dike. He also testified that
hi’s- family had not placed any fence in the dike area to prevent the usage of or access to it.

Kay Howell Jordan twﬁﬂéd that she agreed with her husband’s testimony that both the

Judy family, a lot of it Roy Judy, and her family kept the dike clean and usable. She said this
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was never a problem. She further testified that her family never tried to keep Ms. Judy or her
family from using the dike area. She also stated that there would not be any reason for her to not
want the Judy’s to use the dike area. She further testified that no one ever prevented her family
from using their pond. She also testified that her husband, Lewis Jordan, was the point man for
the family trying to resolve the boundary issue and that she was present at times when attempts
were made to resolve it. |

Lewis Howell testified and his testimony was consistent with his sister Kay that both
parties would keep the dike clean and mé.intained, his family never interfered with the Judy
families-ability to use their pond or the dike and that the Howell’s had access to ride vebicles on
the dike. He further testified that he was asking that both parties have access to the dike area and
that ije hias no reason to interfere with the Defendant’s use of the dike or her pand.

Marion Howell Tolson testified that her family had used their pond for years without
interference as well as the dike area, including riding vehicles on it and walking across it. She
testified that her family and Roy Judy would keep the dike maintained and clean. She did testify
that interference with the dike access did begin with the construction of the fence at the
southeastern corner of the dike. She was also present when the flags were put out trying to mark
a common border line on the dike for a surveyor to then meark a line for the parties. She testified
that she wanted the Court to find that The Defendant as well as the Plaintiffs have access to the
dike-area and that the Court find a common boundary line fair to both sides. She further testified
that she had no reason to prevent the Defendant from using the dike.

The Plaintiffs presented a survey prepared by John David Bass dated October 30, 1998,
[Plaintiff’s Bxhibit #1] showing a potential property line. In his testimony, Mr. Bass explained

to the Court that the survey was based on prior surveys including an 1865 survey. The 1865
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survey was the beginning point of his new survey. Mr. Bass also visited the property to find
what markers he could in order to survey the property of the Plaintiffs. Mr. Bass readily
admitted that the techniques and equipment used at that time upon which they relied on, were not
as accurate as modern tools available today. He also re.adily admitted that he could not find
every marker that was used in the 1865 survey; There was testimony that at least one marker
would have been in the area that is now Interstate 95 and other markers could have been in the
areas that are now ponds.

Roy Judy testified that to the best of his knowiedge the dirt was dug from both the
Howell property and the Judy property for the construction of Highway 95 and the present day
pénd‘s resulted from the removal of this dirt. The earthen dike which runs between the two ponds
is the area of dispute. He does not recall either his father or Mr. Howell ever fussing about the
dike and he never helped his father erect a fence and to his knowledge Mr. Howell never erected
a fence to keep Mr. Judy off of the property. Mr. Judy did agree that as far as he could
remember there was never any confrontation between the parties as to access to the ponds. As
both parties referenced at various times in the hearings, a dispute did result regarding access
from Old St. George Road to the subject disputed area, but the usage of the dike was not in
question until litigation began until the early 1990’s and continued after the death of Mr. Wilbur
Judy in 1993.

In 1995, Mr. Judy was reviewing the Highway Department maps and a question in his
mind arose as to the common property line. Field work by Ashley Surveying was completed in
late 1995 and the resulting 1996 survey, Defendant’s Exhibit 25, shows that the dike was almost
wholly on the land of the Judys. With the field work results, Roy Judy with the help of Mr.

Baker, erected posts and a fence in December 1995 on the southeast comner of the Judy property
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along the dike between the property of the parties to keep both the Plaintiffs and unkmown
trespassers from accessing the property. He did testify that prior to his erecting the fence at the
edge of the dike area he knew of no confrontation between the Howells and the Judy’s in relation
to use of the dike area. Because of the existence of the fence which Mr. Roy Judy erected in late
1995, there were several meetings on the dike issue that occurred.

After the death of Mr. Wilbur Judy and Mr. John Howell, there were several meetings
between the parties during the years without any resolution as to the dike issue and access to the
ponds.

The Defendant presented numerous photos showing the existence of pipes and blazed
trees resulting in the 1996 survey performed by Ashley Surveying [Defendant’s Exhibit #25]
Based on testinony, the field work for this survey began in the fall of 1995. Mr. Coker testified
that he performed the field work for this survey and explained that he used the 1927 survey done
by F.A. Moorer, marked as Exhibit #3, and SC Highway Department maps of U.S. Highway 1-95
to accomplish the 1996 Ashley Surveying Survey that was signed by Mr. Lawson. Earlier plats
prepared prior to 1927 were used for comparison but they relied on the 1927 plat and SCDOT
US Highway I-95 maps to conform and make their new plf;t in 1996 because of monumentation
and railroad monumentation. The 1996 plat prepared by Ashley Surveying shows the dike road
to be wholly within Mrs. Judy’s property.

Mr. Lawson testified that his survey was correct and accurate based on the 1927 survey
-and on the field markings found on the site. He questioned the accuracy of Mr. Bass® survey as
he did not think it properly concurred with the 1896 survey or other surveys. He also questioned
Mr. Bass® survey based on Mr, Bass only finding, according to Mr. Lawson, one established pin

on which he relied as a point of reference on the ground.
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This case involves two professional surveyors who disagree. as to where the property line
is located based on the information available to them in the form of prior surveys and based on
their field work in accomplishing their respective surveys. Clearly, the survey methods of the
1800°s were not as exact as those of today and both parties provided testimony as to their
respective positions as to the correct property lines through their respective surveyors. However,
I find that the parties past actions and usage of the property are compelling evidence in my
determination.

Based on all the evidence | find that the property line is located in the middle of the dike
road. I further find that both parties are granted an easement right in and to the dike road for the
purposes of ingress and egress over and across the carthen dike. The parties are to maintain their
respective side of the road so as not to interfere with normal usage of the easement. The parties
are estopped from erecting any fencing or other impediments to block each other’s access to the
dike area-and the easement over and across it, which includes the right to access the dike with
motor vehicles. Should the parties wish to maintain any current fencing to keep out potential
trespassers they can, however, each side is to be granted a key or way to access the property
accordingly.

I,*further find that in order for this Order to be fully complied with the parties are going
to have to have a survey done in order to mark the property line down the middle of the dike. If
the parties cannot agree on a surveyor the Court will appoint one. Further, once this survey is
accomplished it is to be presented to the Court for a ruling that it does in fact comply with this
Order.

Any language in this order as to an easement in the dike area relates only to an easement

over and across the dike area. Nothing in this order should be construed to grant any access to
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the Defendant over and across the land of the Plaintiffs to the dike area. As no such easement is
being granted and that issue was previously ruled on by this court.

The undersigned, by consent of the Parties through their respective counsels whose
signatures are affixed hereto solely for this portion of the Order and not as to consenting to the
rulings themselves, does retain jurisdiction of this case for purposes of ensuring that the Court’s

order is complied with in regards to a new survey and that survey being approved by the Court.

IT IS SO ORDERED.
) N T VYD
DONE AND ORDERED this 4 | day of = jls¥a_~ . 2013 in St

George, South Carolina

\Ialte Murpby 1
PRESIDING JUDGE- :
THE COURT OF (,OMMME}: AS

WE CONSENT TO THAT PORTION OF THIS ORDER WHICH ALLOWS JUDGE MAFEY Aocte
MURPHY TO RETAIN JURISDICTION OF THIS MATTER ONCE SHE BECOMES A

,Q_IRGPELCOURT JUDGE.

R
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W. Grady Jordan | Robert McCurry
Attorney for Plaintiffs Attorney for Defendants //
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the Defendant over and across the land of the Plaintiffs to the dike area.  As no such casement is
being granted and that issue was previously ruled on by this court.

The undersigned, by consent of the Parties through their respective counsels whose
signatures are affixed hereto solely for this portion of the Order and not as to consenting to the
rulings themselves, does retain jurisdiction of this case for purposes of ensuring that the (ﬁ‘Otll‘l’s
order is complied with in regards to a new survey and that survey being approved by the Courl.

IT IS SO ORDERED.

DONE AND ORDERED this day of , 2013 i St

George, South Carolina.

Maite Murphy
PRESIDING JUDGE-
THE COURT OF COMMON PLEAS

WE CONSENT TO THAT PORTION OF THIS ORDER WHICH ALLOWS JUDGE MAITY
MURPHY TO RETAIN JURISDICTION OF THIS MATTER ONCE SHE BECOMES A
CIRCIUT COURT JUDGE.

W. Grady
Attorney:
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Robert MCCm{ry
Attorney for Defendants
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