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ISSUE PRESENTED 

Whether the post-conviction relief court properly granted petitioner relief pursuant to Austin 

v. State, 305 S.C. 453,246 S.E.2d 395 (1991), where petitioner's PCR counsel failed to file a Notice

of Appeal, and where the state consented to petitioner's pursuit of a belated review? 
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STATEMENT 

On February 20, 2013, a Kershaw County grand jury indicted petitioner for unlawful 

carrying of a pistol. App. 157-158. On April 9, 2013, petitioner waived indictment for the 

offense of resisting arrest and pied guilty to both unlawful carrying of a pistol and resisting arrest 

before the Honorable Deandrea G. Benjamin. App. 1-12; 9, II. 1-4; 159-160. Cornelius J. Riley 

represented petitioner and deputy solicitor Brett Perry prosecuted for the state. App. 1. Judge 

Benjamin sentenced petitioner to concurrent terms of one year imprisomnent, suspended to six 

months of probation. App. 11, I. 25-12, I. 4; 161-162. 

Thereafter, petitioner filed an application for post-conviction relief (PCR). App. 14-21. 

On July 16, 2015, an evidentiary hearing was held before the Honorable G. Thomas Cooper, Jr. 

Petitioner was not present at the hearing. Ronald Moak represented petitioner. J. Clayton 

Mitchell, former assistant attorney general, represented the state. App. 29. On December 3, 

2015, Judge Cooper signed an order denying PCR. No appeal was taken from this order. App. 

29-35.

On March 15, 2017, petitioner filed an application for PCR alleging previous PCR 

counsel, Mr. Moak, failed to file an appeal from the denial of his PCR application. App. 37-38. 

Almost five years later, on January 24, 2022, the Honorable D. Craig Brown held a hearing on 

the matter. App. 76-106. Michael Lifsey represented petitioner and Michael Davidson 

represented the state. App. 76. Without objection from the state, Judge Brown granted 

petitioner a belated appeal of his 2015 PCR action on January 31, 2022. App. 107-110. 

During preparation for petitioner's belated appeal, undersigned counsel learned the 

transcript from his July 16, 2015, evidentiary hearing was no longer available. Undersigned 

counsel filed a petition to reconstruct the record of petitioner's 2015 PCR hearing. App. 111-
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116. By order dated August 23, 2022, this Court granted the petition and ordered the parties

reconstruct the hearing. The order provided for the circuit court to determine whether the hearing 

could be reconstructed. If determined reconstruction were not possible, then the court was directed 

to notify this Court. In the alternative, if the court found reconstruction were possible, then the 

matter would proceed upon petitioner's receipt of the transcript. App. 118-119. 

On December 17, 2024, petitioner appeared via Webex before the Honorable Daniel 

Coble to reconstruct the record of his July 16, 2015, hearing. Undersigned counsel represented 

petitioner, and Russ Barlow appeared on behalf of the state. App. 126. At the conclusion of the 

reconstruction hearing Judge Coble took the matter under advisement. App. 144, II. 3-5. On 

February 21, 2025, Judge Coble signed an order holding the PCR evidentiary hearing was 

adequately reconstructed. App. 148-156. 

Petitioner now files this petition for writ of certiorari concerning the 2015 PCR judge's 

finding that petitioner was entitled to a belated appeal of the denial of post-conviction relief.
1

I Pursuant to King v. State, 308 S.C. 348, 417 S.E.2d 868 (1992), petitioner files this petition for 
writ of certiorari raising the issue of whether the PCR judge correctly held that petitioner had not 
knowingly and intelligently waived his right to appellate review of the previous PCR order. As 
required, petitioner is filing a separate petition addressing the questions from the previous post­
conviction relief order that petitioner seeks to have reviewed. 
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Under Austin, the PCR court correctly ruled that petitioner was entitled to appeal the denial 

of his PCR application because he did not voluntarily waive his right to appeal. Therefore, this 

Court should grant certiorari and grant petitioner a belated appeal from the 2015 PCR action. 
2

2 In the Austin petition, petitioner disputes Judge Coble's finding that the record of his July 16, 
2015, hearing could be and was reconstructed. Finding no guidance in King, 308 S.C. at 349, 
417 S.E.2d at 868, reason dictates this issue be presented in the Austin petition. This Court 
stated that when the PCR judge granted the right to appellate review of a previous post­
conviction relief order, "the petition shall raise this question along with all other questions 
petitioner seeks to have reviewed from that order." King, 308 S.C. 349,417 S.E.2d at 868. The 
issue of whether the parties adequately reconstructed the record was not a question presented in 
the order granting Austin review. Although this Court directed petitioner to address the 
questions from the previous post-conviction relief order in the Austin petition, id., and this issue 
was not addressed in the previous order, the factual circumstances and legal analysis pertinent to 
this issue follow more naturally in the Austin petition. In the event undersigned counsel's 
interpretation is incorrect, petitioner incorporates by reference his claim that the hearing could 
not be reconstructed into this petition. 
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CONCLUSION 

Petitioner respectfully requests this Court uphold the lower court's ruling that he is entitled 

to a belated appeal of his PCR application. Thus, petitioner asks this Court to grant the writ and 

review the companion petition in which he raises the pertinent issues for review. 

Appellate Defender 

ATTORNEY FOR PETITIONER 

This 24th day of March, 2025. 
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