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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon: Please find two documents attached to this email: (1) the Record on
Appeal (Vol 1); and (2) a proof of service for the same.
 
Please note that, because of the size of the record on appeal, I have had to break the
document into 2 different volumes so that I can send by email.  Volume 2 will be following in
a separate email.  The division of the ROA into these volumes will not be the same as the
volumes that will ultimately be submitted in paper copy.  Thank you.
 
Steve Buckingham

mailto:seb@buckingham.legal
mailto:ctappfilings@sccourts.org
mailto:jlucey@lucey-law.com
mailto:amccann@lucey-law.com
mailto:mfunai@lucey-law.com
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


________________________________ 
 


APPEAL FROM EDGEFIELD COUNTY 
Court of Common Pleas 


 
R. Lawton McIntosh, Circuit Court Judge 
________________________________ 


 
Appellate Case No. 2024-001510 


________________________________ 
 


Elizabeth M. Ferraro, James T. Ferraro, Edward J. Przybyl, 
Marcella Gleie, John E. Gleie, Jr., Thomas Bowes,  Connie 
Bowes, Moataz Alasadi, Virginia Kirkwood, Bob Kirkwood, 
Paul Vichroski, Nydza Vichroski, James Montellese, and  
Roxann Montellese, Individually, Derivatively, and on Behalf of 
All the Mount Vintage Homeowners Association Members . . . . . . . . . . . . . Respondents, 
 


v. 
 
LL of SC, LLC, Raiford Topsail Island Investments, LLC, TR Sales  
Plantation, LLC, and Mount Vintage Plantation Homeowners  
Association, Inc. a/k/a Mount Vintage Homeowners Association, Inc. . . . . . . Defendants, 
 
Of which LL of SC, LLC, Raiford Topsail Island  
Investments, LLC, and TR Sales Plantation, LLC are the  . . . . . . . . . . . . . . . . Appellants. 


________________________________ 
 


PROOF OF SERVICE 
________________________________ 


  
The undersigned counsel for Appellants hereby certifies, subject to penalty of 


perjury, that the following document(s) was/were served upon the following counsel of 
record by the following means as of the date identified below. 
 
Document(s): Record on Appeal 
 
Counsel Served: For Respondents 
 
   Justin O’Toole Lucey, Esq.  


Anna S. McCann, Esq.  
Amanda Nicole Funai, Esq. 
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Justin O’Toole Lucey, P.A. 
415 Mill Street 
Mount Pleasant, SC 29464 
(o) 843.849.8400 
(e) jlucey@lucey-law.com 


             amccann@lucey-law.com 
          mfunai@lucey-law.com 
 
   Means of Delivery: Via Email Only 
 


For Mount Vintage Plantation Homeowners Association, Inc. 
 
Charles A. Krawczyk, Esq. 
Finkel Law Firm LLC 
1201 Main Street / Suite 1800 
Post Office Box 1799 (29202) 
Columbia, SC 29201 
(o) 803.765.2935 
(e) ckrawczyk@finkellaw.com  
 


   Means of Delivery: Via Email Only 
 
Courts Served: Office of the Clerk of the Court of Appeals 
   ctappfilings@sccourts.org  
     


Means of Delivery: Via Email Only 
 
Date:   March 26, 2025 
 
             Respectfully, 
 
             s/ Steven Edward Buckingham 
                      


Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 


 
Attorney for Appellants 
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P R O C E E D I N G S


-  -  -


THE COURT:  Good afternoon.  My understanding 


is y'all have worked on resolutions to the subject 


matter; is that right?  


MR. LUCEY:  Yes, sir.  That's right.  


THE COURT:  How much of it were y'all able to 


get done?


MR. LUCEY:  We got almost half of it done, Your 


Honor.


THE COURT:  Sir?


MR. LUCEY:  Almost half of it, sir.


THE COURT:  Okay.  


MR. LUCEY:  Well, there's four motions at 


issue.  We -- we are half resolved on one and think 


we can resolve the other half in the coming ten 


days. 


THE COURT:  Okay. 


MR. LUCEY:  One, we've -- the motion to compel, 


we've taken it from many, many documents down to 


just a few general ones left.  We still have the 


complete motion to release escrow funds pending, and 


we have plaintiff's motion to dismiss the 


counterclaims pending.  Neither one of those have 


been resolved in any way. 
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THE COURT:  All right.  I don't have any 


particular order for y'all to go in.  Do y'all have 


a particular order?  


MR. LUCEY:  Yes, sir.  Because the motion to 


dismiss is the oldest one and I already pulled it 


out and put it in front of me.  If the Court's okay, 


I'll proceed on that. 


THE COURT:  Okay.  


MR. LUCEY:  If I may hand up to the Court and 


to my opposing counsel several cases.  There are 


three principle cases that plaintiff relies upon in 


their motion to dismiss the counterclaims.  And 


before I get to those cases, let me put our context 


in order for the Court, please, Your Honor.  


The Court will recall last summer or so, the 


Court held a fairness hearing on an initial 


settle -- initial round of settlements for -- for 


the -- the action -- derivative action and approved 


those settlements.  As part of the fairness hearing, 


we gave notice to all the members of the 


association -- the homeowners association, the 


owners of the property in Mount Vintage.  


At least one of those members came and spoke 


virtually at our fairness hearing.  Additionally, 


Ms. Grady, the vice president of the association 
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who's in the courtroom today, also spoke at that 


fairness hearing.  The Court may recall one of the 


complaints made by one of the homeowners at the 


fairness hearing was that they weren't getting 


enough information about the lawsuit.  


Well, thereafter, Your Honor, following the 


fairness hearing, plaintiff e-mailed to the 


homeowners association membership, members only, a 


copy of their two expert reports.  The expert report 


from a CPA named Livingston who's written forensic 


accounting report on the financial transactions 


about which plaintiffs complain and the reserve 


study performed by a different expert as to what 


reserve should've been accumulated in the reserve 


accounts to fund the eventual repair or replacement 


of the assets in the Mount Vintage community.  So 


plaintiff separated those to the membership, who are 


obviously interested parties of this proceeding, and 


one of which has shown up at our fairness hearing 


and trusted better -- more and better information on 


the litigation.  


At or about the time of the fairness hearing, 


Your Honor, the Court granted plaintiff leave to 


amend their complaint because we were getting rid of 


some of the individual defendants and (inaudible) 
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obligations.  Whatever happens to these, we amended.  


And in response, we received a counterclaim.  We 


received a counterclaim from the two corporate 


developer defendants, separate counterclaims in two 


different pleadings, corporate defendant named LL 


South Carolina, and a corporate defendant named RTI.  


They both sued all clients of Justin Lucey Law Firm 


for defamation.  We would suggest that not having 


countersued any other plaintiffs by name or named a 


group of plaintiffs that they were countersuing, the 


countersuit fails immediately on its face.  It's not 


been pled properly.  


Assuming for the sake of discussion they had 


named their counter defendants properly, the 


statements about which they are countersuing for 


defamation by plaintiff's two expert witnesses, 


disclosed expert witnesses in this case, disclosed 


in our discovery responses, where the reports have 


been produced in this case in our discovery 


responses, under the law of the state, those 


statements by our experts and my office and the 


publication of those statements to these interested 


parties only, the members of the association, are, 


one, absolutely judicially privileged.  And on a 


completely separate ground under a separate legal 
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document in this state, they're absolutely 


conditionally privileged.  


As to the judicial privilege, the law in this 


state is that statement made -- statements made --- 


THE COURT:  Go back for a second ---


MR. LUCEY:  Yes, sir.


THE COURT:  --- about your absolute privilege.  


Isn't that a qualified privilege?  


MR. LUCEY:  The absolute privilege is not.  


Conditional privilege is qualified, but the 


qualifications are not satisfied by the pleading in 


this case, so we're still entitled to a dismissal, 


Your Honor. 


THE COURT:  Okay.  Go ahead. 


MR. LUCEY:  On the judicial -- excuse me.  


On -- on the absolute privilege, Your Honor, 


statements made by participants in a litigation or 


by witnesses in that litigation or for the 


litigation, even -- even preliminary work such as 


writing a report before the lawsuit even gets filed, 


is absolute privilege, period.  End of discussion.  


Nothing else in the world matters, period.  


On conditional immunity, Your Honor, on 


conditional, statements made to interested parties 


only are -- have immunity.  And in this case, the 
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pleadings themselves admit the only statements and 


only publication made by plaintiff's counsel was to 


the members of the association that are represented 


in this derivative action by the derivative 


plaintiffs, and there are members of the 


association, are we're bound by the results of this 


litigation.  They are interested parties.  


If I may call the Court's attention to the 


three pieces I already handed up to the Court to 


show the Court the case law that substantiates what 


plaintiffs have -- are stating to the Court.  I've 


handed the Court the cases of Woodward, In Re Jasper 


Pellets, and the case of Crowell v. Herring.  The 


third case, Crowell v. Herring is already discussed 


at length in Woodward, so we can put it aside, 


except to know that the District Court in Woodward 


was using precedent from a South Carolina Court of 


Appeals in making their decision.  


And if we go to the case of In Re Jasper 


Pellets, this was a -- before the bankruptcy court 


was the District of South Carolina on a motion to 


dismiss.  And it was on -- if we go to page six of 


the opinion handed to the Court, we will see it was 


on a motion to dismiss a counterclaim for 


defamation.  The exact same circumstance we find 
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ourselves here in today.  


And on page seven, under discussions and 


conclusion of law, first paragraph, last sentence, 


we find again we are in the same situation, quote, 


Moreover, CMB argues that the defamation 


counterclaim should be dismissed because of 


statements at issue are protected by the judicial 


privilege, end quote.  Same as plaintiff is doing 


here.  


And if we proceed to page nine on the lower 


right-hand corner where we see headnote 16 through 


19, the Court, the Jasper Appellate's Court states, 


quote, An absolute privilege exists as to any 


utterance arising out of the judicial proceeding and 


having any reasonable relationship to it, including 


preliminary steps leading to judicial action of any 


official nature provided those steps bear reasonable 


relationship to it, end quote.  


Skipping citation, the Court goes on to say, 


quote, this privilege is established upon a showing 


that the statements were issued as a part of the 


judicial proceeding and the alleged defamation is 


relevant to a matter at issue in the case.  And 


these statements, Your Honor, are the core of 


plaintiff's case.  They're the core of plaintiff's 
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notice in this case.  


After the next citation, the Court goes on to 


say, the privilege extends to, quote, Statements of 


judgments, parties, and witnesses offered in the 


course of judicial proceedings.  


On the following page on the lower -- page ten 


in the lower right-hand corner, it confirms that the 


only statements at issue are statements relating to 


the case and grants a dismissal of the defamation 


counterclaim.  Any ambiguity of what aspect of 


witness work and witness statements are protected by 


this doctrine.  


We can go to the Woodward case that we handed 


up to the Court.  And on page five, we'll see that, 


first, they discuss prominal.  They trust -- discuss 


what is the state of this doctrine in this state.  


And the context in which the Woodward courts going 


to decide this matter, it's ruling on defamation 


based upon expert reports, same as this case, expert 


reports prepared for litigation.  And it finds that 


even if these reports aren't even used yet in the 


trial, or later, even if the plaintiff never ends up 


filing suit, if the expert reports were prepared for 


that judicial proceeding, then they have absolute 


immunity.  
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It goes on to explain on page six, as to part 


of basis for this judicial doctrine, quote, If a 


difference of opinion is going to bring about a 


defamation cause of action, there will be a chilling 


effect upon a party's ability to initiate legitimate 


inquiries and also upon a medical provider's ability 


to render contradictory but needed second opinions, 


end quote.  


It goes on to say, quote, Likewise, Dr. Wise's 


reports were prepared with this understanding that 


he would be called as a witness in this case.  


Absolute immunity for defendant's expert witness 


cannot be limited by plaintiff's decision to 


actually file suit.  Accordingly, this report finds 


that the reports are protected by absolute 


privilege.  


Having found an absolute privilege, the 


Woodward report goes a step further on the same 


page, Your Honor, and so does the qualified 


privilege.  And concludes further, the reports are 


also protected by a qualified privilege.  The 


essential elements of a conditional privilege 


communication may accordingly be enumerated as good 


faith, an interest in the upheld, a statement 


limited in a scope to this purpose, a proper 
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occasion, and publication in a proper manner and to 


proper parties only.  The privilege arises from 


necessity of full and unrestricted communication 


concerning a matter in which the parties have an 


interest or a duty and is not restricted within any 


narrow limits.  


If one reads their counterclaim, it does recite 


that there are experts hired by my office to assist 


in the prosecution of this case and the issues in 


this case, and that they are only complaining about 


the publication made by my office of these reports 


of the conclusions in the reports to the association 


membership.  There's no allegation in those 


counterclaims that it was published to anybody but 


interested parties.  So as plead, the counterclaims 


for defamation by both corporate entities fails on 


both immunities, Your Honor.  Thank you, sir. 


THE COURT:  Thank you.  


MR. BUCKINGHAM:  May it please the Court?  


Steve Buckingham for two of the defendants, LL of SC 


and Raiford Topsail Island Investments, LLC.  It's 


good to see you again, Judge.  


There is an important qualification to 


everything that Mr. Lucey just articulated, and that 


is with the absolute privilege for things made in 
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the context of litigation.  The privilege only 


attaches -- the case law is very clear about this.  


It only attaches to things that happen during the 


course of litigation in a judicial proceeding.  Not 


excited utterance.  There may be a conditional 


privilege. 


THE COURT:  Hang on.  The language of what he 


just read looks like that if I go out and get an 


expert witness to give me a report and I went ahead 


and filed suit, that it's protected absolute.  


MR. BUCKINGHAM:  That's exactly right.  Getting 


the report and the contents of that report for the 


purposes of litigation, that's privilege.  That's 


not what they did.  What they did was, they took 


that report.  That report had already been prepared, 


and then republished it to people that they didn't 


represent because I think we -- this was a marketing 


pitch.  It was not just letting interested people 


know because they're asking.  This was a marketing 


pitch.  And let me run down the time line for you.  


I want to be absolutely crystal clear when I tell 


you about the time line, so that illustrates how 


this was a marketing pitch.  


This case was mediated in May of 2023, and 


there was this partial settlement that resulted.  On 
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June 26th last year, that's when there was 


preliminary approval of the settlement.  Final 


approval of the settlement came on August 2nd.  On 


September 5th, a Friday, the stipulation of 


dismissal was filed to reflect that partial 


dismissal.  


The following Monday, September 8th, for the 


first time, the plaintiffs sent their first e-mail 


to all the homeowners with the first expert report 


attached.  Three days later on September 11th, the 


plaintiffs sent another e-mail to all homeowners 


saying, hey, here's our first expert report on 


forensic -- forensic expert damages.  And on that 


same day, the plaintiff filed their second amended 


complaint.  Less than a month later on October 2nd, 


the third e-mail was sent to all homeowners, 


regardless of who the plaintiffs represented, with 


the other expert report.  Now --- 


THE COURT:  If you are a homeowner and you buy 


property, are you -- are you required to be in the 


association?  


MR. BUCKINGHAM:  Yes. 


THE COURT:  And this is -- this is brought on 


by half the association, which they are members?  


MR. BUCKINGHAM:  So they contend this -- this 
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case was initially filed as a class action.  They've 


abandoned the class claims.  They are now claiming 


to proceed in a derivative capacity.  I filed the 


motion for summary judgment on that issue because we 


don't think that they have standing to participate 


in a derivative capacity.  So they may have the 


contention that they represent everyone, but they 


never moved to certify a class.  


And, frankly, this reference of my motion for 


summary judgment, out of 200 homeowner signatures 


from when this lawsuit was filed saying we want 


nothing to do with this.  That's bolstered by what 


you'll hear from Mr. Krawczyk on this shortly.  


That's bolstered by other signatures, some 


overlapping, of homeowners that said we want these 


funds released that are being held in escrow right 


now.  


There's a whole bunch of homeowners that don't 


want to be involved in this, are not represented by 


Mr. Lucey.  And the time line that I illustrated for 


you, I hope demonstrates to the Court's satisfaction 


that this case -- by the time these expert reports 


were produced to all the homeowners, they've been 


already prepared for months.  Maybe in some cases 


years.  But the day they get produced to everyone, 


ROA_00221







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


 


15


just happens to be right after the stipulation of 


dismissal was filed as to partial ones when 


presumably they were intending on ramping up their 


class claims against my clients.  


They don't -- they didn't represent those 


folks.  They sent those out under the guise of, 


we're just being friendly and letting you guys know 


what's going on in order to recruit clients to their 


cause.  I mean, that's -- that's simply what's going 


on here, and that was not in the context of a 


judicial proceeding.  It was perfectly fine for them 


to procure these expert reports.  We're not suing 


about that at all.  But then by taking that and 


pushing it back out to folks that had already said 


we don't want to be involved, they have transformed 


this into something that takes it outside of the 


absolute privilege.  


As much as I personally selfishly would love 


for lawyers to be absolutely immune from anything 


that we do, the fact that litigation doesn't change 


that, and we still have a responsibility as lawyers 


in the context of litigation when we're acting 


outside this courtroom to communicate truthful 


matters.  


And here's -- I quoted this in my counterclaim, 
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but here's what the homeowners were told in a 


so-called expert report that was far from neutral.  


And I'm not going to quote it at length.  I'm just 


going to quote a couple of things that's in their 


conclusion from the witness's report.  And it's 


titled "conclusion."  


"The defendant's acquisition of lots and how 


Mount Vintage Plantation was made at the expense of 


the association as illustrated by the calculation of 


lost revenue.  The defendant's actions were for the 


benefit of the defendant and the defendant's 


associates as illustrated by the calculation of 


revenues.  The defendant caused the association to 


overpay for the golf community.  The defendant has 


not established adequate reserves."  And there's a 


couple of other ones there.  


And this report also defines the defendants to 


mean LL of SC and Raiford Topsail Island 


Investments.  Nowhere was this company with the 


disclosure of pay.  This is the opinion of an expert 


that we, the plaintiffs, have paid for.  This was 


sent out to the homeowners under the guise of 


conclusion as a statement of fact.  And these 


homeowners had already expressed we want nothing to 


do with it.  This was done to change their minds. 
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THE COURT:  So quote me again the requirements 


under the South Carolina law that takes the absolute 


privilege out of it being absolute. 


MR. BUCKINGHAM:  Yes, sir.  Well, the rule is 


that nothing is absolute, right?  But the privilege 


is established when comments are made or the 


defamatory material is made in the context of a 


judicial proceeding.  And it's right in front of me 


here, the law that Mr. Lucey provided.  


Yeah.  The two elements are:  The statements 


were issued as part of a judicial proceeding.  And, 


second, the alleged defamation is relevant to a 


matter at issue in this case.  This is not the 


context of a judicial proceeding.  It's outside of 


it.  It's not the guise of class claims.  No class 


had been certified then.  No class is being pursued 


now.  Mr. Lucey just simply never represented these 


folks.  It was an effort to recruit them, and I have 


not found any case anywhere that suggests a lawyer's 


recruitment materials, client recruitment materials, 


can be excused from the law of defamation.  I've 


just not seen it anywhere.  


In fact, it's been hard for me to find any case 


reported anywhere on a similar fact pattern as this.  


The closest one I got -- and I meant to bring a copy 
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of this and I think I left it on my -- my desk -- is 


a Second Circuit, Federal Second Circuit, from 2000.  


The case citation is 234 F.3d 92.  And in this case, 


it involves someone who's a whistleblower in a 


corporation.  It's proceedings of a whistleblower to 


say that there were inflating evaluations of 


property in New York.  


And the company that they accused of engaging 


this fraud went out and got their own expert 


opinions to say that, no, there was no maritus 


claims.  And then the business that procured those 


expert reports sent that out to all of its other 


shareholders to relay their concerns that there had 


been some sort of malfeasance that had gone on at 


the required securities litigation, right?  


Now, those expert reports, at least according 


to the opinion, painted the whistleblower as someone 


who is not truthful and not be truthful within the 


material respects.  And that whistleblower brought a 


lawsuit against -- the defamation lawsuit against 


their former employer based upon the publication of 


those expert reports.  


There's no question that the business had a 


right to go out and do its own investigation to 


determine if wrongful activity had occurred and 
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to -- and to request and receive reports from the 


experts about that.  But then to take those reports 


and push them out to other folks in a way that was 


disparaging is problematic from the perspective of 


immunity.  It doesn't get absolute judicial 


immunity.  Now, certainly there can be an argument 


that it was conditional immunity, but that is not 


proper for a 12(b)(6) motion, and that's what this 


is.  


It's also worth raising to the Court's 


attention that whether we're arguing about an 


absolute privilege or a conditional privilege, those 


are both affirmative defenses.  And while there is 


very limited authority in South Carolina to suggest 


that if the facts are absolutely apparent that the 


basis for absolute privilege exists, a motion to 


dismiss can be granted at the 12(b) stage.  There is 


no such authority for a conditional privilege, but 


that's a question of fact ultimately because it gets 


into motives and reasons behind why communications 


were sent.  And that is not properly before this 


Court at this stage.  


So, candidly, because we don't perceive any 


basis under the laws of this state or of other 


states where the republication of a defamatory 
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expert report is just excused.  We would 


respectfully request this motion to dismiss be 


denied and they have to answer our allegations. 


THE COURT:  Well, let me -- I'm just gandering 


and looking at your counterclaim issue raised by 


Mr. Lucey that said, hey, you can't just say all my 


clients.  You got to name the defendants. 


MR. BUCKINGHAM:  Sure. 


THE COURT:  You wouldn't disagree with that, 


would you?  


MR. BUCKINGHAM:  Oh, no, absolutely, I disagree 


with that.  So I think I named those folks pretty 


clearly.  


THE COURT:  Did you?


MR. BUCKINGHAM:  Yeah, in paragraph 225.  The 


counterclaim defendants are each and every person 


who is represented by Justin O'Toole Lucey, P.A.  


THE COURT:  That's not naming them.  That's 


just saying that's a group.  You got to name them. 


MR. BUCKINGHAM:  That depends on if they've 


properly disclosed who their clients actually are at 


this point.  And remember, they weren't proceeding 


in a class capacity, and they have just their named 


plaintiffs on these proceedings.  I don't know 


exactly who they represent.  And I don't know that 
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they have an obligation to tell me exactly who they 


represent, but I described the class pretty 


particularly, right?  The client that he represents, 


his firm represents, in this litigation as of 


October 2, 2023, which is the last dated 


publication. 


THE COURT:  Well, let me ask you another 


question. 


MR. BUCKINGHAM:  Sure. 


THE COURT:  Assuming that I agree with you, 


don't you think that putting these issues up in 


front of the jury in this case would be confusing to 


the jury and that this case needs to be separated 


and brought as a separate action against Mr. Lucey 


and his clients and not trying this case?  That's 


the first thing that came across my mind. 


MR. BUCKINGHAM:  I'm not sure that I'm opposed 


to it, but I don't think it would necessarily be 


confusing because ultimately --- 


THE COURT:  I think that you are running down a 


lot of rabbit holes when you got alleged malfeasance 


over here, other money over here, shadiness over 


here.  I mean, I think it's going to be a lot of 


information for a jury to follow and understand. 


MR. BUCKINGHAM:  It -- it very well could be, 
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but as Mr. Lucey said, these expert reports really 


form the foundation of their claim, and so they got 


to prove the treatment of them anyway. 


THE COURT:  Well, you know that may be a 


defense.  Okay.  Anything further?  


MR. BUCKINGHAM:  No, sir.  


MR. LUCEY:  Your Honor, counsel's mistaken.  


There's actually a certified class in this case. 


THE COURT:  There is?  


MR. LUCEY:  There is, sir.  


THE COURT:  Okay.


MR. LUCEY:  You issued an order on August 15, 


2023, approving our --- 


THE COURT:  I hadn't gotten --- what -- what -- 


who is the certified class, Mr. Lucey?  


MR. LUCEY:  The membership of the HOA, Your 


Honor.  


MR. BUCKINGHAM:  Whoa.  Whoa.  That was the 


conditional certification for settlement.  And as 


you may recall, in May of this year, he said there 


are no class claims.  That was -- that was 


conditioned and there's nothing in the order that 


you issued that said there's a class certified. 


MR. LUCEY:  I'm not pursuing a class action 


against these parties.  A certified class was made 
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by this Court in approving our settlement agreement 


and it wasn't just something that plaintiffs asked 


for.  Actually, the defendants who settled, the 


former board of directors, requires a certified 


class so they would know the claims are gone 


forever. 


THE COURT:  Well, let me ask you this, 


Mr. Lucey.  Would anything contained in those expert 


witness's report have to do with this settlement at 


all in this case?  


MR. LUCEY:  Let me back into that if you don't 


mind, Your Honor.  Before you all cert -- before 


this Court certified the settlement class, this 


Court approved our class notice to the homeowners.  


The class notice to the homeowners, which this 


defendant did not object to, referenced the exact 


two expert reports that they're complaining about 


now that have been published.  So the homeowners had 


already been advised in the Court approved notice 


that these reports regarding the conduct of their 


association existed.  


And it was only after this class was certified, 


and the Court found that plaintiff's counsel, my 


firm, was -- had fairly -- and plaintiffs had fairly 


and adequately protected the interest of the 
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settlement class, that those -- and after the 


inquiry in the Court's presence in that fairness 


hearing saying they had not received enough 


information.  That is only after that that those 


reports were sent out.  The -- this issue -- these 


issues of the petitions, there have been some ghost 


petitions in this case.  The petition --- 


THE COURT:  I'm sorry.  Say that again. 


MR. LUCEY:  There have been some ghost -- ghost 


petitions in this case procured by 


misrepresentation.  The petition that they want you 


to pay attention to now, the 221 signatures, alleged 


signatures that we've never seen that say they don't 


want to be in this suit, they've never communicated 


that to us.  They've never given us a copy of that 


petition.  They -- they reference it in the motion 


for summary judgment they filed a few days ago, but 


they've never attached it or given it to us.  We 


wouldn't know the name of any of those signatures 


that had said they don't want information.  All we 


know is we are class counsel.  They are our clients 


in this settlement that had occurred less than -- or 


had been approved less than 30 days prior to those 


reports being e-mailed to the class membership.  


The whistleblower case we've heard about, I 
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don't know what we're talking about because there's 


no memorandum in opposition to this motion and 


there's no copy of the case for this Court to look 


at or counsel to look at.  I don't know what it's -- 


I can't respond to a case that doesn't exist because 


there is no opposition to the motion to this 


memorandum.  


This -- this red herring is a second issue in 


this case -- petition I think counsel just 


referenced it.  A petition regarding releasing the 


escrow, plaintiff's counsel releasing escrow.  


What's that got to do with the defamation 


counterclaim?  Nothing.  But to the extent of the 


matter is we're going to show the Court when that 


escrow motion comes up that only 65 out of 550 


families have signed that petition.  Sixty-five out 


of 550.  That's about 14 percent.  That's not a very 


overwhelming presentation.  


Out of the several, we'll also show the Court 


that both petitions were procured by 


misrepresentation.  To the extent they're relevant 


on whether or not a counterclaim can be pled or was 


properly pled, both of them were procured by 


misrepresentation and failure to properly disclose.  


The -- this thing about these e-mails being a 
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marketing effort, that's a -- that's a nice 


argument, but there's not a shred of evidence in 


this Court that that occurred and there's not a 


shred of allegation in the counterclaim that was 


plaintiff's counsel arguing over.  That's just 


hogwash.  There's no evidence that we accepted any 


additional retainers.  We certainly haven't had 


plaintiff who was sued.  And we haven't had any -- 


any claims against the remaining corporate deposed 


for any new homeowners.  So this marketing thing is 


unsupported hogwash -- recruitment I think is what 


they were calling it.  


The bottom line, Your Honor, is -- is that 


plaintiff has presented to the Court three cases 


that clearly, clearly say in the State of South 


Carolina that publications of an expert report in 


relationship to a judicial proceeding, even the 


next -- even if the judicial proceeding never even 


ensues is an accusation ---


THE COURT:  Well, the question of fact is 


whether or not it is in relationship to a judicial 


proceeding. 


MR. LUCEY:  Their pleadings say it is.  Their 


pleadings -- their pleadings list out what the 


conclusions are in the report.  And those 
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conclusions tie in exactly with the extremely 


detailed allegations that this Court may recall in 


our 75-page complaint where we detailed this little 


red herring.  The Court considered our complaint 


several years ago where at the time this Court 


denying the motion to dismiss.  But the issues is, 


the financial issues that the report address are the 


same financial issues in our complaint.  There's no 


allegation to take --- 


THE COURT:  You don't answer my question, 


though.  


MR. LUCEY:  What's that?


THE COURT:  The question is in my mind:  


Mr. Buckingham says, look, I don't have these in the 


scope of this litigation.  It was just you 


freelancing trying to get business.  I know you said 


there's nothing to support that and there very well 


may not be, but does that create a question of fact 


potentially as to whether or not this was in the 


scope of this litigation or not?  


MR. LUCEY:  Not when there's a court order from 


this Court appointing his class counsel for the 


settlement class --- 


THE COURT:  You think that resolves that?  


MR. LUCEY:  --- that are the people that 
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received that report.  It's absolutely privileged.  


THE COURT:  Okay.


MR. LUCEY:  And he -- it's -- it's just 


difficult not to even consider that in the context 


of this Court having heard a fairness hearing, and 


one of the homeowners can come to this Court and say 


plaintiff's counsel needs to provide us with more 


information.  We're not --- 


THE COURT:  That did occur. 


MR. LUCEY:  Yes, sir. 


THE COURT:  Let me ask you something to the 


extent that I don't grant your motion.  And not 


saying I'm not going to; I'm just saying if I don't.  


Do you agree that this matter should be separated 


and tried separately from this case?  


MR. LUCEY:  Absolutely.  I agree and I also 


have to plead who the counter defendants are.  


There's no class pleadings in here.  The allegation 


is I've defined the class.  There's no class 


pleadings in this counterclaim.  There's no class 


definition.  There is no class.  And he's not named 


a --- 


THE COURT:  Hang on.  You're kind of saying 


it's a class and it's not a class.  And I'm 


getting -- I'm only from Anderson, so I get confused 
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easily.  


MR. LUCEY:  He says he sued a class of counter 


defendants.  There's no countersuit class pleadings 


or allegations in his counterclaim that justifies 


that statement.  All he did is say, I'm suing all of 


Justin's clients.  That's not how you litigate in 


this state.  If -- if -- if he doesn't know some, he 


needs to use some John Does.  He needs to describe 


who they are.  He needs to put forth class 


allegations and define his class.  This counterclaim 


does not define a defendant and has not named any 


defendant.  Thank you, Your Honor.  


THE COURT:  All right. 


MR. LUCEY:  And by the way, at this point, 


we're 45 days before trial.  They've known this -- 


this motion to dismiss has been pending for months 


and months since we received the counterclaim, I 


believe, late last year.  They've had an 


opportunity.  They know the trial is coming.  The 


Court scheduled this trial months ago.  They've had 


an opportunity for 9 months to look at their 


pleadings and say, well, is there anything we're 


missing?  Is there anything we need to fix so we can 


be part of that trial?  They did not do so.  There's 


no motion to amend.  There's no amended claim.  
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There's nothing in front of this Court.  Now they're 


trying to add new parties 6 weeks before a 


date-certain trial.  That's just untimely.  Thank 


you, sir. 


THE COURT:  With that, we ran into this the 


other day.  They wanted me to add a party when it's 


180 days, add it to the case.  I'm not saying you're 


trying to do that, but I can tell you ---


MR. BUCKINGHAM:  Well, so ---


THE COURT:  This is a 2021 case.  It needs to 


go. 


MR. BUCKINGHAM:  Yes, sir.  So it's our 


contention that we're not adding any new parties.  I 


mean, it -- if it is the representation of Mr. Lucey 


that his clients are only those who are identified 


in the caption, and those names haven't changed over 


the life of this case, but if he's telling me that 


as of October 2, 2023, I'm happy to stipulate those 


are the ones received.  I just don't know. 


THE COURT:  Let me just tell you this:  I'm 


going to hold the motion under abeyance, but I can 


tell you that case will not be tried with this 


trial.  I'm going separate it out.  I just think 


it's too confusing for the jury if I let it stay.  


Okay. 
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MR. BUCKINGHAM:  Okay. 


THE COURT:  I'm just putting y'all on notice, 


so don't plan on that.  What other motions do we 


have?  


MR. BUCKINGHAM:  Just one final comment before 


we move on?  


THE COURT:  Yes, sir. 


MR. BUCKINGHAM:  Is that okay?


THE COURT:  Yes, sir.


MR. BUCKINGHAM:  Despite the fact that the 


plaintiff's law firm was appointed class counsel, 


that order would've expired by some terms when the 


stipulation of dismissal was filed on September 5th.  


And these reports were sent out the following Monday 


for the first time in the case, so there was no 


class at the time that these were sent. 


THE COURT:  And what about the term?  The class 


order says it expires by a certain time?  


MR. BUCKINGHAM:  Well, presumably, the class 


order would've expired when the stipulation of 


dismissal for the class that was being severed was 


filed terminating their portion of the case.  There 


was no class. 


MR. LUCEY:  No class on the one that expires 


automatically.  This class did not expire.  There is 
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a release by the settlement class as enrolled by an 


owner.  It's enforceable by the Court.  The class 


did not expire, Your Honor.  


THE COURT:  Next motion.  


MR. KRAWCZYK:  And I don't mind going next in 


the pleadings if we need, Your Honor.  


THE COURT:  Are you in order?  I mean, it 


sounded like it.  


MR. KRAWCZYK:  I -- I filed mine December of 


last year.  I don't know which one was next.  So 


mine is going -- mine is going to be more simple I 


think, Your Honor.  


My name is Charlie Krawczyk, and I represent 


the homeowners association board.  And as you well 


know, the homeowners association board is still 


defending only two causes of actions in this case.  


One is for an accounting, and one is for a 


declaratory judgement in the event that the 


plaintiff is successful to change the covenants and 


the voting rights and that sort of thing.  So I'm -- 


I'm here for the existing board.  I don't want to 


bore you because I'm new in this case, but I want to 


give you a little background on who I am so I -- 


it'll kind of help explain some of this.


I've represented Mount Vintage Homeowners 
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Association since about 2011.  I've been tasked to 


do specific things.  I wasn't like somebody who came 


to the board meetings all the time, but when they 


had a specific legal problem, they would contact me 


and my firm would help them over the years.  And my 


contact -- this is a case against -- currently 


against the developer, and there is a -- there is 


allegations in the complaint that this is a -- what 


we call -- what Mr. Lucey refers to as a "developer 


controlled board."  


And I think even -- my deposition has been 


taken in this case.  I think that from a technical 


standpoint, that's what the covenants allow.  They 


allow the developer to, you know, rip the board 


apart and appoint new people on if that's what he 


wants.  


Since -- and my understanding is, since 2011, 


so even before that, the original developers, I 


don't think that's ever taken place.  The board is 


consisted of the developer, Mr. Rayford, as -- as 


developer and the board president and three or four 


homeowners.  Okay.  People from the community.  I 


have Ms. Brady here today.  She's currently vice -- 


vice president of the association.  These homes that 


were sold, especially early on, are very big homes.  
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These are well-to-do people.  These are people who 


retired and are successful.  Ms. Brady, herself, was 


a controller for a number of parties.  And they're 


not connected to the developer at all.  Okay.  So -- 


that's right.  


And -- and I understand Mr. Lucey's position as 


being a developer controlled board from a legal 


standpoint.  I only say this because the motion I 


have here today is for the release of settlement 


funds.  And if you recall, Your Honor, one of the 


things that was just discussed was there was a 


partial settlement in this case in which I think it 


was $2.9 million or something of that nature was 


paid.  And it was put -- a certain amount of money 


was paid to Mr. Lucey and there was $2.1 million --- 


THE COURT:  1.64. 


MR. KRAWCZYK:  I'm sorry.  1.6.  I'm getting 


my --  my numbers mixed.  $1.6 million was put 


aside.  And in the Court's order, it says to be put 


in the trust account, plaintiff's trust account.  At 


that time, Ms. -- I believe Ms. Brady stood up and 


asked for this Court to disburse those funds to the 


association, the homeowners board, and Mr. Lucey 


objected to that.  I think that was this question of 


a developer controlled board.  And this Court 
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basically said, we're going to punt this.  We're 


going to kick this down the road at this time.  I'm 


not going to make a decision on that and approve the 


settlement.


So fast forward a little bit.  Prior counsel 


for the HOA was Mr. Josh Shaw who was appointed by 


insurance -- he was insurance counsel.  Once the 


insurance paid their -- their -- their money, they 


pulled counsel.  The board asked me, because I have 


some knowledge and background of the HOA, to step in 


and what we believed to be sort of a limited 


capacity seeing as the HOA is now sort of a 


knowledgeable party of this (inaudible) outtake and 


the other issue of the board.  So --- 


THE COURT:  Don't -- don't the HOA members 


serve the relationship of the developer under your 


bylaws?  


MR. KRAWCZYK:  So my understanding is, 


according to bylaws, he can appoint them.  How the 


board members are actually getting paid, are 


volunteers.  And the current board reviews who wants 


to be on the board and then the current board votes 


on new members when somebody steps down. 


THE COURT:  That doesn't answer my question.  


Under the governing documents to set that up, 
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doesn't the developer retain the right to appoint a 


board, a final board?  


MR. KRAWCZYK:  He does.  


THE COURT:  Okay.


MR. KRAWCZYK:  No question.  And I understand 


Mr. Lucey has raised that in his -- his issue.  So 


to -- to get a little bit further on, one of the -- 


one of the important issues in this case was at some 


point in time, the homeowners association purchased 


the golf course from Apex Bank, okay, who had bought 


that at an internet auction.  


And it's a -- it's a -- it's a -- it's a long 


story, but, essentially, Apex Bank agreed to finance 


that purchase.  And that purchase was initially at a 


fixed rate of 4.5 percent.  After I believe five 


years, it went to a variable rate.  And as we all 


know, the interest rates have shot through the roof.  


Currently, the interest rate on that loan is 


nine-and-a-half percent.  


And the request from the board versus the 


request that was made to plaintiff's counsel to 


release the funds.  Board doesn't even want to touch 


them.  Don't send them to the developer.  Don't send 


them to the board.  Let's take the money and then 


send it straight to Apex Bank to pay down the 
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principle loan, which would save the homeowners 


association $13,000 a month.  A little over $150,000 


a year.  


The plaintiffs object -- objected to that.  


First of all, they said we don't want to do it, and 


they're objecting on a number of reasons.  One was 


this is still a developer controlled board, and 


that's why the current board had filed this motion.  


And they did so with the developer upstanding.  


They filed this motion to -- to ask for these 


funds to be released.  And they don't want to touch 


the money.  So they -- they don't want to touch it.  


They want to avoid the whole issue of dispute about 


or even controlled board.  All they see is that 


we're paying $150,000 a year to a bank and we don't 


need to do that.  


And at this point, all we knew is the money's 


being held in Mr. Lucey's escrow account.  What we 


learned last week for the very first time, despite 


this being filed and being an issue since October, 


that it's being held in an escrow account, but that 


it's interest bearing at 4 percent.  Didn't know 


that.  Okay.  So evidently it is making interest at 


4 percent, be we still have five-and-a-half percent.  


It's still costing nearly $90,000 a year in interest 
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payments for the HOA.  


And all the board is looking to do is to say, 


hey, it's in the best interest of the plaintiffs.  


It's in the best interest of the homeowners 


association.  It's in the best -- everybody's best 


interest.  We even said -- they even said that they 


would take any assessments that were currently being 


set aside for interest payments and put them into 


rogue reserve accounts, which was another consent 


they had.  Again, just trying to make this money 


work for the homeowners association.  Now --- 


THE COURT:  Let me stop you. 


MR. KRAWCZYK:  Sure. 


THE COURT:  Mr. Lucey?  


MR. LUCEY:  Yes, Your Honor.  


THE COURT:  What he is proposing seems highly 


reasonable to me in producing the raw debt that your 


clients or the other members of this homeowners 


association have to ultimately pay for by dues, 


assessments, and others.  Why don't you -- why 


wouldn't you agree to pay it down?  Is there a 


reason -- a business reason not to?  


MR. LUCEY:  Yes, Your Honor.  Because this 


fiscal situation was created by the developer and 


the developer controlled board.  And to help them 
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solve that before the jury makes its damage award, 


is not good for the HOA's case.  


THE COURT:  Are you looking after by not paying 


it off because you want to wait for the jury?  


MR. LUCEY:  That's part of it.  And, Your 


Honor, there's also confirmed rumors in this 


neighborhood that the developer's trying to sell the 


developer interest and the control of the golf 


course, but the golf course loan is too high.  


Nobody wants it.  Sure.  We can pay --- 


THE COURT:  Say that again, please, sir. 


MR. LUCEY:  There are confirmed rumors in this 


neighborhood, Mount Vintage, that the developer, the 


defendant in this case, is negotiating a sale of 


developer control and golf course control in Mount 


Vintage as we speak.  A pay down of the golf loan 


that incumbers that amenity helps him sell out of 


this neighborhood.  Those aren't primary reasons.  


Those are two or four or five reasons that we oppose 


this. 


THE COURT:  Let me ask you again. 


MR. LUCEY:  Yes, sir. 


THE COURT:  And I hear you, but those seem to 


be things that would go -- that both take in favor 


of this -- the plaintiffs and not to the entire 
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homeowners association as a group, that's as a group 


having debt service reduced by that amount seems to 


be in their best interest, regardless of whether it 


sells. 


MR. LUCEY:  As a group, the association needs 


me to prevail at trial and recover from the 


developer's damages -- the fiscal damages that we've 


caused. 


THE COURT:  Well, let me ask you that then. 


MR. LUCEY:  Yes, sir. 


THE COURT:  At trial --- 


MR. LUCEY:  Yes, sir. 


THE COURT:  --- assuming that I say don't put 


that money down.  


MR. LUCEY:  Right.


THE COURT:  Why does that reduce your damages 


that you have seen?  


MR. LUCEY:  Well, our damages is that all the 


amenities are overleveraged, that the developer has 


not fulfilled this request, the fiduciary 


responsibility, to put this neighborhood on proper 


fiscal footing.  That is not just reserves.  That is 


the entire neighborhood.  They've been raiding the 


road fund every year for three years.  They didn't 


tell the homeowner membership most of the time.  Why 
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are they raiding it?  Because the developer is the 


treasurer of the homeowners association board and 


the president of the board.  And they're not 


fiscally managing this place properly.  They've 


never properly funded it.  They've never funded the 


reserves.  The reason they need the money to pay the 


interest, they're not actually paying the interest.  


They want -- they want to pay -- they raided the 


road reserve to pay the interest last year.  This is 


interest that was agreed to by a developer 


controlled board in 2016.  The developer --- 


THE COURT:  Let me stop you again. 


MR. LUCEY:  Yes, sir.  


THE COURT:  At trial, I mean, those seem like 


those are things that you can bring up in your 


testimony.  And, in fact, we were the ones by what 


we collected in this case to pay this debt service 


down to this period -- this point here.  I don't see 


that that's a detriment to your client necessarily. 


MR. LUCEY:  Your Honor, there are some ways I 


can agree with the Court, but, unfortunately, we're 


only dealing with two or three parties right now.  


And if I can buy myself an appeal to my verdict 


against LL because it -- because evidence of 


settlements came in.  That's how the mortgage got 
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reduced.  That tends to say plaintiff's claim to 


represent verdict regarding 2.7 million and the 


mortgage got paid down by the net of 4.5 million.  


It's injecting appealable error in my trial.  If the 


develop who's on that board who's asking you to do 


this, if the developer wants to stipulate that that 


will not be an appealable issue, then my hands might 


be tied.  


MR. BUCKINGHAM:  I think that would be wildly 


reckless for me to stipulate to any appealable 


issues before trial to see how evidence develops.  I 


can't possibly do that.  I think -- I think, Your 


Honor --- 


THE COURT:  I think that you can talk to your 


client and see if y'all can't come up with some way 


that we can work out something to get this money 


paid to the bank, pay down this debt service so that 


the group of homeowners don't get whacked every year 


with these huge assessments.  


MR. BUCKINGHAM:  Yeah.


THE COURT:  That seems to me would be in 


everybody's best interest, including yours.  And 


y'all come up with a way to work around this that, 


you know, so y'all are a lot smarter than I am, 


guys, and I think y'all can come up with some way to 
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do that kind of thing.  I'm not going to order it 


right yet, but I'm telling you I'm very inclined to 


do that, Mr. Lucey.  


MR. LUCEY:  Well, my biggest issue is keeping 


appealable error out of this case because this -- 


these are settlement funds.  How do you solve part 


of the -- the remaining defendant's damages?  If you 


reduce their damages with settlement funds, how do 


you -- how do you deal with that at trial?  It's 


very -- I need protection from appeal on it.  


That's -- that's what I need.  And -- and there's 


only one party that can protect us, and that's the 


president of the board that's asking this Court to 


release the funds.  He's wearing both hats.  He's 


wearing all the hats in this courtroom. 


MR. KRAWCZYK:  Your Honor, the motion was 


passed without -- Mr. Rayford was standing.  And so 


I -- one of the things that has confused me about 


this is this exact issue.  And I understand that 


the -- my understanding of the claim is that the 


developer should have given more money towards the 


developer's purchase, that his fair share -- his 


percentage of that.  The only thing -- the failure 


to pay down the -- the -- the loan does is increase 


the interest cost that these people are paying to 
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beef up the numbers.  


And then the recovery on the other end, if 


there is recovery on the other end, has to be offset 


by cost and attorneys fees and all of that.  I mean, 


so -- I mean, I question the value of trial of this, 


but I think Your Honor understands the basis of our 


motion.  Is it accepting of the trial and -- and 


creating problems for -- for the plaintiff?  


I have been asking for this explanation for a 


long time.  I haven't really received it other than 


it's a contamination of evidence.  I have not gotten 


that justification, so I'm still here asking for the 


money, which you're right, helps everybody.  It 


reduces risk.  It reduces costs.  And the other 


thing that has been brought up, Your Honor, is one 


of the requests to do this is one of the things the 


board has been trying to do is to renegotiate the 


loan. 


THE COURT:  Let me stop you.  That's here nor 


there.  


MR. KRAWCZYK.  Correct.


THE COURT:  Okay.  Ultimately, I believe, 


Mr. Lucey, at the end of the day, who gets these 


monies?  


MR. LUCEY:  Ultimately, at the end of day, the 
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money is intended for a homeowner controlled board 


of directors, but it will go to the association no 


matter who controls it at the end of the day, 


subject to Court supervision. 


MR. KRAWCZYK:  So it's just a question of 


what's in the best interest of the association is 


with these funds.  


THE COURT:  Well, I hear what he's saying.  I 


hear what you're saying.  I mean, it's kind of 


interesting from my perspective, though.  This is 


going to be -- and this case has gotten personal and 


it needs to back up a little bit, but even so, I 


understand why it is, but I would urge you to put 


your heads together and come up with some way to put 


those monies in there to get rid of these debt fees, 


regardless of who controls the board because debt is 


debt is debt.  It doesn't matter who controls that 


dang board.  And if it's a sale, your claim's been 


filed.  They'd have to make it subject to the sale, 


but it's still -- it's under that.  It couldn't just 


go away.  So I don't think that's a big threat to 


you, Mr. Lucey, but I think you need to...  


Do you think that y'all are interested in -- 


and I want a candid answer from you if you're 


willing to give me one -- to try put your heads 
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together and come up with some way to get these 


monies paid?  Maybe creating some kind of safeguard 


against appealable issues that I've created by 


pushing this down your throat.


MR. LUCEY:  Yes, Your Honor.  I understand the 


Court's ruling.  I will get with counsel and see 


what we can think up -- think through.  


MR. BUCKINGHAM:  I've got no problem with that.  


The attorney's position I am in is, Mr. Rayford 


abstained from the vote because of all the 


contention and he controlled the board and he takes 


what he does, so he stayed out of this vote.  I 


know --- 


THE COURT:  Listen, he can hire and fire at 


will.  I mean, it's a developer controlled board, 


and there's nothing wrong with having a developer 


controlled board.  That's why they do it until they 


sell enough of the property of the subdivision away 


there.  Let the homeowners associate -- association 


take over now, but there's nothing wrong with that.  


It's just a fact of life. 


MR. BUCKINGHAM:  Certainly, it's our position 


that we would like to see this debt load reduced 


quickly. 


THE COURT:  Anyway, let me know.  
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MR. KRAWCZYK:  Thank you, Your Honor. 


THE COURT:  I can tell you what, we're not 


doing anything in this case -- in this case not to 


be tried in 90 days.  I jumped over some things to 


get it done, so I want to get it tried.  What's -- 


what other motions are out there? 


MR. LUCEY:  Plaintiff's motion to compel 


discovery against defendants, Your Honor.  The 


defendants have produced numerous documents, so the 


list has been whittled down.  One of the documents 


we're still waiting on the defendant is an updated 


version of Plaintiff Exhibit 5.46.  


MR. BUCKINGHAM:  Are you sure?  I think that 


was sent several days ago.  


MR. LUCEY:  5.46 is a very complicated 


multipage spreadsheet.  In other words, it's a 


combination of 20 spreadsheets in one spreadsheet 


that are linked to each other.  So the master 


spreadsheet has really reliable information on each 


sub-spreadsheet and you know what you're looking at.  


And I've actually deposed a woman named Joan Lester 


from Mr. Rayford's office at length about this 


spreadsheet.  And the information is on all fours of 


our case, and we've been asking for an updated 


version of it for over a year.  We did receive 
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something last week.  We received a single-sheet 


spreadsheet in PDF in a different format.  We did 


not receive this exhibit back.  The relevancy, Your 


Honor, is that I deposed Ms. Lester on April 18, 


2024, and I have the deposition excerpts here.  And 


I said, "Are you keeping up with this information?"  


She no longer keeps the per lot landscaping cost up 


because the CPA is doing that.  Everything else, she 


keeps up.  It is a comprehensive document and 


report.  We need the PDF, too.  We need the 


original.  The native, not the PDF.  And we need the 


updated document.  If they want to contend that 


she's keeping a different document now, then we need 


the last available version of Exhibit 5.46.  This 


has all -- not all.  This has, let's say, 50 or 


60 percent of the transactional information that is 


relevant to our case.  It has the source of every 


one of the developer lot purchases, the time of the 


purchase.  I see the date of the purchase.  The type 


of transaction.  Was it a tax sale or was it a 


distressed homeowner sale, et cetera, or was it 


the -- the 42 lots he had the HOA sale to him, the 


Yeoman's lots, after they foreclosed on them for 


$5,000 a lot and resold them for 45,000 a lot.  Was 


it those?  This information is all here and it all 
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has been consolidated into the business record.  


They've been keeping it for years.  And we need the 


updated version of it and we need it in native. 


MR. BUCKINGHAM:  So I assume native means excel 


format?  


MR. LUCEY:  Excel, not PDF, but also the PDF we 


received is not --- 


MR. BUCKINGHAM:  Oh, and so I thought ---


MR. LUCEY:  One type -- one type of excel. 


MR. BUCKINGHAM:  Oh, you mean there's only one 


type of excel?


MR. LUCEY:  One type of excel.


MR. BUCKINGHAM:  Then that's my mistake, Your 


Honor.  I'll be glad to submit.  


THE COURT:  All right.  What other documents do 


you have?  


MR. LUCEY:  Your Honor, some -- some e-mails 


that we were pushing for in 2003 [sic] were produced 


in the first part of 2024, so 2023 to 2024.  They 


have been produced to us, but they've been produced 


in PDF, not native as we requested.  When you have a 


PDF e-mail, you can't click through the attachment, 


the relevant attachment.  First, if somebody does 


transmittals.  They're transmitting contracts.  We 


can't see the contract because of the PDF.  We ask 
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that these be reproduced in native format.  It does 


happen.  I'll stop here.  


MR. BUCKINGHAM:  I -- this is probably a 


technological limitation of myself. 


THE COURT:  I hear what he's saying, though.  


And what he's saying makes -- I can't get to the 


attachments, so it does limit what they're getting. 


MR. BUCKINGHAM:  Yes, sir.  And I've produced 


all attachments that would be attached to it also.  


I'm glad to figure out if I can --- 


THE COURT:  Does it say what kind of cost is 


associated with that?  


MR. LUCEY:  Very little, Your Honor.  It's 


all -- it's a push of a button.  I mean, almost any 


e-mail I'm aware of, you can save it to PDF or you 


just save the native file, and they collect them in 


the e-mail.  There's no -- there's no physical cost.  


There's nothing at all.  If they're technically 


challenged, I've got a computer expert I could have 


dial in to here if they want. 


MR. BUCKINGHAM:  I mean, I guess a good place 


to start is what is the extension of the file format 


you're looking for?  


THE COURT:  What's the what?


MR. BUCKINGHAM:  The extension, like, would it 
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be dot PDF or dot something? 


MR. LUCEY:  If it's an Outlook file, it would 


have an Outlook extension.  If it has whatever 


e-mail --- 


MR. BUCKINGHAM:  Like it would say dot Outlook?  


MR. LUCEY:  It's in native file for whatever 


the software program it is.


MR. BUCKINGHAM:  I -- I'm just a dinosaur.


THE COURT:  Do you have -- do you have a 


computer person?  


MR. BUCKINGHAM:  No.  But I'll make a phone 


call. 


THE COURT:  I'm just saying maybe his computer 


person talk to your computer person and they speak 


the same language and get it done.  


MR. BUCKINGHAM:  Okay.


THE COURT:  I mean, the information he's 


requested is reasonable. 


MR. BUCKINGHAM:  Oh, sure.  


THE COURT:  Okay.


MR. BUCKINGHAM:  And I just want to be clear, I 


produced it.  Just not, I guess, in the file format 


they wanted, so...  


THE COURT:  All right.  


MR. LUCEY:  Yes, sir.  We've also asked them to 
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update their e-mail production anyway, besides the 


non-native production.  There's been a number of 


transactions since the original production three 


years ago that they have e-mails regarding.  We know 


they have the e-mails because we have found other 


copies of their e-mails in third-party subpoena 


responses.  What we don't have is the e-mail on the 


developer side or what he did with the e-mails 


subsequently who he sent the information or who he 


forwarded it to.  We only have the third-parties 


e-mail.  For instance, Your Honor, there's been an 


issue in this case forever of something called 


"orphan parcels." 


THE COURT:  Of what?  


MR. LUCEY:  Orphan parcels.  These are pieces 


of real estate in the neighborhood that aren't 


properly tied into either developer rights, HOA 


rights, or covenants.  For instance, believe it or 


not, the roads -- the roads are orphan parcels.  


They've been bought and sold at tax sales.  It's a 


whole 'nother story.  But anyway, orphan parcels 


have been a part of this case forever.  


They were involved in a transaction.  This 


developer was involved in a transaction where a 


creditor had pushed -- had gotten a judgment against 
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the former developer and gotten a lien on a number 


of these orphan parcels, foreclosed on this 


judgement or lien, and then resold.  This 


developer -- and then some of these are the green 


spaces in our neighborhood.  This developer was 


involved in purchasing some of these, and this 


developer was involved in arranging for some of the 


other purchasers to get new rights in Mount Vintage.


Like for instance, Stanley Martin.  They 


bought -- they bought a large piece on the back of 


this neighborhood, and they were going to -- the 


developer was going to facilitate Stanley Martin 


create 14 new lots on this parcel and the lots being 


accepted by the HOA board into the association.  


A seconds transaction that they're involved in 


was as part of this, the developer sold Stanley 


Martin five of his own lots to put the third from 


the 14 new lots that were coming out of original 


developer's foreclosure.


Also part of this transaction, the developer 


was going to get this buyer rights to build a house 


on the green space at the Mount Vintage rear 


entrance.  So this developer was going to give them 


permission to turn our green space into a house and 


we never -- because they -- they -- he ended up 


ROA_00260







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


 


54


writing a letter to the Edgefield County Planning 


Commission without the board's consent saying, 


"We -- we approve this or this is fine.  Go ahead 


and approve this."  Luckily, we found out about it.  


It was a couple of month ago.  A bunch of the 


homeowners showed up at the planning commission 


meeting.  The planning commission refused the 


conversion.  


The point is, there's been lots of these 


transactions with the other developers and builders.  


We've asked for the e-mails.  We're told we're not 


getting them.  We find pieces of them in other 


people's files.  We need their e-mail production on 


these transactions and the contracts with these 


people.  There are contracts with these multidot 


contracts.  


Why do we care about the contracts?  A lot of 


reasons, but I'll give you one.  The original 


contract with the multiparty builder, this 


developer, and then known as Essex, now known as 


Stanley Martin, the original contract prior to the 


developer, to cover all operating deficits in the 


neighborhood.  The developer hasn't done that.  


The HOA, we would argue, is a third-party 


beneficiary and the mem -- the other members, is a 
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third-party beneficiary of this contract within the 


developer and its lead builder that he must cover 


all operating deficits.  We're entitled to see 


whether any of these other development contracts, 


now with Stanley Martin or anybody else, has a 


similar clause in them that says that the developer 


promises no operating deficits and he'll cover them 


if they occur.  Because all of this you heard about 


the escrow today and all these interest problems and 


brought in the reserve or whatever else.  Well, 


there's lots of operating deficits because this 


neighborhood has never been funded properly.  And 


we're entitled to see those e-mails and those 


contracts.  And -- and that is all we're asking for, 


Your Honor.  Those four things -- those four 


remaining things:  A reproduction of 546, improper 


native format complete document, the reproduction of 


the native e-mails that have been produced, the 


update of the e-mail production from 2021, and the 


contracts relating to the land development that 


occurred since the first production.  Thank you, 


sir. 


MR. BUCKINGHAM:  So as far as the updated 


e-mail production going back to 2021, you know, 


several years ago, I don't remember if it's '21 or 
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'22, we hired Legal Eagle to come in and collect all 


of our documents, and we have produced tens of 


thousands of pages.  And so since then, discovery 


has been supplementing things.  You find something 


here, they ask for something else.  You get it to 


them.  That's what we've been doing.  So it -- it 


seems kind of extreme to have to, I guess, 


commission Legal Eagle to come back and get all of 


the other e-mails about anything since 2021 at this 


point.  I'm not sure what relevance that would be at 


this point.  Their claims neither stand or fall as 


they were pled, so I -- I don't understand why 


they -- we would need to go to the expense of 


getting a third party to come back in and produce 


three years of e-mails.  


If -- if they've got stuff, I'm happy to give 


it to them.  These Stanley Martin e-mails, I think 


I've given them everything.  I've made a 


supplemental production since January.  If there's 


something else I haven't given them, I'll give it.  


I -- every contract we have, I think we produced it 


probably on multiple occasions at this point.  I 


just don't know what else to say.  


You know, I cut my teeth of my career at Nelson 


Mullins, and I don't know that I've seen discovery 
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be this onerous since then, but I'm happy -- I mean, 


there's nothing to hide here.  The case is what it 


is.  The documents are what they are.  The stuff 


he's talking about with the planning commission, 


I've produced everything there.  I -- I just don't 


know what else to do.  When I say I don't have 


anymore, if I'm wrong, I'm wrong and I will -- I'll 


go back to the well again and see if we can find 


something else.  But, I mean, just because they 


believe something exists, doesn't mean it does. 


THE COURT:  Well, if you don't have it, you 


don't have it.  Let me ask you this or say this:  


Normally, when we have a situation where somebody, 


Mr. Lucey, says it's there.  It's there.  We know 


it's there.  We've gotten evidence of it through 


other things and we know it's there, and somebody 


like yourself saying, Judge, we've given them 


everything we've got.  Somebody who could go to jail 


because of perjury I going to sign an affidavit 


saying we have made a complete and thorough 


investigation in what has been given to date is 


everything we have and there's nothing else, and I 


understand it's subject to penalties of perjury.  If 


they want to sign that, that's fine.  Otherwise, you 


need to give it to them. 
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MR. BUCKINGHAM:  Oh, sure. 


THE COURT:  And you got paid for it.  These 


cost an unreasonable amount of money.  


MR. LUCEY:  Absolutely, sir.  Absolutely.  


THE COURT:  We used -- I mean, I can prepare an 


affidavit along those lines.  Mr. Lucey, I'm sure 


you can, too.  But in other words, you know, I know 


you.  I mean, I know you would never tell me, but 


that doesn't mean somebody else out there wouldn't. 


MR. BUCKINGHAM:  Yes, sir. 


THE COURT:  So let's go ahead and get that 


done.  I think what he's asking for -- I know it may 


be onerous, but it's still reasonable.  That being 


said, do we have any other motions to take care of 


today?  


MR. LUCEY:  We just need to put our partial 


resolution on the motion for a protective order on 


the record, Your Honor.  Charlie and I are going to 


continue working on it, and we want to come back to 


the Court with a completed resolution in about two 


weeks.  We will take some other scheduling.  We just 


got a motion for summary judgement a few days ago.  


I don't know if the Court could possibly entertain 


that. 


THE COURT:  We're going to talk about going to 
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trial.  We're going to get this case ready to go.  


MR. LUCEY:  Yes, sir.  I was hoping to get the 


summary judgment disposed of quickly.  And if we 


have a date for that, then we can -- Charlie and I 


can put our -- the rest of our -- our agreement on 


the record for the Court. 


THE COURT:  Let me just tell you, I mean, I've 


got a full plate.  I've got a lot of business court 


cases.  I've got a lot of stuff going on.  I'm glad 


to let you do it.  I'll stay and hear as much as 


y'all want to, but I just have to get along with 


what I have.  Okay.  Availability time wise, I only 


got so much. 


MR. LUCEY:  Yes, sir. 


THE COURT:  All right.  With that being said, 


tell me this resolution to put on the record. 


MR. LUCEY:  The first four issues have been 


resolved.  The issue of privilege, Your Honor, 


relate to the assertion of HOA privilege regarding 


the finance and the acquisition of the town center 


and golf course in 2016 and matters related thereto.


The Yeoman's transactions where the association 


foreclosed on some lots and the developer and the 


association had a real estate transaction with those 


lots at the conclusion of the foreclosure.  
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Area number three that we've agreed is the 


developer's consent without board approval to 


development for the consolidation of the Shaw Estate 


lots.


And area number four is the HOA's role as a 


defendant in various foreclosure tax liens, similar 


to legal transactions.  And the association agrees 


that on those four general areas, this is not 


asserting a privilege as to communications.  


We've -- we've got a list of the documents that were 


produced by prior counsel in recognition of that.  


We're still looking at five of plaintiff's other 


principle areas.  He's asked for shareholder 


information.  We've reached an agreement on that.  


As part of our agreement, the association has 


agreed there's an issue with getting the -- a 


previously -- a document of which the privilege has 


been previously asserted.  Authenticated for 


admission at trial, they'll cooperate with us in 


doing that without us having to do a deposition of 


someone.  


THE COURT:  Say that again.


MR. LUCEY:  If there's an issue with one of the 


previously privileged documents needed to be 


authenticated for trial because they refuse to 
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answer questions about it, they'll cooperate with 


somehow getting it authenticated so that we don't 


have to reopen the deposition. 


MR. BUCKINGHAM:  Also, let me just say this:  I 


have no part to this agreement, but as we're talking 


about trial, I am not a stickler when it comes to 


authentication, so...  


THE COURT:  You're not a what, sir?


MR. BUCKINGHAM:  I'm not a stickler when it 


comes to that, so, I mean, if you're concerned about 


having to dot those eyes and cross those T's, that's 


not going to matter.


MR. KRAWCZYK:  So I just need to put a few 


things on the record, Your Honor.


THE COURT:  Well, first before you do, so you 


don't confuse the issue.  Do you agree with 


Mr. Lucey's recitation of your understanding of the 


agreement?  


MR. KRAWCZYK:  I do, subject to what I'm about 


to tell the Court.  


THE COURT:  Well, then do you -- answer this:  


Do you have authority for your association to say 


you agree?  


MR. KRAWCZYK:  I do.  I have the vice 


president, yes, here. 
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THE COURT:  Okay.  Now, if you want to change 


the terms of your agreement --- 


MR. KRAWCZYK:  I'm not going to.  I'm just 


going clarify a few things, again, for the record 


so -- so there will be a record as to how we got 


here if you don't mind, Your Honor, and that is --- 


THE COURT:  It depends on how far you go. 


MR. KRAWCZYK:  Okay.  Well, so there was -- 


prior counsel, Mr. Josh Shaw, was here.  There was a 


prior motion to compel and motion for protective 


order prior to a hearing for that matter.  My 


understanding is counsel got together and there were 


some previously protected documents that prior 


counsel got together and said, "We're going to 


release these documents."  And that was the basis 


for the subject matter -- subject matter waiver.  


And then -- just those subject -- and that the 


things that Mr. Lucey has put forth today and he and 


I talking about it is based upon those documents 


that Mr. Shaw had released, and that's my 


understanding that that's where those were.  And 


there -- and so, again, I'm just -- I'm just trying 


to protect myself from an attorney/client privilege 


situation so that my client understands how we got 


where we are, and so I just -- I just want to 
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preface it, but the subject matter of what -- what 


has been referred to as the $300,000 loan issued, 


yes, that was in an e-mail.  The -- the Shaw 


estates, we agree that that was part of the 


documents that were produced.  The Yeoman's 


transaction, we agree with that.  And I think what I 


agreed to in the e-mail was that I was unaware of 


any documents privileged with the developer issues, 


but whatever it is, we're not disagreeing with 


Mr. Lucey.  I just wanted to make sure that we 


understood how we got to the point because what the 


other part of this was, this protective order was 


requested because my deposition was taken and they 


were asking me for my testimony and I was unaware of 


any privilege waiver.  I didn't know what the extent 


was.  I had to protect my testimony here.  It's my 


understanding -- I know he hasn't committed to this, 


but he's not -- I'm not planning to be called by 


anybody as a witness in this case at this point in 


time, which is also part of the solution, means that 


I'm not arguing my portion of this case.  Now, if 


that changes, I still want to remain -- have the 


ability to protect. 


THE COURT:  You know, after all of that, 


what -- what kind of agreement have y'all entered 
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into?  I mean, that's just throwing mud in the 


waters.


MR. KRAWCZYK:  Well, I don't mean to throw mud.


THE COURT:  Well, that's what you did.  


MR. KRAWCZYK:  Well, I didn't mean to, Your 


Honor, but, again, we're talking.  Here's what --- 


THE COURT:  Stop.  I want an agreement.  I 


don't want to hear anymore about this.  It's 


rambling and I don't want to hear anymore.  I want 


to hear what the agreement is and I don't want to 


hear anything else.  Okay.  Put it on the record or 


put it on the --- 


MR. KRAWCZYK:  All right.  My understanding is 


that the subject matter waiver on the issue 


regarding the $300,000 loan, which was number one, 


it was -- the down payment loan agreements, the 


developer HOA agreement, developer contribution, 


$300,000 loan, $300,000 promissory note, and the 


related activities, the Yeoman's transaction, the 


Shaw -- I'm going to call it the Shaw estates -- 


it's listed as the Shaw estates issue -- and the 


HOA's role as the defendant in various foreclosure 


tax sales, and other issues.  That's the three -- 


that's the four things that we have -- agreed upon 


is the subject waiver that has been -- I just want 
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to put it on the record how we got here, Your Honor. 


THE COURT:  Yeah, I was just giving you mine. 


MR. KRAWCZYK:  I understand. 


THE COURT:  All right.  Anyway, put all of that 


in the order. 


MR. LUCEY:  Yes, sir. 


THE COURT:  Now, y'all have a seat.  Take off 


your hats.  Let's relax for a second.  We're off the 


record.  Everybody's agreed upon that, right?


MR. BUCKINGHAM:  Yes.


MR. KRAWCZYK:  Yes.


(At 3:32 p.m., the proceedings concluded.)


-  -  - 
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C E R T I F I C A T E  O F  R E P O R T E R


STATE OF SOUTH CAROLINA


COUNTY OF ANDERSON


I, the undersigned, Lisa Scott, Circuit Court 


Reporter for the Tenth Judicial Circuit of the State 


of South Carolina, do hereby certify that the 


foregoing is a true, accurate and complete 


transcript of record of all the proceedings had and 


the evidence introduced in the hearing of the 


captioned cause, relative to appeal in the Circuit 


Court for Anderson County, South Carolina, on the 


25th day of July, 2024.


I do further certify that I am neither of kin, 


counsel, nor interest to any party hereto.


                              November 26, 2024


                              /s/Lisa Scott


                              Lisa Scott 
                              Circuit Court Reporter
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-- P R O C E E D I N G S -- 


THE COURT:  These are the matters I have on my list to be


heard:  Motion for partial summary judgment:  Motion to amend,


for a third time, the summons and complaint; three more motions


for partial summary judgment; a motion to file under seal; and


motion to bifurcate.  Does that sound like everything we have


before the Court?


ATTORNEY KRAWCQYK:  There were just two remaining motions


from the last time we were here that never got resolved, Your


Honor.


THE COURT:  Which ones were those?


ATTORNEY KRAWCQYK:  One was to release the settlement funds.


THE COURT:  It was denied.  Denied.


ATTORNEY KRAWCQYK:  Okay.  The other was we had some issues


about attorney-client privilege, waiver of attorney-client


privilege.  There were just three additional matters that we were


not able to -- we came to the understanding on four of the


matters that were being previously waived by prior counsel, but


those three matters that they're still seeking a waiver of the


attorney-client privilege, and I don't have any basis to do that.


THE COURT:  You're going to have to just refresh my memory


on that.  I'm sorry.


ATTORNEY LUCEY:  May it please the Court, Your Honor.  We're


not prepared to address that today.  We will if ordered to,


obviously, but we're not prepared.  We've got our hands full
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dealing with the summary judgment issues, and the prohibition was


not scheduled for today.  It is --


THE COURT:  The issues we're going to hear today are the


ones I just called out.


ATTORNEY LUCEY:  Yes, sir.


THE COURT:  Those are the ones we'll do.


ATTORNEY LUCEY:  We still intend to get with Mr. Krawczyk to


see if we can resolve those.


THE COURT:  The issues that we will hear today are the ones


that I just called out.


ATTORNEY LUCEY:  Yes, sir.


ATTORNEY KRAWCQYK:  That's fine, Your Honor.


THE COURT:  First, as to bifurcate, that's really not a


motion; that's a requirement to meet.  That's granted, so there's


nothing to be argued.


Let's go to the motion for partial summary judgment, please.


I assume that's defendants in this case.


ATTORNEY BUCKINGHAM:  They were cross-motions.  They had a


motion for partial summary judgment on the issue of whether or


not LL of SC is a Class A membership interest holder and


developer within Mount Vintage.  And then the defendants had a


motion for partial summary judgment on the capacity to proceed in


a derivative capacity.


THE COURT:  Which one do you all want to do?  I don't care.


ATTORNEY LUCEY:  He has the first filing.10:53:11
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THE COURT:  All right.


ATTORNEY BUCKINGHAM:  That's fine.  I'll be glad to.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  May it please the Court.


THE COURT:  Yes, sir.


ATTORNEY BUCKINGHAM:  For purposes of a clean record, my


name is Steve Buckingham arguing on behalf of LL of SC, LLC;


Raiford Topsail Island Investments, LLC; and TR Sales Plantation,


LLC.


The significant issue in this case at this procedural


juncture is whether or not the plaintiffs can proceed in a


derivative capacity.  There has been extensive amounts of


briefing on this issue.  Starting first with the South Carolina


Nonprofit Corporations Act, are plaintiffs members, within the


meaning of that Act, competent to proceed in a derivative


capacity in this case.


THE COURT:  Say that again.


ATTORNEY LUCEY:  Yes, sir.  Whether or not the plaintiffs in


this action are competent to proceed in a derivative capacity on


behalf of the HOA under the definition of member in the Nonprofit


Corporations Act.


Now, the Act says, just very broadly -- this is in Section


33-31- -- I believe it's -- 630, it just generally says that


members of a nonprofit corporation can proceed in a derivative


capacity consistent with state and federal law.  It doesn't say
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much more than that.


So we turn to what the nonprofit act identifies as a


definition of a member, and that definition tells us we disregard


whatever the articles of incorporation, or the bylaws, or the


covenants call a person in a nonprofit corporation.


The standard that we use to determine who is a member is


whether or not the person can vote for directors, -- let me get


the exact language up -- whether or not that person can vote on


more than one occasion for the election of a director, or


directors, or any other matter which, under the terms of the Act,


requires approval by the members.


That's what a member is for purposes of the Nonprofit


Corporation Act.


The plaintiffs allege that they are members with the Mount


Vintage HOA.  And to be precise on that, they are Class B


members, they don't have voting rights.  That's one of the core


aspects of the plaintiffs' claim, they're complaining that they


don't have voting rights.


So automatically we know by their own admission they can't


vote for directors, which puts us into the second category of is


a person a member under this definition, and the second category


is is the person entitled to vote on any other matter under which


the terms of the Act requires approval by the members.  Our


contention is no.


The plaintiffs contend, in contrast, that two separate10:56:12
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provisions of the Nonprofit Corporation Act provide them with the


ability to vote on matters which means that they are, that Class


B people are, able to proceed in a derivative capacity.  And I


will address those in turn.  


These two statutes that the plaintiffs rely on are pretty


much identical.  This is found in 33-31-1004(b) and


33-31-1022(b).  And each of these statutes -- like I said,


they're pretty much identical -- one pertains to proposed


amendments to bylaws; the other one pertains to proposed


amendments to the articles of incorporation.  The language is


identical apart from that one difference.  


And what that says is that a person without voting rights in


a mutual benefit nonprofit corporation like the HOA can vote on a


matter within their class, within that nonvoting class only,


if -- and I want to get the language of this exactly right.  The


language is -- the members of a class in a mutual benefit


corporation are entitled to vote as a class on a proposed


amendment to the articles or the bylaws if that amendment would,


and then there are six enumerated circumstances, six discretely


enumerated circumstances which are the same in both 1004 and


1022.


There is no aspect of this case, plaintiffs' allegations in


this case, that involve a proposed amendment to the bylaws or the


articles of incorporation.  Furthermore, these individuals, even


if there were an amendment, a proposed amendment, at issue that
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the Class B plaintiff representatives could vote on, they can


only vote within their class.  They don't have voting rights


generally.  They don't get transformed into a general member of


the HOA under the plain express language of the Nonprofit


Corporation Act statute.


And so that's our first argument on why the plaintiffs


cannot proceed in a derivative capacity, is that under the plain


language they do not meet the definition of member.


Now, and it's also worth noting I have, in my motion for


summary judgment, attached a matter of litigation that the Mount


Vintage HOA was a part of back in 2010 in Edgefield County in


which a special master, in reaching that decision, said that the


plaintiffs in that action against the HOA did not have voting


rights, that they were not members, and because they did not have


voting rights, under the very statute that I cited, they were not


members for purposes of proceeding in that action.  I've attached


that decision.  It's called Garry v. Mount Vintage Plantation


Homeowners Association as an attachment to my motion for partial


summary judgment on this issue.


But now we turn to the express language of Rule 23.  Rule 23


says that if a person is competent to proceed in a derivative


capacity on behalf of some sort of corporate entity, that they


must fairly and adequately represent the interests of that


organization.  Now, there was a recent case about this decided,


the McMillan Pazdan Smith case.
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THE COURT:  That was my case, and I'm very familiar with it.


ATTORNEY BUCKINGHAM:  I'm sorry?


THE COURT:  That was my case.  I'm very familiar with it.


ATTORNEY BUCKINGHAM:  Okay.  So I don't have to tell you


what that involved.


THE COURT:  No.


ATTORNEY BUCKINGHAM:  And some of the factors that were


relied upon to determine whether or not these representatives


were appropriate to proceed on behalf of the class were what is


the degree of support that the plaintiff class has, or that the


plaintiff representatives have.


Now, on that point we have attached an affidavit of a


homeowner who's never been involved in this litigation named Dan


Binz, B-i-n-z.  And when this lawsuit was filed in August of


2020, Mr. Binz, on his own initiative, prepared a petition for


homeowners to express their support or lack of support for their


participation in this lawsuit.  This, by the way, is the subject


of a motion to file documents under seal that's pending before


you.


THE COURT:  Were those already filed?


ATTORNEY BUCKINGHAM:  So they were in the book that I


provided to chambers.


THE COURT:  It seems to me instead of putting it under seal,


just redact all the information that should be done before filing


anyway, right?
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ATTORNEY BUCKINGHAM:  Well, so it's signatures and


addresses, and there's 80 pages of this, so.


THE COURT:  I don't have a problem putting it under seal.


Do you really have a problem putting it under seal?


ATTORNEY LUCEY:  Yes, Your Honor, we do.


THE COURT:  How so?


ATTORNEY LUCEY:  A number of signatures are invalid.  The


thing's three years out of date.


THE COURT:  Just redact it.


ATTORNEY BUCKINGHAM:  I will redact it.


THE COURT:  Go ahead.


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  And that decision -- that motion's taken care of


then.


ATTORNEY BUCKINGHAM:  Okay, very good.  So Mr. Binz


collected 211 signatures from folks, and he has verified that the


documents that I presented to the Court were the very petition


and signatures that he received.  And that goes back to right


after this lawsuit was filed in 2020 where you have 211 people


saying we do not think that the plaintiffs in this lawsuit


represent our interest as homeowners.


Furthermore, I attached a number of deposition excerpts from


homeowners that testified clearly we don't think the plaintiffs


represent our interests.  I think I attached 10 homeowners who


are not involved as parties to this matter who said the
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plaintiffs don't represent our interests.


And then, of course, there's a mathematical reality that at


this point, based on the number of the folks, when plaintiffs


sent out the expert reports to the homeowners association, that


apparently consisted of 511 homeowners within Mount Vintage.


Assuming that's the right number, 511, that's how many homeowners


there are right now, there are 14 people in the caption of their


lawsuit, which works out to 2.74 percent of the homeowners.


Now, I'm very well aware that Rule 23 does not say


derivative plaintiffs, you've got to have this certain


percentage; you've got to have 10 percent; you've got to have


5 percent.  I know it doesn't say that, but it is still


significant that in, say, the regular corporate context it takes


10 percent ownership in the stock of a corporation to force a


meeting.


There are other states that adopted similar derivative


standards that do require an express 5 percent requirement for


those who claim an interest in the organization to be able to


bring a derivative-capacity suit.  And, of course, we're in


neither of those circumstances here, and it is our position that


two-and-three-quarters percent of the homeowners in Mount


Vintage, which some of these folks are married so we're talking


about six or seven homeowners --


THE COURT:  Say that again, please.


ATTORNEY BUCKINGHAM:  Yeah.  Some of the folks, some of the11:04:11
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plaintiffs, are married, and so even though there are two


homeowners it's just one house.


THE COURT:  I gotcha.


ATTORNEY BUCKINGHAM:  Yes.  So here you have a very


exceedingly small set of homeowners that are trying to


work/direct the activities of the corporation, and for that


reason we don't think that these plaintiffs fairly and adequately


represent the interest of homeowners.


Other factors that you considered in the McMillan case were


economic antagonisms and pending litigation between the parties.


You know, with regard to economic antagonism, and to touch


on what Mr. Krawczyk referenced when this hearing first began,


the plaintiffs are holding currently nearly $2 million of


settlement proceeds that could be used, that the homeowners


association has asked this Court -- and we understand that you


denied that motion, but have asked this Court -- to apply those


founds to the outstanding debt that plaintiffs have sued on, and


they've opposed that.


And so if we're focused, as the plaintiffs ought to be


focused, on what is in the best interest of the HOA, holding that


money and not paying off the very debt they've sued on is not in


the best interest of the HOA; that is a fundamental, absolute


economically antagonistic position for them to be in.  That is in


direct contravention of what the best interests of the homeowners


association is.
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In fact -- I mean, I did submit a declaration for this so


you can take it for what it's worth, but since that settlement


was reached last year the homeowners association has spent around


$200,000 in debt service, in interest, to the bank that holds the


note, because the note is accruing interest at the rate of, I


think it's, nine-and-a-half percent.  There's not much more


clearer evidence of economic antagonism than that.


Now, I forgot to make an introduction at the beginning, and


I apologize for that.  This is Wayne Raiford who's sitting behind


me.  He is the manager of LLC.  He's joined by his daughter,


Leigh Ann Raiford who used to be Lea Ann Kilden when she was


still a party to this lawsuit.  She has since been married.  


But LL's position, certainly with respect to this money


that's being held by plaintiffs, is let's do what the HOA wants.


If the concern is that LL is going to somehow abscond with the


money, you may recall we were fined at the last hearing on this


to say, look, put it under judicial supervision, let's retire


this debt.  And that position hasn't changed today.


The plaintiffs, the derivative plaintiffs, simply do not


represent the best interests of the HOA.  And that is further


affirmed -- this is reflected, again, in the plaintiffs' filings,


responsive brief, on this issue.  You may not recall this.


THE COURT:  Say that again.


ATTORNEY BUCKINGHAM:  The plaintiffs' memorandum in response


to this, this, what I'm getting ready to say, is reflected in
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their filing.  When the settlement funds were proposed to


homeowners last year sometime and homeowners, again, circulated a


petition to express their position on what they wanted to see


happen with the money that was generated from these settlement


proceeds, 60 homeowners signed another petition saying we would


appreciate this money being used to retire the debt that's


against the organization.


That's what the homeowners, who are independent of this


lawsuit, are saying they want to have happen economically, and


they are being stived by the plaintiffs.  And I understand there


may be reasons for it.  That is their position to articulate.


But we cannot get around the inescapable fact --


THE COURT:  Let me ask you this.


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  The present withholding of the monies to pay off


that debt, does it somehow give the plaintiffs leverage against


the defendants in this matter at all?


ATTORNEY BUCKINGHAM:  I don't know how it would.  I don't


see how it would.  I don't know what the actual leverage position


would be.  You may recall that there was the idea floated that if


my clients would waive their appellate rights, that they would


release the funds, which that's not what he offered at all.  But


apart from that, I can't imagine what conceivable reason there


would be to have leverage with this.  I just don't know.  I don't


think the HOA knows.  And certainly if Mr. Krawczyk wants to
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speak --


THE COURT:  The reason I asked you, that McMillan case, that


was one of the factors that was considered, that the plaintiff of


one, or class of one, had a suit to value her shares upon the


association, and the suit was used to enhance the value of her


shares.


ATTORNEY BUCKINGHAM:  That's right.


THE COURT:  So, I mean, I'm just curious if there's any


leverage that could be used to somehow advance their claims in


this case by withholding payment.


ATTORNEY BUCKINGHAM:  So I think that there would be the


argument that if they're withholding payment to somehow force LL


or some other entity to have to retire this debt independent of


that money, that that money could then be applied to other


damages that they're claiming.  That's what I would think.


That's never been articulated.  So -- but I think that's the


logical extension of where that's going.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  Now with regard to pending litigation,


I'm just going to touch on this briefly.  Since this lawsuit has


been pending there are several of the plaintiffs that have had


liens filed against their property for nonpayment of dues.  Those


have been resolved at this point, but that has happened while


this litigation has been pending.


There's been numerous complaints filed with the South11:10:21
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Carolina Department of Commerce by the plaintiffs against the


developer, against Mr. Raiford, against his daughter.  And then,


of course, there's the issue of, in one circumstance going back


to 2019, plaintiff lied, calling the police against Mr. Raiford.


So there's not just antagonism of an economic nature between


these parties.  Something has happened somewhere along the way


that has made these derivative plaintiffs seek a default of


Mr. Raiford continuing on managing LL of SC and developing Mount


Vintage.  I don't know what it is but something has made them


hate him.


Now, when it comes to the idea of the class of one, I would


point out to the Court that that's nowhere been alleged.  The


allegations that exist all the way through this case, from going


back to 2020, are that the derivative plaintiffs represent the


interests of all Class B homeowners in Mount Vintage, all of


them, without exception.


That is not the case.  If they want to have a conversation


about somehow building a derivative class of the people they


actually represent --


THE COURT:  So that you're saying that in order to be true


representatives, they have to have 100 percent of the Class B


members' approval of the suit?


ATTORNEY BUCKINGHAM:  No, sir, they don't have to have


100 percent.


THE COURT:  I mean, I don't believe that.11:11:57
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ATTORNEY BUCKINGHAM:  Yeah.  But they've got to have more


than two-and-three-quarters percent.


THE COURT:  Unless those numbers are your named plaintiffs,


right?


ATTORNEY BUCKINGHAM:  That's exactly right.


THE COURT:  So say, for example -- well, let me ask it


another way.  In your contention, I know you said other states


have thresholds they have to meet in order to be considered as


proper representatives.  Are you contending, in South Carolina,


that there has to be an underlying threshold that has to be met


before people can be considered capable of representing in a


derivative capacity?


ATTORNEY BUCKINGHAM:  So I think that the comments to some


of these statutory sections have addressed that very question,


and they said that South Carolina has elected to not impose some


sort of mathematical threshold.  But the idea is still bound up


in the idea of a person being a fair and adequate representative


of the class.


That still involves a weighing of who are these plaintiffs,


and do they really represent the interests of the entity they


claim to be representing?  And so while it is not dispositive of


the issue of how many plaintiffs are there, it is still a factor


to be given substantial weight when you have so many


homeowners -- we all know how frustrating it is to see voter


turnouts in election these days for elections that matter, for
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president, for senator, for whatever, for governor, and when you


have elections that don't matter, voter turnout is terrible.


Going back to 2020 and the petition that the independent


homeowners circulated, half of the neighborhood said we don't


want to be involved in this; you don't represent our interest.


THE COURT:  Do they say we don't want to be involved and you


don't represent our interest, or we don't want to be involved in


this because we don't want to pay for it, we don't want to have


to deal with it, or some other reason?


ATTORNEY BUCKINGHAM:  The statement that's on every one of


these -- if I may just read it.  Let's see -- You are invited to


express your opinion by signing this document if you do not want


to support this lawsuit.  If the lawsuit is later determined to


be a legitimate class action, you will have the opportunity to


formally opt out at a later time.  And then it says I do not want


to be a part of the above lawsuit.  And that's what every single


one of these form says.


And I can't stress this enough, I had no part in this, this


was before I was engaged.  Mr. Raiford, LL of SC, had no part of


this.  The HOA, as an entity, had no part of this petition.  This


was a homeowner who's never been involved as a party, who I don't


think has ever sat on the board of directors, who prepared this


petition at his own initiative and got half the community to sign


it.  That is compelling.


THE COURT:  What effect, if any, does the prior approval of11:14:46
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the class claims have to do with the rest of this case?


ATTORNEY BUCKINGHAM:  Well, I think that is -- I think that


is an interesting thing to bring up.  So in the prior class


approval there was a specific carve-out for my clients, and this


was agreed, that we take no position, the parties take no


position, on whether that was a legitimate class or not a class


with respect to the claims that were then-asserted against these


entities.


THE COURT:  That was carved out in --


ATTORNEY BUCKINGHAM:  That was carved out.  And so that


class was constructed but purely for the purpose of settling the


private claims --


THE COURT:  All right.


ATTORNEY BUCKINGHAM:  -- and for no other purpose.  There's


never been a class certification other than that limited purpose.


And, frankly, we think it's significant that the plaintiffs have


voluntarily abandoned to proceed on their class claims.


I think the reason for that is, again speculation, is that


the burden is on them to demonstrate that they are proper


plaintiffs, representative plaintiffs, in a class action, whereas


in a derivative case it's my burden to rebut.  And so I think


they made the tactical decision of not putting on evidence about


how they represent a class for fear that that might not be


established, and it would also affect the way that our derivative


analysis would play out.
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I mean, that's the evidence I've got in front of me.  Half


the homeowners went back to the initiation of this lawsuit saying


you don't represent us, we don't want any part of this, and then


all of the other circumstances that go with it, and bolster it.


THE COURT:  So you're saying there's basically a 50-50 split


for the Class B members?


ATTORNEY BUCKINGHAM:  Of just the ones that have come out


and signed.


THE COURT:  Oh, okay.


ATTORNEY BUCKINGHAM:  Yeah.  I mean, there's probably --


THE COURT:  So under your analysis, if you have 50 percent


saying we don't want to go forward does that mean the other


50 percent never get their complaints heard on behalf of the


corporation?


ATTORNEY BUCKINGHAM:  I think it requires a close analysis


of what that derivative interest truly is on behalf of the


corporation.  If you've got half the corporation saying we have


no interest in this I think that requires a close, a very close,


consideration of whether or not --


THE COURT:  Don't some of these derivative claims involve


minority shareholders saying what you're doing is not protecting


everybody's rights in this case on behalf of the corporation?


ATTORNEY BUCKINGHAM:  Well, that's certainly the contention,


but this goes back to the --


THE COURT:  There have been a lot of cases that said that,11:17:34
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that they, as the minority shareholders saying we want you, the


corporation, to do X, Y, and Z but you're not doing it, and you


need to do it as a corporation.  But that's a lot claims, aren't


they, are brought by minority shareholders?


ATTORNEY BUCKINGHAM:  And that's true.


THE COURT:  So if that's the case, the 50-50 split, what


difference would that make?


ATTORNEY BUCKINGHAM:  So in those cases that you're talking


about, the ordinary types of derivative actions, that's where you


have a person that is a member, a shareholder of the entity.


THE COURT:  Not a Class B?


ATTORNEY BUCKINGHAM:  Not a Class B.  And under corporate


law their membership interest and their shareholder interest


makes them have that right that they can sue on.  But under the


Nonprofit Corporation Act, unless it's one of those six


enumerated things in connection with proposed amendments to the


bylaws or to the articles, there is no voting right.


I mean, the point of this was to allow folks to have a


limited right -- and this is explained by the commentary to these


very statutes, is to have these folks that are part of a


nonprofit corporation have a limited right to protect their


economic interest, but it is not intended to be a mechanism where


the minority can drive what the corporation's actually doing.


And that's exactly the circumstance in force.


I'll be happy to answer any questions about this you'd like.11:19:02
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I can discuss other things, if you'd like.  Whatever you prefer.


THE COURT:  One other thing I'm not clear of, under the


statute sections you were reciting to me --


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  -- if you were a nonvoter or you have -- under


this, class B folks in this case have potential, or contingent,


right to vote on the designated matters --


ATTORNEY BUCKINGHAM:  That's right.


THE COURT:  -- but those matters are not involved in this


suit, does that contingent right make a difference as opposed to


those matters actually being involved in a suit, those being


issues involved in this case?


ATTORNEY BUCKINGHAM:  Well, so I think what we have to do is


try to reconcile those two statutes, because if it's interpreted


as broadly as the plaintiffs would prefer, that's a classic set


of circumstance of the exception following the rule.


The rule is nonprofit corporations can restrict voting


rights and they can retain control.  And to apply the rule as in


the way that the plaintiffs suggest, that there's a contingent


right that somehow may manifest that is not involved in this case


but that transforms us into full-fledge members that can vote and


bring derivative actions, that destroys the rule; that allows the


cart to pull the horse.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  Thank you.11:20:16
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ATTORNEY LUCEY:  If it pleases the Court, Ms. Anna McCann


will address the nonprofit statute, and I will address the


remainder of the motion, Your Honor.


THE COURT:  Say that again.


ATTORNEY LUCEY:  If it pleases the Court, Ms. Anna McCann


will address the nonprofit statute --


THE COURT:  Oh, sure.


ATTORNEY LUCEY:  -- and I will address the remainder, Your


Honor.


THE COURT:  Absolutely.


ATTORNEY McCANN:  Your Honor, if I may -- Anna McCann for


the plaintiffs -- walk up and hand you a couple documents?


THE COURT:  Yes, ma'am.  Have you given it to opposing


counsel?


ATTORNEY McCANN:  This is the nonprofit act.


ATTORNEY BUCKINGHAM:  Okay.


THE COURT:  Okay.


ATTORNEY McCANN:  And these are my filings.


THE COURT:  Do you have all of these?


ATTORNEY BUCKINGHAM:  I have studied the nonprofit act more


than I care to.


THE COURT:  No.  I'm talking about the filing.


ATTORNEY BUCKINGHAM:  I believe so.  Is this just the


filings on the issue?


ATTORNEY McCANN:  Yes.11:21:00
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ATTORNEY BUCKINGHAM:  Yeah.  I believe I got them.


ATTORNEY McCANN:  Well, Your Honor, if this feels like 


deja vu all over again as to whether the homeowners are members


of this association, it's because Your Honor heard this issue on


a motion to dismiss in 2021 and ruled that the case could proceed


with the homeowners as members in a derivative capacity.


So the first question, I would think, of the Court would be


what's changed since the motion-to-dismiss stage.  And the answer


to that question is nothing has changed that would benefit the


defendants' position; rather, last Friday we had the opportunity


to take the deposition of Mr. Raiford on behalf of LL of SC, and


Mr. Lucey was able to ask Mr. Raiford whether the homeowners are


members of the homeowners association, and Mr. Raiford said yes.


And he also had the opportunity to ask whether the homeowners own


the association, and Mr. Raiford also said yes to that.


So to the extent anything has changed or there are any


additional facts regarding this issue, they all benefit our


position, which is that we are plaintiffs.


And just sort of trying to start where Mr. Buckingham


started, if you look at the copy of the nonprofit act that I


handed up to the Court, the page that it's flipped to is the


section on derivative suits which is where Mr. Buckingham


started.  And Mr. Buckingham summarized what this section said,


but he summarized it incorrectly.


So Section 33-31-630 says that derivative suits may be11:22:41
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maintained on behalf of South Carolina corporations in federal


and state court in accordance with the applicable Rules of Civil


Procedure.  It doesn't say anything about members.


So the ability for a nonprofit, a member of a nonprofit or a


shareholder of a nonprofit, to pursue a derivative suit stems


from this section in the Nonprofit Corporations Act.


THE COURT:  Can you give me that section one more time,


please.


ATTORNEY McCANN:  Sure.  It says, it's 33-31-630, and it


says, derivative suits may be maintained on behalf of South


Carolina corporations in federal and state court in accordance


with the applicable Rules of Civil Procedure.


So then when we turn to the applicable Rule of Civil


Procedure, which is Rule 23(b)(1), derivative actions, it says in


a derivative action brought by one or more shareholders or


members to enforce a right of a corporation or of an


unincorporated association, the corporation or association having


failed to enforce a right -- et cetera, et cetera.  It simply


provides that a shareholder or a member of a corporation can


pursue a derivative action.  It's not defined, member is not


defined here.  So if you were to give it its plain meaning


according to the dictionary, a member is an individual composing


a group.


THE COURT:  Do the articles define what members are?


ATTORNEY McCANN:  I'm sorry?11:24:24
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THE COURT:  Do the articles of -- under the -- or the


bylaws, do the articles define what members are?


ATTORNEY McCANN:  Well, Your Honor, they both state that


plaintiffs are members.  They just don't have -- the covenants


state that the members, Class B members, don't currently have


voting rights.  But that brings up a good point, which is that


under the South Carolina Nonprofit Act the order of authority, so


to speak, is the law, meaning the act in Rule 23, and


insubordinate to that is the articles of incorporation, and


insubordinate to that is the covenants.


So the nonprofit act, which I hand up to you, has three


flags.  The second flag there, I flagged 33-31-202, which states


what the articles of incorporation must have to be filed with the


Secretary of State as a nonprofit, and then what the articles of


incorporation may provide for.  


And so the articles of incorporation of a nonprofit must


provide whether or not the association, or corporation, will have


members.  Our articles of incorporation, which is in one of the


handouts up to you, were filed on April 3rd of 2000, and there is


a box to check, Will this corporation have members?  Yes or no. 


The box was checked yes, this corporation will have members.


And then if you turn to the bylaws themselves which I've


also handed up to Your Honor, the homeowners are clearly called


members throughout the covenants, and it's actually, it is by


virtue of their membership that the HOA can assess them because
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the power of a nonprofit to assess comes from the nonprofit act,


and the nonprofit act says that a nonprofit corporation can


assess its members.  So that's why they have to be called members


in the covenants, because they've been assessing them for 25


years.


So it seems disingenuous to say you're members, we can


assess you under the Act, but you're not members enough to bring


a derivative suit under the Act.


And so I'd like to distinguish, also, the Garry case that


Mr. Buckingham brought up, which is in my papers which, just for


the record, I'll incorporate my memo into my argument here.  But


the Garry case that Mr. Buckingham brought up did not make a


determination that the Mount Vintage homeowners were not members


under the Act.


What the Garry case said is the Mount Vintage Homeowners


Association members were not allowed to vote on the issue before


the Court then under the covenants.  And the Garry plaintiffs


tried to use the Act to end run around that, and they were


unsuccessful according to the Garry court.  So that's a


distinguishing factor there as well.


THE COURT:  Is that a trial level order?


ATTORNEY McCANN:  I believe it was a magistrate order.


THE COURT:  Whatever court, it wasn't appellate court?


ATTORNEY McCANN:  I'm sorry.  Say that again?


THE COURT:  It was not an appellate court decision?11:28:05
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ATTORNEY McCANN:  No.  It was a trial court order.


THE COURT:  Okay.


ATTORNEY McCANN:  And so to summarize, I suppose, the


declarant, LL of SC, the developer under the current covenants,


says we're members; he says we own the association.  The


nonprofit act allows derivative suits in accordance with South


Carolina law, Rules of Civil Procedure, Rule 23, allows members


of shareholders to proceed derivatively.


And turning back to the articles of incorporation, which


have to provide whether or not a nonprofit will have members,


says that this one has members, and it's that declaration that


gives this HOA the right to assess its members.


And to distinguish the definition of members that


Mr. Buckingham provides -- and he turned to the end of the Act


with the exceptions -- we're not saying that we are members


because we're suing under those exception.  We're saying that


members of a nonprofit, once you decide to have members, have


rights which stem from the Act regardless of what the bylaws or


covenants say.  So if you elect to have members, you proceed to


have members, then there are certain rights that stem from the


Act itself which covenants cannot divest you of.


So we're not saying that Section 33-31-1004 is what we're


suing on; we're saying that that's an example of the membership,


of the membership, having rights that evolve from the Act itself.


And I'd like to point out to the Court, as well, that in11:30:09
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Mr. Buckingham's original motion he cites to the official


comments to the model act.  As is common, you know, groups get


together and they promulgate model acts, and the states get


together and their legislatures decide what do we want to adopt


and what do we not want to adopt, and South Carolina actually


specifically did not adopt the definition of member from the


model act.


And the difference is that in South Carolina the definition


of who is a member also includes or somebody who has rights under


this Act, and so it seems to me that the legislature was making


it a little bit more broad than the model act and giving


individual members additional rights instead of divesting them of


those rights, especially in a nonprofit.


So I'd be happy to answer any additional questions Your


Honor might have.  But thank you.


THE COURT:  Thank you.


ATTORNEY LUCEY:  Yes, Your Honor.  Your Honor, with regards


to Rule 23 criteria, as opposed to a misleading petition which


we'll discuss about in one second, as opposed to a misleading


petition, that is filed in this court without any authentication


of any signatures except for one, so that is a petition of one,


except for that misleading petition or in contrast to that


misleading petition, plaintiffs' counsel, on behalf of the


plaintiffs, sent a notice of settlement to every class member,


every derivative beneficiary, regarding a recovery against the
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board members, the prior board members, that we alleged had


violated their duties, the $2.6 million gross recovery.


This Court held a hearing on our notice to 561 people, and


this Court saw one objector.  That's 560 people who supported


what plaintiffs' counsel and plaintiffs did, and that's 560


people who supported it in the eyes of the court after a court


authorized notice to its 560 people.


THE COURT:  Or at least they didn't object.


ATTORNEY LUCEY:  Or they didn't object.


With regards to the misleading petition that they want to


rely on that's three years old, for starters, 60 of the signers


also signed the escrow to release the funds to pay the mortgage,


the golf-club mortgage.


Plaintiffs would submit to this Court you can't have it both


ways.  Either you support the suit and what's accomplished for


the people and you get the funds applied to the debt, or you


oppose the suit.  So 60 of those people who allegedly opposed the


suit three years ago now support using the funds and must be


counted as having been properly represented by plaintiffs and


plaintiffs' counsel.  That's 60 out of 211 that they claim.


Another six of those signatories are deceased, they don't


exist.  Another 60 of those signers have moved from the


neighborhood.  So that's the risk the Court gets entertaining one


affidavit, one person, one signature signing an affidavit, saying


we have all these signatures.  The Court has no information
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whatsoever except what I just provided the Court as to the


meaning of those signatures.  The majority of those signature are


meaningless.  They died, moved, or supported the funds being used


that plaintiffs recovered on their behalf.


Your Honor, the 10 depositions of homeowners that were filed


to support their burden of proof of showing that we are


unsuitable representatives, that's an overstatement by


200 percent.  They filed five.  Of the five, they don't say, only


a couple say, they don't support the plaintiffs.


Who are the ones who say they don't support the plaintiffs?


One is Charles Blackston.  Charles Blackston is a land developer


who is developing in and near and next to Mount Vintage and is


today, today, in negotiation to buy Mount Vintage developer


rights.  We would submit to the Court that his point of view is


not very representative of the rest of the homeowners in Mount


Vintage.


Three of the five were actually ex-board members who


criticized Mr. Raiford's handling of board matters and of the


board funds, and that his daughter is treasurer of the board, the


HOA board, and they all see that as a conflict of interest, so


much so that one of those witnesses resigned from the board


position because the daughter is treasurer, and all three of the


board members, I believe, did resign for one reason or another,


one of the reasons we're going to get to in just a moment.


The escrow keeps coming up.  I believe that it would be11:35:12
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proper for the Court to take the developer arguing about the


plaintiffs' use of escrow to solve his derelicts with a grain of


salt.  I think that would be a problem.  But when they


keep bringing the escrow up --


THE COURT:  Are you talking about the settlement funds?


ATTORNEY LUCEY:  Yes, sir.  They keep bringing up --


THE COURT:  I heard you before say I don't want to give it


over to -- because he controls the board and he'll do whatever he


wants to with the money.  But it sounded pretty clear to me that


everybody from that side was willing to say we're going to


designate this to pay off this mortgage for the golf course.


And for the life of me, quite frankly, I don't see how that


is not beneficial to the homeowners as opposed to them


continually paying this and getting charged for it.


ATTORNEY LUCEY:  Plaintiffs, on behalf of the homeowners --


THE COURT:  What benefits you in this case?


ATTORNEY LUCEY:  I'm sorry, sir?


THE COURT:  What strategic benefit are you deriving from


that money not being used to pay off this mortgage?


ATTORNEY LUCEY:  None, except that --


THE COURT:  I don't know about that.


ATTORNEY LUCEY:  Except that -- except that the payoff of


the mortgage reduces the damages this remaining defendant has


done to the homeowners, it reduces the damages that I go to the


jury on.  And that's why, when we went to the court --
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THE COURT:  So doesn't that put you in an antagonistic


position with the other homeowners?  If paying off this debt is,


to me, clearly beneficial to the homeowners by you saying I just


want to keep that out, I want to go to the jury for more money,


that seems antagonistic to me.


ATTORNEY LUCEY:  On behalf of the homeowners as a group,


going to the jury for more money in the derivative claims on


behalf of the homeowners association.


There's only three things the representative plaintiffs


asked for in the funds, both in discussions with the other


parties and in this court a month ago, three things.


One was that the escrow be allocated in accordance with


plaintiffs' claims.  Plaintiffs' larger claims is the failure to


fund reserves, and plaintiffs insisted that part of the recovery


be earmarked for reserves.  So part of it would go directly to


the bank, and part of it would be earmarked on the larger claim


that is here before the Court.


Secondly, plaintiffs --


THE COURT:  Well, let me ask you that.  If you were to


divide them up and pay them that way how does that benefit the


homeowners presently who are being charged and surcharged for


this debt to the golf course?


ATTORNEY LUCEY:  Because they're also getting slammed with


expenses that they can't fund because they have no reserves.


THE COURT:  From where?11:37:59
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ATTORNEY LUCEY:  Well, this summer three of the golf pumps


failed.  $275,000 in repairs.  They can't afford it, so now


they're having a third-party company fund their repair of the


golf course because what they usually do is they raise the road


reserve, but even the road reserve doesn't have enough money


anymore to pay for this unexpected expense.


THE COURT:  So -- okay.  All right.


ATTORNEY LUCEY:  And, Your Honor, the third thing that came


up in court in July was this:  We asked for a confirmation from


the defendants that they were not in the process of selling the


golf course and the developer rights.  If we're going to give the


money to the bank to pay off the golf course to help the


homeowners, that's great, but if we're giving it to them to help


you sell your lots and to help you sell the golf course that you


said we had to have 10 years ago -- you said we had a buy it --


your developer-controlled board arranged for this acquisition.


We just want to make sure we're not handing the developer all the


profits from the pay-down of the golf fund.


Well, sure enough last Friday, in Mr. Raiford's deposition,


he's in negotiation with three groups to sell all remaining


developer rights and property for $5 million and to sell the golf


course for the payoff the Apex loan.  But that's a tough sale


because they claim that the golf course is only worth


$1.1 million, and the Apex loan is $2.1 million.  


So they need a million-dollar pay-down so that Mr. Raiford11:39:27
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can sell the neighborhood.  This is the same golf course that he


caused the association to acquire at almost three times its value


in 2016, saying you have to have it, you have to have it, and now


it's getting sold.  


And there's not one record in the homeowners' minutes that


the board even discussed this.  There's been no notice to the


homeowners it's under consideration; there's been no protections


implemented to somehow protect the homeowners association or the


homeowner golf members.  Nothing.


Mr. Raiford is just shopping his neighborhood down the


street to a price, 2.1 million golf course, 5 million on the


property.  That's why, when we were here in court in July, we


didn't get a confirmation from the developer that they weren't


negotiating a sale, because they were negotiating a sale and they


didn't tell any of us, and that's why we were here on a motion to


compel in July, because we had asked for this information so we


would know what's going on with our association, and they did not


comply with the discovery requests, and it wasn't until Friday,


three days ago, that we finally got this information.


So the three things that mattered was making sure that it


benefits the homeowners, not the developers, which he's got it


for sale so there's no way to build in that protection; and the


second thing was to make sure it gets allocated in accordance


with our damages; and the third, the Court will recall the


discussion in Court in July that there's a risk that if we pay
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down part of the loan with some of this money that the damage,


the loan balance, or the damages at trial, would be altered and


the witnesses will say something about that, and all of a sudden


we've got settlement proceeds in the trial of this case.


And I said I don't have a problem with that if the


developer, if the remaining defendants, are going to waive the


right to appeal that issue, the settlement funds coming in


somehow inadvertently.  We just don't want to inject appealable


error in a two-week trial because whoever wants to retry a


two-week trial.


And we have not gotten assurance from any defendants that


they will waive appeal on that issue.  We did not ask for a


complete waiver of appeal; we just said if somehow the changed


loan balance gets into evidence here, you're not going to create


an appealable issue with our trial.  And they won't agree to


that.


So paying down that amount was you pay the full amount or in


proportion to our reserve claim, which is larger than the loan,


paying that amount alters our damages at trial, and it creates an


appealable issue, and we asked for help on that and we didn't get


it.


So, Your Honor, it's not clear that paying down the loan


right now benefits anybody but the developer-controlled board and


the developer, in his negotiations, to sell the three -- to the


three different groups he's currently negotiating with.
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I'm going repeat, it was the developer-controlled board in


2016 that wrote to all the homeowners and said you have to buy


this golf course, your neighborhood value depends on it, you have


to buy it.  


And it's that same developer who wants to pay down now and


who has quoted that he's shopping the golf course for 2.1


million, because that's what the payoff is with Apex.  But it


won't get 2.1 million because everybody concedes, including the


developer, that the only value of the golf course is 1.1 million


because he had the association pay almost $2 million extra for it


in 2016.


And the Court may not recall all the background on this, but


the developer himself, the developer, the predecessor developer,


promised golf courses.  The golf course has always been in the


web page to sell, housing advantage, pre this developer and


during this developer.  It's always been there.  


This developer tried to buy it back.  He wouldn't pay what


was needed to buy the golf course back, so then he had the


homeowners pay what the developer wouldn't pay.  He said it was


too expensive.  He testified on Friday that the homeowners whom


he caused to buy this golf course in 2016 never had any business


buying that golf course, they were not qualified to buy it, they


never should have done it, they paid too much for it.  I just had


to say, I said, Mr. Raiford, but you were president of the board


of directors that did that.  Yes.  And none of those, none of
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that, was ever disclosed.


And I forgot, when we were talking about the petition I


forgot a very important point.  The petition was procured by


misrepresentation.  I said it but I didn't read to you what the


misrepresentation is.  Binz, soliciting these signatures, writes


to everybody, quote, as the HOA note TUESDAY states -- so he's


about to repeat, reiterate what the HOA said.  So both the HOA


mischaracterized our suit, and Binz, the solicitor of the


signatures, mischaracterized our suit.  Quote, a few HOA members


have filed a lawsuit against the HOA and some individuals,


period, end quote.


Never mentioned that the suit was filed primarily against


the developer.  Never mentioned that they were not seeking


damages from the HOA.  The HOA was only a necessary party because


it was a derivative action.  Complete misrepresentation for the


80 -- to get the 80-odd signatures that have either died, moved


away, or signed the petition to utilize the funds.


Your Honor, another example of how we represent the


membership, there's been an issue in this case of what are called


orphan parcels.  There are roughly 50 parcels of real estate in


Mount Vintage, including the roads, that this developer has never


secured for the neighborhood.  There were tie-in problems and


whatever else.  These 50 parcels include some of the entrance


parcels.  And we've been after -- we've been trying to trace what


happened to these parcels, why this developer has never secured
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these parcels.


Well, what he did a month ago was he wrote a -- he allowed


Stanley Martin, one of the big customers at Mount Vintage, to buy


the rear-entrance parcel, and without court approval he wrote a


letter to the County of Edgewater [sic] saying they can build on


this green space.


The homeowners, in response to our notification, the


homeowners, through a person, wrote the board, wrote the county


of Edgefield and said no, those are our green spaces; we don't


want that to occur.  And we've documented some of those responses


in the materials that we filed with the court.  It shows how we


actually are representing the homeowners in this matter and the


developer is simply just looking out for himself.


The main two economic, two or three economic, matters where


the economic diversity is is between the developer and the


homeowners regarding the funding for the amenities and regarding


the failure to fund reserves for the entire complex.  Our reserve


study says $9 million was needed.  Under the Goodard case, under


the Dunes West case, it's the common law of this state that any


neighborhood developer has a duty and an obligation to put the


ensuing neighborhood and its members on sound, fiscal footing.


This developer has not done that, and that's the crux of most of


our damages.


There's a lot of self dealing in this case, but some of the


self dealing is minor damages, a couple hundred thousand, a
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quarter million here, a quarter million there, for self dealing.


The main damages is the reserve funding and the funding of the


golf course overpayment that he caused in 2016.


The other economic antagonism they referenced, yes, liens


were placed on several of our plaintiffs during this litigation.


We didn't represent those plaintiffs.  We had nothing to do with


it.  Those plaintiffs paid those liens off or resolved, whatever


they resolved, with them.  They don't exist.  Today there are no


liens, as best we know.


Yes, prior to my involvement in the suit several of the


plaintiffs filed complaints with the Department of Consumer


Affairs.  That is a legal avenue presented by the State of South


Carolina for a homeowners association to file complaints.  They


followed the law.  The Department of Consumer Affairs sent them


to the defendant.  The defendant ignored them more or less, or


provided some plain-vanilla responses, and the Department of


Consumer Affairs were unable to do, powerless to do, anything


about it.  End of story.


Later these people, some of these people, find me and had me


look at the economics and the transactions and the self dealing,


and they brought a lawsuit.  There's no remaining antagonism from


the previous submissions to the Department of Economic Affairs.


As to the economic antagonism as to the escrow, the Court


has heard us, and heard us in July.  Those funds are going to the


HOA.  The question is are they going to go to a
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homeowner-controlled board or a developer-controlled board.  And


we are either trying to get them to a homeowner-controlled board


or get them with sufficient safety arrangements so they don't


benefit the developer, and right now those safety arrangements


are not in place so we cannot benefit the homeowners by giving,


or benefiting, the developer directly who's attempting to sell


the entire complex.


Your Honor, I think some of the other issues I get into


would overlap into the other motions.  Thank you, sir.


THE COURT:  Thank you.  Any response?


ATTORNEY BUCKINGHAM:  Yes.  And I am aware of the time, so I


am going to keep this tight.


THE COURT:  You're aware of?


ATTORNEY BUCKINGHAM:  The time.  So I'm just going to keep


this tight.


THE COURT:  Listen, I don't have anything else to do.  Just


keep on going.


ATTORNEY BUCKINGHAM:  Okay.  Yes, sir.  Last evening I filed


a document, a couple of documents, with the court.  This is in


connection with my reply in support of our motion for summary


judgment.  This is attached thereto as Attachments 25, 26, and


27.


Attachment 25 is a deed that was filed with the Register of


Deeds for Edgefield in 2016 transferring the golf course to the


HOA.  Attachment 26 is the mortgage that goes with it.  That
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mortgage is signed not by Mr. Raiford but by another person of


the HOA board.


I bring all this up because the real crux of the plaintiffs'


theory is not really that LL, Wayne Raiford, forced the board to


undertake this mortgage.  Said he didn't stop, right.  It's a


weird twist in this case, right.  The evidence is going to show


that, with all these transactions, the board did it, and


Mr. Raiford went along with it, but he never forced them to do


it.  Other peoples' signatures on all these documents, and the


real crux of the matter is what they're really upset about is


that he didn't stop the board.


That's neither here nor there for the purposes of this


derivative claim, but I want to make that very clear as we head


to trial because that is going to be a recurring theme that this


Court, and ultimately the jury, is going to hear.


Now I just want to turn back to --


THE COURT:  Well, let me ask you this.


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  The board is made up by people that he has a


right to put on there and nobody else but him --


ATTORNEY BUCKINGHAM:  That's right.


THE COURT:  -- as the developer, which is how it is lots of


times.  But suffice it to say the people on the board, whoever


they are, are there to continue going what he wants them to do. 


ATTORNEY BUCKINGHAM:  Well, I mean --11:51:50
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THE COURT:  That's why the developer, that's why he


maintains that right to name people on the board, and it's a


common right that's held, but the reason why you have it is to


make sure that if the developer gets taken care of, he gives his


investment paid back, and then turn it over to the HOA.  He's


there to take care of what he wants to do at this juncture.


ATTORNEY BUCKINGHAM:  This is getting more into what the


evidence is going to show --


THE COURT:  Sure.


ATTORNEY BUCKINGHAM:  -- but you will hear that board


members would say that he has never told them how to vote, he has


never threatened anyone being kicked off the board.  In fact,


most folks, they volunteered for this position because they want


to serve and then they get into it and realize, oh, my God, I


made a huge mistake.  So nobody is really believing a whole lot


of this volunteer-paid job where this is what you get, this is


the gratitude you get for trying to make decisions.


So again, that's going into the evidence --


THE COURT:  All right.


ATTORNEY BUCKINGHAM:  That's not really germane.  


THE COURT:  You're right.


ATTORNEY BUCKINGHAM:  I do want to go back to the discussion


of the nonprofit act statute.  I just, I can't quite understand


the plaintiffs' argument.  You know, their argument is that we


ought to follow the statute or at least give it precedence.
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THE COURT:  No.  The argument is the statute takes priority


over everything else, and then your bylaws, and then your


covenants.  That's what I heard him say.


ATTORNEY BUCKINGHAM:  Yes, sir, that's exactly what they


said, and then were invited to disregard what the statute says,


because the statutes says the term member, you disregard what the


covenants and the bylaws and the articles call someone.  That's


the definition of member in the statute.  The statute says


disregard what you call them.


THE COURT:  Typically don't you have language in the statute


or the bylaws that, if there is a disagreement, one or the other


controls?


ATTORNEY BUCKINGHAM:  I believe that's true.  I think --


THE COURT:  Which one would control in this one, the bylaws


or the statute?


ATTORNEY BUCKINGHAM:  Oh, the statute.  There's no way that


the bylaws, for it, in their reconcilable conflict, I presume,


would --


THE COURT:  Well, if you have one having voting rights and


one not having voting rights at all, that would be a conflict.


ATTORNEY BUCKINGHAM:  To the extent that the statute


requires people to have voting rights, again, yes, that would be


a conflict.  But the Nonprofit Corporation Act explicitly says


you can have classes of folks that don't have voting rights.


THE COURT:  But if the Act says you've got to have voting11:54:19
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rights, and your bylaws say you don't have any voting rights,


then does the Act takes precedence --  


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  -- so, therefore, they have certain voting


rights provided by the Act?


ATTORNEY BUCKINGHAM:  That's right.  And that's exactly what


those statutes say that I quoted to you earlier.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  You know, they say regardless of what


the bylaws say about voting rights, on these matters, when


there's proposed amendment on these matters, folks that don't


have voting rights can vote as a class on those issues.  But


again, that's not involved in this case.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  And then just finally to touch on the


Garry case.  And you're right, this was not a Court of Appeals


decision, this was just issued by a special master.  I guess the


case was referred to a special master out of the circuit court.


But it's a, you know, 20-page opinion, 15-page.  And the comment


was made that this decision said nothing about members in the


Nonprofit Corporation Act.  Let me just do a brief quote from it.


So I'm trying to figure out where I'm going to start with this.


And so the homeowners have made a contention that they have


voting rights because they're members.  And here's where I'm


picking up with this decision.  It's on page 6.  This is cited in
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my brief.  This contention fails.  In making their contention,


those plaintiffs overlooked South Carolina Code 33-31-140(23)(a),


the definition of member.  That section defines a member as a


person entitled to vote without regard to what a person's called


in the articles or bylaws.  The relevant part of the official


comment is if a person is called a member by a nonprofit


corporation that does not have a right to vote for directors,


that person is not a member for the purposes of the Act.


We skip down just two sentences to pick up with this line:


Accordingly, member, -- in quotes -- when used in the context of


voting, simply does not include the Class B members.  And that --


I fail to see how that's not instructive for where we are in this


case.


Unless you have any further questions, I think that that


concludes my argument on this matter.  I do have one quick


follow-up.  With regard to redaction of the petition that I'm


going to file, I guess technically I should ask for leave to


amend to file --


THE COURT:  Granted.


ATTORNEY BUCKINGHAM:  Okay.  Thank you.


THE COURT:  All right.  What's the next matter by date that


we're dealing with?


ATTORNEY LUCEY:  The next matter by date, Your Honor, is the


plaintiffs' motion to -- motion for summary judgment.  Your


Honor, LL took the position in 2013 - 2014, that it was the


 1


 2


 3


 4


 5


 6


 7


 8


 911:56:10


10


11


12


13


1411:56:33


15


16


17


18


1911:56:47


2011:56:48


2111:56:49


22


2311:56:55


24


25


ROA_00319







    47


developer of Mount Vintage, and apparently for a long time nobody


questioned otherwise.  It turns out that it's not.  LL of South


Carolina took a deed in lieu of foreclosure during a foreclosure


proceeding from the debtor on September 3rd, 2013.  The lis


pendens in the matter was filed in 2012.


Rather than rely upon the deed in lieu of foreclosure -- and


as an aside, there's some method to the madness here.  There was


a negotiation pending to sell everything to some Chinese


investors, okay.  So they wanted to get a deed and get the sale


done to the Chinese.  Well, the sale to the Chinese didn't


happen, and LL elected to continue the foreclosure proceeding.


He won.  He bid the foreclosure.  And there's no dispute in this


matter that the developer rights were part of the security of the


foreclosed loan.  No dispute.  LL won --


THE COURT:  The developer rights was in the deed in lieu?


ATTORNEY LUCEY:  Yes, it was.


THE COURT:  Then in the foreclosure weren't those rights


somehow assigned to Topsail, or whoever it is?


ATTORNEY LUCEY:  Yes, Your Honor.  LL won the bid for the


property.  He assigned the winning bid to RTI.  The special


referee deed -- all the developer property and all rights or


pertinent thereto of any kind of any estate go to RTI on


November 11th, 2013.


THE COURT:  Okay.


ATTORNEY LUCEY:  So LL was a developer until November 11th,11:59:02
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2013, for six or eight weeks under the deed in lieu, but the deed


in lieu and everything was subject to the lis pendens.  And when


the special referee deed gets issued, it relates back to lis


pendens.  Anything that has happened since lis pendens takes


subject to the special referee deed.  It's a matter of law.


That's the way it works.  We briefed the law for the Court in our


filing.


Now, if there was any doubt about that, the debtors'


attorney, Mary Guynn, submits to the special referee a corrected


deed in July of 2014, and the corrected special referee deed


express it's no longer just pertinent rights, all pertinent


rights, it's all pertinent rights and developer rights.  They're


giving no doubt.  And the corrective deed from July of 2014, it


also relates back to 2012.  So the deed in lieu of foreclosure


expressly takes subject to anything that the court does.


And they put -- they filed -- they did file an opposition to


this motion, and they put Mary Guynn's testimony.  It doesn't


matter what Mary Guynn has to say.  I don't know what she tinks


about lis pendens.  I don't care.  It's a matter of law.  It's


clear as day.  That's been the purpose of lis pendens since we


got jurisprudence from England.  It's just, it's just, a matter


of law.


Now, they knew that they did this, and we know they knew


they did this because, as I pointed out to the Court in my


memorandum, when they had the sale to the Chinese investors
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pending Mary Guynn prepared a warranty deed from RTI, Retail


Topsail Island, to the Chinese investors, and she prepared a


quitclaim deed from LL to the Chinese investors, evidence right


there she knew who had real title, and it was RTI.  


And, Your Honor --


THE COURT:  So in your motion you are asking me to decide


what?


ATTORNEY LUCEY:  That LL was not the developer, and RTI -- I


mean, we're now, we're now, nine years later.  RTI abandoned any


opportunity to take developer status.  They're gone.  And we seek


the Court's declaration of that.  


And, Your Honor, just briefly, they did this opposition memo


to you saying, oh, well, they took a belts and suspenders


approach, they not only got the deed in lieu, but they went on to


close out the foreclosure to make sure there's no more interest


involved.  


And so there's some question left of what happens when the


foreclosing party does that?  Well, that's not what happened.


The foreclosing party didn't do it.  The foreclosing party


transferred everything to a different corporation, and so the


belts are in one entity and the suspenders are in the other


entity.  They're not the same entity.  


And our law recognizes that a shareholder does not own


corporate assets.  Neither does a parent corporation, even if you


buy the later assignment -- which I'm going to talk about in a
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second -- neither does a parent corporation own the subsidiary's


assets.  The existence or nonexistence of a parent-subsidiary


relationship is irrelevant.  LL was not the developer.  


And, in fact, it has great ramifications on the homeowners


because, for one thing, none of these entities have been paying


dues now for nine years.  None of them have been paying


assessments.  Which one's supposed to pay it?  Which years do we


count, the years that the real estate is in RTI or the years that


the real estate is in LL?  It makes a tremendous amount of


difference to the homeowners.


And, frankly, every board of directors' decision since 2013


by the LL appointed directors, they're invalid.  There has never


been a properly appointed board since LL proclaimed to be the


declarant.  In fact, LL has amended the covenants.  It didn't


have a right to do that.  It did not have developer rights.  


And so this belts and suspenders thing, no.  They put the


belts in one company and suspenders in another, and they've been


playing fast and loose with that.


Now, in September of 2014 there's evidence that they met


with the CPA and they backdated an assignment of the ownership of


RTI from Mr. Raiford to LL to make a subsidiary, so there's one


piece of evidence that says maybe it's a subsidiary.  There's 10


pieces of evidence that say it's not.


When we had a venue dispute in this court in 2020,


Mr. Raiford filed an affidavit with this court saying he was the
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owner of RTI, nothing about it being a subsidiary.  And we've got


10 years of tax returns that LL has filed and a CPA has filed


with the federal government.  On page 5 on every one of those


returns there's an express question, Do you have any part of a


subsidiary?  For 10 years LL has told the federal government no.


THE COURT:  Doesn't the existence of those differing


documents, even those 10 to 1, create a question of fact?


ATTORNEY LUCEY:  No, because a parent company can't own


subsidiary assets anyway.  Even if RTI is a subsidiary, became a


subsidiary of LL, LL is not the developer.  RTI had the developer


rights with the special referee.  Even if it's a subsidiary RTI


can't claim it.  I'm just showing the Court that it can't even


really claim subsidiary status if it were relevant.  


That's what I've been hearing in depositions for four years.


Why is this real estate in RTI and this real estate is in LL?


They're the same company.  Why is there two different


confirmations of corporate status from the Secretary of State?  I


don't know.  They're the same company.  Why did you transfer all


the real estate from LL in 2018 -- excuse me -- back to RTI, or


vice versa -- I can't remember which one it was.  I don't know.


You have to talk to my attorneys.  Talk to my accountant.  Well,


here's a deed from last year.  You signed this last year.  Why


did you sign this deed from RTI?  I don't know.  The same company


as LL.  Well, the deed is from RTI to LL.  Why are you


transferring it?  I don't know.
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They're not the same company.  LL was never the developer.


RTI has abandoned its right to be a developer now for nine years,


and we ask the Court to so hold.  Thank you, sir.


THE COURT:  Thank you.


ATTORNEY BUCKINGHAM:  Okay.  Well, let's all take a deep


breath.  I have attached to our memorandum in response the reason


why the transaction happened, and, yes, I have characterized it


as belt and suspenders.  That's not me coming up with the


structure; that's what LL's attorney, Mary Guynn, did, and that's


based on cases that I cited for the Court to review.


Now, this is such a narrow issue, there's certainly no law


in South Carolina on this, and there's barely any law, at least


in reported decisions, in the United States on this.  Right.  The


narrow, the specific narrow, point here is what happens when a


creditor in a mortgage foreclosure action takes the property


through a deed in lieu and then proceeds with a foreclosure.


The scant cases that are out there ultimately fall back on


the doctrine of merger and say that, well, you know, except for


clearing out -- it's basically a backdoor quiet title action --


except for clearing out junior liens, the merger of the equitable


interest from the mortgage and the record title interest of the


deed merge, so that when the creditor acquires a property through


a deed in lieu, except for extinguishing junior liens, there is


no other function for the foreclosure proceeding.


And so in those cases I cited there have been examples where12:07:27
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the court has ordered a foreclosure sale; subsequently the debtor


gives a deed in lieu of foreclosure to the creditor; and then the


creditor goes and tries to reopen the case to vacate the order


saying that there ought to be a sale, which is granted, because


in those cases the courts analyzed that as saying, well, this is


now or nothing.  There is nothing to sell.  The creditor has been


made whole.  Everything that he could have got, except for


extinguishment of junior mortgages through the foreclosure


action, he has gotten through the deed in lieu of foreclosure


process.  


And that's exactly what Mary Guynn testified to.  I put her


deposition testimony in here.  She is explicit that the reason


why LL got the deed in lieu is because LL had the mortgage


against K&H, the predecessor developer.  LL had, when that


party -- $2.5 million, they defaulted on that.  Foreclosure


proceedings were commenced, the lis pendens was filed, and then


LL took the deed in lieu of foreclosure.  At that point the


interest merged.  And then, as a belt and suspenders approach,


they proceeded with the foreclosure action because who knows who


else might have come along in the interim and claimed some


interest in the property. 


THE COURT:  What's the purpose of LL's assignment to RTI?


ATTORNEY BUCKINGHAM:  Well -- so again, this is going into


the testimony that you would hear -- there was a person


affiliated with a prior developer, a gentleman named Bettis
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Rainsford who Mr. Raiford knows, and they had a strained somewhat


relationship, and so Mr. Raiford was trying to structure this in


such a way to minimize discovery of the fact that he was going to


become ultimately the developer in this -- or LL was going to


become the developer, or that he was tied to it.


THE COURT:  Say that again.  Say that again.  I'm sorry.


ATTORNEY BUCKINGHAM:  Yeah.  Ultimately it was to shield, as


much as possible, the idea that Mr. Raiford was going to be


associated with the development of Mount Vintage because of his


prior tension with this other individual identified as the


developer.  That's it.  


And so the timeline in this case, to the plaintiffs'


argument, is really important.  The foreclosure sale happened on


November 4th.  And the master's report tells us all this.


Foreclosure happened.  LL shows up with their lawyer; makes a bid


for the debt that they're owed on the property; wins the property


because they're the high bidder; they pay the amount they have to


pay; transaction's closed.


Two days after that is when the assignment happened, and


that's when the master was notified, hey, make the deed out to


this party.  So the sale had already happened, title had


functionally already transferred; and then the assignment


happens; and the master issues the deed.  And that's all there is


to this.


This idea that LL somehow is not the developer is just12:10:38
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inconsistent with every other item of information that's been --


THE COURT:  Say that -- you say that somehow they're not the


developer?


ATTORNEY BUCKINGHAM:  No.  The contention that LL is not the


developer is just dramatically different than any other piece of


evidence we have heard in this case.


THE COURT:  In the assignment to RTI, does it say we include


developer rights?


ATTORNEY BUCKINGHAM:  So the assignment is just an


assignment of bid.  It's the --


THE COURT:  So whatever LL would have gotten, they gave over


to RTI -- 


ATTORNEY BUCKINGHAM:  That's right.


THE COURT:  -- which included developer rights?


ATTORNEY BUCKINGHAM:  Well, so Mary Guynn's testimony about


this is that there was nothing conveyed; that, again --


THE COURT:  She did a corrected deed that said including


developer rights.


ATTORNEY BUCKINGHAM:  A year later, or several months later.


That's right.


THE COURT:  But.


ATTORNEY BUCKINGHAM:  But it was whatever was in, whatever


was left in that residuary from the foreclosure sale, after the


deed in lieu, whatever that might have been, even if it was


nothing, that assignment of bid is really nothing more than a
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quitclaim over to RTI.


THE COURT:  I don't agree with that.  I don't think you can


equate an assignment of your bid to a quitclaim saying -- I'm not


saying the only thing that I did -- that's a totally different


thing.


ATTORNEY BUCKINGHAM:  So let's dig in on that.  We've got


the issue then of the problem of merger of title, right.  So LL,


when the foreclosure proceeding starts, has the mortgage.  It's


in default.  They pursue mortgage foreclosure.  During the course


of that -- of course there's the lis pendens that's filed, but


during the course of that -- the deed in lieu is given over to


LL, everything, developer rights, property, all of it, and the


mortgage was for all of that.  So when the deed in lieu and the


mortgage come together, through merger, title is unified in them.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  And so that being the case, the


foreclosure proceeding is now annulled.  And, by the way, that


happened, gosh, at this point 11 years ago, 12 years ago, so


there's deep staleness concerns associated with trying to


invalidate --


THE COURT:  So go back and clarify something for me.  This


assignment to keep the existence of Mr. Raiford as low as


possible, included the developer rights, right?


ATTORNEY BUCKINGHAM:  Well, it was the assignment of the


bid.  It doesn't explicitly mention developer rights.
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THE COURT:  Was it put out afterwards that RTI -- I'll just


use this, let's say, LL was the developer?


ATTORNEY BUCKINGHAM:  No.  That's never been -- that


position has never been taken by anyone ever.


THE COURT:  Does the assignment say we're excluding


developer rights?


ATTORNEY BUCKINGHAM:  Well, the assignment bid doesn't


mention it.


THE COURT:  It says we're giving everything to you or


assigning it to you that you might have got in this deal.  You


just said developer rights were one of them.  I don't think you


can have it both ways.  I'm sorry.


ATTORNEY BUCKINGHAM:  So what are the both ways I'm trying


to have?  I'm sorry.


THE COURT:  Well, at one point saying we assign this over


there but we maintain the developer rights just to hide the


existence of Mr. Raiford when you have a document that says


anything we have, we're assigning to you, which include the


developer rights that you got in the deed in lieu and the referee


deed.  Am I mistaken in that?


ATTORNEY BUCKINGHAM:  Well, I think -- I think that the


doctrine of merger is where you might want to stray with that


because I think at that point it could have been --


THE COURT:  The doctrine of merger would have included the


developer rights, correct?
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ATTORNEY BUCKINGHAM:  Yes.


THE COURT:  And when wouldn't the assignment include the


deed?


ATTORNEY BUCKINGHAM:  The assignment -- well, the assignment


resulted in the deed being issued, but that doesn't mean that


there was actually anything in the deed.  I mean,


ultimately what's --


THE COURT:  I'm getting lost.  I mean, I'm not pretending to


be -- 


ATTORNEY BUCKINGHAM:  Sure.


THE COURT:  -- the dumbest in the world about this, but I'm


just somehow not following you.


ATTORNEY BUCKINGHAM:  Ultimately what happened here is LL


had the mortgage; LL took the deed in lieu; LL won the bid.


THE COURT:  Which included developer rights?  No question.


Right here, your submissions said that.  


ATTORNEY BUCKINGHAM:  The deed in lieu included developer


rights, yeah, absolutely.


THE COURT:  Right.


ATTORNEY BUCKINGHAM:  Yeah.  And so at that point everything


was unified now, and it's only after that, once the bid, the


winning bid, and everything's been paid for, once the bid is


assigned to RTI and a deed is issued after that, the question is


what was there to issue.  Mary Guynn tells us nothing, she


doesn't think that there was anything in that.  That's why she --


 112:14:33


 212:14:34


 3


 412:14:40


 5


 6


 7


 812:14:54


 9


1012:14:58


1112:14:58


12


1312:15:01


14


1512:15:09


16


1712:15:16


18


1912:15:20


2012:15:20


21


22


23


24


25


ROA_00331







    59


THE COURT:  The assignment was not a fee, just of the rights


in the bid?


ATTORNEY BUCKINGHAM:  The assignment -- the assignment was


the winning bid.


THE COURT:  What's the affect of proceeding, or deciding, to


go forward with your foreclosure in lieu of accepting the deed in


lieu?  I mean, I thought a lot of times -- and I'm just throwing


this out there --


ATTORNEY BUCKINGHAM:  Sure.


THE COURT:  -- you have shareholder saying I'm going to get


a deficiency judgment against you.  I say I want to give you a


deed in lieu if you don't get a deficiency judgment.  They say


too bad, we're getting a deficiency judgment anyway.  Those are


the kind of things that happen out there.  So at that point when


the foreclosure goes forward, the whole kit and caboodle goes


back over to the mortgagee, right?


ATTORNEY BUCKINGHAM:  Yes.


THE COURT:  So the deed in lieu, as it was, in facing a


continuation of foreclosure, essentially was accepted or not


accepted.  I mean, if I give you a deed in lieu, which I still


want to not have a deficiency, but if you go forward with


deficiency doesn't mean I'm not accepting a deed in lieu.


ATTORNEY BUCKINGHAM:  I think it depends on what the


structure of the documents say.  In this case the foreclosure


complaint expressly waived any deficiency.
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THE COURT:  Say that again.


ATTORNEY BUCKINGHAM:  The foreclosure lawsuit expressly


waived deficiency.  And so during the course of the foreclosure


proceeding the only thing that was at stake was the collateral


given as security, the prior developer's interest in Mount


Vintage, the totality of it, and that is exactly what LL took, it


was a compromise in satisfaction of that claim.


There was nothing else for the foreclosure proceeding to do,


literally to do, other than to clear off junior mortgages.  And I


have cited the cases that explain that.


By contrast, there is not a case out there that validates


the plaintiffs' position.  If there is, I'm not aware of it.


They didn't cite it.  I've looked.  And again, I get it, this is


an exceedingly niche issue, but it is significant that the deed


in lieu was taken by the creditor who commenced the foreclosure


proceedings --


THE COURT:  Say that one more time.


ATTORNEY BUCKINGHAM:  That the creditor took the deed in


lieu in connection with the same foreclosure proceedings that


were commenced to foreclose on that property.


THE COURT:  Was the deed in lieu filed?  The deed filed?


ATTORNEY BUCKINGHAM:  Was the deed in lieu filed?


ATTORNEY LUCEY:  No.  There's no reference to it in any


court document.


ATTORNEY BUCKINGHAM:  Is your question was it filed with the12:18:42
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court with the register of deeds?


THE COURT:  I'm just curious.  I mean, again, I'll review


your cases.  To be honest with you, I'm not all that familiar


with this, as you can tell.


ATTORNEY BUCKINGHAM:  Sure.


THE COURT:  But again under the example I gave you, if I'm


trying to avoid having a deficiency against myself I'll give you


a deed in lieu of property, waive deficiency.  No, we're not


going to do that, we'll go forward.  So that means they don't


accept the deed in lieu and they go forward with their rights


under the foreclosure.


ATTORNEY BUCKINGHAM:  That's right.


THE COURT:  Is there anything in this case that says we're


going to accept the died in lieu as opposed to anything else you


may have, or is it by going forward they didn't accept the deed?


ATTORNEY BUCKINGHAM:  The deed in lieu -- and I don't have


it in front of me --


THE COURT:  Or is this not even relevant?


ATTORNEY BUCKINGHAM:  I'm sorry?


THE COURT:  Or is this not even relevant, it's not relevant?


ATTORNEY BUCKINGHAM:  Well, let me answer the first


question.  The deed in lieu, if I recall correctly, first it was,


I believe that would have been filed in the register of deeds


because that would have reflected the property transaction.


Second, if I'm not mistaken, I believe that the deed in12:19:49
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lieu -- I think it's on the second page -- explicitly states the


fact that the deed in lieu is given in full satisfaction of the


debt that was owed from the outstanding mortgage, that there are


no more senior lienholders, and that, you know, the title can be


given free and clear.


And I don't recall that there's anything else in there that


mentions any type of further involvement that the debtor would


need for the foreclosure action.  I don't think.  There could be,


but I just don't recall at this moment.


THE COURT:  So it's just clearing up the rest of the title.


ATTORNEY BUCKINGHAM:  That's right.  I mean, ultimately


everyone wants a clean title.  I know more about this now than I


probably should or ever cared to but from my reading there is


great caution that is made to lenders about just accepting a deed


in lieu because you don't know what other junior claims might be


out there that could compromise your ability to, in the future,


convey the property, or do any financing of the property, or


whatever.


And so the advice that's out there, at least that I've read


by practitioners that do this, is if you take a deed in lieu,


either do the foreclosure behind it so you can extinguish any of


those other claims that might be out there, or do a quiet title,


but get the certainty to yourself if you want to have good,


clean, marketable title.


THE COURT:  Okay.12:21:39


 1


 2


 3


 4


 5


 612:20:17


 7


 8


 9


1012:20:34


1112:20:36


12


13


14


15


16


17


18


1912:21:14


20


21


22


23


24


25


ROA_00335







    63


ATTORNEY BUCKINGHAM:  Before I move on, you know, this is


all the way down in my brief, but there is a subsequent deed


recorded, assignment of Mr. Raiford's interest in RTI to LL,


that's been filed with the documents in front you that, is dated


December 31st, 2013, and then in May of 2018 we have RTI


quitclaiming everything that it has in Mount Vintage over to LL.  


So by this point there ought to be no dispute from a couple


of different angles that LL is the developer.


THE COURT:  Give me those dates again, please.


ATTORNEY BUCKINGHAM:  Yeah.


THE COURT:  RTI assigned to LL?


ATTORNEY BUCKINGHAM:  Yeah.  That was in -- it's dated


December 31st, 2013.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  And then RTI's quitclaim to LL is


May 31st, 2018.


THE COURT:  '18?


ATTORNEY BUCKINGHAM:  '18.


THE COURT:  Okay.  Thank you, sir.


ATTORNEY BUCKINGHAM:  Thank you.


ATTORNEY LUCEY:  So, several things.  First of all, merger


never happened.  When he took a deed in lieu, he took it subject


to a lins pendens.  The deed in lieu is subject to everything


that happens in the court case.  Merger never happened with the


special referee deed either because that went to a different
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party that held the mortgage, so you can't have merger.  The two


transactions, neither one of them merge.


To buy the story, the developer's story right here, this


Court needs to ignore a half dozen court orders.  It has to


decide that the foreclosure proceeding and the special referee


were meaningless, and that's not so.  


THE COURT:  Well, what weight do you place on the RTI


assignment back to LL in December of '13, or the quitclaim in May


of '18?


ATTORNEY LUCEY:  If I can insert a date before that, the


Court did ask did RTI ever exercise developer functions of any


kind.  Yes.  The 2015 --


THE COURT:  That's not the question I asked.


ATTORNEY LUCEY:  You asked --


THE COURT:  I asked what emphasis, or what value, do you


place on the assignment from RTI to LL in December of '13 or the


quitclaim in May of '18?


ATTORNEY LUCEY:  The December 2013 assignment was actually


in 2014, and it has no value because it was an assignment of the


ownership of RTI shares, allegedly, to LL.  But a parent company


does not own the assets of a subsidiary, so it doesn't change who


the developer is.  The developer rights are still in RTI.  The


alleged assignment of RTI's ownership to a new entity doesn't


affect who's the developer.


THE COURT:  What about the quitclaim?12:24:22
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ATTORNEY LUCEY:  The quitclaim deed in 2018 was a quitclaim


deed of real estate, it was not developer rights.  There has


never been an assignment of developer rights from RTI to LL.


There's been transactions, there have been deeds.  There's never


been an assignment of developer rights.


And, Your Honor, in 2015 -- I thought I heard the Court ask


about did RTI ever do anything against the developer -- it filed


the 2015 Edgefield County multi-lot discount application.  The


entire Mount Vintage is filed with RTI as the developer prior to


December of 2014 for the 2015 year.  That was filed by RTI, and


that is undisputed.


They can't rely on any language in a deed in lieu that they


allege says full satisfaction because they're taking it subject


to the lis pendens, and that's notice to the world that the court


proceeding takes priority.


I didn't think I needed to file it but I'm happy to, the


parties actually filed an amended lis pendens after the quitclaim


deed, so they reaffirmed the existence of the lis pendens, they


reaffirmed the superiority of a lis pendens, all of which still


dates back to the first lis pendens in 2012.  They reaffirmed


that in November before they issued the final special referee


deed to RTI.  Thank you, sir.


THE COURT:  Thank you.  All right.  Next motion.


ATTORNEY BUCKINGHAM:  We can consider all these together.


These are the motions for summary judgment on all the remaining
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bases by LL of SC, Raiford Topsail Island, and TR Sales.  Let's


see.  12:30, okay.


ATTORNEY LUCEY:  Could we impose upon the Court for a


brief --


THE COURT:  I'm sorry?


(Off-the-record discussion.)


(Court recessed at 12:26 p.m. and reconvened at 12:38 p.m.)


THE COURT:  Mr. Lucey, tell me real quick why the merger


didn't occur, as you were telling me a minute ago, with the deed


in lieu.


ATTORNEY LUCEY:  The merger didn't occur because when they


got the deed in lieu the deed in lieu was subject to the lis


pendens, the year-old lis pendens, so it was impossible for the


deed to merge with the mortgage.  And as Your Honor pointed out,


by continuing on the foreclosure they rejected the deed in lieu.


THE COURT:  Say that again.


ATTORNEY LUCEY:  As Your Honor noticed, by continuing on the


foreclosure proceeding they actually rejected the deed in lieu.


THE COURT:  All right.  This is defendants' motions for


partial summary judgment for all entities; is that correct?


ATTORNEY BUCKINGHAM:  Yes, sir.  And just to be clear, we do


not agree with any piece of that, that the deed in lieu was


rejected.  I know you know that, but I just want to be very


clear.


THE COURT:  All right.12:39:03
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ATTORNEY BUCKINGHAM:  All right.  So I'm going to


pretty-well track the structure of my motion for all three


defendants.


The first cause of action that we think ought to be


dismissed outright at this point is reformation.  The complaint


alleges that there are five reasons why reformation is


appropriate in this case, which we would note that's an equitable


action so ultimately you would have to do it.


THE COURT:  Right.


ATTORNEY BUCKINGHAM:  Public policy, South Carolina law, the


South Carolina Constitution, fiduciary duties, standards, and


preferences -- I'm not even sure what that means -- and then the


rule against perpetuities, it seems as though from plaintiffs'


filing that they're not going to be pursuing any of those


theories about why reformation is appropriate as much as they are


now contending that the covenants are unconscionable contracts of


adhesion that exist in perpetuity and, therefore, you ought to


invalidate them.  That would be a novel thing for this Court to


do.  


The law is very-well established that to the extent that


covenants are contracts they're voluntary contracts, freely


entered into by the parties, which is true in this case, and that


as far as the covenants existing in perpetuity, that's because


they have an element to them of real estate where interest run


with the land.  
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I have not located any case anywhere that suggest that the


bases articulated by the plaintiffs for why these covenants ought


to be reformed, or invalidated, whatever the relief ultimately


is, is appropriate.  The point of covenants is that they exist


for a very long time, so we don't understand what the legal


basis, or equitable basis, for reformation of the covenants would


be.


THE COURT:  Isn't reformation basically saying we had an


agreement and either there's a mistake as to a material part of


the agreement or the resulting contract was a result of a fraud


committed at the beginning of the contract, in the -- or fraud in


the inducement, I guess?  I don't know how you would describe


that.


ATTORNEY BUCKINGHAM:  I think that's probably right, I think


it probably is fraud in the inducement.  But, yes, your general


point is exactly right, it takes fraud or mutual mistake to


justify reformation, at least under South Carolina law.  There's


no allegation or evidence certainly that that has happened, so we


think that, as a matter of law, the action for reformation is --


THE COURT:  Let me ask you this.  I know covenants not to


compete, you say we don't write any contracts and the parties


have to make their own contract.  We may not be for a certain


provision we find are not enforceable, but you can't rewrite a


contract.


ATTORNEY BUCKINGHAM:  That's right.12:41:58
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THE COURT:  In reformation, that's not the law?  Can you


rewrite the contract, or you do something that's already agreed


upon and placed into the contract?


ATTORNEY BUCKINGHAM:  You know, the problem with not having


any authority to rely on is I can't give you a definitive answer


to that question.  Because no court that I've located has agreed


to reform covenants, I'm not aware of -- and particularly in


South Carolina, I'm not aware of -- how or whether a court can


reform the covenants or it just has to invalidate.  My instinct


is that we follow other aspects of South Carolina law that --


THE COURT:  Were those covenants put on by the original


developer?


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  So how could they ever be part of an agreement


with these plaintiffs?


ATTORNEY BUCKINGHAM:  They couldn't.  Everyone involved in


this is removed from the original chain of title, so everyone's


just dealing with the hands they've been dealt with these


covenants and this --


THE COURT:  All right.  Let me stop tell you there.


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  Mr. Lucey.


ATTORNEY LUCEY:  Yes, sir.  The law implies that the


developer will complete his business and turn over the


neighborhood to the homeowners within a reasonable amount of
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time.  And that's the words used by many courts, reasonable


amount of time.


THE COURT:  What does that have to do with the reformation


of the covenants themselves?


ATTORNEY LUCEY:  Because when the covenants were drafted


nobody contemplated the great recession, nobody contemplated


what's taking place at Mount Vintage, and nobody contemplated


that three decades later we'd still be sitting here talking about


a developer --


THE COURT:  So the basis that you're arguing for the


reformation is an agreement that was not incorporated by the


parties, or there's fraud.  But what is the basis?  I'm not


clear.


ATTORNEY LUCEY:  Well, reformation can simply come from a


failure to reach agreement on a term, a necessary term.


THE COURT:  A material term.


ATTORNEY LUCEY:  And we do believe that necessary term did


not reach an agreement on perpetual developer control --


THE COURT:  I thought it was you reached an agreement but


somehow it was not placed into the contract, it didn't make its


way into it but it had been agreed upon.  That's the difference,


isn't it?


ATTORNEY LUCEY:  I believe there is a difference, but I do


believe you can reform if, in fact, the parties didn't -- in


hindsight, don't appear to have codified their agreement in the
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document that's being used.


THE COURT:  How can your claimants ever, ever claim that


they were a part of some agreement when they were, multi-years


down the line these covenants have been recorded for years?


ATTORNEY LUCEY:  One can say the same thing about the


successor developer.  But the point is --


THE COURT:  I'm not saying that.  I'm asking you how can you


claim reformation for people who are buying years later after the


covenants were final?


ATTORNEY LUCEY:  Because the covenant is a quasi-contractual


instrument that gets recorded in the public records.


THE COURT:  Sure.


ATTORNEY LUCEY:  So we become a party to it eventually when


we buy into the neighborhood.  The successor developer, whoever


we decide that is, becomes a party to it by becoming a successor


developer.  So this 20-year old --


THE COURT:  So tell me -- okay.  It can't be an agreement


that they had because they weren't party to the agreement.  They


became -- they had the benefit of the covenants, or the


detriments of the covenants, but they weren't parties to the


agreement such that the material part of the agreement didn't


find its way into the covenants.  There's no way they can do


that.  And fraud, how could they be --


ATTORNEY LUCEY:  We're not alleging fraud, Your Honor.


THE COURT:  Sir?12:45:29
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ATTORNEY LUCEY:  We are not alleging fraud. 


THE COURT:  So tell me specifically what you are saying.  


ATTORNEY LUCEY:  We are saying, whether it be by reformation


or by not enforcing the terms --


THE COURT:  Well, I'm talking about reformation right now.


We'll do the other one in a little bit.


ATTORNEY LUCEY:  The same count we bring is reformation in


declaratory judgment.  The law implies a term in these covenants,


the developer, the term to bargained-for collective control,


homeowner bargained-for collective control, over to the


homeowners within a reasonable amount of time.  And that's not in


these covenants.


A duration, a contemplated duration, is not in these


covenants.  And the law of South Carolina is very clear that a


perpetual contract is disfavored and may be terminated upon


reasonable notice to either party.


What we have here is what has -- nobody contemplated this,


but it has become a perpetual contract where the developer


retains perpetual control of this neighborhood at the homeowner


expense.  Developer pays no dues.  Homeowners pay all the bills


and have absolutely no say on the board of directors.  


And, Your Honor, we believe that this is actually an


unconscionable contract.  It's clearly a contract of adhesion.


Covenants, they're quasi contracts.  They're not really


contracts.  The law has said they are quasi contracts, and the
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law will treat them as a contract of adhesion.  


And not only is it adhesion, but then the next question is


is it unconscionable.  Is there a term in this contract which is


so offensive that no party would try to enforce it and no other


party would knowingly agree to it?  Yes.  Perpetual developer


control at the homeowner expense is such a term.  It is


unconscionable.


And, Your Honor, we believe we're entitled to either


reformation or --


THE COURT:  How would you see that cause of action that


you're -- assuming that I agree with you, I make a call it's


equitable claim.  How would you see that I put that into effect,


that I say okay, 10 years, 15 years as a reasonable time?  How


would you see that that would be framed since I take away the


perpetual nature of the control?


ATTORNEY LUCEY:  I believe there's a divisional period


already ended.  The Court might prefer a transition such as, for


instance, I'm going to say 25 years is enough, you've got one


more year, and --


THE COURT:  So I take an arbitrary figure and say in my


judgment whether this was reasonable or not?


ATTORNEY LUCEY:  Not completely arbitrary.  Let me give you


an example, Your Honor.  One of my clients bought this property


in the year 2000.  This is a retirement community.  If the


average purchase age is 60 - 65, he's been sitting there waiting
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for his bargained-for share of collective control for 24 years.


He's age 90.  I think he's actually a couple years younger than


that.  But those are my clients.  They've been in there 20 years.


So I don't think it's completely arbitrary for the Court to


say, oh, 25 years.  No.  It's reasonable for my clients to expect


that turnover to occur in their lifetimes, and that time is


passing, that time is quickly passing.  So anyway --


THE COURT:  So you're not alleging fraud; you're not


alleging any material aspects of the agreement that didn't make


it into the covenants; you're saying it's just a contract of


adhesion that should not be enforced --


ATTORNEY LUCEY:  Contract of adhesion, unconscionable, and I


do not believe that -- either perpetual control is either in


there without a meeting of the minds and should be reformed, or


it should be declared for what it is, which is perpetual control


which, in fact, is disfavored in South Carolina and can be


terminated upon reasonable notice.


THE COURT:  What's the purpose of a developer controlling


these issues until it's transferred over to the HOA?


ATTORNEY LUCEY:  The purpose is to protect the developer's


investment.


THE COURT:  Right.


ATTORNEY LUCEY:  And to develop the neighborhood, sell out,


and give them the control.  This developer abandoned that


purpose.  Instead of developing and selling out the community, he
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bought the rest of the community, he bought another hundred lots,


distress sales, over four years.  He did not anything to develop


the community until he reached a road agreement with the County


of Edgefield that they would pay him back 80 percent of the road


cost.  


He didn't agree to market, he didn't do any marketing, until


the HOA purchased the amenities because he knew he couldn't sell


any lots.  So while all this sat in disrepair, he picked up


another 100 lots for pennies on the dollar.  So unlike the


traditional developer who sheds inventory, this developer


increases inventory by 50 percent.  He went from 185 lots to 285


lots.


THE COURT:  Well, what's different then in phase 1, phase 2,


phase 3?  I mean, that happens all the time.


ATTORNEY LUCEY:  All phases were already in effect prior to


this developer coming in.  They were already in effect.  There's


the front nine, the middle nine, and the back nine -- there are


some other names to it but -- all phases had already been


implemented prior to this developer.


THE COURT:  All right.


ATTORNEY LUCEY:  And there's a dovetail to the perpetual


control, Your Honor, and to the unconscionable document and the


reformation.  The dovetail is this.  I've already said it but not


in so many words.  While you have perpetual control, you're


bankrupting the neighborhood because you're not paying dues on
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your lots, and so if any further control is allowed, the


developer, at some point in a reasonable time, has to pay his


share of the neighborhood operating expense.  It's just common


sense.  It's just fairness.


And, Your Honor, that's an unconscionable term, for the


developer to actually grow his investment on the backs of the


homeowners as opposed to shrinking it, and as the developer


shrinks his inventory he's nurturing the development by giving it


more dues and assessment-paying lots.


This developer did the opposite.  He grew his inventory,


took 100 lots, 100 due-paying lots and assessment-paying lots


away from the neighborhood.


So the dovetail and the unconscionable term is the perpetual


control, and it is the perpetual nonpayment of the dues.  Thank


you, sir.


THE COURT:  Thank you.


ATTORNEY BUCKINGHAM:  Yeah.  I've just got to address that


real quick.  You know, I think, as defendants acknowledge the


broad brushstrokes of the plaintiffs' argument, nothing that the


developer did was going to be right.  When it comes to why he


added more lots to his inventory -- again, this is going into


facts, you might as well hear it because you're going to hear it


in a couple of weeks -- people that had bought lots were just


turning them over, they weren't paying their taxes, they were


letting them back to the county, and he was going to buy the lots
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to keep the inventory off the market, to keep property prices in


Mount Vintage up.


Other folks who owned property in Mount Vintage came, and


they didn't want to be there anymore.  They just turned the lots


back over to him.  No one else, no one else, was stepping in to


buy any of this property or take any of this property.  


And, you know, on the one hand, yeah, he didn't have to do


that either.  He could have let the property values completely


depressed out there and then we'd be in one set of circumstances.


He took the other the tactic which is I'm going to go, I'm


going to buy the property, I'm going to sell it as it becomes


available, it will produce dues as we get more homeowners in


there.  And that plan is working.  In fact, he has sold 100 lots


since taking this.  Yeah, he bought 100.  He's also sold 100.


THE COURT:  Once they are sold then they become dues paying?


ATTORNEY BUCKINGHAM:  Yes, sir, absolutely.  So it's not


that he's not working hard; it was that he was in a deep hole


with this subdivision when he took it over, and he's turned it


around.  I know they won't agree to that but, again, it goes back


to there's nothing he can do that would be right.


Let me push on with promissory estoppel.  That's my next


argument.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  The promissory estoppel claim is based


explicitly, according to the allegations of the complaint, on
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statements of a prior developer, LL's predecessors sometime many


years ago, telling some of these homeowners that I'm going to


build you a first-class, upscale, luxury neighborhood, other


similar types of representations like that.


The first problem with this in terms of a claim for a


promissory estoppel against this developer is that's a little


old, right.  These plaintiffs, when they bought, if they relied


on these so-called representations by a prior developer, that's


been, at the earliest, since 2013 since that's when the last of


these plaintiffs, under the prior developer, bought a lot from


the prior developer.  So we're 11 years down the road now, and we


were, what, seven years down the road in 2020 when this lawsuit


was filed.


To the elements of promissory estoppel, the court says


there's got to be an unambiguous promise.  That's lacking.  To


say that I'm going to build you a luxury neighborhood, that's an


ambition, that's an intent.  It's hard to order someone to do


that thing.


Promissory estoppel is more for the idea of, hey, if you


graduate college, I'm going to give you $5,000.  You can put a


point on that and order that to be done assuming that he meets


the qualifications, but these --


THE COURT:  What is the law on promises to do something in


the future, than the present, as to whether or not that


constitutes good consideration?
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ATTORNEY BUCKINGHAM:  Well, so that's exactly it.


Promissory estoppel is a substitute for consideration.  That's


exactly right.  And so in that, in that, scenario I gave, even


though, even though, he might not have changed his position on


anything, he accomplished the qualification which would have


entitled him to payment through a theory of promissory estoppel.  


And that kind of specificity, definiteness, that's lacking


from this.  There's no way you can fashion an order, again, in


equity to require someone to build an upscale, luxury


neighborhood.  What does that mean?  To who?  According to?  


So we think on the merits this fails.  We think as a matter


of whether you want to apply the statute of limitations or


latches, since it's equitable, it fails.  That's our presentation


on that particular element.


ATTORNEY LUCEY:  Yes, Your Honor.  The primary promissory


estoppel claim is based upon the amenities that were promised.


THE COURT:  Say that again.


ATTORNEY LUCEY:  It's based upon the amenities that were


promised, that's the primary one.  Yes, we do claim that we were


promised a larger neighborhood, not tract homes, and that is a


definite promise, and the homeowners bought in reliance on that


promise.  And we have cited to the case in our briefs, the


Chessus case from Mississippi regarding developers being held to


those promises because they're selling the lots based upon those


promises, and we've also cited to the Court the Board of Managers
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Mendina case out of Illinois regarding successor developers being


liable on the original developer's promises and representations.


The law explains -- and there's a number of cases that


explain this, the law explains -- that a successor developer


takes his interest in the development with notice of the prior


representations.  Unless he can show you he's bound by it -- and


that just doesn't happen -- unless he can show you he had no idea


there's supposed to be a golf course, no idea there's supposed to


be tennis courts, whatever else, he takes it subject to those


prior representations.


In fact, as it happens to be, the current developer adopted


the complete neighborhood plan from the original developer and


has used it on his website since 2013.  To the extent that the --


THE COURT:  Don't the promises have to find their way into


something other than oral representations such as the covenants,


or such as the contract, or somewhere where there is a written


promise that we're going to do these things as opposed to saying


this is what we would love to be able to do to make this, and we


anticipate being able to do it?


ATTORNEY LUCEY:  Many of these promises, Your Honor, made it


into the neighborhood plan that the homeowners were handed when


they were marketing these, and it has been on the website for the


neighborhood since forever, decades.  So to the extent that it's


required that they be in writing, they have been in writing.  


And, Your Honor, the law is that the defendant, the12:58:22


 1


 2


 312:57:06


 4


 5


 6


 7


 8


 9


10


1112:57:30


12


13


1412:57:41


15


16


17


18


19


2012:58:05


21


22


23


24


25


ROA_00353







    81


developers, get the benefit of their sales based upon these


representations of what the amenities are to be and will be, and


that developers must honor those representations.


One of the key ones here is that the amenities would be


optional, they would be there but you don't have to financially


support them.


THE COURT:  Well, let me ask you this.  I know I've read


everything you have about this, but you have -- the original


developer was who?


ATTORNEY LUCEY:  Bettis Rainsford is the individual.  I


forget the name of his entity.


THE COURT:  Well, was the entity, the original developer,


the entity that gave a deed in lieu and was foreclosed against?


ATTORNEY LUCEY:  No, sir.  It's complicated, but a partner


of the original developer named Talmadge Knight bought the


original developer's note from Carolina First.  That's the


haircut that's referred to in our memo.  That's how L&L came in,


was the haircut to the bank.  So that partner took over.  


And so then it was a partner of the original developer in


the name of a different entity, K&H, a successor entity, that


gave its interest, the mortgage interest.


THE COURT:  I gotcha.  Thank you.


ATTORNEY LUCEY:  To the extent that there was a statute of


limitations argument with regards to some of these activities


with the amenities -- and I think we heard that they were
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stale -- actually, when Mr. Raiford took over, the golf course


was still functioning.  The town center might have been


functioning, too, but it did shut down soon after that.  The golf


course continued to function, being managed by a third-party


entity for the bank, so by all appearances there is a golf course


there and it is operating.  


And then eventually the developer, the current developer,


arranges for the repurchase of the golf course and he offers to


contribute to the down payment to repurchase it, and he promises,


in written memorandums to all the homeowners, that they will not


have to deficit fund the golf-course operation and they will not


have to contribute additional monies because of the golf course.


THE COURT:  Well, those are representations after the fact.


ATTORNEY LUCEY:  Yes, sir, but they tie into why the


homeowners aren't suing on the earlier representations earlier


when Mr. Raiford took over because, for instance, the golf course


is functioning, the developer is going to subsidize it, there's


going to be no homeowner subsidizing the operating cost.  So


again, it's an optional amenity like was promised.


Turns out the developer put the golf course in a new entity


with no track record.  It failed within a couple of years.  Low


and behold, the homeowners in 2019 started getting assessed to


deficit fund the golf-course operation, which is truly the notice


that gives rise to the claim regarding that particular amenity.


And I show that to the Court by way of example.
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Even the town center, the town center was eventually


purchased with a loan from the developer, and it didn't affect


the cash flow for years to come.  And, frankly, it may never have


if it hadn't been for the golf-course problem.  And that's when


all the finances more came to light, because the golf course


self-strained the finances of the neighborhood so much more than


it already been.


So, Your Honor, the homeowners started to assess the golf


course in 2019.  It was the -- oh, by the way, the other thing


about the original promises -- and this is per the defendant --


upscale neighborhood has been found to be a definitive


representation in many, many cases, and we cite several in our


brief.  An upscale neighborhood excludes tract homes.  Well, in


order to --


THE COURT:  How do you define upscale?  I had a case when I


practiced law in Anderson County where somebody in the county had


agreed to maintain a state-of-the-art facility.  Like, what the


hell does that mean, and what is an upscale facility mean?  What


does that mean?


ATTORNEY LUCEY:  Typically, Your Honor, it means custom


homes designed by an architect with using quality materials; in


other words, no slab-on-grade, no vinyl siding.  Very clear going


to this neighborhood, any -- we can take the jury to the


neighborhood -- very clear you go into this neighborhood, you can


point out which ones are the custom homes that were originally


 113:01:34


 2


 3


 4


 5


 6


 7


 813:01:58


 9


10


11


12


13


14


1513:02:25


16


17


18


19


2013:02:43


21


22


23


24


25


ROA_00356







    84


part of the neighborhood and what are all the tract homes from


Stanley Martin.  Very clear.  And part of that, there was also a


requirement that there was to be no clearcutting.  Might sound


small, but --


THE COURT:  I mean, it seems to me that if you're not going


to allow the siding or the, what did you call it, the slab homes,


that should be a covenant that goes with the land.  That's what


they normally do.  You have to send it to an architectural review


board to make that call.


ATTORNEY LUCEY:  Yes, sir.  Well, the architectural review


board is the developer.


THE COURT:  Yeah.  Sure.  


ATTORNEY LUCEY:  And to the extent that there's not a clear


understanding of what the standards are for that board, it's the


developer.


THE COURT:  All right.


ATTORNEY LUCEY:  Thank you, sir.  I'm happy to answer any


questions the Court has on that.


Oh, I was just getting to that other promissory estoppel


issue about the upscale neighborhood.  They didn't start -- they


didn't do the contract with Stanley Martin until late 2018, or


that's when the first lots started getting developed, so that was


clearly within three years of bringing suit.


ATTORNEY BUCKINGHAM:  So he led off, Mr. Lucey led off, by


saying that the amenities was the primary thrust of this
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promissory estoppel argument.  First of all, I don't think


anything about what they've alleged to be involved in promissory


estoppel actually fits within the doctrine of promissory


estoppel.  But assuming that it does, the golf club -- this is


all attached to my motion for summary judgment -- that went into


foreclose in your 2012 before the developer was involved.  The


foreclosure was final in 2013.


So the prior developer -- and, in fact, it's even a little


bit more complicated than that.  The prior developer put the golf


course off into a separate LLC, and no homeowner did anything


despite the fact that some of the plaintiffs were homeowners at


Mount Vintage at the time; put the golf course into a separate


LLC; encumbered that LLC with debt; and then defaulted on that


debt; and the bank is in foreclosure against that asset by the


time that the developer takes the property.


So it's not the case that there was no golf course ever


built.  There was.  A prior developer transferred it out.  No one


did anything.  And now, again with the theory of he can't do


anything right, you know, he participated in getting the golf


course back to the community.


This runs true with the town center.  The LLC that responded


to save the golf course, Plantation Lines, happened under a prior


developer, that new LLC encumbered the town center with debt.


2012, goes to foreclosure.  2013 or '14, foreclosure is final,


and it's not until '16 or '17 that they're able to buy it back
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from the bank.  Now, ultimately that has nothing do with


promissory estoppel, but it does have to do with the idea that


somehow these amenities that were promised had never been


provided.  They were, they were transferred out, and no one did


anything about it way back then.  In fact, I think that was 2010


that they were transferred out, maybe even earlier than that.


The other problem with this -- and we're going to see this


in a number of causes of action is -- is this individual or is


this derivative?  If this is derivative, well, good Lord, what


about the people that have bought into the neighborhood since


this lawsuit started knowing, or at least having the opportunity


to know, what the circumstance was with the golf course, what the


circumstance is with the town center?  


All these new members that have bought into the association,


these new property owners that bought property in Mount Vintage,


what about them?  How are they possibly proceeding in a


derivative capacity on behalf of those folks?


So we don't understand how they fairly and adequately


represent the interests of these new people.  And maybe this is


just individual claims.  And if it is individual, then it seems


like it's exceedingly stale.  Pushing on --


ATTORNEY LUCEY:  May I, before he pushes on, please?


THE COURT:  I want you to answer me how this can be


derivative.  That's a good point.


ATTORNEY LUCEY:  The HOA is funding most of this that the13:07:25
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developer didn't fund, so the HOA is damaged, one.  Two, it's


funding it without a reserve account.  The HOA can't afford these


assets without a reserve account.  It's bankrupting all the other


operations trying to fund these amenities that the developer was


supposed to provide, these optional amenities, so that that


funding is a derivative damage.


The individual damage by the individual plaintiffs is the


dues and assessments, the increased dues and the assessments,


that are used to subsidize the payment on these and maintenance


on these amenities.


THE COURT:  All right.


ATTORNEY LUCEY:  And this issue about something transferred


out, yes, some got transferred out, and this developer had the


opportunity and the obligation to re-establish them.  He assumed,


voluntarily assumed -- he did not act like a foreclosing lender.


Yes, he was a lender; yes, he foreclosed, but then instead of


disposing the collateral, he came in and took control of the


neighborhood.  He stepped into the shoes of the prior developer.


The representation was that these assets, these amenities,


would be there, and they'd be owned by a third party, the


homeowners would have optional membership, and they would be


there, and they would be operational.


This developer voluntarily accepted the benefits of no dues


and complete control, control of the board of directors, control


of the whole neighborhood.  By voluntarily accepting those
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benefits of being the developer, he obligated himself on the


original developer's obligations.


Thank you, Your Honor.


THE COURT:  Guys, let's go ahead and take a lunch break.


Let's take about 45 minutes --


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  -- and come about back about 2:00.


(Court recessed at 1:09 p.m. and reconvened at 2:04 p.m.)


ATTORNEY BUCKINGHAM:  May it please the Court.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  Let's proceed with, what I hope will


be, a shorter afternoon session.  The next item on the agenda to


discuss is plaintiffs' action for negligence/negligent


development.  And I don't know that negligent development is a


cause of action in South Carolina, I have not seen that anywhere,


so I'm not even sure that that's a valid cause of action.  


But assuming it's just a negligence claim, we raised


economic loss in this case.  All the damages that plaintiffs


claim, particularly for their individual claims, is nonpersonal


injury types of damage, and it would seem that the duties arise


by contact, the covenants, and so in this context of


covenant-based duties that are allegedly breached that have


caused nonpersonal injury damages, that ought to be dismissed


under the economic loss rule.


THE COURT:  Recite the economic loss rule.  Give me a14:05:06
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general -- I read it, but I can't ...


ATTORNEY BUCKINGHAM:  Yeah, that's right.  So the general


proposition is that when there are -- when it is alleged that


someone has been injured by the breach of a duty that's


established by contract, and the damages are of a nature that is


not to your person, it's only property, or whatever, that a tort


claim is not the proper cause of action, it's contract.


THE COURT:  Gotcha.


ATTORNEY LUCEY:  Yes, Your Honor.  That's not exactly the


economic loss rule.


THE COURT:  Go back to whether or not -- you agree there's


no cases in South Carolina that recognize the cause of action


negligent development, or do you?


ATTORNEY LUCEY:  We have a negligence claim.  There are many


cases in South Carolina that recognize developer duties.  The


breach is often found in a breach of fiduciary duty.  Breach of


fiduciary duty is our main cause of action, but there are several


other common-law duties besides breach of fiduciary duty which,


if we dropped negligence voluntarily we'd be told at trial, oh,


that can't be fiduciary duty, that's negligence, and you dropped


your claim of negligence.  So we have to keep the negligence


claim because not everything falls under fiduciary duty.


Your Honor, the economic loss rule is that, where your


rights arise solely by contract, that your remedy is the


contract.  The Supreme Court of South Carolina has been very
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clear on a number of cases, including the Sapp case cited by


defendants in their motion, the Sapp case, that if there's an


independent legal duty to perform or not perform some act, that


takes the claim outside of the economic loss rule.  It is, in


fact, a complete exception to the rule.  The rule no longer


applies.


Plaintiffs do derive some duties from the covenants, the


quasi-contract covenants, but the primary duties in this case,


the breach of fiduciary duty, are independent legal duties that


arise out of the common law of the state, including the Concerned


Citizens of Dunes West case and the predecessor case which I have


right in front of me, the Guy v. Fairways Developer case.  And


those cases tell us that the developer has an independent,


common-law legal duty to put the ensuing neighborhood and its


members on a sound, fiscal position irrespective of what your


covenants say or anything else.  So we're automatically outside


of the economic loss rule.


We are also suing on the representations.  There is a


common-law duty to do no harm.  There is a common-law duty to use


due care in what you do undertake to do.  And we --


THE COURT:  Other than recognizing that a contractor owes


certain fiduciary duties to the HOA, or to possibly the members


of the HOA, is there a case that you're aware of that has just


the negligence-duty standard that is recognized other than


fiduciary?
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ATTORNEY LUCEY:  I'd have to look at that for you, sir, and


I'm happy to do so.  And I have list of cases, so I can scan


them.


THE COURT:  I read the Walter Ion case.  I saw that.  


ATTORNEY LUCEY:  The Ion case, I was just about to bring up.


Your Honor, and again, it almost always comes up that these are


mixed duties.  I mean, you have some duties in the covenants.


You've got the common-law duty, fiduciary duty, no self-dealing,


full disclosure, et cetera, and that takes you out of the


economic loss rule.  


And, of course once you assume the duties to perform any act


whatsoever, the common law requires you to perform that act with


due care.  And so, Your Honor, we have alleged -- we have


properly alleged and the facts show negligence of breach of


fiduciary duty on this developer's part.  I do believe that a


number of the acts will qualify as both.  There's a significant


overlap between the two.  Thank you, sir.


THE COURT:  All right.  Thank you.


ATTORNEY BUCKINGHAM:  This kind of leads into the discussion


that we've had previously, or have with the remaining causes of


action.  The ambition here, since we're so close to trial, is to


figure out what claims are actually going to be presented to the


jury in a derivative capacity or in an individual capacity,


because that affects does the jury hear it or not.  And so even


with this negligence claim, I don't have a clear understanding if
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that's alleged as a derivative action or as an individual.


The same is going to be true for the breach of fiduciary


cause of action.  You know, it's not clear what the damages are,


who they were incurred by, and when, because that very-much


drives is this a fiduciary or is this a derivative action -- and


we already discussed that at length -- or are these individual


claims, or if they're both.


And so as we go through these, you know, I think it would


behoove everyone to make everyone's life simpler to figure out


exactly what the contours of these claims are so that we know


who's going to hear and decide what in several weeks.


But with regard to the breach of fiduciary duty --


THE COURT:  Well, this is on negligent development right


now.


ATTORNEY BUCKINGHAM:  That's right.  And so I don't know if


that's a derivative, or individual, or both.


ATTORNEY LUCEY:  The pending operative complaint's very


clear that it's individual and derivative --


ATTORNEY BUCKINGHAM:  Okay.


ATTORNEY LUCEY:  -- and it's against all defendants.  We do


have -- we have a proper amended complaint to counsel and the


Court which actually drops several causes of action, or several


claims, and tries to be even more clear so this couldn't possibly


be even an issue, if you want to take that up.  But the


negligence has always been by everybody against everybody.
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THE COURT:  The last statement you say was negligence has


always has been?


ATTORNEY LUCEY:  By all plaintiffs in all capacities against


all defendants.


THE COURT:  Okay.  Thank you, sir.


ATTORNEY KRAWCQYK:  I don't think it's against the


homeowners association, right?


ATTORNEY LUCEY:  Our complaint states that unless we use


certain words of art, the homeowner will not be included in the


reference to the defendants.


ATTORNEY KRAWCQYK:  I just wanted to make clear.  That's


all.


THE COURT:  You can't sit there and start arguing sitting


down.  You're not going to do that.


ATTORNEY KRAWCQYK:  I'm sorry, Your Honor.


THE COURT:  You are.  Don't do that again.


ATTORNEY KRAWCQYK:  I apologize.


THE COURT:  All right.  Go ahead.


ATTORNEY BUCKINGHAM:  Right.  So that being the case, it


makes me wonder now what trial looks like since the individual


claims under negligence theory would be legal, whereas I think


the authority out there is that negligence claims in a derivative


capacity are equitable, meaning that you try them.


THE COURT:  I didn't know that.  Do you agree with that?


ATTORNEY LUCEY:  I haven't had an opportunity to agree or14:12:17
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disagree because it's not part of this pending motion, Your


Honor.  He only moved for summary judgment on the individual


claims, not on the derivative negligence claim.  I'd be happy to


consider it on the fly, but it was not raised by his pleadings.


ATTORNEY BUCKINGHAM:  Well, because I don't think it's a


matter for summary judgment.


ATTORNEY LUCEY:  I think as far as derivatively, almost


every act, every breach of fiduciary duty, that he performed as


the president or the chairman of the board for the association


was also a negligent act, it was both.  


And it happens to be the reason the matters that plaintiffs


are not only entitled to plead alternative causes of action, but


our standard of proof on negligence is less than on breach of


fiduciary duty.  So the jury might find we've proven a negligent


director but not a fiduciary breach in director as to certain


components since -- 


THE COURT:  As you framed this case in this particular


action, is your negligence claim considered a novel cause of


action since it has not been considered before?


ATTORNEY LUCEY:  No, Your Honor.  It's just negligence.  And


a lot of this negligence was the developer sitting as the


president of the homeowners association.


THE COURT:  Going back to my question, are you aware of


cases that say that there is a cause of action against a


developer for negligent development as opposed to breach of
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fiduciary duties?  


ATTORNEY LUCEY:  I would have to look, sir.


THE COURT:  All right.  Go ahead.


ATTORNEY BUCKINGHAM:  Yes, sir.  With regard to breach of


fiduciary duty, going back to that outline, you know,


particularly since we're this close to trial it's going to be


important for us to understand what is the damage complained of,


who is it sustained by, and when, because we've heard so much


today about things going back to 2013.  That very-much presents


significant issues when it comes to statute of limitations,


depending on what the nature of the claim is, or latches.  And so


if we're analyzing this as both a derivative and an individual


claim, I think we need to know which is where.


And, frankly, from analyzing their response in opposition to


our motion for summary judgment, it looks like there's only three


categories of damages individually that they claimed.  And if I'm


wrong, please correct me, but it looks it was, the three


categories of individual damage to individual homeowners is, the


2019 assessment, the 2022 assessment, and then generally this


diminution in the value of homes.  


And my understanding otherwise is that every other type of


damage they would seek under a breach of fiduciary duty, or


negligence, or whatever, is damage attributable to HOA under a


derivative action.


THE COURT:  Do you have authority that says that derivative14:15:17
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claims, or damages, or any act that says damages, is an equitable


causes of action?


ATTORNEY BUCKINGHAM:  I do, but it's not on me.  I can dig


that up for you and send it to you.


THE COURT:  Could you send that to me, please.


ATTORNEY BUCKINGHAM:  Yes.  The case law is super weird


about this because it characterizes derivative actions as


equitable but it doesn't talk about what the underlying analysis


is for if you've got a derivative action on a legal claim does


the legal claim go to a jury or does the equitable nature of the


derivative action mean you try it?  It's kind of chaos.


THE COURT:  It would seem to me that it would go to the


jury.  


ATTORNEY LUCEY:  Yes, Your Honor.  That's what we did in the


Ion case that the Supreme Court just reported back on last year


we tried in 2014.  And it was clear, it's almost in the nature of


DJ.  The DJ itself might be equitable because it's a newly


created cause of action, but in any circumstance it takes the


characteristics of the underlying action, whether that's legal or


equitable, and that's how the case gets tried.


THE COURT:  So the question of whether it goes to the jury


is more of an equitable call, almost like a directed verdict?  Is


that what you're saying, or no?


ATTORNEY LUCEY:  I didn't hear everything.


THE COURT:  I thought I heard you say that the question of14:16:30
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whether or not the case goes to the jury is more of an equitable


call by the Court, as in a directed verdict or a nonsuit, or as


opposed to trying to figure out the cause of damages but for the


fact, that kind of thing, being determined by the jury.  


ATTORNEY LUCEY:  If I did, I misspoke.  What I was saying is


that DJ actions -- derivative actions are like DJ actions,


although --


THE COURT:  DJs are anything.


ATTORNEY LUCEY:  That's right.  It takes the nature of the


underlying action.  


THE COURT:  Right.


ATTORNEY LUCEY:  And so in this, these derivative claims


that are for negligence or breach of fiduciary duty, they're


actions of law, they go to a jury.  A derivative action that has


promissory estoppel, that action is no longer equitable, it's


before the court.


THE COURT:  I would seem to agree with him on that,


actually.


ATTORNEY BUCKINGHAM:  I think so.  And like I said, I'm glad


to circulate this, but I'm pretty confident in the past couple of


days I've seen --


THE COURT:  If you have some cases to give me, I'll look at


it.  Just to tell you the truth, I have no knowledge one way or


the other.


ATTORNEY BUCKINGHAM:  And to foreshadow it, the appellate14:17:30
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courts seem to suggest it depends on what the relief sought is


and if it's money who gets it, and that might determine if it's


equitable relief.  So like I said, as with everything else in


this case, it's abject chaos, but ...


THE COURT:  Fun, fun.


ATTORNEY BUCKINGHAM:  Yeah.


THE COURT:  All right.  Go ahead.


ATTORNEY BUCKINGHAM:  With regard to the next cause of


action, the South Carolina Unfair Trade Practices, I'm not even


aware if you can bring a SCUTPA action in a derivative fashion.


I have not seen any authority that says you can.


And with regard to the individual claims, they incorporate


the same allegations for breach of fiduciary duty and negligence.


Moreover, based on the nature of this, the contentions


themselves that are at issue in this would not seem to impact or


have an adverse effect on public interest or be capable of


repetition.  We're talking about a developer in a community where


the developer doesn't have any other properties in any other


community, and so it would seem that we would be focused just on


this one locale.  


And to the extent that there is damage that would be caused


by the developer to that HOA, that's covered by breach of


fiduciary duty already.


ATTORNEY LUCEY:  Your Honor, the SCUTPA cause of action is


not and never has been brought in a representative capacity or a
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derivative capacity.  The promulgation is clear.  There's 591


residents in Mount Vintage.  It's been repeated as to them.  They


represented in 2016 the homeowners would never pay, never


subsidize the golf, and now they're assessed twice, once in 2021,


once in 2023, I think it is.  So they, themselves, have repeated


the impact on the public in the assessments, and each one of


those assessments have affected the 561 people out there.  The


total homesites is approximately 809, but we still have a number


owned by the developer himself.


So it is an individual cause of action.  It's only for the


named plaintiffs.  And not only has the actions of the developer


been repeated in Mount Vintage, it's been repeated within the


transactions in Mount Vintage.


The Court may be aware the developer promised to pay


$300,000 towards the golf down payment at $3,000 per lot.  He


agreed to pay it towards the repayment of principal to the five


people that lent the down payment.  When Golf GEM, the golf


operating company, went under or was going under, he took his


$300,000 obligation to the HOA, and this down payment, he put it


in an account controlled by his daughter and had her pay it to


Golf GEM.  They did that after notice.  They knew the association


had pledged that money to the down-payment lenders.  That was


going to be their contribution to the homeowner purchase of the


golf course.


Four different times, after they were on notice of all the14:20:44
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facts that matter, they wrote four different checks through the


homeowner's account, didn't show up on the homeowner's books, and


then the daughter turns around and writes four more checks to


Golf GEM.


So even within each dereliction that we complain about,


there are multiple occurrences.  But it's not just the multiple


examples I've given inside of our neighborhood.  The developer is


a professional developer.  This is one of maybe 20 neighborhoods


he's done over the course of, let's say, 20 years, and he is


presently developing or still involved in developing three other


neighborhoods.  One of those like Mount Vintage is a distressed


neighborhood which is having similar, it's getting similar,


ramifications in that neighborhood as we have in our


neighborhood, so it is very capable of repetition.


And thank you, sir.


THE COURT:  Did I understand you to acknowledge that those


claims, though, for unfair trade practices are only in an


individual capacity?


ATTORNEY LUCEY:  Yes, sir.


THE COURT:  All right.


ATTORNEY BUCKINGHAM:  And on that point, you know, if


they're proceeding in a derivative capacity on other claims --


THE COURT:  He's not.  


ATTORNEY BUCKINGHAM:  -- on other claims that embrace the


very same allegations that are sought for SCUTPA presumably so
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they can try to get access to the three-times damages for


themselves individually, that would already be embraced by


whatever's going on with the derivative action on the other


causes of action.


THE COURT:  They have a right to do that.  That's just the


bottom line.  They have a right to allege multiple causes of


action, and that's what he's doing.


ATTORNEY BUCKINGHAM:  Okay.  Very good.  The next cause of


action to address is the claim for unjust enrichment.  According


to their memorandum in response to my motion for summary


judgment, the claim is based on the assertion that the developer


manipulated the HOA to his advantage by making the HOA buy the


golf course and town center.  And then related to that, that the


developer did not contribute his, quote-unquote, fair share to


maintenance and operation of amenities.  That's not an unjust


enrichment claim.


An unjust enrichment claim involves the actual conveyance of


a benefit on a party that is unjustly enriched, not the failure


of a party to make a contribution, to confer a benefit on someone


else.  So we just think, as a matter of elements, this is not


met.


THE COURT:  All right, sir.


ATTORNEY BUCKINGHAM:  And also, we're not sure if this is


derivative or individual.


ATTORNEY LUCEY:  Unjust enrichment is derivative only, and14:23:16
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it has to do with any transactions where the developer has


benefited himself at the expense of the association.  And a


number of these transactions are detailed in the operative


amended complaint, and they include deriving economic benefits


from association assets.


For instance, Your Honor, one of the transactions was a


foreclosure of roughly 50 lots of Youmans in the middle, certain


section in the middle.  The foreclosure went through.  The HOA


got 50 buildable lots.  The developer arranged for him to get


title to the lots for $20,000, approximately $500 per lot.  He


then spent a couple hundred dollars on the lot cleaning off the


brush.  He did put a road in that, as a developer, he was


obligated to put in anyway.  There was no consideration there.


And he sold those lots for $29,000 a piece.


There was no appraisals done on the value of the lots when


the developer took them from the HOA.  There was no current


documentation of what the value was when the developer took them.  


And that's an exemplar of a valid claim that the plaintiffs


have, HOA has, for unjust enrichment.  He took our lots cheaply,


he controlled our board, he controlled both sides of the


transaction, he did a deal with himself, and he made, as he


admitted in his deposition, a 500 percent gain on those lots.


There's plenty of unjust enrichment detailed in the


operative version of amended -- in plaintiff's complaint.  And


the $300,000 that he spent twice that I just told the Court about
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five minutes ago, that's another example of where he took an


asset that belonged to the association and used it for his own


benefit or made money on it.


ATTORNEY BUCKINGHAM:  About the 300,000, again, this is


forecasting facts.  There was confusion at the board level about


how the 300,000 would be paid.  The original agreement that


Mr. Raiford understood was that it would be $3,000 per lot per


each of the next 100 lots that he sold, he would contribute to


the golf amenity to get acquisition of it.  Like I said, there


was confusion about that.  


And what Mr. Raiford ended up doing was pay $300,000 upfront


in one lump sum.  And then to make good on that agreement and to


make sure everything washed out the way that it was supposed to,


every time that he sold a lot, for the next hundred lots, there


were a $3,000 contribution that was made to the HOA that the HOA


then returned because the obligation that he committed to had


already been satisfied.  That's the grand conspiracy going on


here.


And speaking of conspiracy, in my brief I have detailed why


civil conspiracy ought to be dismissed also.  It's based on the


exact same causes of action that have been previously alleged.  I


know that under the Paradise case you don't have to allege


special damages anymore, but it very much still must be the case


there must be some additional act apart from what you've already


sued on, and there's nothing.  It just rotely incorporates
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everything that's been previously alleged.


With regard to damages, there's several matters that we need


to address here.  The first one is the lion's share of damages


they seek is for this failure to build capital reserves that


Mr. Lucey has talked about.  It says that the capital account


should be $9 million at this point.


The law is that common areas must be conveyed in good


repair, and if they are not sufficient maintenance funds must be


provided in tandem with the property conveyance.  So at turnover


the amenities, or the road, the common areas, all that have to be


in good working order, but if they're not there needs to be a


capital reserve fund.


Turnover has not happened yet, and so this lion share of


damages they're seeking is for something that is not a present


obligation.


THE COURT:  Well, doesn't the Ion case allude to the fact


that the fiduciary responsibilities of a developer go beyond


providing common areas, and then common areas in good condition,


so that the homeowner association doesn't get so bad?  


That case that I read indicates kind of clearly to me that


that's not the limitation on what a fiduciary responsibility is


in these cases.  I don't think that it's limited to just


providing common areas and common areas in good condition, it


goes beyond that.


ATTORNEY BUCKINGHAM:  I don't disagree with you.  But at14:28:11
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least -- and I'm quoting the Ion case with this -- is that


when turnover happens, the roads, the common areas, are turned


over in good condition or there's a reserve.  It's one or the


other.


THE COURT:  If I were to hold that they should have turned


these common areas over sooner than they have, then that would


certainly make that occur right now, right?


ATTORNEY BUCKINGHAM:  Yeah.  I think that's exactly right.


And I think that was the point of the reformation action,


frankly, is to try to accelerate the developer's obligation.


THE COURT:  All right.


ATTORNEY BUCKINGHAM:  And then with regard to other damages


that are sought that we've got, these lot acquisitions we talked


about, whether they were private-party transactions or


foreclosure sales, or tax sales, we got dues exemptions on the


lots the developer had, and then we got this debt incurred by the


HOA for the golf course and the town center.


The vast majority of all of that, whether it's property


transactions, dues exemptions, or debt incurred, happened before


August 22nd, 2017.  That is three years to the day before this


lawsuit was brought.  And so we think that it is pretty clear


under South Carolina law that the three-year statute of


limitations applies to these legal claims and cuts off the


accrual of damages, particularly for things that are based on


public records prior to that time.
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I mean, there can't be any serious dispute that for things


that are reflected in public records, the register of deed's


office that you can go online and search, that there was any


concealment of any facts about who was acquiring property or who


was disposing of it, and so we believe that to the extent there's


going to be evidence that is based on public records about things


that happened before August 22nd, 2017, they ought to be


dismissed.


THE COURT:  Would any of the documents that would


demonstrate these duties, responsibilities, be legally sealed


documents such that you extend the statute of limitations after,


what, 15 to 20 years?


ATTORNEY BUCKINGHAM:  No, I don't think so, not for the


plaintiffs.


ATTORNEY LUCEY:  The covenants and the deeds.  Well, the


deeds that join us to the covenants, including the amended


covenants which LL amended in 2017.


ATTORNEY BUCKINGHAM:  Well, you know, it's interesting, the


plaintiffs have not sued under the covenants.  There's no action


for breach of covenants so, frankly, under the breach of


fiduciary duty, the negligence, all these other theories, they're


not covenant-based.  And so even if the extended statute for


under seal would apply, it doesn't apply because they're not


pursuing that theory.


THE COURT:  Okay.  All right.  I think that might be more of14:31:05
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a directed verdict, don't you?


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  Okay.  Any response other than what you gave me


already?


ATTORNEY LUCEY:  If I may hand up to the Court the charge


that we used in the Ion case that the Court has referenced


several times -- I'll be happy to email you a copy -- as to


constructive notice.  And the proposition of the jury charge,


Your Honor, is that public records are not constructive notice


where there's been a misrepresentation otherwise, and especially


if the person representing things is in a fiduciary capacity.


THE COURT:  Hang on.  Hang on.  Okay.  In other words, if


the defendants, by their conduct, convince them not to look in


public records, you can't use constructive notice?


ATTORNEY LUCEY:  Well, like, for instance, the issue of


who's the developer, I mean, when LL comes in and says I'm the


developer and he speaks at the first of 2014 annual meetings and


says I'm the developer, and he recorded the covenants in 2017,


there's not a duty on the homeowners to go behind his back and


investigate the public records.  And if they had, they would have


found what we all spent 90 minutes arguing about this morning,


does lis pendens supercede the deed in lieu?  And a homeowner


wouldn't understand the difference on that.


So the way they're trying to use constructive notice from


recorded documents just doesn't work.  And, for instance, I
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believe last night they filed with the court the recorded deed on


the golf course to show it happened in 2016.  We don't dispute


that it got recorded in 2016.  Well, what didn't get recorded?


What didn't get recorded was the developer knowingly put the


homeowners association into a purchase contract that cost three


times the value of the golf course.  That didn't get recorded,


and it never got disclosed.


What the movant completely ignores in this motion is the


discovery rule.  So many of these things were done behind the


homeowners' back.  The only things the homeowner learns is the


occasionally five line, once a month, set of board minutes that


they're allowed to see that they get by email.  They're not


allowed in board meetings.  They don't know what the developer is


discussing with several other board members.  And, no, there are


no board minutes showing communication to the homeowners that


they paid three times the value of the golf course.


So so much of what we had discussed with the Court was not


disclosed.  There was no way for the homeowners to know until


they got assessed to subsidize the golf course in 2019 that the


memo sent on June 30th, 2016, that they would never subsidize the


golf course was a lie.  It wasn't a lie until they assessed them,


and at that point, which is three-and-a-half-years old and six


months before we brought suit, at that point they understand


they've been had.


With regards to the civil conspiracy, it's properly pled and14:34:30
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it's allowed to be pled as an alternative cause of action.  With


regards to the turnover that has not happened yet -- well,


actually if, in fact, the developer was RTI and not LL, then the


turnover happened back then, it happened back in 2013.


Secondly, there's a provision in the covenants that requires


the developer to transfer the common areas once he has conveyed


80 percent of the buildable properties.  He's conveyed


85 percent.  That time has come and gone.


The mistake they're making is they're saying, well, we still


own 22 percent so it hadn't happened yet, right?  No.  They


repurchased 100 lots.  Those 100 lots they repurchased had


already been conveyed by the developer.  Under the language of


the covenants, they don't count, they've already been conveyed,


so they're at 85 percent.  The time has come and gone.  And it's


plaintiffs' position that the common areas that were supposed to


be conveyed include the amenities, include the amenities that he


had the association buy.


And it happens to be that dovetails with another issue,


which is in 2018 when they agreed to start putting tract homes in


there he told Stanley Martin, by contract, that the developer


would make up all operating deficits of the HOA.  The HOA is a


third-party beneficiary to that, as is all the HOA members.


We've gone three years now with the deficits, and the developer


has not made up those deficits.


But the Essex contract goes one step further.  The Essex14:36:24
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contract says that the developer will convey the amenities free


and clear.  Right now those amenities have $2.5 million worth of


notes on them.  They have not been conveyed to the homeowners


free and clear.


So the time for transfer has been triggered and they have


not transferred, and all these damages are in issue, the reserves


are in issue.  And this Court is correct, the Ion Supreme Court


last year very much followed the Goddard decision more than the


Dunes West decision, and it totally explained how the developer's


fiduciary duty, when he controls the HOA, is far broader than


just the common elements.


There's another important thing buried in Ion that some


people might not notice.  It is the right to control that


matters, not the actual control.  In Ion the developer reserved a


veto power in the covenants for 20 years, and the developer tried


to put up testimony in all courts that said, well, we've never


even exercised that.  Just like you hear here, I'm the president


of the board, I'm the developer, but I never pushed my authority


on anybody else.


The Ion court found the reservation of that veto power was


developer controlled, and so during all the transactions in Ion


it was still developer controlled even though after 2005 it had a


homeowner board of directors without a developer.


And moving on from that, we've talked about the turnovers,


the debt, the damages.  So many of the damages that did occur
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before 2017 -- they want to use the August date -- so many of the


damages that did occur relate to derelictions or damages that


weren't known until years later and which are not barred because


of the discovery rule.  And I've already provided the Court with


several examples of that.


Thank you, sir.  Happy to answer any questions.


ATTORNEY BUCKINGHAM:  Yeah.  And so just briefly to touch


back on that, I understand they got their arguments about things


that were concealed from the homeowners, but what about deeds,


what about things that are in the public record?  I mean,


Mr. Lucey says that the homeowners would have no idea to go and


look at the public records for things about, let's say, the


transfer of rights to LL or the golf course.


Well, how about this?  How about mortgages?  I mean, these


homeowners this have sued say that they represent the interests


of everyone, including the HOA.  I have attached a copy of the


2016 mortgage to my motion where presumably these homeowners, who


I believe all had mortgages on their property, could go and look


to see that here's a mortgage that shows the Mount Vintage


Homeowners Association owes this bank whatever it is, $2.5


million, and asks the question, hey, what is this about?  There's


no allegation that ever happened.


It is crystal clear that the mortgage and the deeds were


filed for the town center and for the golf course, as well as for


all these other tax sales, the properties acquired from tax sale
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or from private sale.  None of that was hidden.  If there was


ever a plan to conceal these property transactions from the


public they did a terrible job of it because all these deeds are


in the public record, everyone can see them.  And all they've got


to do is go look.  And they were never told to not look.  There's


no evidence that they were ever told don't go look.  


And so certainly when it comes to those issues, things that


are matters of public record, the statute of limitations ought to


apply.


THE COURT:  How do you respond to Mr. Lucey's argument that


you conveyed out all these properties.  Regardless of how you got


them back, they've already been conveyed, so that counts towards


your 85 percent regardless of their current status.


ATTORNEY BUCKINGHAM:  The covenants allow the developer to


acquire new properties.


THE COURT:  Sure.  That's when you start to figure out your


85 percent requiring the transfer, that he's saying that's done.


If you count those conveyances, then with all the other


conveyances you already passed the 85 percent which is the


requirement, I think you're saying, that makes the transfer


occur.


ATTORNEY BUCKINGHAM:  I would ask to see where that's in the


covenants because the covenants don't say that.


THE COURT:  If it says a conveyance, it says if you convey


out 85 percent of the deeds, or lots, and this other, the
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amenities or the common areas have to be transferred, wouldn't


that be -- if it's not defined any better than that wouldn't that


be construed against your clients since he created those, or his


successors, or people before him did?


ATTORNEY BUCKINGHAM:  No, I don't believe so, because --


THE COURT:  It certainly wouldn't be construed against the


people who buy it.


ATTORNEY BUCKINGHAM:  No, I don't think it's construed


against anyone.  I think the challenge here is you've got one


provision that says turnover at 85 percent.  You've got another


provision that says the developer can acquire new properties and


add it into the inventory.


THE COURT:  That's not new property necessarily.  If he


takes back property already conveyed that's property that's not


-- it's not new.


ATTORNEY BUCKINGHAM:  Well, actually, I'm unsure that the


covenants say new property.  I think it may just say the


developer can have properties.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  Yeah.  And so, yeah, I don't know that


that is a matter that would be construed against one party or the


other.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  This concludes my arguments on the


motions.  The only two concluding thoughts I have are, first of


 1


 2


 3


 4


 514:41:34


 614:41:37


 7


 814:41:41


 9


10


11


12


1314:41:56


14


15


1614:42:03


17


18


1914:42:14


2014:42:14


21


22


2314:42:22


2414:42:25


25


ROA_00386







   114


all -- well, I guess I've got three.  First of all, I think this


is the longest summary judgment motion I've ever argued, so I'm


glad we all share this experience together.  Thank you for making


the drive up here.


Second, I kind of feel sorry for the jury because this is


going to be very complicated for them to understand, which leads


into my third observation.  After today, I am concerned about


whether two weeks is long enough.


THE COURT:  Well, don't worry about that.


ATTORNEY BUCKINGHAM:  Okay.


THE COURT:  Once we're there they can't kick us out.  And,


of course, we may catch a lot of grief with it.  Do you agree


that it can run over two weeks?  If it was Anderson, I wouldn't


care at all, but down in Edgefield --


ATTORNEY LUCEY:  I agree it's theoretically possible, Your


Honor, but we always made a habit of getting the case to the


jury.


THE COURT:  Say it again.


ATTORNEY LUCEY:  We, my firm, has always made it a habit of


getting a case to the jury as quickly as possible.  So while more


than two weeks is theoretically possible, we'll be working to


make sure that doesn't happen.


ATTORNEY BUCKINGHAM:  I parked in two-hour parking for this.


I parked in two-hour parking for this hearing, so.


THE COURT:  Let me ask you all this.  At this juncture all14:43:40
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the mediations have taken place that are going to take place?  I


mean, do you -- what I'm asking -- I'm not asking you to drop


your case or drop your shields.


At some point -- it looks to me like this case has got a


strong possibility of going forward, but I hate to spend a lot of


time when y'all, next week, come around and say, hey, we've


settled this.  I mean, if you all are in serious discussions, you


think it's a real possibility -- I'm not asking you to say it


now -- you all let me know so I can make the appropriate


arrangements for people.  A lot of people are making different


arrangements in different places.


ATTORNEY BUCKINGHAM:  Yes, sir.


ATTORNEY LUCEY:  And I just want to remind the Court we have


a motion to amend that was on today's list to be heard.


THE COURT:  All right.  Yes, sir.  And that's just to


conform to the evidence, if I read it correctly.


ATTORNEY LUCEY:  Conforms to the evidence.  It drops the


accounting, it drops the temporary injunction, and it allows for


the fact that perhaps RTI was the developer.


THE COURT:  Well, let me ask you this.  Does it require any


additional discovery?


ATTORNEY LUCEY:  No, sir.  No, sir.


THE COURT:  What's your position?


ATTORNEY LUCEY:  We did just get their final response to our


motion to compel Wednesday, I think.  No, Friday during my
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deposition I got --


ATTORNEY BUCKINGHAM:  The last batch of emails.


ATTORNEY LUCEY:  -- an hour before our last deposition on


Friday.  I have not been through it.  I assume there's no bombs


in there, but we just got it Friday morning.


ATTORNEY BUCKINGHAM:  We're scraping the bottom of the


barrel at this point.  But, yeah, I don't think their amendment


requires more discovery.


THE COURT:  Do you have an objection to it?


ATTORNEY BUCKINGHAM:  I have a question about it.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  So one of the things that it also does


is it removes the allegations for proceeding in a class capacity.


And just from looking at Rule 23(c), it looks like the members


imputed in the class have to be notified that.  I'm not certain


that that's the case, but I'm looking at 23(c) and it says a


class action shall not be dismissed or compromised without the


approval of the court, and notice of the proposed dismissal of


compromise shall be given to all members of the class in such


manner as the court directs.


So, you know, for years now these homeowners have, I guess,


believed that they were involved in a class action.  Now they're


not.  I'm happy that we're not proceeding with a class, but we've


got this rule to deal with now.


ATTORNEY LUCEY:  The class has been notified of the last14:46:07
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settlement, so they have been notified of a class recovery.  If


counsel would like me to email every homeowner in the


neighborhood to make sure they know that we're not going


forward --


THE COURT:  Well, I think it's not counsel wanting you to,


it's just the rules require that you have to.


ATTORNEY LUCEY:  The rules require that we give such notice


as the court deems necessary, and this Court already gave a class


notice about a class recovery.


THE COURT:  But they also had been -- they know that this


case was ongoing.  They don't know what else is going on at this


point.  I think you've got to give them some type of notice,


don't you?


ATTORNEY LUCEY:  The only other thing I would say, too, is a


certain type of a class is not going forward.  There is a class


going forward.  A derivative action is a class, it's a variation.


We are going forward on behalf of the class on the biggest part


of the damages, which is the derivative damages.


But I'm happy, I'm absolutely happy, to give notice to the


class.  I don't think it's necessary, but I --


THE COURT:  And I was a little confused by that, too.


Exactly what derivative claims are you saying we're not going


forward with now, or what class claims?


ATTORNEY LUCEY:  The class claims -- the class claims --


there wasn't really a different class claim; it was just class
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individual damages.  And the only individual damages we're going


forward on is the named plaintiffs.  We're not putting up


class-wide individual damages.


Frankly, the reason for that was two things.  The derivative


damages were so great I didn't see a jury giving us another penny


no matter what I asked for.  I'd be lucky to get the derivative


damages.  I'd be happy to get the derivative damage.  So that was


the primary reason.


The second reason was to keep the case triable, to make sure


that it didn't last longer than two weeks.  In fact, I'd be happy


to try this class, but I don't think -- I don't think that's


in the -- with most of the damages belonging, and the important


damages belonging, to the HOA, to me, in litigation, you have to


pick your horse and ride it.  This is more of an HOA claim, more


of a derivative claim than a class claim, and so that's what


we're asserting.  Happy to provide notice, though, to the class.


THE COURT:  You know, you've done more of these class claims


than I have.  I did two or three when I was a lawyer.  I hadn't


tried a class action yet.  I've been involved in a lot that have


settled.  So if you think that you have to give them notice, then


you have to follow the rules.  But if you don't think you have to


and you didn't, then that's going to come back to you in another,


a different kind of case.  But I'm not going to make a decision


on that, because I don't know.


ATTORNEY LUCEY:  Yes, sir.14:48:51


 1


 2


 3


 414:47:32


 5


 6


 7


 8


 914:47:52


10


11


12


13


14


15


16


1714:48:22


18


19


20


21


22


23


24


25


ROA_00391







   119


THE COURT:  But you're saying you're going forward with 14


named individual claims?


ATTORNEY LUCEY:  Yes, sir, I think 12 or 14.  Yes, sir.  And


he's correct, several of those are husband-and-wife teams, so.


THE COURT:  Okay.  Well, all right.  Does that satisfy what


you're asking?


ATTORNEY BUCKINGHAM:  Yeah, I believe so.


THE COURT:  I think the truth of the matter is whether or


not he gives any notice -- and that's probably not an issue for


you to raise, I think it's for them to raise against him, and if


he didn't do it and he's supposed to that's why they have


malpractice insurance.  And I'm certainly not suggesting that you


committed malpractice, I'm just saying you know the rule better


than I do.


ATTORNEY LUCEY:  Yes, sir.


THE COURT:  All right.  So going forward do you object with


that clarification to the amendment based on the evidence?


ATTORNEY BUCKINGHAM:  No.  I'm not enthused about having to


answer a third amended complaint.


ATTORNEY LUCEY:  His answer can stand.  He denies


everything.


ATTORNEY BUCKINGHAM:  Well, that's true.


THE COURT:  The answer stands.  I'll give you 10 days to see


if you need any follow-up --


ATTORNEY BUCKINGHAM:  Yes, sir.14:49:56
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THE COURT:  -- if you think you need to add something.


ATTORNEY BUCKINGHAM:  Yes, sir.


THE COURT:  Fair enough?


ATTORNEY LUCEY:  Yes, sir.


THE COURT:  All right.  Any other matters that we need to go


ahead and talk about now?  I mean, like can you all at some point


try to stipulate as to exhibits as much as possible so we don't


spend a bunch of time doing foundation-type things?


ATTORNEY LUCEY:  Yes, sir.  I think our plan was to set a


date a week or so in advance of the September 11th pretrial for


either exhibit conference in person, by video, or whatever it is


to see what needs to be brought up to the Court on the 11th in


the pretrial.


THE COURT:  Okay.


ATTORNEY BUCKINGHAM:  I don't know that I can make -- that


would be the 4th, which is next Wednesday.


ATTORNEY LUCEY:  Give or take a day or two.


ATTORNEY BUCKINGHAM:  Yeah.  I'm moving as fast as I can,


but it's just me, so.


THE COURT:  I mean, you guys are all good lawyers, even


though I fuss at you sometimes because you sit down.  Far be it


for me to try to tell you all how to get ready.  You all tell me


you need it, I'll try to arrange my stuff so I can get you all


accomplished what you all need have to have done so we can get


ready to try this case, including additional status conferences
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or appearance.  I think that's about it.  Let me doublecheck.  Is


that all the --


ATTORNEY KRAWCQYK:  Can I just raise a personal issue that


has nothing really to do with the case?  The first Friday in the


case I didn't -- I already have -- my partner, Harry Goldberg,


who is of record and has made appearance in this, I have a family


wedding that weekend.  I planned, if there was no objection, to


have him sit in for me.  I've already cleared it with client.  I


just want to make sure that the Court didn't have any issue or


nobody else had any issue with that.


THE COURT:  Your client, that's the only one I'm worried


about.


ATTORNEY KRAWCQYK:  Okay.  I just wanted to make sure.


Thank you, Your Honor.


THE COURT:  Did you have those cases you wanted to give my


law clerk about those issues with attorney-client?


ATTORNEY KRAWCQYK:  I think I filed a memorandum.


THE COURT:  You did?


ATTORNEY KRAWCQYK:  I believe I did.


THE COURT:  Doublecheck with her before you go.


ATTORNEY KRAWCQYK:  Okay.


THE COURT:  My law clerk transitioned out.  She's brand new,


so she's getting this flatfooted.


ATTORNEY KRAWCQYK:  I mean, I'm hoping we can work it out,


Your Honor.  I mean, I guess we're still talking about it.
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ATTORNEY LUCEY:  We got sidetracked by summary judgment.


We're going to get with Charlie and see if we can't resolve


all -- and that's what the order of assignment requires, too.


ATTORNEY KRAWCQYK:  I didn't mean to bring it up.  I just


wanted to make sure that I was doing what I need to do, Your


Honor.


THE COURT:  I was thinking about the case over lunch today,


and a couple things I was looking at under your promissory


estoppel case, or claim, and I was looking at that Cruze case v.


City of Columbia where they had the firearm and policemen saying


they promised us lifetime health insurance at no cost, and the


allegation of lifetime health insurance at no cost was non -- it


was ambiguous and so they said it was not enforceable.


And so how -- I mean, when you have something as specific as


saying you're going to provide health insurance to retirees,


policemen, and firearm at no cost for the rest of your life, if


that's considered ambiguous, how are the allegations in this case


not ambiguous as to future transfer of amenities?


ATTORNEY LUCEY:  Your Honor, I can supplement cases to the


Court that have found that are not ambiguous and are enforceable.


The most notable difference I would note to the Court is, unlike


the employment situation, this neighborhood and its golf course


and its town center is not going anywhere.  It's being built into


perpetuity.  This is not something where you just call up


somebody and drop the golf course next year - no.  And renew your
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golf course next year - no.  It got built into it.  This is as


permanent of a setup as you can get that is subject to being


definitive.


THE COURT:  All right.  Thank you, sir.  


ATTORNEY LUCEY:  Yes, sir.


THE COURT:  Anything from the plaintiff before we break?


ATTORNEY LUCEY:  No, sir.


THE COURT:  From defendants?


ATTORNEY BUCKINGHAM:  Thank you for your patience.


THE COURT:  Appreciate it.


No, Your Honor.  Thank you.


     (End of Transcript of Record.) 
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THE COURT: -- a lot of this is attorney 


client issues, is that correct? 


MR. LUCEY:  Yes, Your Honor.  The 


association -- 


THE COURT:  You want to put that on the 


record? 


MR. LUCEY:  -- does not have any 


objections to plaintiff’s exhibits, proposed exhibits, and 


the exhibits that we’re stipulating to with the defendant 


developers’, the incorporation, and that moots the rest of 


the privilege issues.  The court had already ruled upon 


the most important ones anyway, and the fact that theya’re 


not objecting to our exhibits moots any further issue 


regarding privilege. 


THE COURT:  Okay. 


MR. BUCKINHAM:  That would be correct, 


Your Honor. 


THE COURT:  All right.  You get that 


order? 


MR. KRAWCZYLE:  Yes, sir. 


THE COURT:  I redid it, and I put the 


trial dates. so, if they going to stay it, they ought to – 


MS. BUCKINHAM:  -- yes, sir -- 


THE COURT:  clean it up. 


MR. KRAWCZYLE:  And just to cover my 


ROA_00400
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basis with the court of appeals so I can tell them this if 


they ask, I presume that you still view the orders 


interlocutory and so we’re moving forward on Monday? 


THE COURT:  I do. 


MR. KRAWCZYLE:  Yes, sir.  Thank you. 


THE COURT:  All right, how do you want to 


approach this? 


MR. LUCEY:  Your Honor, I think it would 


be appropriate for the court to hear the motion in limine 


as to the realignment of the association as the --  


THE COURT:  Yeah, I don’t see that’s much 


of an issue to me.  I mean, do y’all much contest that? 


MR. BUCKINHAM:  Well, yeah, Your Honor.  


We filed a motion in opposition of that yesterday. 


THE COURT:  Well, you know what, I don’t 


ever get your motions, counsel.  I haven’t gotten any of 


your stuff yet. 


MR. BUCKINHAM:  And I’m sorry, Your 


Honor, I mean, it got filed yesterday.  It got added into 


the -- 


 THE COURT:  Well, I’m just telling 


you, I don’t get them.  


MR. BUCKINHAM:  And I asked my paralegal 


this morning to e-mail it to everybody, and I don’t know 


if everybody got it or not, and so -- 
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THE COURT:  Well, go ahead.  I will be 


glad to hear your opposition to it. 


MR. BUCKINHAM:  Okay, Your Honor, would 


Your Honor like the memorandum at this point in time? 


THE COURT:  Sure. 


MR. KRAWCZYK:  Sure.  And I’m sorry, Your 


Honor, I think everybody else had gotten it. 


THE COURT:  All right.  My law clerk did 


get it so I stand corrected. 


MR. BUCKINHAM: Okay. 


THE COURT:  Sorry. 


MR. BUCKINHAM:  And I’m sorry, Your 


Honor, I should have sent it to you personally, I guess. 


THE COURT:  That’s all right. 


MR. BUCKINHAM:  So, what we have here is 


a motion to realign the homeowners association as a 


plaintiff in this matter as set forth in the, I guess, I 


will go through a little bit of what I have in my 


memorandum, is to say, that this homeowners association 


board, the main issue as my client sees in this case is 


that this is a developer-controlled board, an issue which 


my client takes great offense to.  And the idea of 


aligning this homeowners association board is to align 


them not only with the issue of the unfair trade practices 


claim but to align them as to all claims in the lawsuit.  
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And I kind of set forth, Your Honor, a little bit, again, 


from my client’s standpoint how this board is appointed.  


It’s not appointed by the developer, none of the 


homeowners have any relationship to the developer, in 


fact, they get volunteers from the homeowners association, 


and then the board votes on -- of those people who want to 


come on the board they vote as to who becomes a board 


member.  That’s kind of been the way it’s been going.  I 


have Ms. Brady here today who is now the vice president of 


the board.  And these board members are very smart, very 


intelligent, very knowledgeable people.  Ms. Brady has 


been the CFO of fortune 500 companies. And this idea that 


they are controlled or somehow have been manipulated by 


the developer is something they take great offense to.  


So, when you’re looking at rather to realign this 


plaintiff, excuse me, I mean, this defendant with the 


plaintiffs I think there is a -- when you look at the test 


of whether or not my clients are adverse to this I’ve 


noted a number of things, number one, I think I’ll note 


that there was  -- that all of the issues put forth in 


this case including the requests of the plaintiffs to 


realign with this -- with the plaintiffs in this case was 


put before a homeowners association board meeting and vote 


and with the developer abstaining the unanimously stated 


that they wanted to oppose and they did not think that 


ROA_00403
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their interest were aligned with the plaintiffs’ in this 


matter. 


Now, in my, in my, memorandum, Your 


Honor, I discussed the issues of this homeowners 


association has had since this lawsuit started, and if 


Your Honor recalls, this lawsuit started not only as a 


case against the developer but the case against individual 


board members, and that portion of that case was settled.  


So, the board has been acting under the -- essentially the 


implied threat of additional actions and their concerns 


that they are looking under a microscope.  They have 


homeowners who have expressed that they don’t like this 


lawsuit, but they have homeowners who have expressed that 


they’re in favor of this lawsuit.  In fact, the plaintiffs 


are here and an affiliate.  They understand that Rule 23 


allows d derivative claims to be brought for those issues, 


and their point up to now has been to remain natural as to 


that.  And natural as to those claims in particular that 


the developer may have up and above and beyond his 


responsibility as a board member.  I mean, there are 


breach of fiduciary duties claims, and there are claims 


that he’s, that he’s, been doing self-serving work and 


that sort of things, but there’s a number of claims that 


are actually based upon this board somehow being 


controlled by the developer which again, my clients assert 


ROA_00404
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has not happened. 


Now, there’s a number of incidences where 


this has become evident; number one, it’s been the escrow 


agreement. 


THE COURT:  Let me ask, what is the test 


-- or is there a test to determine whether or not I am to 


realign the HOA with the plaintiff in this case?    


MR. BUCKINHAM:  So, determining the 


primary issue of the controversy, and in this case my 


client sees that as to whether or not they are a 


developer-controlled board. 


THE COURT:  The primary issue in the case 


is breach of fiduciary duty as I understand it. 


MR. BUCKINHAM:  Okay.  Well, but many of 


those claims are based upon the actions of this court, and 


the actions, and this developer basically making this 


board take actions which are again this association’s 


fiduciary obligation.  And that was part of the original 


causes of action against the board members which was 


settled, okay. 


THE COURT:  Give me the elements again 


please, sir. 


MR. BUCKINHAM:  So, one, the court 


determined the primary issue and the controversy by 


considering plaintiff’s principal purpose for filing this 


ROA_00405
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suit, and the court aligns the parties according to their 


positions with respect to the primary issue.  And my 


client’s position in this is that they are not a 


developer-controlled board.  That the actions that they 


took are not a breach of their fiduciary obligations, and, 


you know, in that one of the issues that my client has had 


and the reason why they take this position is because as 


this lawsuit has progressed the developer still remains on 


the board.  And he remains on the board with four other 


homeowner board members, and that they have to conduct the 


day-to-day operations of the homeowners associations. 


THE COURT:  Did the convenance or bylaws, 


whatever it is, still have distinction between Class A and 


Class B Stock? 


MR. BUCKINHAM:  They do. 


THE COURT:  And does Class B have no 


voting rights still? 


MR. BUCKINHAM:  So, Class B has -- 


THE COURT:  Do Class B have no voting 


rights? 


MR. BUCKINHAM:  So, if you’re talking 


about membership voting rights, that’s correct.  If you’re 


talking about board voting rights the convenance and 


bylaws are signed.  They just say the board has each vote.  


It doesn’t say that the developer has a veto over any 
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votes, and that’s my client’s position is that that’s not 


the board that they’re sitting on.  And when you look at 


class --  


THE COURT:  Going back again, my question 


though, your creation document say you have Class A, Class 


B. 


MR. BUCKINHAM:  That’s right. 


THE COURT:  The developer has Class A 


which contains voting rights, and that the Class B doesn’t 


have any voting rights until the property has been 


transferred to the -- of the common area, and then 


transferred over to HOA at such point in time as to -- 


vote on wants to do that. 


MR. BUCKINHAM:  That’s correct. 


THE COURT:  So, until that time they have 


no voting rights; isn’t that right? 


MR. BUCKINHAM:  They -- well, yeah.  The 


memberships have -- 


THE COURT: So -- 


MR. BUCKINHAM: -- individual voting 


rights, and the board has too -- 


THE COURT:  So, as it works whether or 


not you do it, the developer can put and or take people 


off the board at his desire. 


MR. BUCKINHAM:  And I’m sure that, and 
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that is part of this case.  I clearly admit that.  My 


client’s position is that that is not the way they’ve 


acted, not the way that they’ve understood their 


obligation, and it’s not their interpretation of how the 


bylaws or used.  In other words, my clients have the equal 


vote on the board as the as the developer.  


THE COURT:  Is there something in the 


bylaws that you would point to that says that gives them 


that right? 


MR. BUCKINHAM:  It just talks about the 


board members votes.  It doesn’t -- the board members 


portion of the bylaws and convenance don’t say that the 


developer has a veto.  It just says each member has one 


vote, and that’s the way the board had been run since the 


beginning.  And again, this would be part of the testimony 


of my client, if you realign my plaintiff -- my client as 


a plaintiff, they’re going to be testifying again whatever 


it is they’re being aligned to say in the lawsuit.  And 


so, they don’t think again this idea that they are a 


developer-controlled board.  They see it as two separate 


issues.  They see that the homeowners association, your 


annual minutes, your ability to, I mean, to vote to get 


board members et cetera, et cetera. That’s all -- yes, 


there’s Class A and Class B, but once the homeowner is on 


the board, you know, I explained to Your Honor how they 


ROA_00408
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historically gotten on the board, they’re not appointed by 


the developer, but -- now once they are on the board they 


have an equal vote. 


THE COURT:  Has there ever been a time 


when the developer put them on the board?  Now, I seem to 


recall that that’s what I was told at some point. 


MR. BUCKINHAM:  So, I have -- I am not 


aware of that happening.  I know how the original -- so 


before this developer got on -- became this developer -- 


THE COURT:  Well, since this developer 


regardless –- 


MR. BUCKINHAM:  Well -- 


THE COURT:  Whether it’s been the 


Rajiford or that S LLC whatever it is. 


MR. BUCKINHAM:  Obviously, I can’t 


testify to what happened all the time, but the reason why 


I was going back to the original developer was there was -


- 


THE COURT:  You’re not testifying anyway, 


you’re the lawyer, but. 


MR. BUCKINHAM:  Yeah.  There was a 


lawsuit from the original developers, and one of the 


questions was, who was the developer, and who were the 


correct board members?  And that board decided that the 


developer was at that time a man called Townage Night.  


ROA_00409
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And  -- 


 THE COURT:  You said Mr. Rajiford has 


become the owner of this development either by the deed 


and lieue -- 


MR. BUCKINHAM:  Sure. 


THE COURT:  Or whatever, you know, 


whatever -- what corporation hat he is wearing, has he 


ever, to your knowledge appointed board members?   


MR. BUCKINHAM:  Not to my knowledge, and 


I guess the only reason I was going back there is because 


Art Davis who was appointed as the board and from there 


forward it just sort of flowed as I understand it the same 


way since that point in time. 


THE COURT:  So, if I understand it, what 


you’re telling me, this makeup of the board has been that 


way even before this lawsuit got started? 


MR. BUCKINHAM:  That’s, that’s  -- 


THE COURT:  It wasn’t a result of this 


lawsuit? 


MR. BUCKINHAM:  That’s correct, Your 


Honor.  Now, if there is testimony somewhere that someone 


said that he appointed somebody I’m not aware of it. 


THE COURT:  Okay. 


MR. BUCKINHAM:  But my understanding of 


this is how the board has been done. 


ROA_00410
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THE COURT:  Okay. 


MR. BUCKINHAM:  Since before he was the 


developer. 


THE COURT:  All right. 


MR. BUCKINHAM:  And so again, I think it 


this particular case my client’s position is that they, 


they, do not think that their interests are align with all 


the issues in this case.  They’ve made that business 


decision within a board, you know, meeting and with the 


developer abstaining they all unanimously have made the 


decision.  And all that decision was made based with 


knowledge of all the allegations in this complaint, and 


the good, bad, and indifferent of whatever their decision 


was, and that’s their desire not to be, not to be, aligned 


as a plaintiff in this case. 


THE COURT:  All right, thank you. 


MR. LUCEY:  Yes, Your Honor, I would like 


to step back a moment and make -- 


THE COURT:  I want you to answer for me 


something if you could, Mr. Lucey.  In your writing you 


made it sound as if I don’t have any discretion in this.  


It’s a mandatory realignment that I have to do this. 


MR. LUCEY:  If I made that impression I 


apologize.   


THE COURT:  Okay. 
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MR. LUCEY:  I believe the court has 


complete discretion.   


THE COURT:  All right, okay.  Well, 


maybe, I misread it.   


MR. LUCEY:  And I would like to address 


that discretion for one moment.   


THE COURT:  Okay. 


MR. LUCEY:  Apart of what plaintiffs 


needed to do with this motion was to make the homeowners 


association take a position in this case.  They’ve tried 


to say, oh, we’re neutral.  But they’re trying to take the 


proceeds from the first half of the case.  There’s a 


disconnect there.  To try this case, we need to know which 


side the association is on, whether it’s because of what 


they choose or what the court orders, we need it clear 


what side their own. 


THE COURT:  Well, does that clarify the 


vote that hey just made? 


MR. LUCEY:  Yes, but I would like to 


clarify something for the court if I may please?   


THE COURT:  Yeah. 


MR. LUCEY:  A little-known fact about the 


Wallback decision is this, Your Honor, the first trial got 


miss tried because the homeowners association decided the 


night before trial that they actually did support 


ROA_00412
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plaintiff’s claims. The developer then sought a mistrial 


after five days of testimony because the homeowners 


association had used one of their jury strikes and it 


should not have been on that side of the courtroom.  So, 


we had to retry Wallback twice.  So, we want to make sure 


that didn’t happen in this courtroom, one.  Two, this 


current board is practically incapable of making a lucid 


decision on this matter.  We deposed Ms. Brady, and with 


no disrespect to her, I know she’s in the courtroom, she 


didn’t know anything about plaintiff’s claims.  She didn’t 


know what had been settled with the insurance company for 


2.7 million dollars.  She had no clue what this case was 


about and -- 


THE COURT:  Well, does that mean that 


they had not brought themselves up to speed, and now have 


made a decision? 


MR. LUCEY:  It means they have not 


brought themselves up to speed.  What the court didn’t 


hear this morning from counsel is what has this board done 


now that they realize that the people that appointed them 


weren’t the developer; nothing.  They haven’t considered 


the fact that they -- 


THE COURT:  Say that again please. 


MR. LUCEY:  What has this board done now 


that the court has ruled that the people that appointed 
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them was not the developer.  What have they done to 


examine their own legitimacy or do something about their 


own legitimacy; nothing.  Absolutely nothing.  So, I call 


it more of the head in the sand approach than anything 


else.  They don’t know what the case is about.  They’re 


incapable of making a lucid decision on this.  They have 


not made any inquiry.   


Ms. Brady, one of the issues in this 


case, Your Honor, is the self-dealing that took place with 


a retroactively signed $300,000 note.  Ms. Bardy voted for 


the approval of that note without ever looking at any of 


the board minutes from the prior board meetings before she 


came on the board.  She listened to the developer, and 


that -- in that vote that neither the developer -- or 


neither the developer nor his daughter recused himself 


from the board vote.  This is the head in the sand port.  


Plaintiffs, frankly, Your Honor, plaintiffs don’t care 


which side of the courtroom their own.  We needed to make 


them make a decision so there will be no mistrial.  And if 


they’re on that side of the courtroom they’ve also asked -


- the court may have seen in their response to my motion 


in limine about them being on the other side of the rail.  


They’ve asked us to be on this side of the rail and 


participate.  But if they’re participating and they take 


any opposition to us whatsoever then they become a party 


ROA_00414
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opponent for the purposes of hearsay exemptions.  So, I 


need to know -- I also need to know what their position 


was in this suit for purposes of testimony.  Whether or 


not I am able to publish their witnesses in the like.  The 


plaintiffs simply needed them to make a decision.  We do 


believe, we believe, that if the board had investigated 


the allegations, they would have no choice but to ask a 


realignment.  And they’re giving up troubled damages and 


attorney’s fees by not supporting realignment.  We think 


they’re further breaching their duties by not supporting 


realignment.  Does that rise to this court making them 


realign?  If their steadfast on opposing us and that’s how 


they want to testify at trial it’s up to the court’s 


discretion.  It seems as though they should be realigning, 


it seems like an objective person would say that they 


should be realigned, but frankly we just need -- honestly, 


we just need an option.  We don’t want any mistrials on 


this matter. 


THE COURT:  I hear you.   


What’s your response? 


MR. BUCKINHAM:  My response is, you know, 


Ms. Brady is in the courtroom.  She will testify to the 


truth, the whole truth, and nothing but the truth, and 


that’s her testimony.  And again, with all due respect, I 


don’t think that -- there clearly can be considerations 
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made by the board in their best business judgement, that’s 


what they do.  That’s their right to do.  


THE COURT:  I’m going to leave the 


alignment like it is.  I think that you made the choice.  


I don’t think I can realign it without causing problems 


quite frankly for me.   


Now, the point you brought up, Mr. Lucey, 


it kind of went over my head, and I’m from Anderson so 


that’s probably understandable, but you said something 


about the hearsay party component.  I mean, I don’t think 


that’s any question about that. 


MR. LUCEY:  Yeah, I need to know whether 


they’re a party opponent or not.   


THE COURT:  They certainly in my 


judgement --    


MR. LUCEY:  They clearly now are a party 


opponent even though I have derivative claims, one and 


then two they’ve asked to participate in this trial.  


There’s no claim against them for monetary recovery.  They 


are subject to the claim for the reformation for the 


governing documents.  That is the only claim that we’re 


subjected to directly. 


THE COURT:  That’s an equitable claim 


though, isn’t it? 


MR. LUCEY:  Yes.  Yes, sir. 
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And then additionally they are here to be 


bound by the outcome of the proceeding, and so that’s the 


extent of their involvement in this matter.  It’s 


primarily passive.  They’re bound by the outcome, and the 


other thing would be the reformation which is I believe 


the court will rule upon after the jury makes its rulings, 


but the court will likely rely on much of the evidence 


that is in the case prior to that point.  The reformation, 


you know, it’s hard to imagine the association not 


supporting the reformation which is to give the members a 


vote and to make the developer pay dues on lots after 30 


years.  It’s hard to imagine they wouldn’t support that 


but it sounds like they’re going to oppose that too.  But 


yes, it effects our evidence.  Now, they’re a party 


opponent as admission by a party opponent. 


THE COURT:  You disagree with that? 


MR. BUCKINHAM:  I just say that it’s 


premature to know any of this, Your Honor, again -- 


THE COURT:  No, it’s not.  We are going 


to do it right now. 


MR. BUCKINHAM:  Well, my request to be in 


front of the bar is I have no idea necessarily what the 


testimony is going to be. 


THE COURT:  Well, no, no, no.  We’re not 


saying that. 
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MR. BUCKINHAM:  Okay. 


THE COURT:  We’re saying that you are a 


party opponent and that way it lines up that way. 


MR. BUCKINHAM:  That’s the way it lines 


up, Your Honor, but again, the position that the 


homeowners association has continued to state that they 


are going to do is to stay neutral on the matter, but 


again, my request, and my objection to motion in limine is 


just that I just need to be here in case something comes 


up.  I can’t make an objection from the bar.  I can’t 


imagine what it is, but I just don’t think I need to be 


tied to being able to participate if I have to, Your 


Honor, that’s -- 


THE COURT:  Well, as far as I’m concerned 


you are participating, you got a party here in the 


courtroom and rules would apply that way. 


MR. BUCKINHAM:  And that’s the only 


reason for my objection and that motion, Your Honor. 


THE COURT:  Okay. 


MR. BUCKINHAM:  Thank you. 


THE COURT:  All right.   


Anything further on that? 


MR. LUCEY:  No, sir. 


THE COURT:  Okay.  What’s next? 


MR. LUCEY:  The second matter would be 
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the omnibus motion in limine filed by plaintiff.  This is 


the first motion filed.  Does the Court have a copy or 


would you like me to hand up a copy? 


THE COURT:  I think I’ve got it.  Instead 


of you going through all 15 or better, are there any of 


these that y’all can stipulate to? 


MR. KRAWCZYK:  Yes, sir, in my filling 


from last night I agreed to -- 


THE COURT:  I didn’t get your filling 


either, Mr. Buckinham (sic). 


MS. KRAWCZYK:   That’s okay, it’s 


probably for the best. 


THE COURT:  All right. 


MR. KRAWCZYK:  The ones that identified 


where there’s I don’t think there is any issue is the 


existence or nonexistence of insurance. I can’t bring that 


up at trial anyway so I don’t think there’s any problem 


with that.  


The next one is the settlement negations, 


and settlement proceeds, I don’t have a problem with 


excluding testimony about negations.  The settlement 


proceeds is a little bit odd just because that money is 


still being held by plaintiff’s counsel.  The HOA has 


asked that it be applied to the debts that are in issue. 


THE COURT:  But that’s not necessary for 
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any issue that the jury needs to determine. 


MR. KRAWCZYK:  It could be for damages, 


sir. 


THE COURT:  Wouldn’t that be considered a 


setoff at the end? 


MR. KRAWCZYK:  It very well could be; 


yes, sir. 


THE COURT:  I think that’s probably the 


way we would handle it, but. 


MR. KRAWCZYK:  Okay, and as long as we 


want to bring that up, that’s fine -- bring it up that 


way. 


THE COURT:  Okay.  I’m going to say you 


can’t bring that information up, okay? 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  All right. 


MR. KRAWCZYK:  So, I think that resolved 


number three which is the use of settlement escrow. 


THE COURT:  Okay. 


MR. KRAWCZYK:  Four, attorney’s fees and 


expenses paid in the settlement.  I suppose that they 


don’t have any direct claims now for asking the jury for 


an award of attorney’s fees then -- 


MR. LUCEY:  Oh, we do.  The individual 


plaintiffs still have South Carolina Unfair Trades 
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Practice Cause of Action. 


THE COURT:  Okay. 


MR. LUCEY:  But that’s tired to the 


court.  That’s not tired to the plaintiff.  You might be 


able to enter an interrogatory to the plaintiff  


THE COURT:  Explain that it’s tried to 


me? 


MR. LUCEY:  Yes, sir. 


THE COURT:  On the unfair trade 


practices? 


MR. LUCEY:  The award of attorney’s fees 


I believe is tired to you.  We can use an -- 


THE COURT:  Oh – 


MR. LUCEY:  -- interrogatory to the jury 


as to whether or not the violation was knowingly and 


intentional -- 


THE COURT:  If you’re successful then I’d 


determine the amount of fee -- 


MR. LUCEY:  Yes, sir -- 


THE COURT:  Is what you’re saying, okay.  


Yeah, all right.  I agree with that.  


MR. KRAWCZYK: Okay, all right.  Setoff 


that goes to you. 


THE COURT:  Right. 


MR. KRAWCZYK:  Adequacy as of Rule 23 
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derivative representatives.  I’m not entirely sure of the 


contours of this, I know I can’t argue to the jury about 


how these plaintiffs are not proper party representatives. 


THE COURT:  I agree with you.  I can’t -- 


I’m trying to -- a lot of times when I get these, I’m just 


not smart enough to be able to figure out what they going 


to bring up, and so, I think Mr. Lucey you just going to 


have to stand up and object if you see something that you 


feel like is inappropriate.   


MR. LUCEY:  Yes, sir. 


THE COURT:  With regard to that one -- 


MR. KRAWCZYK:  And certainly, I’m going 


to ask a number of board members and homeowners do you 


agree with this lawsuit, but that doesn’t go to, you know, 


are they proper plaintiffs. 


THE COURT:  Well, let’s cross that bridge 


in a minute, okay? 


MR. KRAWCZYK:  Yes, sir. 


MR. LUCEY:  And, Your Honor, if that 


question comes up, do you agree with this lawsuit?  The 


first objection is going to be relevance. 


THE COURT:  I don’t think it’s relevant 


to anything.  What’s it relevant to?  


MR. LUCEY:  It’s whether or not they have 


informative testimony about a breach or a non-breach of 
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fiduciary duty. It’s not whether they agree with the 


lawsuit.  It’s not a voting contest.      


MR. KRAWCZYK:  Well, and so, I believe I 


can ask these witnesses are you aware of this circumstance 


that they’ve alleged?  Are you aware of this circumstance?  


THE COURT:  That may be, but not -- I 


think it’s a difference from saying are you aware of this, 


are you aware of that as opposed to do you agree or 


disagree with Mr. Lucey’s claims in this case? 


MR. KRAWCZYK:  Yes, sir, and I might not 


have been artful about the way that I said it. 


THE COURT:  All right. 


MR. KRAWCZYK:  But I understand that. 


THE COURT:  Okay. 


MR. KRAWCZYK:  Number seven, this kind of 


goes to the heart of this appeal that I’ve taken now 


because we are getting into whose got developer rights. 


THE COURT:  I’m going to let you again 


object at the time if you think anything is objectionable 


about that I just -- I think if I start ruling at this 


juncture, I am making rules on facts of the case, and I 


don’t think I can. 


MR. KRAWCZYK:  It’s so hard to do these 


at the outset.   


THE COURT:  Right. 
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MR. KRAWCZYK:  Number eight, discussing 


religion or charitable donations at churches.  I can’t 


imagine that I would ever bring that up, or if I did, I 


can imagine -- 


THE COURT:  Is this kind of your 


standard, Mr. Lucey? 


MR. LUCEY:  No, it happens to be that the 


defense, the owner of the defendants gives $100 a month to 


about 12 different churches in this county, and we don’t 


think that’s appropriate to come up into evidence. 


MR. KRAWCZYK:  I mean, I would -- 


THE COURT:  I would agree that that’s not 


-- 


MR. KRAWCZYK:  I would agree with that 


too.  I will put that in motion.  I think if I tried to 


bring that up you probably through your bench book at me. 


THE COURT:  I wouldn’t be very religious 


to doing that with -- 


(Laughter) 


MR. KRAWCZYK:  And I would deserve it. 


THE COURT:  Yeah, yeah.  All right. 


MR. KRAWCZYK:  Number nine, cross-


examination of homeowners on legal matters by which they 


are not expected to be knowledgeable. 


THE COURT:  I just think you got to 
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object at the time.  Again, I don’t disagree with you, but 


I -- it’s just going to be a little bit overly broad for 


me to make a decision right now. 


MR. KRAWCZYK:  I think number ten is the 


same way, questions or comments about the homeowners at 


Mount Vintage being wealthy I don’t even -- I’m not quite 


sure how that comes up. 


MR. LUCEY:  It comes up all the time in 


these trials, Your Honor. 


THE COURT:  Okay. 


MR. LUCEY:  It comes up in my trials all 


the time. 


THE COURT:  Okay. 


MR. LUCEY:  And I’ve had construction 


trials where in closing arguments or opening the same, 


these homeowners aren’t thinking about that flashing, you 


looking at that view of the Atlantic Ocean out there, it’s 


a single purpose of that statement for the jury, and that 


is to generate rich person animus.  It’s appropriate; it 


has nothing to do with whether or not there was a breach 


of fiduciary duty.    


MR. KRAWCZYK:  Well, I would say if the 


sauce is good for the goose, it’s good for the gander on 


that point. 


THE COURT:  Okay. 
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MR. KRAWCZYK:  Because Mr. Rajiford 


himself is a wealthy individual, and so I think that is a 


concern for their side as well, to not inspire wealth 


animus, wealth bias.   


MR. LUCEY:  There’s a difference.   


(Laughter) 


THE COURT:  Do what? 


MR. LUCEY:  As to the wealth of Mr. 


Rajiford there is a difference. 


THE COURT:  I think that if you’re asking 


for punitive damages that may come in. 


MR. KRAWCZYK:  That’s bifurcated. 


THE COURT:  That’s right, it is 


bifurcated.  You’re correct. 


MR. LUCEY:  There is also like the issue 


might be in this case is whether or not he was able afford 


the amenities that he had the homeowners buy.  So, his 


wherewithal -- 


THE COURT:  Well, I think if he opens up 


the door to that kind of thing then, maybe, you can get 


into it.  But starting out -- 


MR. KRAWCZYK:  Yes, sir.  


THE COURT:  Out the shoot and saying he’s 


rich and wealthy and all that, I think would be 


inappropriate, you can put it that way, okay? So, I will 
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say both sides for that one I would agree to. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Okay. 


MR. KRAWCZYK:  The next one, I think it’s 


kind of the same thing, questions or comments to arouse 


bias or animus against old folks or retirees.  Again, I -- 


THE COURT:  I, you know, listen.  He, Mr. 


Lucey, tries cases a lot more than I do on this issue and 


this area, I just -- and when I read that I just kind of 


grinned on it.  Well, okay, but tell me what you’re 


driving at this -- 


MR. LUCEY:  Well, in some ways the better 


economic circumstances is tied in with them being better 


off and retired in a golf community, just mostly trying to 


cutoff any rich person, retiree, old person animus.  It’s 


just not relevant to the issues before the court. 


MR. KRAWCZYK:  I think I would be foolish 


to try to beat up on old people in front of the jury. 


THE COURT:  I agree.  I think that I 


agree with you, but, Mr. Lucey, just object.  I’m not sure 


what -- how that would come up quite frankly, and I don’t 


see any reason to have any -- applet courts, do you? 


MR. KRAWCZYK:  Don’t either.   


Statements of personal opinion by 


counsel.  That’s already excluded under the rules. 
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THE COURT:  I agree. 


MR. BUCKINHAM:  And, Your Honor, one 


issue on that, and I raise this in my memorandum and that 


is, I’ve been listed as a witness in this case, and -- 


THE COURT:  You’re not a witness anymore 


though, right? 


MR. BUCKINHAM:  Well, he says he’s not 


going to call me, and that’s fine, but he’s reserved the 


right to, and to.  And to the extent that he calls me as a 


witness I just -- this is opinions of counsel, I don’t 


want -- if I’m called as a witness not to be limited in my 


testimony in the in the motion in limine, and just let 


that -- 


THE COURT:  If you’re called then we will 


cross that bridge. 


MR. BUCKINHAM:  Yes, that’s all I ask. 


THE COURT:  All right.  If you, let me 


tell you, if you get called as a witness it’s going to 


make a real mess in this case, you know that?  You are 


counsel, and then all of sudden you going to get put up on 


the stand, and that’s just going to be a real problem. 


MR. LUCEY:  Your Honor, since I graduated 


from law school about 35 or 40 years ago, I’ve learned -- 


THE COURT:  -- what year did you 


graduate? 
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MR. LUCEY:  -- to be very careful. 


THE COURT:  What year did you graduate? 


MR. LUCEY:  1986. 


THE COURT:  You were in my class?  


MR. LUCEY:  Georgetown. 


THE COURT:  Oh, hell no you weren’t -- 


(Laughter) 


MR. LUCEY:  I’ve learned to think twice 


about making an attorney a witness.  It happened to be 


that so many documents in this case were to and from that 


attorney and witnesses were taking advice of counsel 


positions.  So, we had to find out what was there.  We 


hope to avoid going there. 


THE COURT:  All right. 


MR. KRAWCZYK:  Let’s see.  That brings us 


-- well, I guess while we are on that point, let me just 


clarify something.  One of the witnesses for the defense 


is likely to be Mary Glen who was counsel for LL of SC, 


and so she would be a witness but she’s not participating 


as counsel at trial.  So, I guess to the extent that she 


is giving opinions based on her legal work that’s fine 


under this exclusion I believe.  


THE COURT:  I would think that if you 


have the foundation and that laid, I think that would be 


appropriate.  You’re asking me now to make a decision 
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about something I haven’t heard yet so. 


MR. KRAWCZYK:  Yes, sir.  I just want to 


make sure -- 


THE COURT:  But the way you word it I 


agree with you. 


MR. KRAWCZYK:  Yeah.  I just want to make 


sure that her as a witness since she is counsel outside of 


this litigation that doesn’t exclude her testimony.   


THE COURT:  I think you’re right. 


MR. KRAWCZYK:  14, mentioning consumer 


complaints made by one or more plaintiffs to various South 


Carolina entities.  I, you know, the only way I see this 


coming up is for purposes like during my cross-examination 


of some of the derivative plaintiffs.  I don’t -- I have 


not offered to put these consumer complaints into 


evidence, and so I think it would be more in a sense of 


did you file this complaint, did you say this in the 


complaint, and if I’m using documents, it would be for 


impeachment purposes.  


THE COURT:  In other words, they’re 


taking a position on the stand different from what they 


said in their complaint? 


MR. KRAWCZYK:  That’s exactly right. 


THE COURT:  I think you have an absolute 


right to do that.  As long as you have established that it 
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is an authentic document. 


MR. KRAWCZYK:  Yes, sir. 


And then the last one, suggesting that 


plaintiff’s failure to sell their home, and move away from 


Mount Vintage impeaches their claims.  Frankly, I think 


that’s fertile ground for cross-examination.  They had the 


choice whether to bring this lawsuit or just cut their 


losses and just move somewhere else, and I think the jury 


needs to hear evidence about that, and see what their 


responses are.   


THE COURT:  I disagree with you on that.  


I don’t think -- I think that that’s -- let me think on 


that one. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Okay.  Mr. Lucey, I will be 


glad to hear from you on that. 


MR. LUCEY:  Yes, Your Honor; thank you. 


Again, the option that they had -- they could have sold 


their house and left the neighborhood has nothing to do 


with whether a breach of fiduciary duty occurred or not, 


and the economic reality of it is that -- 


THE COURT:  Well, let me stop you right 


quick.   


MR. LUCEY:  Yes, sir. 


THE COURT:  What issue or affirmative 
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defense would that go to? 


MR. KRAWCZYK:  Yes, sir.  So, to some 


extent it goes to damage; right.  These individual 


homeowners have claimed that there is a diminution of 


value, but they’ve not attempted to sell their homes. 


THE COURT:  I don’t think that’s right, 


but go ahead. 


MR. KRAWCZYK:  Okay.  But separately form 


that, I think there’s going to be testimony that comes out 


that this small but vocal group of homeowners has personal 


animus against Wayne Rajiford.  And so, I think this is 


relevant to the issue of why would they choose to stay 


here and sue as opposed to spending their time living 


elsewhere in peace?  And so that goes to this particular 


plaintiff’s -- this set of plaintiffs and their motivation 


to bring the suit.  


THE COURT:  I think I’m agreeing with Mr. 


Lucey.  But if you’re going to bring that up -- 


MR. KRAWCZYK:  Let you know in advance? 


THE COURT:  I’m just think, maybe, we do 


something in camera on those -- and that way we don’t have 


it pop out in front of the jury and let me hear it so I 


can see it.  I hate to tie your hands like that, but, 


maybe, that will be the best way to do it. 


MR. KRAWCZYK:  And it may be academic 
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anyway, it may not even come up so. 


THE COURT:  Okay.  All right. 


MR. KRAWCZYK:  So, I think that takes 


care of the issues that are in this motion. 


Is that right, Justin? 


MR. LUCEY:  We’ve covered the -- trial.  


No, there’s another issue here.  There’s actually been a 


dispute, Your Honor, as to what are the official records 


and books of the HOA.  It’s been some minutes and what 


have you that are not signed, but appear to be official 


records.  There’s testimony about Ms. Brady that there is 


a binder of the records.  We’ve asked that that binder be 


present in the courtroom so there’s no dispute as to which 


board of -- minutes is the right set of notes; that’s all. 


And it should be no problem, in fact, the association 


should want to volunteer to do it. 


MR. BUCKINHAM:  Yeah, there’s no problem 


with that.  My client will make all of that available.   


THE COURT:  Okay, good.   


MR. LUCEY:  The last one was about moving 


in limine to exclude any clearly inappropriate jurors 


prior to the jury panel assembly.  Your Honor, one of the 


jurors appears to be the wife of a potential developer 


that Mr. Rajiford is negotiating the sale of this golf 


course and this neighborhood to a month ago.  She’s -- 
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he’s a witness in the matter.  We believe that she should 


be excused prior to being in the jury panel room, 


Blackston.  I believe Mary Blackston, if we see any other 


such as that we would bring it to the court’s attention.  


We think Ms. Blackston should be excused in advance of 


Monday. 


THE COURT:  I’m not doing anything about 


disqualifying anybody until I go through qualifications, 


and if that comes out, I very well may do it for cause at 


the qualification part of this case.  Now, I’m not going 


to.  


MR. KRAWCZYK:  Yes, sir.  And I 


appreciate this because I didn’t know that the witness 


list was or the jury list was available yet so that’s good 


to know that. 


THE COURT:  Yeah, well, he’s all over it. 


MR. KRAWCZYK:  Apparently so.  I didn’t 


think it would come out until today so. 


THE COURT:  You know, I tell you, talking 


about that I had another judge tell me another lawyer from 


Hampton County came up here and tired a case and got a 9 


million and something dollar verdict.  In the case he 


asked to address the jury.  Said sure, and he called every 


one of them by name, and knew their spouse, knew their 


kids.  And I’m like, it’s incredible how much information 
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they had. 


MR. KRAWCZYK:  Wow. 


THE COURT:  That is crazy.  Anyway. 


MR. KRAWCZYK:  Yeah, so -- 


THE COURT:  -- apparently, I didn’t know 


--  


MR. LUCEY:  One other thing that is 


implicated by what we did move on, but we didn’t express 


it separate and we should have, my fault, is how the 


parties will refer to the part of the case that frankly is 


resolved.  Because we’re not going to talk about 


insurance, we’re not going to talk about funds, whatever 


else.  I usually cover this with my courts in advance of 


trial and we usually agree that those claims will be 


referred to resolved; not settled, not negotiated, just 


resolved.  At some point it’s going to come up on cross-


examination of somebody that a portion of this case has 


been resolved, and we believe a neutral word is resolved.    


MR. KRAWCZYK:  I don’t think I have any 


objection to that.  Certainly, I can see where some 


witnesses who have been named as parties previously who 


are no longer involved in the case where it would come out 


that, hey, I used to be a defendant but I’m not anymore 


because those claims were resolved.  I think that’s fine.  


THE COURT:  Think about it, and if y’all 
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can’t agree bring it back up before we get started.   


MR. KRAWCZYK:  Yeah.  But I don’t -- 


THE COURT:  I think you guys are probably 


better able to agree on that than me trying to force 


something down your throat.   


MR. KRAWCZYK:  Would, I mean, would it be 


fine to say that an individual defendant was dismissed? 


MR. LUCEY:  I think dismissed is fine and 


resolved is fine. 


MR. KRAWCZYK:  Okay, so either one of 


those? 


MR. LUCEY:  Yeah. 


MR. KRAWCZYK:  Okay.  Because I can see 


myself screwing it up too when I’m in the moment and I 


forget this so.  Okay, so that works.  Yeah, so I think, I 


think, that’s fine. 


THE COURT:  All right, yeah. 


MR. LUCEY:  Your Honor, the final motion 


in limine or the third motion in limine is plaintiff’s 


motion in limine as to the defendant’s burden of proof, 


and we bring to the court two cases, South Carolina -- 


THE COURT:  I’m not doing that.  I read 


it, and I’m not -- that’s me find facts in this case, and 


I’m not going to do that.  You got the burden and, maybe, 


at some appropriate time in the case that may shift over, 
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but at this juncture I’m not going to do that.  That would 


be me finding facts, and I think it would be totally 


inappropriate.   


MR. LUCEY:  Yes, sir. 


THE COURT:  All right.  But I know -- and 


please, if you would, Mr. Lucey, your motions in limine 


would you make them court exhibit’s so they are part of 


this record? 


MR. LUCEY:  Yes, sir. 


THE COURT:  Okay.  Any other matters from 


the plaintiff? 


MR. LUCEY:  Yes, Your Honor, we have 


filed with the court and we brought a paper copy, the 


plaintiff’s exhibit list, trial exhibit list.  I have an 


extra copy for the court. 


THE COURT:  Okay, great.  Have y’all 


looked at that? 


MR. KRAWCZYK:  I’m not seeing -- I know 


he sent this version to me this morning, but I was in my 


truck getting here.  I’ve got a prior working version so I 


-- 


MR. LUCEY:  I sent this last night.    


MR. KRAWCZYK:  Yeah.  So, anyway it’s the 


same thing so I think we’re -- we can work through this. 


THE COURT:  Okay. 
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MR. LUCEY:  The plaintiffs and the 


corporate defendants without objection from the 


association defendant have stipulated into evidence the 


exhibits that are bolded on this list.  The exhibits that 


are not bolded either have a paren around them which means 


the plaintiff may offer it at some point in the trial, but 


we’re not offering it now probably because we got an 


objection.  And there’s a few on here that may still have 


an asterisk which means that counsel for the parties are 


still working through and trying to resolve them. 


THE COURT:  Say that last thing again, 


please, sir. 


MR. LUCEY:  Counsels for the parties are 


still working through them.  For instance, once is 


accessibly long and we’re trying to cull it out. 


THE COURT:  Let me ask you so I can make 


sure I understand how your document is setup.  I’m looking 


at 2.2 that doesn’t seem to be bolded but it doesn’t have 


any parens or asterisks by it, is that something that’s 


objected to? 


MR. LUCEY:  It’s not bolded it’s objected 


to or not being offered, either one, it’s not in. 


THE COURT:  So, just because it doesn’t 


have a paren or asterisk doesn’t mean it’s not objected 


to? 
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MR. LUCEY:  Correct.   


THE COURT:  Okay, got you. 


MR. LUCEY:  We’re not, we’re not, with 


this list brining objections to the court’s attention, the 


primary purpose of this list is to bring the stipulated 


exhibits to the court’s attention. 


THE COURT:  Right. 


MR. LUCKEY:  Okay.  Now, with regards to 


the objections there are -- let’s just say there are four 


dozen objections, plaintiff would like to have the court 


hear about 15 of those this morning because we believe it 


would expedite the trial if some of those issues were 


resolved in advance.  We gave counsel -- 


THE COURT:  I’m glad to try to.  Y’all 


ready to do it? 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Okay. 


MR. LUCEY:  We gave them a list yesterday 


afternoon. 


THE COURT:  Okay.  Fair enough. 


MR. LUCEY:  As to which exhibits those 


would be.  The first one that I would take up on this list 


is the Exhibit 19.2, and we would like to take it up, at 


least in part, in the context of the publication of Lourie 


Gardner that we noticed yesterday for publication and 
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we’ve provided that actual extracts to everybody this 


morning. 


THE COURT:  What am I, what am I, looking 


at in this confidential Lourie -- what is that?  Is that 


her deposition? 


MR. LUCEY:  Yes, sir.  It’s the software 


program printed it out. 


THE COURT:  Oh. 


MR. LUCEY:  I’m sorry.  And it’s a 


software program where you can go in and put the lines and 


page numbers and it will generate the list for the court 


and then the extracts. 


THE COURT:  That’s when they blow it up 


and put it up on the screen like that? 


MR. LUCEY:  Yes, sir. 


THE COURT:  Okay. 


MR. LUCEY:  And, Your Honor, the extract, 


it’s about a 35-minute publication.  Lourie Gardner is the 


principle of Gardner Marketing.  Her and her husband John 


ran and were Gardner Marketing I believe out North 


Carolina, in relationship to the developer defendants for 


a period of about 15 years.  The developer defendants had 


actually going back in time Lourie Gardner and her husband 


John were actually marketing consultants to the original 


developer of Mount Vintage.  Before the defendants in this 
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case got Mount Vintage they then went to work for the 


defendants in this case in another neighborhood, another 


HUD that they were developing called Three Runs 


Plantation.  So, they began working with these defendants 


in about 2007, for about seven or eight years before these 


defendants got Mount Vintage.  They were then brought by 


these defendants into Mount Vintage to help this developer 


develop and market Mount Vintage.  The court will see from 


some of the communication that we’re going to look at, 


these consultants were integral to the defendant 


developer’s operation.  They advised them on the business 


matter because all of the business matters affected the 


marketing matters.  Your Honor, it’s plaintiff’s position 


that as all of the statements and e-mails made by Gardner 


Marketing were within the scope and course of their 


employment for the developers that those constitute 


admissions by party opponents.  In fact, the court will 


see that the work that she did for them in these exhibits 


and the -- for a period of time, by the way, Rajiford was 


Gardner’s marketing only client.  That’s how, that’s how, 


much of a symbiotic relationship it was.   


So, then going to Exhibit 19.2, this is a 


e-mail transmittal from the Gardner Marketing to Raiford 


office at Gmail.com.  And by the way, Your Honor, the 


Rajiford office all shares a single e-mail address.  So, 
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this is Wayne Rajiford, but he apparently doesn’t actually 


get on a computer keyboard.  He has two assistants in the 


office that send and receive e-mails for him.  But this is 


his office e-mail address that his assistants utilize for 


him.  The Rajiford.office, Monday, March 7, 2016, this is 


Lourie Gardner sending her and her husband’s John’s advice 


to the defendant developers as to how they should be 


handling the acquisition issue, and on page three of the 


exhibit is a memo from the Gardeners to Rajiford on 


dealing with the amenities.  On the second paragraph she’s 


advising for an HOA purchase of the town’s center.  The 


court might recall, that’s eventually what happened.  


She’s advising the developers that for them to market this 


subdivision, for them help the developers sell their lots, 


they need to have access to the amenities.  The go on to 


advise the developer that he needs to have consideration 


of what the ongoing maintenance costs is going to be for 


these amenities.  The -- they advise the developer to 


flush out his plans before conveying them to the property 


owners, and that additional assessments and dues if 


necessary are appropriate for these acquisitions.  That 


the homeowner should be kept inform but they should not -- 


their position should not never be requested.  And the 


financial evaluation for the proposed assessment is 


evaluated on page two, and she goes on to say on the 
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bottom paragraph of page two of three of her memo first 


sentence quote, so the prudent thing to do is to pull as 


much cash from the property owners as possible without 


building consensus to reduce the bottom line on financing 


the purchase, and to offset the town center’s operating 


expenses when the dues increase so there will be minimal 


long term impact on building reserves and a healthy 


financial picture for the HOA.  Plaintiffs don’t offer 


this exhibit for the truth of the matter asserted, in 


fact, we disagree that the prudent thing to do is to pull 


as much money as you can out of the homeowners, we think 


that’s wrong.  So, right away this communication is not 


hearsay.  It’s not offered for the truth of the matter 


asserted.  Even if the court would determine otherwise -- 


THE COURT:  What is it offered for? 


MR. LUCEY:  It is offered as to the state 


of mind -- it is offered as an admission by a party 


opponent.  She is working within the scope of her 


employment of all three defendants developing Mount 


Vintage.  It’s admission by a party defendant.  And it’s 


offered as to the state of mind and the intentions of his 


business consultant and it’s circumstantial evidence as to 


what Rajiford’s state of mind is because he had received 


this advice from his consultant.  So, one, in the first 


evaluation it’s not hearsay because it’s not offered for 
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the matter asserted.  Even if it was, it comes in under 


803-3 because it is evidence of the state of mind and the 


intent of the declarant.  And lastly it would also come in 


as circumstantial evidence of what Rajiford’s mind was 


when he made arrangements with the HOA.  Contrary to what 


we see Lourie Gardner advising Rajiford to do in the 


acquisition of the HOA, contrary to this, Rajiford’s -- in 


testimony that it wasn’t his decision to buy the HOA, 


excuse me, to buy the amenities.  That the HOA board made 


that decision, and I would say to him, well, you were the 


president of the board.  There is only three people there.  


He says, yeah, but they made that decision.  His -- one of 


his defenses is he had no role in the decisions to acquire 


the amenities.  His marketing department and business 


consultant evidence clearly shows otherwise.  So, it’s 


extremely relevant, and it comes in under the fact that 


it’s not hearsay and it comes in because it shows state of 


mind and intent as to his business consultant as to why 


she is advising him to do these things, and is 


circumstantial evidence as what Rajiford state of mind was 


when he decided to do these things.   


THE COURT:  What relevance is his state 


of mind has as to any issues in this case? 


MR. LUCEY:  State of mind, Your Honor, as 


to the amenities acquisitions the bulk of plaintiff’s case 
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is that the developer did not put the HOA in sound 


financial position.  Here we’re seeing his marketing 


position sent -- marketing person advising use the 


homeowners’ money so that this is not an issue.  Use the 


homeowners’ money so you don’t use your own money, and it 


is evidence of why he didn’t use his own money to acquire 


the amenities.  It’s also evidence that his defense that 


he didn’t vote to acquire the amenities, that the alleged 


homeowner controlled-board did -- the alleged homeowner-


controlled board did with little input from him is simply 


false.  So, that’s the relevance of it. 


And, Your Honor, primarily I went to 


steps two, three, and four to make sure that we fully 


evaluate the -- but primarily it’s an admission by a party 


opponent.  It’s not hearsay anyway.  This is his captive 


marketing and business consultant advising him how to 


handle it.  She’s working within the course and scope of 


her employment.  Everything she says in the course and 


scope of her employment constitute and admission by a 


party opponent, and all the current learning treaties, 


Your Honor, all the current learning treaties they no 


longer use the phrase admission by a party opponent 


because that’s a mislabel.  It’s a declaration by a party 


opponent.  It doesn’t have to admit anything.  It’s a 


verbal statement by a party opponent.  Any verbal 
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statement by a party opponent within the course and scope 


of their employment is under the rules an admission by a 


party opponent.  So, we don’t even have to get to the rest 


of the hearsay analysis.  The rest of the analysis just 


shows this court has a reason this document should come 


into evidence, either initially at the commencement of 


trial, right now.  Or as we publish Lourie Gardner, we’ve 


already noticed to the court the -- page numbers of the 


Gardner publications, and they include Exhibit 19.2 and it 


appears at page 66 in the publication.  Thank you, sir. 


THE COURT:  Thank you. 


MR. KRAWCZYK:  Yes, sir.  So, I’m not 


sure what all the learning treaties say now, but I do know 


that South Carolina Rules of Evidence still take about an 


admission by a party opponent, and I do know that the 


rules of evidence don’t contemplate an independent 


contractor being bound within the idea of who a party 


opponent is.  Lourie Gadner is not a party to this 


lawsuit.  She’s not employed by anyone -- 


THE COURT:  What if she was his lawyer, 


and it didn’t fall under protected information. 


MR. KRAWCZYK:  So -- 


THE COURT:  -- we could use it that way, 


couldn’t you? 


MR. KRAWCZYK:  Yeah, but that’s a 
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different circumstance.  


THE COURT:  Why is it a different 


circumstance? 


MR. KRAWCZYK:  Because that’s a 


relationship between a lawyer a client.  Where the lawyer 


-- 


THE COURT:  She’s his financial -- she’s 


his advisor as to what’s going on in this subdivision.  


Why would it be any different? 


MR. KRAWCZYK:  She’s a marketing advisor, 


and so, to the first point about why is this not hearsay, 


I mean, this is -- in my estimation it’s textbook hearsay.  


I mean, they are offering this for the truth of the matter 


asserted; right?  Because as Mr. Lucey just articulated to 


the court, the thing that she advocates is ultimately, 


according to their contention, what happens so necessarily 


my clients must have relied on this advice, there’s an 


inferential step there that’s missing.  And she is just an 


independent contractor that offered her opinion apparently 


without solicitation; right?  There’s nothing in this 


document that suggested that any of my clients asked her 


for her advice about this.  It appears that she just 


offered it, and so -- 


THE COURT:  I don’t see that appearance.  


It looks like she’s working within the course and scope of 
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her employment, but, I mean -- 


MR. KRAWCZYK:  But as an independent 


contractor that doesn’t transform everything she says into 


something that can be imputed to the principal.  I don’t -


- I’m not aware of any law that goes so far to say that is 


the case.  And Ms. Gardner, this is going beyond what you 


need to know, they talked about her being a captive 


marketing professional.  She’s 75 years old.  Her 


husband’s dead.  She just does this on the side.  So, 


she’s not captive.  She’s retired.  She’s getting out of 


the business, and the last thing she has left is LL and 


Mount Vintage.  So, the idea that she is somehow captive 


is just not the circumstance. 


THE COURT:  When you say captive, I’m -- 


MR. KRAWCZYK:  When he says captive as I 


understood it, it means that she is the dedicated 


marketing arm -- 


THE COURT:  Oh. 


MR. KRAWCZYK:  For my clients and that 


all her economic employment, all of the active comes from 


my clients. 


THE COURT:  Does it make a difference if 


-- between being an agent and independent contractor? 


MR. KRAWCZYK:  Well, it could, because an 


independent contractor is not necessarily the agent of the 
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person that engages them. 


THE COURT:  All right.  Well, agents I 


think by agent certainly can be held against the person 


who is the principal, but an independent contractor -- 


isn’t there a distinction between the two? 


MR. KRAWCZYK:  There is a distinction, 


and particularly when you talk about agency what you’re 


really looking at is what, what, is a third party’s 


relevance on the communication of the agent, and is the 


principal bound by that.  In this circumstance, there is 


no third-party communication, this is just the independent 


contractor offering her opinion to, you know, the 


principal. 


THE COURT:  Well, let me ask Mr. Lucey 


right quick. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  In your mind is there a 


distinction as to whether or not this comes in if she’s an 


independent contractor versus being an agent? 


MR. LUCEY:  There can be, Your Honor, but 


it’s not a distinction between the two.  An independent 


contractor can be an agent, and I would call to the 


court’s attention the 2016 case or actually go to the 2000 


and -- the 1989 case of Midlands Utilities versus South 


Carolina Department of Insurance, and in that case, it was 
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the reports of a third-party company, a complete 


independent contractor, which was admitted by this state 


as a admission by a party opponent regarding lab tests 


that were done by the third party.  Lab test that 


obviously the principal had no control over which is why 


he had hired the third party to do the lab test because he 


couldn’t do them himself, and the -- so, it does not need 


to be an employee and an independent contractor can be --


state an admission, a declaration by a party opponent. 


THE COURT:  Is there a difference in 


foundational requirement for you in the case that you got 


to put in the record before this comes in for as it being 


an agent or independent contractor? 


MR. LUCEY:  Yes, Your Honor.  And most of 


it is contained within the Gardner Publication that I’ve 


submitted to the court. 


THE COURT:  Okay. 


MR. LUCEY:  That I filed yesterday, and 


it shows -- and by the way, she’s fulltime for this 


principal in Bridle Creek one of the neighborhoods.  She 


was almost fulltime a while back in Three Runs Plantation 


before that closed out.  Bridle Creek is still in 


existence.  She actually responds to the developer -- the 


e-mails to the developer on the developer’s website for 


the developer.  That’s how tied into this organization is.  
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She is the person the court will see in a moment in one of 


these other exhibits we look at, when Mary Gwen the 


attorney you’ve heard about writes a memo for Rajiford 


about his soul and absolute control of board of directors 


that he can replace them at will, he can remove them at 


will, I mean, when he gets that memo from Mary Gwen Mr. 


Rajiford send that Mary Memo to Lourie Gardner, and says 


see what Ms. Gwen says.  What do you think about this?  


Lourie Gardner responds back and says you need to send 


that board -- that memo to your other board members before 


the next board meeting to show them whose absolutely in 


control.  And those are the words that Lourie Gardner 


used, absolute control.  He does exactly what she requests 


in one of the exhibits we’re going to look at.  He 


thereafter e-mails the Lourie, excuses me, he e-mails the 


Mary Gwen e-mail about absolute developer control to his 


other board members as Lourie had advised him to do before 


the board meeting and he had -- they discussed his 


absolute control at the next board meeting, and this is 


all admitted in all of the depositions.  And, in fact, the 


way we ended up getting this Mary Gwen legal memo which 


was originally withheld from us on privilege, was the fact 


that it had been shared with Lourie Gardner, and so we’re 


eventually through the motions to compel, what have you, 


we eventually got this memo, and we were able to ask the 
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two other board members present at that meeting about 


receiving this memo -- 


THE COURT:  All right.  All right.  I 


really just wanted to hear the thing about the foundation 


requirements, but, go ahead Mr. Krawczyk -- 


MR. KRAWCZYK:  Yes, sir -- 


THE COURT:  I interrupted you. 


MR. KRAWCZYK:  And so, if the foundation 


requirement is found within these deposition designations, 


I’ve not had a chance to counter designation -- 


THE COURT:  Assuming they’re met, what -- 


MR. KRAWCZYK:  I’m trying to think of 


what issue that’s probative to because, I mean, let’s say 


the transaction –- 


THE COURT:  Well, I think it’s very 


probative to this case.  I mean, I hear counsel for the 


homeowners saying this is an independent board, and 


they’ve been doing this, and doing that, and I don’t agree 


with any of this case.  And they’re not controlled by this 


developer and quite frankly I don’t think that’s right 


either, but that’s not my call.  I think that the evidence 


shows that he does control this, but that’s up to the jury 


to make a decision not me. 


MR. KRAWCZYK:  So -- 


THE COURT:  But I think it’s relevant.   
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MR. KRAWCZYK:  So, to me the relevant 


issue is did the transaction occur and the cross or, 


maybe, the direct of Mr. Rajiford is going to be about why 


he did it, and going into, maybe, the things that are in 


Ms. Gardner’s memo.  But to offer the actual document of 


Ms. Gardner’s memo into evidence -- 


THE COURT:  What rule do you think it is 


valid of?  


MR. KRAWCZYK:  I think that, I think 


that, if the -- well, I do think that it’s valid of the 


hearsay rules by 801 and I don’t think it is subject to 


any exception by 803.  I think that it gets into an issue 


of speculation, frankly, about whether and to what extent 


Mr. Rajiford ever relied on the substance of this memo. If 


he gets up and testifies, I didn’t rely on this.  Well, 


now the jury has seen something that’s hearsay that they 


may think impeaches his credibility when he’s testifies, I 


didn’t rely on this.  And in fact, he’s testified at 


depositions that he didn’t rely on this.  So, if he’s 


saying that I didn’t rely on this memo, but the document 


is admitted as evidence anyway from a third party and it’s 


hearsay then I think we’re also running into a 403 call.  


I think that is substantially more prejudicial than it is 


probative.  Now, if -- I’m sorry, Your Honor. 


THE COURT:  No, no.  Go ahead.  I’m just 
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trying to think it though myself as we go. 


MR. KRAWCZYK:  Yes, sir.  It’s thorny, 


there’s no doubt about that.  


THE COURT:  Let me say this, today I’m 


going to allow it subject to you showing me that it 


shouldn’t be allowed in.  But we need to do that before we 


start this trial.   


MR. KRAWCZYK:  But that’s not -- it’s not 


a stipulated exhibit.   


THE COURT:  It’s not? 


MR. KRAWCZYK:  Yes, sir.  I mean, and 


that’s –- 


THE COURT:  Clearly not.    


MR. KRAWCZYK:  And that’s perfectly fine. 


THE COURT:  But I agree with Mr. Lucey’s 


argument, okay. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  So, I’m going to give you a 


chance to prove him wrong but we have to do it before this 


jury starts.  In other words, if the day starts and you 


hand me something when we’re picking the jury or we’re 


there in Edgefield I’m going to say too late.  Go me?  So 


just do it before so we can all be clear where we going 


with this case. 


MR. KRAWCZYK:  Could it be before the 
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deposition designation is offered? 


THE COURT:  Yeah. 


MR. KRAWCZYK:  Whenever -- whatever point 


in trial that would be? 


MR. LUCEY:  It’s been published. 


MR. KRAWCZYK:  Well, I assume it’s going 


to be read to the jury. 


THE COURT:  I’m not going to -- I just 


think it’s easier for everybody if we know where we are 


going during the trial.  I would prefer quite frankly that 


you do it prior but -- 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  I’m not going to hamstring 


you.  I’m going to let you bring it up.  You got to do 


what you got to do. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  All right. 


MR. KRAWCZYK:  The -- 


THE COURT:  But for right now, it’s in. 


MR. KRAWCZYK:  It’s in?  Well, it’s not -


- 


THE COURT:  Yeah.  The foundation -- it’s 


not stipulated.  He’s got to lay a foundation, but I’m 


sustaining his argument that it’s admissible, let me say 


that.  Not in. 
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MR. KRAWCZYK:  I understand. 


THE COURT:  Not in.  I shouldn’t say 


that.  That’s improper. 


MR. KRAWCZYK:  And just so I’m clear, the 


deposition designations of Ms. Gardner, is this it or are 


there more coming at trial or?   


MR. LUCEY:  It’s it as of today.  We have 


-- if we decide to add a line, and we timely do so we will 


add a line. 


MR. KRAWCZYK:  I understand that.  I just 


wanted to make sure that this wasn’t just for this 


argument and there was something else different that was 


coming later on, that’s all I’m asking.  Okay, so. 


THE COURT:  In other words, are you 


having any other designations other than what you put in 


for this person? 


MR. LUCEY:  Not for Ms. Gardner that I 


know of. 


THE COURT:  Okay, fair enough.  And 


again, listen, I know how last-minute things hit but if 


y’all see it change try to communicate with each other the 


best you can. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  And if not, we’ll figure it 


out. 
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MR. LUCKY:  The next one will be 18.46, 


Your Honor, and, perhaps, this will be shorter because the 


court has already heard about it, this is the series of e-


mails that I’ve just described to the court wherein the 


attorney Mary Gwen writes to Mr. Rajiford the memo about 


his absolute control, it is sent to Lourie Garnder.  


Lourie Gardner on the fifth page to sixth page of this 


exhibit is a Gmail, Lourie Gardner in the second paragraph 


says, John and I have read Mary’s memo.  It seems 


abundantly clear that -- 


THE COURT:  Now, where are you, please? 


MR. LUCEY:  Page 6 is a Gmail, Page 6 the 


Exhibit 18.46, the bate number is 29734. 


THE COURT:  Okay, I got it. 


MR. LUCEY:  Second paragraph, John and I 


have read Mary’s memo.  It seems abundantly clear who is 


in charge.  John thinks Wayne should send the board of 


directors this memo before the meeting; give them a chance 


to digest.  John would suggest that a cover memo to the 


board of directors that Wayne ask them to review the memo 


and that he, Wayne, would like to meet as a follow-up to 


discuss moving forward with the understanding among the 


board of director members as to how Wayne would like to 


handle issues and possible resolutions to all issues that 


impact Mount Vintage.  She goes on to talk about the 
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bylaws and the PCs, the covenants, for Mount Vintage, how 


they -- them, how they’re changing them and the process.  


I mentioned the ladder part only to show how involved she 


is in the development of Mount Vintage.  She is amending 


the bylaws with the attorney for Wayne Rajiford.  So 


that’s just part of the foundational matter.  This is -- 


this e-mail by her is clearly –- it’s in the course and 


scope of her employment, it’s a statement by an agent, and 


it is admissible.  It’s an admission by a party opponent.   


In the following pages we see a list at 


bate stamp 29736 of all the activities that she is 


supervising, performing or participating in for the 


developer of Mount Vintage, again showing the intracity of 


her involvement in this business development operation.  


Laying the foundation that she truly is an agent and her 


statements come in as admissions.  Pure, and simple, any 


declaration by her within the scope is an admission.  And 


the court heard a minute about representations of third 


parties, that’s not part of the rule.  That’s not part of 


the rule -- South Carolina Rules of Evidence.  There is 


nothing in 802, Rule 802, regarding representations have 


to be a third party.  It has nothing to do with anything. 


It’s a declaration of any kind out of court by an agent of 


the opponent. 


And then, and frankly, the rest of this 
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file is simply the organization as the defendants kept it.   


And at page 748 bate stamp 29748, we see 


the transmittal from Rajiford to board members Carol -- 


and Jerey Shaford quote, to assist you in preparing for 


Monday’s meeting I’ve attached the following, Mary Gwen 


Memo.  That’s the memo regarding absolute control.  So, 


Your Honor, we believe this again is a declaration by a 


party opponent, it's outside the hearsay rule. 


MR. KRAWCZYK:  All right.  So, with 


respect to this document the only two pages that I have 


objected to are the ones with the bate stamp ending 34 and 


35 -- 


THE COURT:  Okay, hang on.  Let me get 


back over there.  And that’s just Ms. Gardner’s -- 


MR. KRAWCZYK:  That’s right.  So, we’ve 


already talked about that, but in addition, in the first 


page of this paragraph that Mr. Lucey was referring to 


where it starts, John thinks Wayne should send the BOD 


this memo, that would go to hearsay within hearsay 


probably.  Now, Ms. Gardner is talking about what her 


husband whose dead thinks.  So we think that that should 


be excluded as well.   


THE COURT:  I think their admissible, 


Buddy, I’m sorry. 


MR. KRAWCZYK:  Okay, I understand. 
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THE COURT:  I just think they are 


admissible.  I’m going to do the same thing as I did 


earlier.  I don’t want to be wishy washy, but right now I 


think they’re admissible subject to you proving me wrong.   


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  All right.  So, that would be 


the entirety of 18.46? 


MR. KRAWCZYK:  No, sir.  The only ones I 


had objections to were these two pages of the Gardner --  


THE COURT:  Right.  Right.  I’m saying 


the entirety of that is admissible. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Not just the two things that 


you objected to. 


MR. KRAWCZYK:  Yes, sir.  I got you. 


THE COURT:  Okay.   


MR. LUCKEY:  Exhibit 19.3, another Lourie 


Gardner communication.  This is a document dated June 27th 


2016, it is the day before the board of directors votes to 


except the individual notes for the downpayment for the 


golf course.  So, the golf course acquisition is in 


process.  It’s a communication from Lourie Gardner and 


Gardner Media to Wayne Rajiford.  It’s within the course 


and scope of her employment.  She is advising him on the 


marketing of Mount Vintage.  She’s confirming to him that 
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she can’t sell any of his lots unless they buy and control 


the amenities, period end of story.  That is relevant, of 


course, in his defense --  


THE COURT:  Where is specifically is she 


saying that? 


MR. LUCEY:  Bottom paragraph, page one 


second line quote, our challenge is compounded by Mount 


Vintage history and the still unresolved status of all 


amenities. 


THE COURT:  Which bates number are you 


looking at? 


MR. LUCEY: Page one  


MR. KRAWCZYK:  1654. 


THE COURT:  1654? 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  I must be blind; I’m looking 


at that.  I don’t see it.  And that’s the last paragraph? 


MR. KRAWCZYK:  Yes, sir. 


MR. LUCEY:  Last paragraph, second line, 


our challenge is the first words. 


THE COURT:  Okay, yes.  I’m sorry. 


MR. LUCEY:  And then, it says our 


challenges are compounded by the history that still 


results status of the amenities.  If we go to the next 


page, bates stamp 1655, middle paragraph, first sentence 
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the HOA’s recent acquisition of the town center, athletic 


club is huge.  This facilities and its amenities are 


important to most potential buyers or more important to 


most potential buyers than playing golf.  The repairs and 


improvements that have been made are a tremendous boost to 


sales and marketing; however, this can also be a concern 


for potential buyers as we all know many homeowners, HOAs, 


are going belly-up under the burden increasing maintenance 


costs.  I would like to pause there, Your Honor.  Almost 


all of her communications are admissible for initial 


reasons we haven’t had the opportunity to discuss yet 


which they are notice, they constitute notice to the 


developer that he must put the neighborhood on sound 


physical footing; he never does that.  And every one of 


her communications have a reference to sound physical 


footings.  She goes on to say quote, our concern hope is 


that Mount Vintage financials are sounds and that the 


facility can remain solvent.  We don’t know how the HOA 


can guarantee its ability to financially support the 


facility with the current optional yearly social athletic 


memberships end quote.  She’s communicating to the 


developer, it’s not going to survive the way you guys are 


planning it; it’s not going to work.  It's not physically 


sound planned.  She goes on in the next paragraph to talk 


about recent aerial photography of the golf course.  It’s 
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in bad shape and the bottom paragraph quote without some 


resolution and a plan to turn this around that can be 


presented to potential buyers we will be hard-pressed to 


sell lots at any price.  


Next page, bates stamp 1656, second full 


paragraph quote, again we are worried about the long-term 


ability of this LLC to generate monies.  Down towards the 


bottom of the same paragraph quote, today’s owners don’t 


feel they should bear the financial burden of supporting 


the golf course even though it’s in their backyard end 


quote.  Next paragraph, single sentence paragraph quote, 


if Greg’s financial plan is dependent on membership fees 


of potential buyers he should rethink his numbers.   


Your Honor, this all constitutes a 


declaration by the agent of a party opponent within the 


scope of her employment.  We’re already seen at length how 


much of a foundation there is for this being within the 


scope of her employment. 


MR. KRAWCZYK:  I think this is just the 


same issue that we’ve been talking about. 


THE COURT:  It is. 


MR. KRAWCZYK:  So, I understand what your 


ruling is going to be on it.  


I would like to get clarification though 


of the larger issue of the developer’s obligation to leave 
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the HOA in a firm -- in a solvent financial position. 


THE COURT:  I thought that would occur at 


the time of the transfer. 


MR. KRAWCZYK:  It occurs at turnover.  


And so, I want to make it very clear that we should not be 


misleading the jury as we head into trial about when a 


solvent financial position that the HOA has to occur.  And 


so I suspect that’s going to be an issue that – so I’m 


just raising that to the court’s attention now. 


THE COURT:  I don’t disagree with you 


that it occurs solvency occurs at the time of transfer.   


You don’t disagree with that, do you?   


MR. LUCEY:  I certainly do, Your Honor.  


The fiduciary duty is in existent the entire time the 


board of directors, excuse me, the developer is running 


the board of directors. 


THE COURT:  Well, didn’t you tell me that 


the fiduciary duty is more encompassing than just on the -


- 


MR. LUCEY:  Yes, Your Honor. 


THE COURT:  Transfer of the amenities. 


MR. LUCEY:  Yes, Your Honor. 


THE COURT:  But as regards to the 


transfer of the amenities that aspect of the fiduciary 


duty is solvency upon transfer, that’s is my 


ROA_00464







 68


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


understanding. 


MR. LUCEY:  For the comment elements, 


yes, Your Honor. 


THE COURT:  Right. 


MR. LUCEY:  Which given that the 


developer rights were transferred in 2013 there’s an issue 


of fact as to whether or not the transfer of amenities has 


already occurred.  


MR. KRAWCZYK:  Yeah, and I hate to bring 


this up, but that’s exactly why we keep on taking the 


appeal of this issue.  And that’s why it’s so central for 


this case.    


THE COURT:  Say that again, I’m sorry. 


MR. KRAWCZYK:  That’s why we’ve taken the 


appeal of this RTI having developer rights versus LL 


having developer rights.  Because that’s the exact 


argument they’re trying to say that turnover occurred ten 


years ago and that somehow all of these breaches of 


fiduciary duty occurred ten years ago when it came to 


turnover, and respectfully, we just don’t think that’s the 


case. 


THE COURT:  Well, I think that might be 


an uphill battle for you too, but still I’m going to allow 


it in on the same basis I did before. 


MR. KRAWCZYK:  Yes, sir. 
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THE COURT:  With the same arrangement, if 


you can prove it inadmissible, I will be glad to hear from 


you. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  All right.   


MR. LUCEY:  Exhibit 25.08, Your Honor, is 


an e-mail from a CPA to a board member at the time Bwayne 


Dotta.  And Mr. Dotta pours it onto Leanne Keeles who at 


the time who was either the board member or treasury of 


the association, and this is with regards to the payment 


of the $300,000 in donations from Mr. Rajiford to an 


entity named Golf Gym.  The $300,000 was originally tied 


as security to the downpayment notes on the golf course, 


and instead the developer gave that money to Golf Gym.  


What he didn’t -- what the board didn’t know at the time 


was the developer’s daughter opened a bank account, 


deposited the checks in the bank account this new 


contribution account that the board members weren’t aware 


of and then wrote checks to Golf Gym.  So, she passed it 


through an association account unknown to the board 


members at the time.  At the time there was a debate as to 


whether any of the funds should be going through homeowner 


accounts or not.  The CPA provided the advice to the board 


that the monies should not go through the account.  This 


is being offered as notice, not for the truth of the 
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matter asserted but as notice to the developer’s daughter 


to by the way at this point in time owns LL -- one third 


of LL or to one half of LL of South Carolina besides being 


a trader of the association.  This is notice to her that 


the money should not go through the homeowners accounts 


and she did that, she put it through the homeowners 


accounts anyways, Your Honor.  So, it's not being offered 


for the truth of the matter asserted -- 


THE COURT:  Hang on for a second, let me 


read these.  I’m not reading it to say what’s you’re 


saying, but I haven’t had a chance to look at it either. 


(Pause) 


THE COURT:  All right, sir. 


MR. LUCEY:  So, it’s being offered as 


notice to the developer, Your Honor. 


MR. KRAWCZYK:  I think this is the same 


hearsay issue we’ve been discussing, sir.  I know he says 


it’s not being offered for the truth of the matter 


asserted that it is for notice.  It is also being offered 


for the truth of the matter asserted.  It’s saying, our 


recommendation is, don’t run it through the account unless 


you got another business purpose.  So, the issue to me is 


whether or not this statement by a third-party accountant 


is hearsay or not. 


THE COURT:  I don’t think it comes in 
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quite frankly.  I think it just doesn’t.  It doesn’t say 


what I think you’re saying it says, but I’m going to say 


that it’s not admissible right now, but I’m going to give 


you the same opportunity as I gave the other side to prove 


me wrong, okay? 


MR. LUCEY:  Yes, sir. 


THE COURT:  All right.  And look, I’m 


just looking at these without having time to study them, 


so. 


MR. LUCEY:  Exhibit 26.11 is the next 


exhibit, Your Honor.  Your Honor, if I may explain to the 


court what it’s looking at.  In the background is a 


document, it’s an assignment of rights, and it’s where Mr. 


Rajiford signed a one-page document assigning his 


ownership of RTI to LL of South Carolina, and the document 


is not dated but it says at the bottom of the document it 


says effective December 31, 2013.  This screenshot is a 


screenshot of the metadata of the original copy the CPA, 


Fleaflet, Rajiford’s CPA original copy of that document, 


the assignment.  The screenshot of the metadata shows that 


the document was created in September of 2014, not 2013, 


and that it was finalized on September 18th of 2014.  We 


have with this Exhibit 26.19 which is a CPA Fleaflet’s 


agenda for September 11th, 2014, and in Exhibit 26.19 if I 


can direct the court to item three LL of SC, LLC subitem A 
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says, assignment of Rajiford Topsail Allen LLC prepared by 


Mary Gwen dash handwriting, Wayne and Linda to sign and to 


return.  So, the agenda the CPA’s agent, the developer’s 


agent, CPA and his CPA’s assistant on their 2014 agenda 


make a note that evidences the assignment has not been 


signed.  Going back to 26.11 the metadata from the CPA’s 


computer shows the document didn’t exist until September 


18th, 2014.  It’s not a 2013 document. 


THE COURT:  So, how’s that -- I’m not 


following how it came up in 2013, bring me up-to-date on 


that. 


MR. LUCEY:  We’re not following either.  


It just appears out of the blue.  Nobody knows why. 


THE COURT:  Is it dated 2013 somehow?  


How -- 


MR. LUCEY:  At the bottom it implies it’s 


effective December 31, 2013.  


THE COURT:  And that is the assignment?   


MR. LUCEY:  That is the assignment. 


THE COURT:  Okay. 


MR. LUCEY:  The assignment did not get 


created or executed until September of 2014.  That’s 


admitted under oath by Charles Fleaflet, and these 


documents are authenticated under oath by the agent and 


the party opponent in his deposition, the CPA’s office.  


ROA_00469







 73


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


Mr. Rajiford was then asked about these two documents 


especially the screenshot which is the personal -- and he 


admits, yes, I don’t disagree the documents executed in 


September of 2014.  They’ve objected to this coming in a 


hearsay.  It’s a business record and any hearsay within it 


is a statement by a party opponent.  It’s prepared by the 


attorney Mary Gwen as received in the CPA notes.  The 


notes are made by the CPA.  The screenshot; the metadata 


is created by the CPA’s computer.  It’s all done within 


the course and scope of all of their agency, and its 


conclusive evidence and it’s been admitted under oath by 


two different people that the assignment was not executed 


until September of 2014, and it’s an admission by a party 


opponent.  Thank you, sir, both 26.19 and 26.11. 


MR. KRAWCZYK:  So, with regard to 26.11 


anytime I hear things about metadata I automatically think 


we’ve got hearsay problems, and we’ve got expert problems.  


I mean, typically it’s an expert some sort of forensic 


computer wizard that comes -- 


THE COURT:  I thought he said it’s 


already authenticated already. 


MR. KRAWCZYK:  All right, so, it is 


authenticated.  Well --  


THE COURT:  Wouldn’t that part of showing 


it is what it says it is? 
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MR. KRAWCZYK:  I mean, I’m not about to 


explain the nuances of technology to you, but. 


THE COURT:  Thank you. 


MR. KRAWCZYK:  Yeah, but -- because I 


don’t understand it.  But a lot of times an expert is 


necessary to say that what this screen actually means in 


terms of how files get stored and when they get stored.  I 


mean, I don’t think there’s much of a dispute actually 


that this document was started -- the underlining document 


was executed in September of ‘14 to become effective 


previously in ‘13.  So, I’m not even sure why they need 


this document, but -- 


THE COURT:  You have a document that says 


2013, and they want to make it -- it’s obvious why they 


want it.  But tell me, if he says it’s authenticated that 


means the document is what it says it is, right, assuming 


that it’s authenticated.   


MR. KRAWCZYK:  That’s right.  I mean, 


there’s no question it came from the CPA’s computer.   


THE COURT:  Are you saying to me -- did I 


hear you say that metadata could be from some other 


timeframe or -- 


MR. KRAWCZYK:  It could be, and again, I 


don’t know how that stuff works, but that’s why there are 


forensics folks that come in all the time on these cases 
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to talk about what metadata means, and what -- how when 


files get stored the information shows up as metadata and 


what it means.   


THE COURT:  Otherwise? 


MR. KRAWCZYK:  Otherwise, I mean, I don’t 


have a problem with that document.  With 26.19 I don’t 


have a problem with the agenda.  The handwriting, the 


handwritten notes of the CPA, again, I think that’s 


hearsay.  Again, that was just for the CPA’s own 


reference.  That then shared with the principle. 


THE COURT:  I’m going to allow that in. 


MR. KRAWCZYK:  Okay. 


THE COURT:  I want to hear you on the 


metadata issue though, Mr. Lucey.  Do you need to have an 


expert to say this is what it is or? 


MR. LUCEY:  No, sir.  The CPA, Charlie 


Fleaflet admitted that this was his original document.  We 


opened up the metadata from the document in his presence.  


He identified his assistant that had made the document and 


the date she made it, and he authenticated it. 


 THE COURT:  All right.  I’m going to 


allow it in. 


MR. KRAWCZYK:  Okay. 


THE COURT:  I’m going to say it’s 


admissible.  I’m not allowing anything in at this 
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juncture. 


MR. KRAWCZYK:  Yes, sir. 


MR. LUCEY:  I’m going to hand the court 


Exhibit 32.09.  Your Honor, the cover of 32.09 is an e-


mail from Mary Gwen to Mr. Rajiford.  Mary Gwen we’ve seen 


is an agent of the developer, and she handles his real-


estate matters and this is in the course and scope of her 


representation of him, and attached to this e-mail, Your 


Honor, is a redacted copy of a developer agreement.  This 


developer agreement was the original developer agreement 


that the board members were circulating for Mr. Rajiford 


to sign.  The court may recall he had agreed to give 


$3,000 per lot sale toward the downpayment -- repayment 


for the downpayment of the golf course.   And the court 


will see the third whereas on this document says, whereas 


the developer acknowledges that the HOA based upon the 


representations of the developer has entered into certain 


other loan agreements with individuals to fund the 


downpayment necessary to purchase the golf club, and have 


used the funds committed by the developer under this 


agreement as security for those loan payments.  The 


developer is taken the position in this litigation he 


never knew it was placed.  He never agreed to it, never 


knew it, and that’s why he gave the money to the golf 


course and not to the HOA for the downpayments.  This came 
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to light, excuse me, after he, maybe, made a dozen lot 


sales and the downpayment lender said, hey, where is our 


reduction in principle? 


THE COURT:  Well, let me ask you this. 


MR. LUCEY:  Yes, sir. 


THE COURT:  This agreement, was it 


actually executed? 


MR. LUCEY:  This version was not.  He’s 


claiming -- 


THE COURT:  Does the executed version 


have that same language? 


MR. LUCEY:  It does not.  He’s claiming 


he didn’t know about the obligation.  This document shows 


he conferred with his attorney about his board’s belief of 


the existence of that obligation before he ever paid a 


cent of that money to the Golf Gym.  He knew his board 


thought he was obligated on the developer downpayments.  


Happens to be this goes hand-in-hand with the board 


minutes from July 28th 2016 where the three board members, 


Wayne Rajiford, and two others approve the downpayments 


that are tied to this note.  So, we’ve got the original 


board meeting showing he approved the downpayment notes, 


and we have him consulting with his attorney prior to 


paying money to the golf facility instead of the HOA 


regarding this proposed developer agreement from his 
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fellow board members which he refused to sign.  For us the 


relevance is, he claims he didn’t know about this, but 


this conclusively shows that he knew.  His board 


understood it prior to paying $300,000 to somebody else.  


And even if it didn’t have as much significance as we 


attribute to it, this is in fact, a declaration by an 


agent by a party opponent within the course and scope of 


her employment.  And the draft document is a business 


record.  It’s a business record that the developer had 


transmitted to her and she’s transmitting back with 


comments, and they’re redacted.  But the point of it is it 


all happens before he pays a dime outside of the HOA 


directly to the Golf Gym. 


MR. KRAWCZYK:  So, my objection to this 


is on relevance grounds.  It’s an unsigned agreement, this 


was a draft prepared by the board’s lawyer, sent to Mr. 


Rajford that he forwarded onto his lawyer.  It was 


negotiated, and different agreement -- 


THE COURT:  How did Mr. Rajiford deny 


knowing or having knowledge that the board thought that 


this was some kind of secured payment?  I’m not quite 


following that all the way, but it says that whereas the 


developer acknowledges to the HOA based on representation 


of the developer has entered in certain loan agreement 


with individuals to fund the downpayment necessary to 
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purchase the golf club, and has used the funds committed 


by developer on this agreement as security for both loans. 


MR. KRAWCZYK:  Uh-hm. 


THE COURT:  And he’s denying having that 


-- knowing anything about that? 


MR. KRAWCZYK:  Yeah, about that agreement 


which is why the agreement was ultimately -- 


THE COURT:  What does he say?  I didn’t 


know anything about the money I’m putting up there is 


supposed to be security for this payment? 


MR. KRAWCZYK:  Yeah.  He, he, thought -- 


his testimony would be that he thought that $3,000 per lot 


that he was going to give was just going to go straight to 


the golf course to help substance golf course operations.  


If it was communicated to him that it was going to be 


security for other folks that were putting up money and to 


repay the principle, he just doesn’t remember that.  And 


so, to solve this problem way back when, long before this 


litigation started, he personally made another $300,000 


lumpsum payment to solve these issues and then later 


continue to give $3,000 per lot to the HOA which again 


according to the CPA statement was just booked as a 


payment back to him.  So that the $300,000 that he 


committed to give was netted out, everyone was paid what 


they were promised to be paid, and all the confusion was 
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resolved.  So, he just doesn’t recall that it was ever 


going to be security.  And that’s just the simple matter 


of it. 


MR. LUCEY:  That’s an absolutely 


incorrect rendition of the facts.  When this came to light 


that he had given the money to Golf Gym which went under, 


the money is gone.  This didn’t come to light until it 


didn’t matter until then.  All of sudden the developer is 


out of the $300,000.  So, he’s saying no, that’s the 


$3,000 hundred thousand the same 300,000 I committed on 


the downpayment.  So, no, I’m not out the $300,000.  I 


either already paid it or you got a problem or whatever.  


So, what the developer does is he has the association sign 


a $300,000 note to him for the 300 he lost giving to Golf 


Gym. So, they had -- on day one they have no obligation to 


him.  On day two they now own $300,000; they have not 


received a dime.  This is for the $300,000 he sent 


previously.  So, then for the next two years, whenever he 


would sell a lot and pay the association $3,000 for the 


lot sale, he made the association pay him back the $3,000 


on the retroactively signed note.  There was not a second 


$300,000 given by the developer, it was the same $300,000 


he spent it twice, and it’s part of our claim that it was 


a breach of fiduciary duty for him to have had the 


association sign a retroactive note for money they didn’t 
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owe, and that he did no recuse himself from the vote.  His 


daughter participated in the transaction, and the -- none 


of that -- it’s important for the court to know the merits 


of it, but the evidently, admissibility of it stands for 


reasons we have already stated to the court. 


MR. KRAWCZYK:  I think today is going to 


be a long day if we don’t argue our cases to you. 


THE COURT:  Well, I don’t have a problem 


with it being a long day, but if he denied it and that’s 


within the documents created by his lawyer and him not 


knowing it, I think that is proper cross-examination 


material -- 


MR. KRAWCZYK:  What -- so, it’s my 


understanding that this draft note was created by the HOA 


first and then sent to Mr. Rajiford who then sent it to 


his lawyer. 


THE COURT:  Say that again please, sir. 


MR. KRAWCZYK:  Yeah.  The draft note was 


created by the HOA sent to Mr. Rajiford who then forwarded 


it to his own lawyer, and so this is -- if it’s a 


statement or declaration by a party opponent, whatever we 


are calling it now, it would be to the HOA, and not to Mr. 


Rajiford.  And as evidence to suggest that this is not a 


document Mr. Rajiford created this is the redacted copy of 


Mr. Rajiford’s correspondence with Ms. Gwen redacted for 
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attorney client privilege issues, and so why would Ms. 


Gwen be marking up her own document which that is what the 


redactions are on this other page if she’s the one that 


created it and then send it to Mr. Rajiford.  The reality 


is that the HOA created this document.  Ms. Gwen had 


comments about it which is what’s redacted here.  There 


were further negations, and there was ultimate an 


agreement that was signed between the parties. 


THE COURT:  But that -- I don’t think it 


goes to who’s creating and what it’s for, it’s just that 


he’s denying having any knowledge that that was an issue 


that this was a security for these security for these 


agreements. 


MR. KRAWCZYK:  Sure.   


THE COURT:  And he says I don’t have 


anything -- I don’t know anything about it and even though 


this is not coming from him it was sent to him, and I 


think it’s subject to -- I think he’s correct, and it’s a 


cross-examination matter, 


MR. KRAWCZYK:  It could be cross but I 


don’t think it’s admissible as evidence.   


THE COURT:  Okay.  Well, you’re trying to 


put it in your case and chief? 


MR. LUCEY:  Yes, Your Honor. 


THE COURT:  Tell me again how you do 
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that? 


MR. LUCEY:  I’ve actually already used 


these documents to get the owner of all three defendants 


to admit that he had discussed this with his attorney 


prior to transferring the monies.  I’ve already got the 


admissions.  I would simply would be repeating what I 


already ended up -- and I can do that. I can publish him 


or I can call him, either one.  It’s in his deposition or 


I can call him as a witness, and do it live. 


MR. KRAWCZYK:  I mean, I’ve got no idea 


what Mr. Lucey’s trial strategy is whether or not he’s 


going to call my witness or not -- 


THE COURT:  I tell you what, at this 


juncture when he starts to admit in his case and chief 


raise your objection.  Let’s just argue it there. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Quite frankly, I just don’t 


know.   


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  I think he’s right, but I 


don’t know. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Okay.   


MR. LUCEY:  Your Honor, may we have a 


midmorning restroom break? 
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THE COURT:  Then you did grab -- oh, 


yeah.  You don’t blame it on her over there. 


MR. LUCEY:  I did initially until I saw 


pushback. 


(Laughter)    


THE COURT:  Yes, sure. 


MR. LUCEY:  Thank you!   


(Whereupon, a short break was taken.) 


MR. LUCEY:  Sir, Exhibit 32.12 which I’ve 


handed up to the court, it follows on the same topic that 


we’ve been discussing for the last 30 minutes.  This is a 


record on page one which I will get back, attached to the 


record is executed loan agreements and the eventual 


executed developer agreement.  The court is probably aware 


the executed agreements have their own independent legal 


significance, so they’re not hearsay anyways.  So, the 


only question is the cover page.  Again, Your Honor, 


remembers the privilege disputes we had.  We got a 


privilege log from the developer which included privilege 


claim on his real estate attorney documents.  We 


eventually were able to force the production of this 


record, page one, which shows when the attorney, Mary 


Gwen, created her record of the executed notes.  So, this 


record was created -- it’s contemptuous records.  It was 


created by Mary Gwen in the course and scope of her 
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employment.  It’s a regular business activity, it’s also a 


declaration by a party opponent that she received this on 


this date, the date is July 24th, 2017, and not that it 


matters for the hearsay argument, but the -- again, it 


shows that his real estate attorney has receipt of the 


notes indicating his $300,000 was tied to the downpayment 


notes before he bypassed the association and gave the 


money directly to Golf Gym.  Thank you, sir. 


MR. KRAWCZYK:  So, my objection to this 


document is only to the first page, the reflection of the 


privilege log.  Obviously not to the notes that follow on 


behind it.  It is -- I don’t understand what the relevance 


this would be to a jury. 


THE COURT:  I’m not sure either.  It is 


some kind of date relevant as to when -- 


MR. LUCEY:  Yes, Your Honor.  The 


privilege log shows the date the record was created in 


Mary Gwen’s office which precedes all of his transfers 


claiming no knowledge to Golf Gym of the association’s 


$300,000.  That date is a record created by the 


defendant’s agent in her regular course of business or the 


defendant himself, the attorney’s office, whoever it is.  


It shows the date they created the record in Mary Gwen’s 


office, and it’s an admission by a party opponent.   


THE COURT:  So, you’re looking at the 
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$300,000 that’s on 5113 bates note? 


MR. LUCEY:  On the bates I’m looking at 


the very cover page which doesn’t have a bates note. 


THE COURT:  No, no.  I’m just talking 


about that goes to that issue of the $300,000? 


MR. LUCEY:  Yes, sir.  Yes, sir.  And the 


cover page dates and the receipt and the creation of the 


saved document as July 24th, 2017. 


THE COURT:  I’m going to allow it, okay. 


MR. KRAWCZYK:  Fist page, the privilege 


log? 


THE COURT:  Yes, sir.   


MR. KRAWCZYK:  Okay. 


MR. LUCEY:  On the same related matter, 


Your Honor, I’m handing to the court Exhibit 32.26 and 


it’s the demand letter that went to the association 


because they were not being repaid that $300,000 that had 


been pledged to their note.  The letter is being offered 


purely for notice and what happened -- what the HOA was 


subject to when the obligation was bypassed from Mr. 


Rajiford.  We’re not offering this to say the money is 


actually owed or that there was a breach simply notice of 


the problem.   


THE COURT:  Say that again for me, Mr. 


Lucey. 
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MR. LUCKEY:  So, we’re not offering this 


to prove that there was a breach or there was money owed 


simply the notice of the expectations of the noteholders 


under the singed agreements.  And I should have added, 


this is a business record out of the association’s file so 


it is also admission by a party opponent. 


MR. KRAWCZYK:  Well, so, I object to this 


on the grounds of hearsay because this is singed by two 


individuals that are not parties to either side of this.  


I understand the argument that it is being offered for 


notice purposes only, but this is making assertions of 


fact in it. 


THE COURT:  But now that the homeowners 


is a party opponent wouldn’t it be admissible from that 


standpoint? 


MR. KRAWCZYK:  Well, they didn’t create 


the document.  This is the individual homeowners that sent 


this to the HOA, and as far as the business records 


exception goes, it’s got to be a business record that’s 


created by the party. 


THE COURT:  Yeah. 


MR. KRAWCZYK:  And it’s not this. 


THE COURT:  I would agree with that.   


MR. LUCEY:  A business record doesn’t 


have to be created by the party, but if there is hearsay 
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within the record it has to satisfy an independent 


admissibility criteria.  In this case -- 


THE COURT:  It’s got to be created by the 


business.   


MR. LUCEY:  The business record gets 


created by the HOA taking the document they received and 


putting it in their file.  They now have the business 


record.  They’re trying to allege that the demand letter 


itself is hearsay.  The demand letter is not being offered 


for the truth of the matter asserted which is that you owe 


us money.  It’s been offered for the notice.  So, it’s not 


being offered for the truth of the matter asserted.  So, 


it satisfies its own leg of the double hearsay review.   


THE COURT:  So, going back to what you 


represented earlier, if it’s something I send to the HOA, 


and they take it and put in its file, it’s automatically a 


business record? 


MR. LUCEY:  It’s now their business 


record.  They’ve kept it in the regular course of their 


business.  However, if what you sent me has hearsay in it 


then I have to satisfy a hearsay objection on that, double 


hearsay.  In this case, I’m satisfying that because it’s 


not hearsay because it’s not offered to prove the truth of 


the matter asserted.  It’s purely offered to prove notice 


to the -- 
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THE COURT:  Well, how many notices are 


you going to have?  It gets a little cumulative, isn’t it?  


MR. LUCEY:  Yes, Your Honor.  Not 


cumulative, but, you know, there’s the notice to start --


this is the notice the start of the problem that occurs 


after the money has already transferred.  So, we’re almost 


having to work back.  Nobody knew this problem existed 


because Leanne put it in a secrete account and nobody knew 


the transfers existed.  And nobody knew the developer was 


not going to pay the $3,000 per lot and that he was going 


to claim he had already given it to the failed golf 


course, sorry, see you later.  So, that’s how the 


association learned it in hindsight, in retrospect.   


MR. KRAWCZYK:  That is a lot of facts 


that would need to be developed at trial, that will be 


disputed.  In terms of -- 


THE COURT:  I think that you going to 


have to lay your foundation at trial.  I tend to agree 


with you Mr. Lucey, but at this juncture I’m just going to 


have to hear it, okay. 


MR. LUCEY:  Yes, sir.  Exhibit 46.21, 


this is the United States Tax return, Your Honor.  It was 


prepared by the same CPA Fleaflet.  It was prepared in the 


course and scope of his engagement.  It is an admission by 


a party opponent.  It is not hearsay.  The relevance of 
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this document, Your Honor, is if the court will turn to 


bate stamp 156, it’s about two thirds of the way back.   


THE COURT:  Okay. 


MR. LUCEY:  If the court will look at the 


third line it will see management fees, HH and LL, 


$600,000.  Mr. Rajiford under oath has denied TR Sales 


manages LL.  This is totally relevant; this is an 


admission by a party opponent that he represented to the 


Federal Government that TR Sales manages LL of South 


Carolina on the 2021 tax return. 


MR. KRAWCZYK:  Sir, the testimony of Mr. 


Rajiford is consistent with everyone is that TR Sales 


provides the administrative support, does the payroll for 


LL.  And so there is a management fee that LL pays at the 


advice of tax counsel, the tax advisor, the CPA, from 


time-to-time for those services, and that’s what this 


reflects.  If, you know, somehow relevant for I guess 


impeachment purposes then certainly they can use that 


impeachment purposes, but in terms of evidence for trial, 


there’s no issue at trial that this relevant to.  TR Sales 


tax returns aren’t relevant to any issues at trial.  


MR. LUCEY:  It is absolutely and 


repeatedly denied under oath for pages and pages that TR 


Sales provided any management services to LL.  He never 


said the $200,000 relates to the bookkeeping, and that 
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would be obnoxious anyway.  


THE COURT:  $600,000. 


MR. LUCEY:  Six hundred.  Three of it is 


for HH which is Hiren Hills, 300,000 is for LL. So, it’s 


300 for LL in one year. It would be obnoxious for anybody 


to assert $300,000 is for bookkeeping, but it’s never been 


asserted and it’s not been in any deposition in this case 


that they paid $300,000 for bookkeeping.  The assertion is 


that they paid -- they reported $300,000 for management 


fees for management, and he is denied under oath 


repeatedly, repeatedly, TR Sales provided any management 


services to LL even while admitting that his only pay 


check comes from TR Sales.  Doesn’t get any other pay 


check, and all of his activities are for TR Sales. 


THE COURT:  And I know I am being slow on 


this, but tell me which issue in your case in chief that 


you said that would go to? 


MR. LUCEY:  It will go to TR Sales join 


participating in all breaches of fiduciary duty.  It’s not 


just LL or RTI, TR Sales directly participated.  And if I 


may add, let’s consider -- if the court doesn’t mind 


considering two issues at the same time, I will put it in 


even clearer perspective, I’m going to hand the court’s 


Exhibit 57 which is the publicly available record of the 


ownership of the website known as Mount Vintage dot com.  
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This website was created 35 years ago by the original 


developers to the extent that there were websites back in 


that day.  But anyway, the original developers created it.  


Somehow it got transferred and the court can see clearly 


here the registration for this webpage where LL through 


all of its marketing of -- lots is TR Sales Plantation, 


LLC.  And the name of the registrant is Wayne Rajiford 


under TR Sales Plantation, LLC.  So, there’s a number of, 


there’s a number of pieces of evidence tying TR Sales to 


the operations of Mount Vintage. 


THE COURT:  All right.  I’m going to 


allow it. 


MR. KRAWCZYK:  The entirety of the tax 


return?   


THE COURT:  Well, that’s a good point.  I 


don’t see that you need to have the entirety of the tax 


return. 


MR. LUCEY:  I will be happy to extract 


the signature page, the first page, and the reporting of 


fees page. 


THE COURT:  Okay, very good. 


MR. KRAWCZYK:  Well, sir, I mean, what 


about all the other pages that talk about the income that 


TR Sales has earned?  I mean, that’s not relevant to 


anything.  And to my knowledge there’s been no allegation 
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in this case that all of these defendants ought to be 


treated as an amalgamation. 


THE COURT:  I thought that he was saying 


I’m going to do the front page, signature page, and that 


page that we had the $600,000 management fee noted.   


Is that what -- isn’t that what you said, 


Mr. Lucey? 


MR. LUCEY:  Yes, sir. 


MR. KRAWCZYK:  The signature page shows 


the net income for TR Sales.   


THE COURT:  Says what? 


MR. KRAWCZYK:  The signature page shows 


the net income for TR sales, that’s the summary of all the 


tax activity, income and expense. 


THE COURT:  Can’t you -- any reason why 


you can’t redact it? 


MR. LUCEY:  I will be happy to redact 


that, sure.  


THE COURT:  Okay, very good. 


MR. KRAWCZYK:  All those numbers? 


MR. LUCEY:  Sure. 


MR. KRAWCZYK:  And to be clear, I mean, I 


want to be very clear about this.  There have been no 


allegations there’s been an amalgamation of these entities 


so far.  Is that where we are going into trial? 
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MR. LUCEY:  I’m not alleging 


amalgamation. 


THE COURT:  Sounds like it’s getting 


pretty close. 


MR. KRAWCZYK:  Yeah.  I mean, that’s 


exactly what this is for.   


MR. LUCEY:  I have not moved for 


amalgamation motion.  I have not alleged it. 


THE COURT:  All right.   


MR. LUCEY:  Exhibit 32.22, this is an e-


mail from Leanne Keeles part owner of defendant LL and 


treasury of the association -- and at this point in time I 


believe she is also on the board, this is 2018.  And at 


this point in time, she is the liaison for the board and 


the developer to Golf Gym LLC, the golf club.  And so 


essentially the testimony will be essentially she’s 


running it.  But this is a response by her to Golf Gym’s 


leader Bob regarding why aren’t you passing a bigger 


assessment to help fund our negative cashflow here, and 


her explanation about how the finances are working.  Your 


Honor, first and foremost this is not hearsay because it 


is a declaration by a party opponent within the scope of 


their services.  Whether it’s Leanne’s developer role as 


liaison for the association to the golf club or as the 


treasury of the association both roles are within the 
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scope. 


THE COURT:  Hang on for a minute. 


MR. LUCEY:  Yes, sir. 


(Pause) 


THE COURT:  All right.  So, go ahead, 


tell me again. 


MR. LUCEY:  So, the bottom e-mail, Your 


Honor, is an e-mail, blanket wide e-mail, from the 


association to its homeowners saying basically life is 


good, things are great.  We still might give you a slight 


assessment of $275, but everything is working out great, 


okay.  The Golf Gym, golf club then objects and says $275, 


that won’t do enough for us, we need more money than that.  


Leanne then responds to all the reason that you can’t do 


more, doesn’t want to do more whatever else.  This is not 


hearsay because it is done within the scope and course of 


Leanne’s employment for both entities, and it’s admission 


by a party opponent.  To the extent it is deemed 


otherwise, it is also not being offered to the truth of 


the matter asserted.  The gist of the newsletter is 


finances are great and we can explain them.  This is being 


offered to show how bad the finances are.  It’s not being 


offered for the truth of the matter asserted; it’s being 


offered to the falsity of the matter asserted.  So, the 


two reason it’s admissible.  
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MR. KRAWCZYK:  So, I only objected to the 


top part of this, not the e-mail communication from the 


HOA to all the homeowners, but the top part, and part of 


my objection was based on I didn’t know what the court’s 


decision was going to be about the HOA and its alignment, 


because it looks like Ms. Keeles is responding on behalf 


of the HOA, and if that’s the case then I do think this is 


probably an admission by a party opponent.  Now, that 


being said, it is being offered for the truth of the 


matter asserted, that’s just inescapable but since it’s an 


admission by a party opponent, I think it probably is 


admissible so. 


 THE COURT:  Is that what you was doing 


for the HOA? 


MR. LUCEY:  Well, the HOA, but she also 


controls the HOA, excuse me, and the golf course for the 


developer.  She’s acting in both capacities here.  She’s 


in that HOA position because she -- 


THE COURT:  Was she responding for the -- 


as the representative of the HOA at this time when she’s –


- 


MR. LUCEY:  As the developer’s 


representative of the HOA. 


THE COURT:  All right.  I’m going to let 


it be admission then. 
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MR. KRAWCZYK:  Yeah, I think so.  This 


brings up another evidentiary thing before we get to 


trial. 


THE COURT:  Okay. 


MR. KRAWCZYK:  So much of this, so much 


of the evidence depends on who it’s being offered for or 


against.  I don’t know how we treat that, if we treat it 


at all.  But so much of these documents are admissible 


under the party opponent exception depending on what hat 


folks are wearing. 


THE COURT:  Well, I think that whether 


the jury follow it or not, it might be viable saying this 


is admitted for the purpose as to whatever top sale or LL 


of SC or whoever, I don’t know that the jury is ever going 


to follow that though. 


MR. KRAWCZYK:  I don’t think they are.  I 


can’t follow it. 


THE COURT:  I can’t either.   


MR. LUCEY:  It’s a situation, the 


developer --  


THE COURT:  But it comes in.  I mean, it 


doesn’t mean it’s not coming in.  I just -- if you think 


it’s something that I can tell the jury when it comes in 


that will be helpful. 


MR. KRAWCZYK:  Uh-hm. 
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THE COURT:  I’m more than glad to try it. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Okay.  Sometimes, the more 


you say the worse it gets. 


MR. KRAWCZYK:  Yeah. 


THE COURT:  But -- 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  All right.   


MR. LUCEY:  Exhibit 11.1 is identical to 


the previously heard issues relating to Lourie Gardner.  


The exhibit has a Lourie Gardner memo at page 20 and 21. 


THE COURT:  What’s the first page I’m 


looking at? 


MR. LUCEY:  The first page is this is a 


file from the developer.  This is developer’s file on dept 


X. 


THE COURT:  Okay. 


MR. LUCEY:  This is the developer’s 2013 


file when he tried to buy the note from the golf course 


prior to it going into foreclosure, and this is the advice 


he got from Lourie Gardner during that effort, and that’s 


found on page 20 and 21.  And her memo for some reason is 


filed in reverse order so the second page is first.  So, 


she starts out by saying, Hi Wayne, I want to recap my 


thoughts based on our conversation about the golf course.  
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So not only is it not hearsay because it’s by an agent --


deceleration by an agent within the course and scope of 


her employment but this is also contemporarily recorded 


recollection which is an independent hearsay objection.  


It's also her recording of Wayne’s thoughts from a phone 


conversation which is also an admission by a party 


opponent.  She goes on to provide, just like the other 


memorandums, her advice about the acquisitions or non-


acquisition of the golf course, and whether or not the 


golf course should be acquired by the developer and 


various financial ramifications of acquiring the golf 


course or not acquiring the golf course.  You need to 


acquire it one way or another to sell lots, but owning a 


golf course is a nightmare, you should avoid it at all 


costs.  This is a -- this document is admissible for all 


the prior reasons we discussed with regards to the 


developer’s agent during the course and scope of her duty, 


the other hearsay exception.  And it also constitutes 


notice to Mr. Wayne Rajiford from 2013 that the 


acquisition cost of a golf course is only a small cost -- 


is only a small part of the cost.  The maintenance cost is 


a very significant problem. 


You will see on the fourth paragraph -- 


fifth paragraph of page one where she refers to HOAs going 


upside-down and holding the bag because communities 
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falling into disrepair because the homeowners can’t afford 


to pay the bills.  So, these two pages are the only two 


pages in the exhibit as I understand that the defendant 


has objected to. 


MR. KRAWCZYK:  Almost, and also the last 


page. 


THE COURT:  And also, the last? 


MR. KRAWCZYK:  Yeah, it’s bates ending 


961, the very last page of the packet.  I think this is 


also something from Ms. Gardner that was sent to Wayne.  


So, we have already talked about Ms. Gardner, and I’m 


going to brief the court on that issue about whether or 


not she’s an agent, and that qualifies for hearsay.  I 


also want to raise to the court’s attention that the date 


of this e-mail we’ve been discussing and apparently also 


this last page memo is from June and July of 2013 that was 


even before Mr. Rajiford even became the developer.  So, 


you know, our position would be that this is also not 


relevant because this is before his time as developer even 


commenced.  He didn’t get the deed in lieu until September 


of that year, and then, of course, the foreclosure sale is 


in November of that year. 


THE COURT:  So how -- if it’s before he’s 


developer -- 


MR. LUCEY:  Mr. Rajiford didn’t get a 
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brain cleanse the day he became developer.  This is 


knowledge and notice he acquired as he foreclosed on the 


property that he took the board with him as the developer.   


THE COURT:  Say that again please.  


Notice when he foreclosed on the property -- 


MR. LUCEY:  This is knowledge and notice 


receive by Mr. Rajiford as he’s foreclosing on Mount 


Vintage that he carries forward with him into his 


management of Mount Vintage.  This is notice to him of the 


financial problems that are associated with these 


amenities.  He knew from day one why there were problems 


with the amenities.  As it turns out, and this is the 


courthouse, he bid 1.5 million for the course in 2013 as 


he was foreclosing, as he was completing his foreclosure.  


He lost that bid to Apex Bank, they bid more.  They bid 


2.2, he wouldn’t bid 2.2.  He didn’t think it was worth 


it.  Because he lost the bid to Apex in 2013 at 2.2, the 


homeowners ended up paying in 2016, 2.9 million to get 


back.  Mr. Rajiford personally only offered 1.5 million 


for it. 


MR. KRAWCZYK:  Okay.  Let’s go back a 


little bit further back on that because the historical 


context is really interested.  It as the initial 


developer, MD Development, that sold or spun off the golf 


course and the town center long before Mr. Raijiford was 
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ever involved, and then both of those assets, amenities, 


were transferred to other entities that incumbered those 


properties with debt that defaulted, that ended up going 


into this Plantation Alliance entity. 


THE COURT:  That went into what? 


MR. KRAWCZYK:  They went into a separate 


LLC, setup by someone else called Plantation Alliance but 


the golf course and the town center went into that.  


Plantation Alliance encumbered those amenities again with 


debt, defaulted, and that’s how a bank ended up with 


ownership in this.  It’s not that Mr. Rajiford somehow 


allowed these amenities to go into foreclosure, and he was 


asleep at the wheel, that just didn’t happen.  By the time 


he became the developer they were already out of the 


developer chain of title going back years, and no one did 


anything about it including the plaintiff homeowners who 


were there at the time that they were spun off into 


separate entities.  So, yeah, it’s regrettable that Mr. 


Rajiford lost his bid, but they were already out of the 


development by the time he came on and acquired developer 


rights. 


THE COURT:  So, what is the relevance of 


it?  And, maybe, I’m just being obtuse over here, I’m just 


-- 


MR. LUCEY:  Well, the primary relevance 
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of this document is it advices Rajiford that the golf 


course -- 


THE COURT:  It’s going to cost him money. 


MR. LUCEY:  It’s unmanageable.  You can’t 


afford it, and the homeowners can’t afford it.  He never 


discloses information to the board of directors when they 


vote on the acquisition of the golf course.  He never 


discloses to the board of directors that he once bid on 


it.  He never exposed to the bord of directors that he 


only bit 1.5 because it was only worth 1.1.   


MR. KRAWCZYK:  The testimony at trial is 


going to be that when the board of directors voted to 


acquire those amenities Wayne told them, you’re 


overpaying, and they did it anyway because they had no 


other choice.  It was either pay too much and get the 


amenities or let it turn into a wheat field.  It was one 


or the other.  The bank held a gun to their head, and then 


they made the best choice out of a bad decision.  That’s 


going to be the testimony. 


THE COURT:  And the only way the 


development is going to go is to have the golf course? 


MR. KRAWCZYK:  That’s right. 


THE COURT:  Well, I mean, I can see your 


first -- well, how about this last one document that’s 


dated for June 12th?  I haven’t -- let me look at it right 
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quick.   


(Pause) 


MR. LUCEY:  In large part that this last 


page simply reinforces Lourie Gardner’s role in this 


development.  She is the business mind; she is the 


consultant.  These are all of the steps that she is 


advising.  As they’re getting ready to complete their 


foreclosure and take over Mount Vintage this is all done 


by an agent of a party opponent and the course and scope 


of her employment is all an admission by a party opponent 


and it’s also business record.  It’s also 


contemporaneously recorded business record.  And the whole 


file is Mr. Rajiford’s file from 2013.  These are all his 


business records.   


THE COURT:  I’m not going to let that in 


right now, if she opens the door somehow, maybe, you can.  


But I’m not going to let that in, okay.   


The first one, I am. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Okay.  So, that’s limited, 


Mr. Lucey, to the last page. 


MR. LUCEY:  Yes, sir. 


THE COURT:  Okay. 


MR. LUCEY:  Exhibit 37.12 is an e-mail by 


a gentleman named Rick Atkins.  Rick Atkins, Your Honor, 
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has been Mr. Rajiford’s marketing agent at Mount Vintage 


for roughly ten or so years.  Originally, he was working 


for Al, the main realtor.  And then Al died and Rick took 


over.  He’s been probably sole sales agent for Mr. 


Rajiford for, maybe, the last eight or nine years.  He 


actually assisted Mr. Rajiford in acquiring a lot of his 


lots, and he’s involved in marketing.  In fact, Mr. 


Rajiford pays for what they call Mr. Atkin’s collateral, 


his marketing materials, his business cards are paid out 


of LL of South Carolina’s books.   


Mr. Rick Atkins wrote to this gentleman, 


John, in response to his question, and made a 


representation that the developer spent $500,000 last year 


in marketing Mount Vintage.  He did not; that’s a lie.  


This is being offered for the falsity of the matter.  This 


is an admission, a false admission, by a party opponent, 


and this is within the course and scope of Rick Atkins 


employment.  Mr. Rajiford has admitted under oath, ten 


days ago, that this was false when made, that, maybe, he 


spent 50,000 the prior year.  Thank you. 


MR. KRAWCZYK:  Yes, sir.  So, Mr. Atkins 


is a real estate agent.  He works for a different real 


estate company.  He’s dedicated to selling Mount Vintage 


properties because he’s a resident of Mount Vintage.  I 


mean, there’s not doubt that he was wrong about this 
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$500,000 figure.  Our position is that he’s not an agent 


of LL, we’ve already argued the hearsay stuff -- but now 


we’ve got a relevance, and a 403 problem.  The importance 


of this document to them is here you have a real estate 


agent who is telling someone else that $500,000 was spent 


on marketing.  Okay, he was wrong, all right.  What’s the 


relevance of that?  Who does that matter to?  This 


gentleman that it was sent to, John Davis, he’s not 


involved in this case.  There’s been no evidence that he 


relied on this to his detriment, and even if, you know, 


this were relevant this is still a 403 problem.  They’re 


trying to use that to show that somehow there’s a grand 


conspiracy of liars around Wayne Rajiford, and here’s Rick 


Atkins being another one, and I -- 


THE COURT:  I agree with you. 


MR. KRAWCZYK:  Yeah. 


THE COURT:  I agree with you.  I think 


that, you know, they may open the door and let it in, but 


right now, I’m not going to let it in.  I think it’s 403, 


it’s just no -- I don’t see that it’s got much relevance 


to anything in this case really except everybody is a 


general liar. 


MR. LUCEY:  Well, the relevance is, Your 


Honor, is that they actually didn’t market this property.  


They drove down all of the values for three and a half 
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years while they brought another hundred lots.  They 


didn’t start marketing until after the caused the 


amenities to be brought on the backs of the homeowner; 


that’s the relevance.  There was no marketing. 


THE COURT:  I -- let me just say this.  


You know, I’m trying to make this thing out -- I don’t 


have the benefit of having heard all of the facts, but 


right now I’m saying I’m not allowing it in.  If you want 


to try it during the trial, I’m not going to stop you.  


But you’re going to have to -- I would make a call then.  


Right now, I don’t think it’s relevant, and I think it is 


-- 403. 


MR. LUCEY:  Exhibit 7.7, sir. 


THE COURT:  Okay. 


MR. LUCEY:  This is the audit for the 


year 2016 for the Mount Vintage homeowners association.  


The audits, the court may be aware, any CPA analysis of 


your books would typically be accompanied by one of more 


notes.  Notes explains one or more numbers, and the 


financial statement; it’s a form of clarity by 


accountants.  This audit has three pages of notes attached 


to it as does every year at Mount Vintage, and those notes 


have been objected to by the defendants.  The court will 


find those notes beginning at bates stamp 35. 


MR. KRAWCZYK:  No, that’s not my 
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objection.   


MR. LUCEY:  I thought you said notes. 


MR. KRAWCZYK:  Yeah.  This is found on 


page four through six. 


THE COURT:  What page is it? 


MR. KRAWCZYK:  Four through six.  There’s 


no bates stamps on these pages.  It’s literally like the 


fourth page of this document.  And four through six, I 


don’t know how this got objected, but this is just an e-


mail stream from the -- 


THE COURT:  Yeah. 


MR. KRAWCZYK:  A homeowner, you know, the 


secretary for the board, and so, that’s hearsay.  It’s 


also not relevant to anything. 


THE COURT:  And it’s not part of the 


document. 


MR. KRAWCZYK:  Yes, it’s not part of the 


document.  So, we would ask that that be out.  Everything 


else I don’t have an objection to. 


MR. LUCEY:  That’s fine, Your Honor. 


THE COURT:  Okay, good. 


MR. LUCEY:  Exhibit 18.59, this is an e-


mail report by two members of the HOA board, excuse me, 


board committee that have been assigned to investigate 


what the court will hear about next week called fourth and 
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parcels.  It’s about four dozen parcels of real estate in 


or around Mount Vintage that are not tied into the 


conveyance property or, perhaps, not at all.  First, let’s 


-- the greenspace at the front entrances; it’s green, it’s 


out there; it’s not on a map as greenspace but there isn’t 


actually an official document, recorded document, that 


says hey, that greenspace belongs to those conveyance.  


So, they had an effort -- or it’s governed by those 


conveyance.  They had an effort to investigate the orphan 


parcels.  This is the work from one of the persons on the 


committee, Paul, to Jerry Gerzz –- G-E-R-Z-Z.  He’s a 


board member named Jerry Schaefer.  They have been 


collaborating on assembling this list, and the list is 


attached.  This is not offered for the truth of the matter 


asserted.  It’s offered as the ongoing list that they were 


working on, that they were investigating.  It is an 


admission by a party opponent.  These two gentlemen 


assembled it in the course and scope of their employment 


for the association, and so it’s not being offered for the 


truth of the matter asserted.  It’s actually being offered 


to show that the board of directors has been working on 


this issue since 2017, seven years, seven and a half 


years.  This similar list shows up in the annual meeting 


presentation in 2019.  This is the earlier version of what 


was presented to the homeowners in 2019. 
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THE COURT:  And that goes to what as far 


as your cause of action is concerned? 


MR. LUCEY:  It goes to our breach of 


fiduciary duty, Your Honor.  The developer has been aware 


for 13 years that there are 48 odd, unmanaged parcels, in 


and around Mount Vintage that needed to be part of this 


development that aren’t.  Case in point, three months ago 


a foreclosure occurred on some of the greenspace.  Stanley 


Martin brought it.  They filed -- this is the greenspace 


at the rear entrance; what’s called the north entrance.  


They brought -- they had filed an Edgefield County 


application to build a house on the homeowners’ 


greenspace.  The developer gave them a letter permitting 


them to do it.  He not only did not try and get the 


greenspace back, he gave another developer permission to 


build a house, a residential house, structure, on the 


homeowner’s greenspace at the entrance.  Thank God we 


found out about it.  It was blocked as Your Honor refused 


to approve it, but it’s part of the plaintiff’s breach of 


fiduciary duty against the developer who’s supposed to be 


the steward of this pub, and has been acting against the 


pub’s interest. 


MR. KRAWCZYK:  So, my objection to this 


is relevance.  I’m not aware of where in the conveyance or 


anywhere generally there’s an obligation on developers to 
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purchase so called orphan parcels back.  Land that is 


within the development but was never for whatever reason 


designated particularly by a prior developer. 


THE COURT:  Is there anything in the, I 


guess, the bylaws, convenance, or anything in advertising 


materials that show any of these lots as being part of 


this deal? 


MR. KRAWCZYK:  Not that I’m aware of. 


THE COURT:  Well, if they’re not part of 


-- or if they’ve not been made -- represented to be part 


of this deal, I mean, because I heard you say earlier -- 


or I thought I heard you say this greenspace is shown to 


be a greenspace for everybody, but then they don’t have 


any documents showing it’s been -- it ties it into the 


homeowners association or to the development.  But these 


other documents doesn’t seem to have the same thing, these 


other lots. 


MR. LUCEY:  Yes, for instance, the 


greenspace at the real entrance has greenspace on the 


neighborhood map since the beginning of time.  That same 


map -- 


THE COURT:  Are these lots showing on 


that map? 


THE COURT:  The greenspace for that rear 


entrance lot that -- 
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THE COURT:  No, I’m talking about these 


other lots that are on here and it’s referenced. 


MR. LUCEY:  They are almost all shown on 


there.  One of them, one of them, is shown as future 


development.  We don’t include that in our list.  


Everything else is shown on there as land that’s adjacent 


to the golf course, between the houses and the golf 


course.  Not land for development.  It is actually, like 


for instance, there’s another 35 acre -- 39-acre parcel 


that recently surfaced.  That’s part of the drainage plan, 


the DHEC approved drainage plan, for this neighborhood.  


It’s shown as trees in the neighborhood plans says 20 -- 


says the year 2000.  It’s shown as vacant space between 


houses and a golf course.  So, yes, it is -- 


THE COURT:  So, going back to this.  I’m 


looking at this July 17th of ‘21 Goldhorn to Schaefer, and 


it says you got 1.7 acres of roads, 116.17 acres and all 


of those. 


MR. LUCEY:  The roads are part of it.  


The developer -- this developer has never gathered up the 


ownership of the roads to give to the association.  A 


prior developer -- 


THE COURT:   A road usually went to the 


county or the state. 


MR. LUCEY:  You have to construct them to 
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an acceptable standard before you can get them to a county 


or a state which these are not which these are not.  And 


when he foreclosed, he never made arrangements to get the 


roads from the prior developer.  So, the association -- 


THE COURT:  Are these -- the refence to 


these different lots that I’m looking at, if I were buying 


into this development, would I have something that would 


show me or represent to me that this was included within 


that development? 


MR. LUCEY:  Visually, yes.  For instance, 


a couple of these parcels are the boards on the roads in 


the development. 


THE COURT:  Okay, I mean, that may be.  


I’m just -- tell you what, I think you’re just going to 


have to lay some kind of foundation to show me that it was 


part of it.  I think if it was then I think is relevant, 


but if it’s just the parcels out there that were not ever 


made part of the deal to anybody else then I think that’s 


another question. 


MR. LUCEY:  Okay. 


THE COURT:  Okay.  And I’m sorry to be 


wishy washy on that, I just -- 


MR. KRAWCZYK:  No, it’s complicated 


stuff. 


THE COURT:  I would say it is.  That’s 
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why y’all make the big dollars.   


Exhibit 16.11, I should have put it up 


with -- the same time as 19.3, it is the e-mail version of 


19.3.  So, all the arguments presumably the ruling that 


the court already granted in 19.3 the Lourie Gardner e-


mail would apply to this.  It’s just this one -- this 


version has a date on it, page eight of the exhibit, Your 


Honor; page eight of 16.11.  This version of Exhibit 19.2 


has an e-mail transmission and date showing the receipt of 


it, and sending receipt of it. 


THE COURT:  What is 19.3 again? 


MR. LUCKEY:  19.3 was a -- 


THE COURT:  I got it.  I got it.  


MR. LUCEY:  Yeah.   


THE COURT:  Okay, and tell me how it ties 


in please, Mr. Lucey. 


MR. LUCEY:  It’s the exact same document 


as 19.3.  It’s just on an e-mail format showing that it 


got sent and got received, that’s all.  And the only 


reason we care is this document was used in one of the 


depositions instead of 19.3.  Same document and presumably 


be the same ruling by the court.  


MR. KRAWCZYK:  Yeah, I think your ruling 


applies just the same on that. 


THE COURT:  Okay. 
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MR. KRAWCZYK:  And so, I’m going to about 


-- the independent contractor thing.  


THE COURT:  All right. 


MR. KRAWCZYK:  There is an addition to 


this packet of documents that I have an objection to.  If 


you start right after that e-mail string Mr. Lucey was 


referencing this -- 


THE COURT:  And we’re looking at 16.11?  


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  Okay.  So, what bates number 


am I starting on? 


MR. KRAWCZYK:  It ends 4-8-8 and it goes 


to 4-8-9 and 490.  This is apparently advertising material 


for a different subdivision, Three Runs Plantations. 


MR. LUCEY:  We’re happy to remove it, 


Your Honor. 


THE COURT:  Okay.  Perfect. 


MR. LUCEY:  So, I think the last exhibit 


I’m going to ask the court to look at today -- 


THE COURT:  Did I hear you say last 


exhibit? 


MR. LUCEY:  Yes, sir. 


(Laughter) 


MR. KRAWCZYK:  Make him sign an 


affidavit.   
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MR. LUCEY:  Exhibit 63.26. 


MR. KRAWCZYK:  I can make this easy, I 


think -- the court’s prior ruling about alignment.  I 


think this is an admission by a party opponent. 


THE COURT:  Good enough.  Are you 


planning on putting these in some type of notebook? 


MR. LUCEY:  Yes, sir. 


THE COURT:  Do you plan on giving the 


jury notebooks they can have and look at it while they’re 


going through it? 


MR. LUCEY:  No, we’re going to be putting 


them on the board in multimedia if that’s acceptable to 


the court? 


THE COURT:  Fine with me.  You know, one 


thing I do, just for FYI, if you’re going to show 


multimedia in your opening make sure they’ve already been 


admitted in the record other than that, I have no problem. 


MR. LUCEY:  Which is my last point with 


the court, Your Honor. 


THE COURT:  Okay. 


MR. LUCEY:  Lourie Gardner, those are 


admissions by a party opponent during the course and 


scope, I should be able to use those in my opening.  I can 


use an admission by a party opponent at -- in any way that 


I am inclined subjected to the court’s ruling.  And at any 
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way I’m inclined at any point in my case.  I can publish 


it; I can do anything I want.  I’m supposed to be able to 


use it in my opening.  If we could possibly have briefing 


in opposition to any of her e-mails be due say, you know, 


midmorning Friday or so, so we can -- the court can make 


any ruling.  I understand that they’re in unless they show 


otherwise, but I want to be comfortable using them in my 


opening. 


THE COURT:  All right. 


MR. KRAWCZYK:  Yeah, I think that’s fine.  


I think I can make, let’s say, noon Friday, but I think I 


can do it.  There are only two objections I think that Mr. 


Lucey had to my documents and I think Your Honor’s already 


resolved them, and probably against me. 


THE COURT:  Sorry about that. 


MR. KRAWCZYK:  The first one is, it was a 


copy of the 2020 homeowner’s petition against 


participation in light of Your Honor’s prior ruling that, 


you know, there’s no relevance to homeowners expressing 


directly as testimony that they don’t support the lawsuit.  


I think that probably resolved the fact that that petition 


is not admissible. 


THE COURT:  And, you know, who knows 


what’s going to happen during the trial.  Things may open 


the door, I don’t -- 
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MR. KRAWCZYK:  That’s correct. 


THE COURT:  Okay. 


MR. KRAWCZYK:  And then the second one 


was the court’s order granting partial settlement.  I 


think we’ve resolved that by saying how we were going to 


address it, and the fact that -- 


THE COURT:  That was resolved, that was 


disputed or whatever that -- 


MR. KRAWCZYK:  That -- 


THE COURT:  Dismissed and you resolved -- 


MR. KRAWCZYK:  Dismissed or resolved, and 


that I can’t bring up the funds that are being held by 


plaintiff’s counsel.  That would come up and setoff if 


ever. 


THE COURT:  Well, let me all right -- Mr. 


Lucey, you agree with that? 


MR. LUCEY:  Yes, sir. 


THE COURT:  Let me ask you, how long --


just from my perspective and seeing how this case is going 


to operate, are you going to end up like when Mr. Lucey 


puts up a witness are you going to cross-examine them 


along with, Mr. Buckinham? 


MR. BUCKINHAM:  I don’t have any 


intention to do that, Your Honor. 


THE COURT:  Okay. 


ROA_00515







 119


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MR. BUCKINHAM:  I reserve the right to do 


it if, let you say, you never know what pops up. 


THE COURT:  I mean, if they’re a party 


opponent I think you certainly have that right.   


MR. BUCKINHAM:  That’s correct, Your 


Honor.  But at this point -- 


THE COURT:  Are you going to do opening 


statements too? 


MR. BUCKINHAM:  I’m not intending to at 


the moment, Your Honor. 


THE COURT:  Okay.  I mean, you have that 


right. 


MR. BUCKINHAM:  I understand that. 


THE COURT:  I just want to know.   


MR. LUCEY:  Can we ask for notice by 


Sunday night if they change their mind, and decide to make 


MR. BUCKINHAM:  Yeah, absolutely.   


THE COURT:  Yeah, please.  I mean, as 


much as y’all can agree upon.  I know that this -- it’s a 


fight, that’s why we are here.  And I know that we’re not 


over here kissing each other on the back.  We’re going to 


fight.  But as much we can agree upon that would be great. 


What chance do you think of there being a 


resolution of this before we get to Edgefield? 


MR. LUCEY:  As of today, zero. 
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THE COURT:  Sir? 


MR. LUCEY:  As of today, zero, sir. 


THE COURT:  Do y’all have plans for 


further negotiations?  


MR. KRAWCZYK:  I would -- 


THE COURT:  I don’t care if you do or 


not.  I’m just kind of curious.   


MR. KRAWCZYK:  And I got no problem 


saying this, if I can convenience my clients to sit back 


down for another mediation, but I don’t have like an offer 


to put on the table.  I think it’s going to take people 


discussing this, and sitting across from each other if 


we’re going to get to a resolution. 


THE COURT:  Right.  Well, do me a favor. 


MR. KRAWCZYK:  Yes, sir. 


THE COURT:  I mean, if you don’t, great.  


If you do, great.  Just -- I hate to tie up two weeks for 


Edgefield if it’s not needed.  So as soon as y’all -- if 


you’re going to get rid of it let me know. 


MR. LUCEY:  One other matter, Your Honor, 


we expect that Ronnie Maxwell is going to enter an 


appearance to assist us with jury strikes on Monday. 


THE COURT:  Who is that? 


MR. LUCEY:  Ronnie Maxwell from Aiken. 


THE COURT:  Is he an attorney there? 


ROA_00517







 121


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MR. LUCEY:  Yes, sir.  Past president of 


the bar association.   


THE COURT:  Is he going to what, help you 


pick a jury or something? 


MR. LUCEY:  Yes, sir.  That’s it.  Thank 


you. 


THE COURT:  All right. 


MR. KRAWCZYK:  Can I also ask a question 


of how likely we’re going to finish this in two weeks?  


MR. LUCEY:  Our plan is to finish in two 


weeks.    


MR. KRAWCZYK:  How long do you think your 


case is going to take? 


THE COURT:  To put y’all -- I’m glad you 


brought that up.  You know, I’ve got reelection this year, 


and I’ve got to go to citizens committee meeting Tuesday 


the 24th in Greenville at four.  So, I will have to quit, 


go up there, and then come back.  But just -- Tuesday 


afternoon at some point, I don’t know how far Edgefield is 


from Greenville. 


MR. KRAWCZYK:  It will take you about two 


hours.   


THE COURT:  Yeah, I think that’s probably 


about right.   


MR. KRAWCZYK:  I’ve made the drive many 
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times in this case. 


THE COURT:  So, maybe, not even come back 


after lunch.  That might just be -- I hate to do that to 


you.  I’m open to working as late and as long as y’all 


want to.  I hate to tie up the staff if we don’t have to, 


but whatever y’all want to do; it’s your case.  So, you 


just tell me, and I’m good to go.   


MR. LUCEY:  I think Monday morning they 


have us there at 10 a.m. for roster hearing, does that 


sound –- 


MR. KRAWCZYK:  That’s when they noticed 


us. 


THE COURT:  You know, I haven’t even 


looked what time.  When they get the jury in, I would 


assume they coming in at nine and start qualifying at 10, 


but I don’t even know that I have anything else.  I don’t 


think there’s anything on the roster for that week.  The 


next week, the second week, I think they had other trials 


backing you up.  That’s my understanding. 


MR. LUCEY:  Got you.  Thank you, sir. 


THE COURT:  But I will double check, and 


let y’all know. 


MR. LUCEY:  Thank you. 


THE COURT:  All right, guys.  Y’all have 


my number, if you need it, call me. 
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MR. LUCEY:  Thank you. 


MR. KRAWCZYK:  Thank you. 


THE COURT:  Appreciate you guys.  That’s 


what I just told them, September 24th is my citizens 


committee meeting. 


All right, guys. 


MR. LUCEY:  Thank you. 


THE COURT:  Interesting case. 


END OF PROCEEDINGS  
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CERTIFICATE OF REPORTER 


STATE OF SOUTH CAROLINA  ) 


COUNTY OF RICHLAND   ) 


 I, Crystal Banks, Official Court 


Reporter/Transcriber for the Judicial Circuit of 


the State of South Carolina, do hereby certify that 


the foregoing is a true, accurate and Complete 


Transcript of Record of the proceedings had and 


evidence introduced in the hearing of the captioned 


case, relative to appeal, in the Court of Common 


Pleas for Edgefield County, South Carolina, on the 


day 11th of September, 2024. 


 I do further certify that I am neither of kin, 


counsel nor interest to any party hereto. 


     


 ______________________________ 


 Crystal Banks, Court Reporter/Transcriber 


      


_______________________
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SMITH, MASSEY, BRODIE, GUYNN & MAYES, LLC
ATTORNEYS AND COUNSELORS AT LAW
Gary H. SMITH, III POST OFFICE Box 519 TELEPHONE
Wn. RAY MASSEY* 210 COLONY PARKWAY, SOUTHEAST (803) 643-4110
BRAD A. BRODIE AIKEN, SOUTH CAROLINA 29802 FACSIMILE
MARY O. GUYNN** (803) 643-8140
W. DANIEL MAYES (803) 644-9057
SCOTT W. PATTERSON
*ALSO LICENSED IN NORTH CAROLINA
**ALSO LICENSED IN GEORGIA
November 27, 2013
Via Email
Original Via Overnight Delivery
Kyle B. Parker
Pope & Hudgens, P.A.
1508 College Street
P.O. Box 190
Newberry, South Carolina 29108
Dear Mr. Parker:
Enclosed herewith please find the following original documents (the “Seller’s
Documents”):
(1) Limited Warranty Deed from Raiford Topsail Island Investments, LLC;
(2) Quitclaim Deed from LL of SC, LLC;
(3) Owner’s Affidavit;
(4) Assignment of Hooker and Knight Promissory Note;
(5) Assignment of P.K. Knight Mortgage;
(6) Assignment of Hooker Retirement Investments Mortgage;
(7) South Carolina Non-resident Withholding Affidavit; and
(8) FIRPTA.
You are hereby instructed to hold the Seller’s Documents in trust unless and until
you disburse all proceeds to the Seller in accordance with documents previously provided
to you which includes the Payoff Statement (a copy of which is enclosed) as well as
reimbursement for taxes in the amount of $13,815.23. Please wire these sums in
accordance with the enclosed wiring instructions.
You are not to release any of the Seller’s Documents unless and until the above
has been satisfied. If at any time you are instructed by me or the Seller to return the
Seller’s Documents, you agree to do so. With best regards, I remain
Very truly yours,
Enclosure
*
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WIRING INSTRUCTIONS
Bank: First Citizens Bank & Trust Company, Inc.
Address: 518 Georgia Avenue
North Augusta, SC 29841
Account Name: LL of SC, LLC
Account Holders Address: 616 Edgefield Rd Suite 115
North Augusta, SC 29841
ABA No: 053906041
Routing No: 052144677301
*
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SMITH, MASSEY, BRODIE, GUYNN & MAYES, LLC
ATTORNEYS AND COUNSELORS AT LAW
GARY H. SMITH, III POST OFFICE Box 519 TELEPHONE
We. RAY MASSEY* 210 COLONY PARKWAY, SOUTHEAST (803) 643-4110
BRAD A. BRODIE AIKEN, SOUTH CAROLINA 29802 FACSIMILE
MARY ©. GUYNN** (803) 643-8140
W. DANIEL MAYES (803) 644-9057
SCOTT W. PATTERSON
*ALSO LICENSED IN NORTH CAROLINA
**ALSO LICENSED IN GEORGIA
November 27, 2013
Kyle B. Parker
Pope & Hudgens, P.A.
1508 College Street
P.O. Box 190
Newberry, South Carolina 29108
RE: PAYOFF QUOTE
Dear Mr. Parker:
The total amount due to my clients, Raiford Topsail Island Investments, LLC and
LL of SC, LLC, as of November 30, 2013 is as follows:
Principal and Interest on Loan to K&H Development Company: $3,500,000.00
Principal and Interest on Loan to Hooker and Knight: $ 159,000.00
TOTAL PAYOFF $3,659,000.00
The payoff should be remitted by wire transfer in accordance with the attached
instructions. My client shall proceed to convey all of its interest in the collateral more
particularly set forth in that certain Option Agreement between LL of SC, LLC and K&H
Development Company, LLC. With best regards, I remain
Sincerely,
\W
Mary Of Guynn
Enclosure
*
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STATE OF SOUTH CAROLINA _ )
) TITLE TO REAL ESTATE
COUNTY OF EDGEFIELD )
KNOW ALL MEN BY THESE PRESENTS:
That RAIFORD TOPSAIL ISLAND INVESTMENTS, LLC, a South Carolina limited
liability company, (hereinafter called “Grantor”), for and in consideration of the sum of THREE
MILLION FIVE HUNDRED THOUSAND AND NO/100 Dollars ($3,500,000.00), to it in hand
paid at and before the sealing of these presents by
(hereinafter called “Grantee”), the receipt of which is hereby acknowledged, have granted,
bargained, sold and released, and by these presents does grant, bargain, sell and release unto
Grantee, its successors and assigns, the following described real estate, to wit:
SEE EXHIBIT A ATTACHED HERETO AND INCORPORATED HEREIN
Grantee’s Address:
TOGETHER with all and singular the rights, members, hereditaments and appurtenances
to the said premises belonging or in anywise incident or appertaining thereto,
*
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TO HAVE AND TO HOLD, all and singular the premises before mentioned unto the said
Grantee, its successors and assigns forever, and the Grantor does hereby bind itself and its
successors and assigns, to warrant and forever defend all and singular the said premises unto the
said Grantee, its successors and assigns, against Grantor and its successors and assigns and none
other.
WITNESS the Hand and Seal of the Grantor this_27] day of rember , 2015.
SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF
Witness: _/o.n [OMe S— INVES
Witness: { Male ia By: / | c S)
vy Waype Rdiford/ Member
*
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STATE OF SOUTH CAROLINA _ )
; )
COUNTY OF hive )
PERSONALLY appeared before me the undersigned witness and made oath that s/he saw
the within named Grantor by its duly authorized Member sign, seal and as its act and deed,
deliver the within-written Deed for the uses and purposes therein mentioned and that s/he, with
the other witness whose signature appears above witnessed the execution thereof.
SWORN to before me this
171 day of No vewkay 2013.
Teng KA a
Witness
Notary Plblic for South Carolina
My Commission Expires: _g | Jo {204
g1S0UONERT IG,
ane
MARY 0
. After recording return to
No * Ct
(4%
ms : ener aoe? s
sn ©, NA wr
raw
*
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EXHIBIT A
LOTS IN SECTION “F”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots F-3 and F-4 on that certain plat
by Newby-Procter and Associates dated April 8, 2003 and recorded November 6, 2003 in the
Office of the Clerk of Court for Edgefield County in Judgment Roll 36,672. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
Lot F-3 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on Tax
Map # 122-00-06-003 and Lot F-4 is shown on Tax Map # 122-00-06-004.
LOTS IN SECTION “H”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots H-1, H-2, H-12, H-15, H-20,
H-65 and H-73 on that certain plat by Newby-Procter and Associates dated July 30, 2003 and
recorded in the Office of the Clerk of Court for Edgefield County in Judgment Roll 36,455. Said
plat is incorporated herein and made a part and parcel of this description by reference thereto.
Further reference being made to said plat for a more complete and accurate description of metes,
bounds, distances and location of subject property.
Lot H-1 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on
Tax Map #122-00-09-001; Lot H-2 on Tax Map # 122-00-09-002; Lot H-12 on Tax Map #122-
00-09-012; Lot H-15 on Tax Map # 122-00-09-015; Lot H-20 on Tax Map #122-00-00-020; Lot
H-65 on Tax Map # 122-00-09-065 and Lot H-73 on Tax Map # 122-00-09-073.
AND ALSO All those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lots H-43, H-44, H-45
and H-46 on that certain plat by Newby-Procter and Associates dated July 30, 2003 and recorded
in the Office of the Clerk of Court for Edgefield County in Judgment Roll 36,456. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
Lot H-43 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on
Tax Map #122-00-09-043; H-44 on Tax Map #122-00-09-044; Lot H-45 on Tax Map #122-00-
09-045 and Lot H-46 on Tax Map #122-00-09-046.
LOTS IN SECTION “J”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
*
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State of South Carolina, and being shown and designated as Lots J-1 thorough J-9 inclusive, J-
11, J-13 through J-20 inclusive, J-27, J-28, J-30, J-35, J-36, J-44 through J-47 inclusive, on that
certain plat by Newby-Procter and Associates dated November 23, 2004 and recorded in the
Office of the Clerk of Court for Edgefield County in Judgment Roll 37,368. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property. ,
Lot J-1 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on Tax
Map #122-00-10-001; Lot J-2 on Tax Map #122-00-10-002; Lot J-3 on Tax Map #122-00-10-
003; Lot J-4 on Tax Map #122-00-10-004; Lot J-5 on Tax Map #122-00-10-005; Lot J-6 on Tax
Map #122-00-10-006; Lot J-7 on Tax Map #122-00-10-007; Lot J-8 on Tax Map #122-00-10-
008; Lot J-9 on Tax Map #122-00-10-009; Lot J-11 on Tax Map #122-00-10-011; Lot J-13 on
Tax Map #122-00-10-013; Lot J-14 on Tax Map #122-00-10-014; Lot J-15 on Tax Map #122-
00-10-015; Lot J-16 on Tax Map #122-00-10-016; Lot J-17 on Tax Map #122-00-10-017; Lot J-
18 on Tax Map #122-00-10-018; Lot J-19 on Tax Map #122-00-10-019; Lot J-20 on Tax Map
#122-00-10-020; Lot J-27 on Tax Map #122-00-10-027; Lot J-28 on Tax Map #122-00-10-028;
Lot J-30 on Tax Map #122-00-10-030; Lot J-35 on Tax Map #122-00-10-035; Lot J-36 on Tax
Map #122-00-10-036; Lot J-44 on Tax Map #122-00-10-044; Lot J-45 on Tax Map #122-00-10-
045; Lot J-46 on Tax Map #122-00-10-046 and Lot J-47 on Tax Map #122-00-10-047.
LOTS IN SECTION “K”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots K-7 and K-11, on that certain
plat by Newby-Procter and Associates dated July 21, 2005 and recorded in the Office of the
Clerk of Court for Edgefield County in Judgment Roll 38,031. Said plat is incorporated herein
and made a part and parcel of this description by reference thereto. Further reference being
made to said plat for a more complete and accurate description of metes, bounds, distances and
location of subject property.
Lot K-7 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on
Tax Map #122-00-11-007 and Lot K-11 is shown on Tax Map #122-00-11-011
LOTS IN SECTION “L”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots L-1 thorough L-3 inclusive, Lot
L-7, Lot L-24 through L-29, inclusive, Lot L-31, Lots L-37 through L-39, inclusive, on that
certain plat by Newby-Procter and Associates dated January 26, 2006 and recorded in the Office
of the Clerk of Court for Edgefield County in Judgment Roll 38,149. Said plat is incorporated
herein and made a part and parcel of this description by reference thereto. Further reference
being made to said plat for a more complete and accurate description of metes, bounds, distances
and location of subject property.
LOTS IN SECTION “M”
*
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All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots M-1 through M-10, inclusive,
Lot M-12, Lot M-13, Lots M-18 through M-20, inclusive, Lot M-42, Lot M-44, Lots M-46
through M-49, inclusive and Lot M-53, on that certain plat by Newby-Procter and Associates
dated June 28, 2006 and recorded in the Office of the Clerk of Court for Edgefield County in
Judgment Roll 38,387. Said plat is incorporated herein and made a part and parcel of this
description by reference thereto. Further reference being made to said plat for a more complete
and accurate description of metes, bounds, distances and location of subject property.
AND ALSO ALL those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lot M-29, Lot M-30 and
Lot M-32 on that certain plat by Newby-Procter and Associates dated 26, 2006 and recorded in
the Office of the Clerk of Court for Edgefield County in Judgment Roll 38,149. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
LOTS IN SECTION “N”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots N-1 through N-5, inclusive, Lot
N-10, Lot N-11, Lot N-69, Lot N-70, Lot N-79 through N-83, inclusive, Lot N-85 and Lot N-86,
on that certain plat by Newby-Procter and Associates dated January 26, 2006 and recorded in the
Office of the Clerk of Court for Edgefield County in Judgment Roll 38,149. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
AND ALSO ALL those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lots N-27 through N-37,
inclusive, and Lots N-39 through N-46, inclusive, on that certain plat by Newby-Procter and
Associates dated June 26, 2008 and recorded in the Office of the Clerk of Court for Edgefield
County in Judgment Roll 38,662. Said plat is incorporated herein and made a part and parcel of
this description by reference thereto. Further reference being made to said plat for a more
complete and accurate description of metes, bounds, distances and location of subject property.
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lot N-47, Lot N-49, Lot N-51 and
N-52, Lot N-57, through N-59, inclusive, on that certain plat by Newby-Procter and Associates
dated February 20, 2006 and recorded in the Office of the Clerk of Court for Edgefield County in
Judgment Roll 38,150. Said plat is incorporated herein and made a part and parcel of this
*
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description by reference thereto. Further reference being made to said plat for a more complete
and accurate description of metes, bounds, distances and location of subject property.
Less and Excepting as Released: Lot N-27b
LOTS IN SECTION “O”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots O-1 through O-4, inclusive,
Lots O-9 through O-14, inclusive, Lot O-17, Lot O-22 through O-27, Lot 0-29, Lot O-33, Lot O-
35 and Lot O-37 on that certain plat by Newby-Procter and Associates dated November 30, 2006
and recorded in the Office of the Clerk of Court for Edgefield County in Judgment Roll 38,606.
Said plat is incorporated herein and made a part and parcel of this description by reference
thereto. Further reference being made to said plat for a more complete and accurate description
of metes, bounds, distances and location of subject property.
AND ALSO ALL those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lot O-38, Lot O-41, Lots
0-49 through Lot O-51, inclusive, on that certain plat by Newby-Procter and Associates dated
November 23, 2004 and recorded in the Office of the Clerk of Court for Edgefield County in
Judgment Roll 37,368. Said plat is incorporated herein and made a part and parcel of this
description by reference thereto. Further reference being made to said plat for a more complete
and accurate description of metes, bounds, distances and location of subject property.
LOTS IN SECTION “P”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots P-2, P-5 through P-7, inclusive,
Lot P-9, Lot P-13 through P-18, inclusive and Lots P-21 through P-23, inclusive , on that certain
plat by Newby-Procter and Associates dated February 20, 2006 and recorded in the Office of the
Clerk of Court for Edgefield County in Judgment Roll 38,150. Said plat is incorporated herein
and made a part and parcel of this description by reference thereto. Further reference being
made to said plat for a more complete and accurate description of metes, bounds, distances and
location of subject property.
AND ALSO ALL those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lot P-26, Lot P-27, Lot
P-31, and Lot P-42, on that certain plat by Newby-Procter and Associates dated January 26, 2006
and recorded in the Office of the Clerk of Court for Edgefield County in Judgment Roll 38,149.
Said plat is incorporated herein and made a part and parcel of this description by reference
thereto. Further reference being made to said plat for a more complete and accurate description
of metes, bounds, distances and location of subject property.
PROPERTY B:
*
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All that certain piece, parcel or lot of land, situate, lying and being in the County of Edgefield,
South Carolina, located approximately ten (10) miles South of the Town of Edgefield, State of
South Carolina, and containing 23.26 acres, more or less, designated on that plat of survey
prepared by Newby-Procter and Associates dated May 11, 2004 and recorded in the Office of the
Clerk of Court for Edgefield County in Judgment Roll 37,002. Said plat is incorporated herein
and made a part and parcel of this description by reference thereto. Further reference being
made to said plat for a more complete and accurate description of metes, bounds, distances and
location of subject property.
Less and Excepting as Released: Lots F-18, 20, 21, 22, 23, 24 and 26
PROPERTY C:
All that certain piece, parcel or lot of land, situate, lying and being in the County of Edgefield,
South Carolina, located approximately ten (10) miles South of the Town of Edgefield, State of
South Carolina, near Mount Vintage Plantation Drive, containing sixty-six hundredths (.066) of
an acre, more or less, and designated as Lot P-3 on that plat prepared for MV Development
Company, LLC, by Newby-Procter and Associates, and recorded in Judgment Roll 38,150 in the
Office of the Clerk of Court for Edgefield County, which said plat is incorporated herein and
made a part and parcel of this description by reference thereto. Further reference being made to
said plat for a more complete and accurate description of metes, bounds, distances and location
of subject property.
ALL of the aforesaid lots being the property conveyed to Raiford Topsail Island Investments,
LLC by Deed of the Special Referee for Edgefield County dated November 11, 2013 and
recorded November 18, 2013 in Deed Book 1455, Page 297, Edgefield County Records.
*


11


ROA_00554







STATE OF SOUTH CAROLINA
COUNTY OF EDGEFIELD AFFIDAVIT
PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:
1. I have read the information of this affidavit and I understand such information.
2. The property being transferred is located in Edgefield County, bearing Edgefield County Tax Map Number: 122-00-06-003
et al. was transferred by Raiford Topsail Island Investments, LLC to on
3. Check one of the following: The deed is
(a) X subject to the deed recording fee as a transfer for consideration paid or to be paid in money or money’s
worth.
(b) subject to the deed recording fee as a transfer between a corporation, a partnership, or other entity and a
stockholder, partner, or owner of the entity, or is a transfer to a trust or as a distribution to a trust beneficiary.
(c) exempt from the deed recording fee because (See Information section of affidavit):
(If exempt, please skip items 4 — 7 and go to item 8 of this affidavit.)
4. Check one of the following if either item 3(a) or item 3(b) above has been checked (See Information section
of this affidavit):
(a) Xx The fee is computed on the consideration paid or to be paid in money or money’s worth in the
amount of $3,500,000.00.
(b) The fee is computed on the fair market value or the realty which is
(c) The fee is computed on the fair market value of the realty as established for property tax
purposes which is
5. Check Yes or No__X to the following: A lien or encumbrance existed on the land, tenement, or realty
before the transfer and remained on the land, tenement, or realty after the transfer. If “Yes,” the amount of the
outstanding balance of this lien or encumbrance is:
6. The deed recording fee is computed as follows:
(a) Place the amount listed in item 4 above here: $3,500,000.00
(b) Place the amount listed in item 5 above here: -0-
(c) Subtract Line 6(b) from Line 6(a) and place result here: $3,500,000.00
7. The deed recording fee due is based on the amount listed on Line 6(c) above and the deed recording fee due is:
$12,950.00
8. As required by Code Section 12-24-70, I state that I am a responsible person who was connected with the transaction as:
Attorney .
9. I understand that a person required to furnish this affidavit who willfully furnishes a false or fraudulent affidavit is guilty of a
misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned not more than one year,
or both.
SWORN to before me this Responsible Person Connected with the Transaction
Day of
Notary Public for South Carolina Print or Type Name Here
My Commission Expires:
*
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INFORMATION:
Except as provided in this paragraph, the term “value” means “the consideration paid or to be paid in money or money’s worth for the
realty.”
Consideration paid or to be paid in money’s worth includes, but is not limited to, other realty, personal property, stocks,
bonds, partnership interest and other intangible property, the forgiveness or cancellation of a debt, the assumption of a debt, and the
surrendering of any rights. The fair market value of the consideration must be used in calculating the consideration paid in money’s
worth. Taxpayers may elect to use the fair market value of the realty being transferred in determining fair market value of the
consideration. In the case of realty transferred to a trust or as a distribution to a trust beneficiary, “value” means the realty’s fair
market value. A deduction from value is allowed for the amount of any lien or encumbrance existing on the land, tenement, or realty
before the transfer and remaining on the land, tenement, or realty after the transfer. Taxpayers may elect to use the fair market value
for property tax purposes in determining fair market value under the provisions of the law.
EXCEPTED FROM THE FEE ARE DEEDS:
1.
x
10.
11.
12,
13.
14.
15.
transferring realty in which the value of the realty, as defined in Code Section 12-24-30, is equal to or less than one hundred
dollars;
transferring realty to the federal government or to a state, its agencies and departments, and its political subdivisions,
including school districts;
that are otherwise exempted under the laws and Constitution of this State or the United States;
transferring realty in which no gain or loss is recognized by reason of Section 1041 of the Internal Revenue Code as defined
in Section 12-6-40(A);
transferring realty in order to partition realty as long as no consideration is paid for the transfer other than the interest in the
realty that are being exchanged in order to partition the realty;
transferring an individual grave space at a cemetery owned by a cemetery company licensed under Chapter 55 of Title 39;
that constitute a contract for the sale of timber to be cut;
transferring realty to a corporation, a partnership, or a trust in order to become, or as, a stockholder, partner, or trust
beneficiary of the entity provided no consideration is paid for the transfer other than stock in the corporation, interest in the
partnership, beneficiary interest in the trust, or the increase in value in such stock or interest held by the grantor. However,
the transfer of realty for a corporation, a partnership, or a trust to a stockholder, partner, or trust beneficiary of the entity is
subject to the fee even if the realty is transferred to another corporation, a partnership, or trust;
transferring realty from a family partnership to a partner or from family trust to a beneficiary, provided no consideration is
paid for the transfer other than a reduction in the grantee’s interest in the partnership or trust. A “family partnership” is a
partnership whose partners are all members of the same family. A “family trust” is a trust in which the beneficiaries are all
members of the same family. The beneficiaries of a family trust may also include charitable entities. “Family” means the
grantor and the grantor’s spouse, parents, grandparents, sisters, brothers, children, stepchildren, grandchildren, and the
spouses and lineal descendants of any of the above. A “charitable entity” means an entity which may receive deductible
contributions under Section 170 of the Internal Revenue Code as defined in Section 12-6-40(A);
transferring realty in a statutory merger or consolidation from a constituent corporation to the continuing or new corporation;
transferring realty in a merger or consolidation from constituent partnership to the continuing or new partnership;
that constitute a corrective deed or a quitclaim deed used to confirm title already vested in the grantee, provided that no
consideration of any kind is paid to or is to be paid under the corrective or quitclaim deed; and,
transferring realty subject to a mortgage whether by a deed in lieu or foreclosure executed by the mortgagor or deed executed
pursuant to foreclosure proceedings.
transferring realty from an agent to the agent’s principal in which the realty was purchased with funds of the principal,
provided that a notarized document is also filed with the deed that establishes the fact that the agent and principal relationship
existed at the time of the original purchase as well as for the purpose of purchasing the realty.
transferring title to facilities for transmitting electricity that is transferred, sold, or exchanged by electrical utilities,
municipalities, electric cooperatives, or political subdivisions to a limited liability company which is subject to regulation
under the Federal Power Act (16 U.S.C. Section 791(a)) and which is formed to operate or take functional control of electric
transmission assets as defined in the Federal Power Act.
*
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STATE OF SOUTH CAROLINA _ )
) QUITCLAIM DEED
COUNTY OF EDGEFIELD )
KNOW ALL MEN BY THESE PRESENTS:
That LL OF SC, LLC, a South Carolina limited liability company, (hereinafter called
“Grantor”), for and in consideration of the sum of TEN AND NO/100 Dollars ($10.00), and
incident to that certain Option Agreement from Grantor recorded on September 3, 2013 in Book
1445, Page 13, Edgefield County Records, to it in hand paid at and before the sealing of these
presents by (hereinafter called “Grantee”), the receipt of
which is hereby acknowledged, have granted, bargained, sold and released, and by these presents
does grant, bargain, sell and release unto Grantee, its successors and assigns, all of Grantor’s
right, title and interest in and to the following described real estate, to wit (the “Land”) more
particularly described on Exhibit A attached hereto and incorporated herein, together with those
certain rights, to wit (the “Rights”; the Land and the Rights being collectively referred to as the
Property”) more particularly described on Exhibit B attached hereto and incorporated herein.
Grantee’s Address:
SUBJECT to all covenants, conditions and restrictions of record.
*
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The premises are granted together with all the rights, members, hereditaments and
appurtenances belonging or in any wise incident or appertaining to them.
TO HAVE AND TO HOLD, the premises to Grantee, its successors and assigns forever;
so that neither Grantor nor Grantor’s successors, nor any other person or persons, claiming under
Grantor, shall at any time, by any ways or means have, claim or demand any right or title to the
above mentioned premises or appurtenances, or any part or parcel of them, forever.
WITNESS the Hand and Seal of the Grantor this day of ,20_.
SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF
5 LL OF SC, LLC
Witness: _[o4, 4 <_—T
Witness: | Al MD
STATE OF SOUTH CAROLINA _ )
)
COUNTY OF _ pave )
PERSONALLY appeared before me the undersigned witness and made oath that s/he saw
the within named Grantor by its duly authorized Manager sign, seal and as its act and deed,
deliver the within-written Deed for the uses and purposes therein mentioned and that s/he, with
the other witness whose signature appears above witnessed the execution thereof.
SWORN to a me this
271 day of November _, 20{3 .
{2 Oar “ba [a fee
LL f) r——— Witness
Notary Public for South Carolina
My Commission Expires: _ lo | Lo [Zo LU
ry “i RYO” ty
ae oy
= we O, Gy,
€. SO, After recording return to
Ff Non ei
- i = TE 23
Em: “Y 3
BOs, Sue fs
aaa
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EXHIBIT A
LOTS IN SECTION “F”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots F-3 and F-4 on that certain plat
by Newby-Procter and Associates dated April 8, 2003 and recorded November 6, 2003 in the
Office of the Clerk of Court for Edgefield County in Judgment Roll 36,672. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
Lot F-3 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on Tax
Map # 122-00-06-003 and Lot F-4 is shown on Tax Map # 122-00-06-004.
LOTS IN SECTION “H”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots H-1, H-2, H-12, H-15, H-20,
H-65 and H-73 on that certain plat by Newby-Procter and Associates dated July 30, 2003 and
recorded in the Office of the Clerk of Court for Edgefield County in Judgment Roll 36,455. Said
plat is incorporated herein and made a part and parcel of this description by reference thereto.
Further reference being made to said plat for a more complete and accurate description of metes,
bounds, distances and location of subject property.
Lot H-1 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on
Tax Map #122-00-09-001; Lot H-2 on Tax Map # 122-00-09-002; Lot H-12 on Tax Map #122-
00-09-012; Lot H-15 on Tax Map # 122-00-09-015; Lot H-20 on Tax Map #122-00-00-020; Lot
H-65 on Tax Map # 122-00-09-065 and Lot H-73 on Tax Map # 122-00-09-073.
AND ALSO All those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lots H-43, H-44, H-45
and H-46 on that certain plat by Newby-Procter and Associates dated July 30, 2003 and recorded
in the Office of the Clerk of Court for Edgefield County in Judgment Roll 36,456. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
Lot H-43 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on
Tax Map #122-00-09-043; H-44 on Tax Map #122-00-09-044; Lot H-45 on Tax Map #122-00-
09-045 and Lot H-46 on Tax Map #122-00-09-046.
LOTS IN SECTION “J”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
*
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State of South Carolina, and being shown and designated as Lots J-1 thorough J-9 inclusive, J-
11, J-13 through J-20 inclusive, J-27, J-28, J-30, J-35, J-36, J-44 through J-47 inclusive, on that
certain plat by Newby-Procter and Associates dated November 23, 2004 and recorded in the
Office of the Clerk of Court for Edgefield County in Judgment Roll 37,368. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
Lot J-1 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on Tax
Map #122-00-10-001; Lot J-2 on Tax Map #122-00-10-002; Lot J-3 on Tax Map #122-00-10-
003; Lot J-4 on Tax Map #122-00-10-004; Lot J-5 on Tax Map #122-00-10-005; Lot J-6 on Tax
Map #122-00-10-006; Lot J-7 on Tax Map #122-00-10-007; Lot J-8 on Tax Map #122-00-10-
008; Lot J-9 on Tax Map #122-00-10-009; Lot J-11 on Tax Map #122-00-10-011; Lot J-13 on
Tax Map #122-00-10-013; Lot J-14 on Tax Map #122-00-10-014; Lot J-15 on Tax Map #122-
00-10-015; Lot J-16 on Tax Map #122-00-10-016; Lot J-17 on Tax Map #122-00-10-017; Lot J-
18 on Tax Map #122-00-10-018; Lot J-19 on Tax Map #122-00-10-019; Lot J-20 on Tax Map
#122-00-10-020; Lot J-27 on Tax Map #122-00-10-027; Lot J-28 on Tax Map #122-00-10-028;
Lot J-30 on Tax Map #122-00-10-030; Lot J-35 on Tax Map #122-00-10-035; Lot J-36 on Tax
Map #122-00-10-036; Lot J-44 on Tax Map #122-00-10-044; Lot J-45 on Tax Map #122-00-10-
045; Lot J-46 on Tax Map #122-00-10-046 and Lot J-47 on Tax Map #122-00-10-047.
LOTS IN SECTION “K”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots K-7 and K-11, on that certain
plat by Newby-Procter and Associates dated July 21, 2005 and recorded in the Office of the
Clerk of Court for Edgefield County in Judgment Roll 38,031. Said plat is incorporated herein
and made a part and parcel of this description by reference thereto. Further reference being
made to said plat for a more complete and accurate description of metes, bounds, distances and
location of subject property.
Lot K-7 is also shown in the Office of the Auditor and Tax Assessor for Edgefield County on
Tax Map #122-00-11-007 and Lot K-11 is shown on Tax Map #122-00-11-011
LOTS IN SECTION “L”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots L-1 thorough L-3 inclusive, Lot
L-7, Lot L-24 through L-29, inclusive, Lot L-31, Lots L-37 through L-39, inclusive, on that
certain plat by Newby-Procter and Associates dated January 26, 2006 and recorded in the Office
of the Clerk of Court for Edgefield County in Judgment Roll 38,149. Said plat is incorporated
herein and made a part and parcel of this description by reference thereto. Further reference
being made to said plat for a more complete and accurate description of metes, bounds, distances
and location of subject property.
*
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LOTS IN SECTION “M”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots M-1 through M-10, inclusive,
Lot M-12, Lot M-13, Lots M-18 through M-20, inclusive, Lot M-42, Lot M-44, Lots M-46
through M-49, inclusive and Lot M-53, on that certain plat by Newby-Procter and Associates
dated June 28, 2006 and recorded in the Office of the Clerk of Court for Edgefield County in
Judgment Roll 38,387. Said plat is incorporated herein and made a part and parcel of this
description by reference thereto. Further reference being made to said plat for a more complete
and accurate description of metes, bounds, distances and location of subject property.
AND ALSO ALL those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lot M-29, Lot M-30 and
Lot M-32 on that certain plat by Newby-Procter and Associates dated 26, 2006 and recorded in
the Office of the Clerk of Court for Edgefield County in Judgment Roll 38,149. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
LOTS IN SECTION “N”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots N-1 through N-5, inclusive, Lot
N-10, Lot N-11, Lot N-69, Lot N-70, Lot N-79 through N-83, inclusive, Lot N-85 and Lot N-86,
on that certain plat by Newby-Procter and Associates dated January 26, 2006 and recorded in the
Office of the Clerk of Court for Edgefield County in Judgment Roll 38,149. Said plat is
incorporated herein and made a part and parcel of this description by reference thereto. Further
reference being made to said plat for a more complete and accurate description of metes, bounds,
distances and location of subject property.
AND ALSO ALL those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lots N-27 through N-37,
inclusive, and Lots N-39 through N-46, inclusive, on that certain plat by Newby-Procter and
Associates dated June 26, 2008 and recorded in the Office of the Clerk of Court for Edgefield
County in Judgment Roll 38,662. Said plat is incorporated herein and made a part and parcel of
this description by reference thereto. Further reference being made to said plat for a more
complete and accurate description of metes, bounds, distances and location of subject property.
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lot N-47, Lot N-49, Lot N-51 and
N-52, Lot N-57, through N-59, inclusive, on that certain plat by Newby-Procter and Associates
dated February 20, 2006 and recorded in the Office of the Clerk of Court for Edgefield County in
Judgment Roll 38,150. Said plat is incorporated herein and made a part and parcel of this
*
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description by reference thereto. Further reference being made to said plat for a more complete
and accurate description of metes, bounds, distances and location of subject property.
Less and Excepting as Released: Lot N-27b
LOTS IN SECTION “O”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots O-1 through O-4, inclusive,
Lots O-9 through O-14, inclusive, Lot O-17, Lot O-22 through O-27, Lot O-29, Lot O-33, Lot O-
35 and Lot O-37 on that certain plat by Newby-Procter and Associates dated November 30, 2006
and recorded in the Office of the Clerk of Court for Edgefield County in Judgment Roll 38,606.
Said plat is incorporated herein and made a part and parcel of this description by reference
thereto. Further reference being made to said plat for a more complete and accurate description
of metes, bounds, distances and location of subject property.
AND ALSO ALL those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lot O-38, Lot O-41, Lots
0-49 through Lot O-51, inclusive, on that certain plat by Newby-Procter and Associates dated
November 23, 2004 and recorded in the Office of the Clerk of Court for Edgefield County in
Judgment Roll 37,368. Said plat is incorporated herein and made a part and parcel of this
description by reference thereto. Further reference being made to said plat for a more complete
and accurate description of metes, bounds, distances and location of subject property.
LOTS IN SECTION “P”
All those certain pieces, parcels or lots of land, situate, lying and being in the County of
Edgefield, South Carolina, located approximately ten (10) miles South of the Town of Edgefield,
State of South Carolina, and being shown and designated as Lots P-2, P-5 through P-7, inclusive,
Lot P-9, Lot P-13 through P-18, inclusive and Lots P-21 through P-23, inclusive , on that certain
plat by Newby-Procter and Associates dated February 20, 2006 and recorded in the Office of the
Clerk of Court for Edgefield County in Judgment Roll 38,150. Said plat is incorporated herein
and made a part and parcel of this description by reference thereto. Further reference being
made to said plat for a more complete and accurate description of metes, bounds, distances and
location of subject property.
AND ALSO ALL those certain pieces, parcels or lots of land, situate, lying and being in the
County of Edgefield, South Carolina, located approximately ten (10) miles South of the Town of
Edgefield, State of South Carolina, and being shown and designated as Lot P-26, Lot P-27, Lot
P-31, and Lot P-42, on that certain plat by Newby-Procter and Associates dated January 26, 2006
and recorded in the Office of the Clerk of Court for Edgefield County in Judgment Roll 38,149.
Said plat is incorporated herein and made a part and parcel of this description by reference
thereto. Further reference being made to said plat for a more complete and accurate description
of metes, bounds, distances and location of subject property.
*
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PROPERTY B:
All that certain piece, parcel or lot of land, situate, lying and being in the County of Edgefield,
South Carolina, located approximately ten (10) miles South of the Town of Edgefield, State of
South Carolina, and containing 23.26 acres, more or less, designated on that plat of survey
prepared by Newby-Procter and Associates dated May 11, 2004 and recorded in the Office of the
Clerk of Court for Edgefield County in Judgment Roll 37,002. Said plat is incorporated herein
and made a part and parcel of this description by reference thereto. Further reference being
made to said plat for a more complete and accurate description of metes, bounds, distances and
location of subject property.
Less and Excepting as Released: Lots F-18, 20, 21, 22, 23, 24 and 26
PROPERTY C:
All that certain piece, parcel or lot of land, situate, lying and being in the County of Edgefield,
South Carolina, located approximately ten (10) miles South of the Town of Edgefield, State of
South Carolina, near Mount Vintage Plantation Drive, containing sixty-six hundredths (.066) of
an acre, more or less, and designated as Lot P-3 on that plat prepared for MV Development
Company, LLC, by Newby-Procter and Associates, and recorded in Judgment Roll 38,150 in the
Office of the Clerk of Court for Edgefield County, which said plat is incorporated herein and
made a part and parcel of this description by reference thereto. Further reference being made to
said plat for a more complete and accurate description of metes, bounds, distances and location
of subject property.
ALL of the aforesaid lots being the property conveyed to Raiford Topsail Island Investments,
LLC by Deed of the Special Referee for Edgefield County dated November 11, 2013 and
recorded November 18, 2013 in Deed Book 1455, Page 297, Edgefield County Records.
*
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EXHIBIT B
THE RIGHTS
All rights appurtenant to the Property, including, but not limited to, all developer rights formerly
held by K&H Development Company, LLC as to Mount Vintage Plantation, including but not
limited to any and all rights set forth in the Assignment of Developer’s Rights recorded in Book
1331, Page 199, Edgefield County Records (the “Assignment”), all reserved rights formerly held
by K&H Development Company, LLC under the Covenants (as defined in the Assignment), the
Class A membership interest, including voting privileges, in Mount Vintage Plantation
Homeowners Association, Inc., options, conditions and powers including, but not limited to, the
right to levy assessments and dues against lots subject to the Covenants, lot owners and members
of nay entities or organizations within the Land as established or as may be established and the
right to control the “Preferred Builder” program in Mount Vintage, including the right to collect
any and all fees assessed to or for such Preferred Builder program.
*
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STATE OF SOUTH CAROLINA
COUNTY OF EDGEFIELD AFFIDAVIT
PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:
1. I have read the information of this affidavit and I understand such information.
2. The property being transferred is located in Edgefield County, bearing Edgefield County Tax Map Number: 122-00-06-003
et al. was transferred by LL of SC, LLC to on
3. Check one of the following: The deed is
(a) subject to the deed recording fee as a transfer for consideration paid or to be paid in money or money’s worth.
(b) subject to the deed recording fee as a transfer between a corporation, a partnership, or other entity and a
stockholder, partner, or owner of the entity, or is a transfer to a trust or as a distribution to a trust beneficiary.
(c) x exempt from the deed recording fee because (See Information section of affidavit):
#12
(If exempt, please skip items 4 — 7 and go to item 8 of this affidavit.)
4, Check one of the following if either item 3(a) or item 3(b) above has been checked (See Information section
of this affidavit):
(a) The fee is computed on the consideration paid or to be paid in money or money’s worth in the
amount of $ .
(b) The fee is computed on the fair market value or the realty which is
(c) The fee is computed on the fair market value of the realty as established for property tax
purposes which is
5. Check Yes or No__X to the following: A lien or encumbrance existed on the land, tenement, or realty
before the transfer and remained on the land, tenement, or realty after the transfer. If “Yes,” the amount of the
outstanding balance of this lien or encumbrance is:
6. The deed recording fee is computed as follows:
(a) Place the amount listed in item 4 above here: $
(b) Place the amount listed in item 5 above here: -0-
(c) Subtract Line 6(b) from Line 6(a) and place result here: $
7. The deed recording fee due is based on the amount listed on Line 6(c) above and the deed recording fee due is:
$
8. As required by Code Section 12-24-70, I state that I am a responsible person who was connected with the transaction as:
Attorney .
9. I understand that a person required to furnish this affidavit who willfully furnishes a false or fraudulent affidavit is guilty of a
misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned not more than one year,
or both.
SWORN to before me this Responsible Person Connected with the Transaction
Day of
Notary Public for South Carolina Print or Type Name Here
My Commission Expires:
*
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INFORMATION:
Except as provided in this paragraph, the term “value” means “the consideration paid or to be paid in money or money’s worth for the
realty.”
Consideration paid or to be paid in money’s worth includes, but is not limited to, other realty, personal property, stocks,
bonds, partnership interest and other intangible property, the forgiveness or cancellation of a debt, the assumption of a debt, and the
surrendering of any rights. The fair market value of the consideration must be used in calculating the consideration paid in money’s
worth. Taxpayers may elect to use the fair market value of the realty being transferred in determining fair market value of the
consideration. In the case of realty transferred to a trust or as a distribution to a trust beneficiary, “value” means the realty’s fair
market value. A deduction from value is allowed for the amount of any lien or encumbrance existing on the land, tenement, or realty
before the transfer and remaining on the land, tenement, or realty after the transfer. Taxpayers may elect to use the fair market value
for property tax purposes in determining fair market value under the provisions of the law.
EXCEPTED FROM THE FEE ARE DEEDS:
l.
~
10.
ll.
12,
13.
14.
15.
transferring realty in which the value of the realty, as defined in Code Section 12-24-30, is equal to or less than one hundred
dollars;
transferring realty to the federal government or to a state, its agencies and departments, and its political subdivisions,
including school districts;
that are otherwise exempted under the laws and Constitution of this State or the United States;
transferring realty in which no gain or loss is recognized by reason of Section 1041 of the Internal Revenue Code as defined
in Section 12-6-40(A);
transferring realty in order to partition realty as long as no consideration is paid for the transfer other than the interest in the
realty that are being exchanged in order to partition the realty;
transferring an individual grave space at a cemetery owned by a cemetery company licensed under Chapter 55 of Title 39;
that constitute a contract for the sale of timber to be cut;
transferring realty to a corporation, a partnership, or a trust in order to become, or as, a stockholder, partner, or trust
beneficiary of the entity provided no consideration is paid for the transfer other than stock in the corporation, interest in the
partnership, beneficiary interest in the trust, or the increase in value in such stock or interest held by the grantor. However,
the transfer of realty for a corporation, a partnership, or a trust to a stockholder, partner, or trust beneficiary of the entity is
subject to the fee even if the realty is transferred to another corporation, a partnership, or trust;
transferring realty from a family partnership to a partner or from family trust to a beneficiary, provided no consideration is
paid for the transfer other than a reduction in the grantee’s interest in the partnership or trust. A “family partnership” is a
partnership whose partners are all members of the same family. A “family trust” is a trust in which the beneficiaries are all
members of the same family. The beneficiaries of a family trust may also include charitable entities. “Family” means the
grantor and the grantor’s spouse, parents, grandparents, sisters, brothers, children, stepchildren, grandchildren, and the
spouses and lineal descendants of any of the above. A “charitable entity’ means an entity which may receive deductible
contributions under Section 170 of the Internal Revenue Code as defined in Section 12-6-40(A);
transferring realty in a statutory merger or consolidation from a constituent corporation to the continuing or new corporation;
transferring realty in a merger or consolidation from constituent partnership to the continuing or new partnership;
that constitute a corrective deed or a quitclaim deed used to confirm title already vested in the grantee, provided that no
consideration of any kind is paid to or is to be paid under the corrective or quitclaim deed; and,
transferring realty subject to a mortgage whether by a deed in lieu or foreclosure executed by the mortgagor or deed executed
pursuant to foreclosure proceedings.
transferring realty from an agent to the agent’s principal in which the realty was purchased with funds of the principal,
provided that a notarized document is also filed with the deed that establishes the fact that the agent and principal relationship
existed at the time of the original purchase as well as for the purpose of purchasing the realty.
transferring title to facilities for transmitting electricity that is transferred, sold, or exchanged by electrical utilities,
municipalities, electric cooperatives, or political subdivisions to a limited liability company which is subject to regulation
under the Federal Power Act (16 U.S.C. Section 791(a)) and which is formed to operate or take functional control of electric
transmission assets as defined in the Federal Power Act.
*


23


ROA_00566







k*
* *
x OLD REPUBLIC NATIONAL TITLE INSURAVCE COMPANY
Wak
File Number: 12-529 KNIGHT
OWNER'S AFFIDAVIT
On the date shown below, personally appeared before me the undersigned, J. Wayne Raiford, Member of Raiford
Topsail Island Investments, LLC, to me personally known, who, being duly sworn on their oath did state the
following:
1. That the undersigned is/are the owner(s) of the property located in the County of Edgefield, in the State of
South Carolina, said property being described as Mount Vintage Plantation Property, North Augusta, SC
29860.
2. That all of the persons, firms, and corporations, including the General Contractor and all
sub-contractors, who have furnished services, labor, or materials for construction or repair of the
improvements located on the above described property have been paid in full, that there are no mechanics'
or materialmen's liens against said property and no claims outstanding which would entitle the holder
thereof to claim a lien against the property, and that all such construction or repairs have been completed
and accepted by the owner;
EXCEPT: None
3. That there are no other parties other than the Owner or Purchaser from the Owner who have a right of
Possession in the property;
EXCEPT: Ovi
4. That this affidavit is made for the purpose of inducing Old Republic National Title Insurance Company to issue
its policy or policies insuring the title to said property without exception to or providing insurance against, loss
or damage on account of any claims of mechanics, materialmen and laborers, and the undersigned owner(s)
do hereby jointly and severally agree to indemnify and hold Old Republic National Title Insurance Company
harmless of and from any and all loss, cost, damage and expense of every kind, including Attorneys fees,
which said Old Republic National Title Insurance Company shall or may suffer or incur or become liable for
under its said policy or policies directly or indirectly out of such improvements, repairs or other construction
on the property above described or on account of any such mechanics’ or materialmen's liens or claims of
liens.
WITNESS THE HAND(S) AND SEAL(S) of the undersigned on the___ day of November, 2013.
—— \
/° ay Me Hz. L& Witness
Uy yi) ae Witness SELLER: Raiford Topsail Island_Investments, LLC
wo At |
m7 ?
Sworn to before me this ZT day of November, 2013. oe
i (L.S.) ono ARV
Notary ic for the State of South Carolina < . morse Q ow
My Commission Expires: 10 [20 Ff; No, oe
igi o% 1B:
23, Yo” FTF
"% nL 1 . on
OR SCID Financial Interest Disclosure (3601) and Notice to Borrower (2423) Combined 3601 and 2423
Revised 10-2010 (12-529 KNIGHT.PFD/12-529 KNIGHT/63)
*
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ASSIGNMENT OF PROMISSORY NOTE
(WITHOUT RECOURSE)
For Value Received, the undersigned holder of a Promissory Note (herein “Assignor”)
whose address is 616 Edgefield Road, Suite 115, North Augusta, South Carolina 29841,
does hereby grant, sell, assign, transfer and convey without recourse, unto
whose address is
(herein “Assignee”), all beneficial interest under that certain Promissory Note from
Talmadge M. Knight and Michael J. Hooker to J. Wayne Raiford in the original principal
amount of $150,000.00 dated April 28, 2011.
TO HAVE AND TO HOLD, the same unto Assignee, its successors and assigns, forever,
subject only to the terms and conditions of the above-described Promissory Note.
IN WITNESS WHEREOF, the undersigned Assignor has executed this Assignment of
Promissory Note on , 20
Assignor:
Sworn to before me this 27)
Day of Wevewler _, 2013
Ub (p——
Notary Pubffic for South Carolina
My Commission Expires: le [10 [Worm
[NOTARY SEAL]
*
= A
“, © Heecennset®” ’
"4, s
“ey vA Ro LIN fw yw
"Stiga saaenasy
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[Space Above This Line For Recording Data]
ASSIGNMENT OF MORTGAGE
After Recording please return to:
For Value Received, the undersigned J. WAYNE RAIFORD, holder of a Mortgage
(herein “Assignor”) whose address is 616 Edgefield Road, Suite 115, North Augusta,
South Carolina 29841, does hereby grant, sell, assign, transfer and convey unto
whose address is
(herein “Assignee”), all beneficial interest under a certain Mortgage dated April 28, 2011
made and executed by P.K. KNIGHT, LLC, upon the following described
property situated in Edgefield County, South Carolina:
ALL that certain piece, parcel or tract of land, with all improvements thereon, situate,
lying and being within the County of Edgefield, State of South Carolina, located
approximately ten (10) miles South of the Town of Edgefield, South Carolina shown and
designated as Lot G-20 containing 0.44 acres, more or less, on that certain Subdivision
Plat of Mount Vintage Plantation Section G Chester Downs dated August 14, 2001 and
recorded in Judgment Roll #35,381 in the Office of the Clerk of Court for Edgefield
County, South Carolina, which plat is incorporated herein and made a part and parcel of
this description by reference thereto. Reference is hereby made to said plat for a more
complete and accurate description as to the metes, bounds and exact location of the
within conveyed property.
BEING a portion of the same property conveyed to P.K. Knight, LLC by Corrective
Deed of MV Development Company, LLC dated December 17, 2010 and recorded
*
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December 17, 2010 in Deed Book 1312, Page 346, Edgefield County Records.
Tax Parcel No. 122-00-08-020
Such Mortgage having been given to secure payment of the principal sum of $150,000.00
which Mortgage is of record in Mortgage Book 1329, page 325, in the Office of the
Register of Deeds of Edgefield County, State of South Carolina, together with the note(s)
and obligations therein described, the money due and to become due thereon with
interest, and all rights accrued or to accrue under such Mortgage.
TO HAVE AND TO HOLD, the same unto Assignee, its successors and assigns, forever,
subject only to the terms and conditions of the above-described Mortgage.
[Signatures Commence on Next Page]
*
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IN WITNESS WHEREOF, the undersigned Assignor has executed this Assignment of
Mortgage on , 20
Assignor:
Jeon (4 ” te LU
Witness Signs Here
LULU —
Notary Public Signs Here
STATE OF SOUTH CAROLINA
)
: )
COUNTY OF Pa) VY¥e\\ )
Personally appeared before me the above named witness who, in oath, says that s/he saw the within named
Assignor, sign the within Assignment of Mortgage, and the said, as his act and deed, deliver the same, and
that (s)he with the above-named notary public witnessed the execution thereof.
Sworn to,before me this 77
day of Novwmleer, Zor13
ce “ —
Ls) Baa Ma-A
Witness Signs Here
NOT ARY PUBLIC
My Commission Expires: lo [© | ro2|
AVOUT ery,
“yO. GU in
ay [io
* NOTARY %
Pupuic f
oe
we
ee "ny
RS
7) a
“tan
+ Ctetey,
gaauat Fey
at Pe.
wi
vi
Or
Bi
ag
: jaw’
*


28


ROA_00571







[Space Above This Line For Recording Data]
ASSIGNMENT OF MORTGAGE
After Recording please return to:
For Value Received, the undersigned J. WAYNE RAIFORD, holder of a Mortgage
(herein “Assignor”) whose address is 616 Edgefield Road, Suite 115, North Augusta,
South Carolina 29841, does hereby grant, sell, assign, transfer and convey unto
whose address is
(herein “Assignee”), all beneficial interest under a certain Mortgage dated April 28, 2011
made and executed by HOOKER RETIREMENT INVESTMENTS, LLC,
upon the following described property situated in Edgefield County, South Carolina:
ALL that certain piece, parcel or tract of land, with all improvements thereon, situate,
lying and being within the County of Edgefield, State of South Carolina, located
approximately ten (10) miles South of the Town of Edgefield, South Carolina near Mount
Vintage Plantation Drive, containing ninety-five hundredths (.95) of an acre, more or
less, and designated as Lot L-8 on that certain plat prepared for MV Development
Company, LLC by Newby-Proctor and Associates, and recorded in Judgment Roll
#38,149 in the Office of the Clerk of Court for Edgefield County, South Carolina, which
plat is incorporated herein and made a part and parcel of this description by reference
thereto. Reference is hereby made to said plat for a more complete and accurate
description as to the metes, bounds and exact location of the within conveyed property.
BEING the same property conveyed to Hooker Retirement Investments, LLC by deed of
MV Development Company, LLC dated May 11, 2006 and recorded May 12, 2006 in
*
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Deed Book 1049, Page 291, Edgefield County Records.
Tax Parcel No. 099-01-01-008
Such Mortgage having been given to secure payment of the principal sum of $150,000.00
which Mortgage is of record in Mortgage Book 1329, page 336, in the Office of the
Register of Deeds of Edgefield County, State of South Carolina, together with the note(s)
and obligations therein described, the money due and to become due thereon with
interest, and all rights accrued or to accrue under such Mortgage.
TO HAVE AND TO HOLD, the same unto Assignee, its successors and assigns, forever,
subject only to the terms and conditions of the above-described Mortgage.
{Signatures Commence on Next Page]
*
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IN WITNESS WHEREOF, the undersigned Assignor has executed this Assignment of
Mortgage on , 20
Assignor:
N
} SA 4 fa a A
Witness Signs Here ZL
(LS)
\ ie ) La J/pWayne Ralfets ef
Notary ic Signs Here
STATE OF SOUTH CAROLINA )
) ‘
COUNTY OF _ Ay Yaw )
Personally appeared before me the above named witness who, in oath, says that s/he saw the within named
Assignor, sign the within Assignment of Mortgage, and the said, as his act and deed, deliver the same, and
that (s)he with the above-named notary public witnessed the execution thereof.
Sworn to\before me this 27
day of Woveiuleew, Zor
(L.S.) ee
UBLIC Witness Signs Here
My Commtission Expires: Lo |\O |weUy
awe! WUT Ey,
< ‘@O O. Uy,
per
& / NOTARY 4 3
z { wee 3
& 4 Pupuc f §
Sb “ws =
“NE Oy RO, Ss
as
ae
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Seller's Affidavit
Nonresident Withholding Tax
S.C. Code Section 12-8-580 et seq.
This is an affidavit of facts. Whether or not this affidavit is sufficient to relieve the Buyer of the responsibility to withhold is
governed by SC Revenue Advisory Bulletin #02-6. Please read this affidavit carefully in conjunction with this advisory opinion.
The undersigned on oath, being first duly sworn, hereby certifies as follows:
1.
2.
oa ss
10.
11.
12.
13.
14.
This affidavit is being given in connection with a sale of real estate pursuant to SC Revenue Advisory Bulletin #02-6.
| have attached to this affidavit a description of the real property and any tangible personal property being sold as part of this sale.
The real property is located in the county of Edgefield and its tax map number(s) is 122-00-06-003 et seq.
The undersigned is the seller of the property described in the attached description.
The closing date of this sale is:
The Seller's name is: Raiford Topsail Island Investments, LLC
The Seller's address is: 616 Edgefield Rd Suite 115
North Augusta, SC 29841
The Seller's social security number(s) or taxpayer identification number is/are:
#1 24-9665757 #2
The undersigned acknowledges his obligation to file a South Carolina income tax return for the year of sale.
_X__ Resident. The seller(s) is/are resident(s) of South Carolina, as that term is defined in the South Carolina income tax laws
(Code Section 12-6-30 et. seq.).
Deemed Resident. Pursuant to Code Section 12-8-580(C) and SC Revenue Advisory Bulletin #02-6, the seller is
deemed to be a resident of South Carolina because:
1.a. The seller is a corporation incorporated outside South Carolina, has its principal place of business in South
Carolina, and does no business in its state of incorporation, or
b. The seller (i) has been in business in South Carolina during the last two taxable years, including the year of
sale(il) will continue substantially the same business in South Carolina after the sale, (iii) is not delinquent with
respect to filing any South Carolina income tax returns, (iv) has filed at least one South Carolina income tax
return, and (v) has a certificate of authority to do business in South Carolina or is registered to do business in
South Carolina and
2. The seller agrees to report the sale on a timely filed South Carolina income tax return.
Tax-Exempt Organizations. The seller is an organization exempt from income taxes under Internal Revenue Code
Section 501(a) or is an insurance company exempt from South Carolina taxes on income.
Gain Amount. The seller affirms pursuant to Code Section 12-8-580(B) that the amount of gain required to recognized
on this transaction and on which Buyer is to make the requisite withholding will not exceed $ .
Withholding Amount Equals Entire Net Proceeds. Ifthe withholding amount is limited to the entire net proceeds, any
lien, mortgage or credit line advance which was made within one year prior to the closing was not made in contemplation
of the sale. See Question and answer 15 in SC Revenue Advisory Bulletin #02-6 for a discussion of loans made in
contemplation of the sale.
Installment Sale.
The Seller will report this sale on the installment method for South Carolina income tax purposes, and has attached an
amortization schedule correctly designating the principal and interest portions of the payments. If withholding is to be
limited to the gain, the seller has entered the gain amount in item 12.
The seller elects out of the installment sale method for South Carolina purposes and will report the entire withholding in
one payment. If withholding is to be limited to the gain, the seller has entered the gain amount in item 12.
*
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15. Principal Residence or Involuntary Conversion - Nonrecognition of gain. The sale of the property will not be subject
to taxes because of Internal Revenue Code Section 121 (sale of a principal residence) or Internal Revenue Code Section
1033 (involuntary conversions). If the Seller fails to comply with Section 1033, the Seller acknowledges an obligation to
file an amended South Carolina income tax return for the year of the sale.
16. Like Kind Exchanae.
In a simultaneous exchange, the entire gain is deferred under Internal Revenue Code Section 1031.
A gain will be partially recognized. Enter the gain amount in item 12.
The gain is intended to be deferred under Internal Revenue Code Section 1031 using a qualified intermediary and the
steps required by SC Revenue Advisory Bulletin #02-6 have been completed.
17. Employee Relocation. The transaction involves the sale of an employee's property which is being sold by an employer
or relocation company in connection with the employee's transfer. For income tax purposes the sale is treated as a sale
by the employer or relocation company.
The undersigned understands that this affidavit may be disclosed to the Department and that any false statement contained herein could be
punished by fine, imprisonment, or both.
If the person making the affidavit is not a Seller, complete the following:
(Affiant's Name)
(Affiant's Social Security Number or Taxpayer Identification Number)
(Affiant's Number, Street or Rural Route)
(Affiant's City, State and Zip Code)
SUBSCRIBED ANQ SWORN tp before me this
day of VAL ols.
Notary Public tar South Carolina
My Commission Expires: to
Social Security Privacy Act Disclosure
It is mandatory that you provide your social security number on this tax form if you are an individual taxpayer. 42 U.S.C
405(c)(2)(C)(k) permits a state to use an individual’s social security number as means of identification in administration of any tax.
SC Regulation 117-201 mandates that any person required to make a return to the SC Department of Revenue shall provide
identifying numbers, as prescribed, for securing proper identification. Your social security number is used for identification
purposes.
The Family Privacy Protection Act
Under the Family Privacy Protection Act, the collection of personal information from citizens by the Department of Revenue is
limited to the information necessary for the Department to fulfill its statutory duties. In most instances, once this information is
collected by the Department, it is protected by law from public disclosure. In those situations where public disclosure is not
prohibited, the Family Privacy Protection Act prevents such information from being used by third parties for commercial
solicitation purposes.
*
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EXEMPTION FROM WITHHOLDING OF TAX FOR
DISPOSITIONS OF U.S. REAL PROPERTY INTERESTS
Section 1445 of the Internal Revenue Code provides that a transferee of a U.S. real
property interest must withhold tax if the transferor is a foreign person. To inform the transferee
that withholding of tax is not required upon the disposition of a U.S. real property interest by
Raiford Topsail Island Investments, LLC, a South Carolina limited liability company (the
Seller”) the undersigned hereby certifies the following:
1. Seller is not a nonresident alien, foreign corporation, foreign partnership, foreign
trust, or foreign estate for purposes of U.S. income taxation;
Zr Seller's taxpayer identifying number (Social Security or U.S. employer number) is
24-9665757.
3. Seller's home or office address is:
616 Edgefield Road
Suite 115
North Augusta, SC 29841
Seller understands that this certification may be disclosed to the Internal Revenue Service
by the transferee and that any false statement contained herein could be punished by fine,
imprisonment, or both.
Under penalties of perjury I declare that I have examined this certification and to the best
of my knowledge and belief it is true, correct, and complete, and I further declare I have
authority to sign this document.
Doc #: 214790v1
*


34


ROA_00577







ROA_00578


EXHIBIT


13.02







ROA_00579







ROA_00580







ROA_00581







ROA_00582







ROA_00583







ROA_00584







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00585







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00586







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00587







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00588







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00589







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00590







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00591







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00592







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00593







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00594







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00595







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00596







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00597







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00598







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00599







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00600







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00601







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00602







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00603







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00604







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00605







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00606







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00607







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00608







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00609







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00610







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00611







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00612







ELEC
TR


O
N


IC
ALLY FILED


 - 2020 Sep 11 3:59 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086
ELEC


TR
O


N
IC


ALLY FILED
 - 2021 Feb 17 3:34 PM


 - ED
G


EFIELD
 - C


O
M


M
O


N
 PLEAS - C


ASE#2021C
P1900050


ROA_00613







ELEC
TR


O
N


IC
ALLY FILED


 - 2021 Jan 21 6:48 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086


1
ROA_00614







ELEC
TR


O
N


IC
ALLY FILED


 - 2021 Jan 21 6:48 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086


2
ROA_00615







ELEC
TR


O
N


IC
ALLY FILED


 - 2021 Jan 21 6:48 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086


3
ROA_00616







ELEC
TR


O
N


IC
ALLY FILED


 - 2021 Jan 21 6:48 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086


4
ROA_00617







ELEC
TR


O
N


IC
ALLY FILED


 - 2021 Jan 21 6:48 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086


5
ROA_00618







EXHIBIT


ELEC
TR


O
N


IC
ALLY FILED


 - 2021 Jan 21 6:48 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086


6
ROA_00619







ELEC
TR


O
N


IC
ALLY FILED


 - 2021 Jan 21 6:48 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086


7
ROA_00620







EXHIBIT


ELEC
TR


O
N


IC
ALLY FILED


 - 2021 Jan 21 6:48 PM
 - AIKEN


 - C
O


M
M


O
N


 PLEAS - C
ASE#2020C


P0201086


8
ROA_00621







Edge eld County, SC


Parcel Number 100-00-01-029-000
Tax District County (District 1)
Location Address 235 MT VINTAGE PLANTATION
Class Code (NOTE: Not Zoning Info) RG-REGULAR 6%
Acres 2.46
Description NS OF PLANTATION DRIVE
Legal Information
Town Code / Neighborhood
Owner Occupied


View Map


LL OF SC LLC
235 MT VINTAGE PLANTATION DR  
NORTH AUGUSTA SC  
29860


Land Market Value $53,402
Improvement Market Value $223,840
Total Market Value $277,242
Taxable Value $277,242
Total Assessment Market $16,640


Sale Date Price Deed Book Plat Book Grantor


4/7/2015 $350,000 1519 332 1047 93 PHILLIPS TIMOTHY LEWIS & MARSH


4/11/2006 Not Available 1047 94 Not Available Not Available


11/20/1998 Not Available Not Available Not Available


Sale date range:
From:


11/04/2017


 To:


11/04/2020


Sales by Area


1500


Feet


Sales by Distance


No data available for the following modules: Mobile Home Information, Lot Size Information (Dimensions in Feet), Photos.


Summary


Owners


Value Information


Building Information


Building Type R
Class RG
Year Built 1998
Living Area 2366
Porch (Covered) SF 184
Porch (Open) SF 0
Patio SF 0
Wood Deck SF 336


Basement (Finished) SF 0
Basement (Un nished) SF 0
Basement Garage SF 0
Att. Garage SF 650
Att. Carport SF 0
Det. Garage SF 0
Det. Car SF 0


Sales Information


Recent Sales In Area
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Imagery ©2020 U.S. Geological Survey, Map data ©2020 20 ft 


616 Edge eld Rd #115
North Augusta, SC 29841


Directions Save Nearby Send to your
phone


Share


Photos


616 Edge eld Rd #115
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Image capture: Aug 2019 © 2020 Google


Street View


Belvedere, South Carolina


 Google


613 Edge eld Rd
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Image capture: Aug 2019 © 2020 Google


Street View


Belvedere, South Carolina


 Google


613 Edge eld Rd
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Imagery ©2020 U.S. Geological Survey, Map data ©2020 20 ft 
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Image capture: Aug 2019 © 2020 Google


Street View


Belvedere, South Carolina


 Google


528 Edge eld Rd
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Image capture: Aug 2019 © 2020 Google


Street View


Belvedere, South Carolina


 Google


528 Edge eld Rd
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Aiken County, SC


Parcel ID 001-20-02-006
Location Address 528 EDGEFIELD ROAD 


NORTH AUGUSTA
Legal Description W OF HWY 230 


(Note: Not to be used on legal documents)
Property Class / Property Type COMMERCIAL / REAL PROPERTY
Neighborhood COMM EXIT 1 MARTINTOWNE RD.
Fire District NORTH AUGUSTA FIRE DEPARTMENT
Building Description
Tax District NORTH AUGUSTA CITY
Millage Rate 6% RATIO = 239.50 OWNER-OCCUPIED 4% RATIO = 102.20
Acres 16.13
Exemptions
Council District COUNCIL DISTRICT FOUR
Location Description W OF HWY 230


T R Reddy
3112 Washington Rd 
Augusta, GA 30907


Land Type Units Unit Type Appraised Value Market Value


Commercial 6% 16.13 AC $403,250 $403,250


Sale Date Buyer Seller Sale Price Book/Page


10/22/2007 MARTIN-SLOAN LLC THE MARTIN GROUP LLC $925,235 4168/2202


12/17/2014 TD BANK NA- OREO DEPT MARTIN-SLOAN LLC $899,500 4534/2060


11/10/2016 I-20 INVESTORS LLC TD BANK NA- OREO DEPT $350,000 4634/1317


12/2/2016 PROPERTIES OF REDDY FAMILY LLC I $1 4661/431


7/23/2017 T R REDDY PROPERTIES OF REDDY FAMILY LLC I $300,000 4687/361


2020 2019


Land Value $403,250 $403,250


Improvement Value $0 $0


Total Market Value $403,250 $403,250


Assessed Value $24,200 $24,200


No data available for the following modules: Residential Buildings, Commercial Buildings, Mobile Home Information, Mobile Homes on Parcel, Miscellaneous Improvement
Information, Sketches, Photos.


Parcel Summary


Owner Information


Land Information


Sales


Property Valuation History


Version 2.3.92


The Aiken County Assessor’s Of ce and IT/GeoServices Division strive to produce the most accurate information possible. No express or
implied warranties of any kind are provided for, or applicable to, the data herein, its use, or its interpretation. All assessment information is
subject to change.
User Privacy Policy  
GDPR Privacy Notice


Last Data Upload: 11/3/2020, 10:27:29 PM


Developed by
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 1            IN THE COURT OF COMMON PLEAS
          FOR THE STATE OF SOUTH CAROLINA


 2                  EDGEFIELD COUNTY


 3


 4                   DEPOSITION OF CHARLES FLIFLET


 5


 6 ELIZABETH M. FERRARO, JAMES T.
FERRARO, EDWARD J. PRZYBYL,


 7 MARCELLA GLEIE, JOHN E. GLEIE, JR.,
THOMAS BOWES, CONNIE BOWES,


 8 MOATAZ ALASADI, VIRGINIA KIRKWOOD,
BOB KIRKWOOD, PAUL VICHROSKI, NYDZA


 9 VICHROSKI, JAMES MONTELLESE,
ROXANN MONTELLESE, AND JULIE


10 WILLIAMS, Individually, Derivatively, and on
Behalf of all the Mount Vintage Homeowners


11 Association Members,


12          Plaintiffs,
                       Case No. 2021-CP-19-00050


13      vs.


14
J. WAYNE RAIFORD, INDIVIDUALLY AND


15 AS PRESIDENT OF THE BOARD OF
DIRECTORS OF MOUNT VINTAGE


16 PLANTATION HOMEOWNERS ASSOCIATION,
INC., LL OF SC, LLC, RAIFORD TOPSAIL


17 ISLAND INVESTMENTS, LLC, MOUNT
VINTAGE PLANTATION HOMEOWNERS


18 ASSOCIATION, INC. a/k/a MOUNT VINTAGE
HOMEOWNERS ASSOCIATION, INC., GREGG


19 KARLBERG, JERRY SCHAEFER, LEIGH ANN
KEELS, and JOHN DOE,


20
         Defendants.


21
__________________________________________
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 1 DEPONENT:         CHARLES FLIFLET


 2 DATE:             January 19, 2023


 3 TIME:             8:59 a.m.


 4 LOCATION:         Hawk Law Group
                  Aiken, SC


 5
REPORTED BY:      JESSICA BOLANOS


 6                   CLARK BOLEN
                  PO Box 12189


 7                   Charleston, SC 29405
                  843-762-6294


 8                   WWW.CLARKBOLEN.COM


 9
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 1 RTI?


 2      A.  It owns 50 percent or more of the


 3 voting -- of the units of RTI.


 4      Q.  Correct.  So on that alone, that would


 5 be an affirmative answer, yes, it owns more than


 6 50 percent?


 7      A.  Well, I'm not -- it's ignored for income


 8 taxes and income tax return.


 9      Q.  Okay.


10      A.  So my opinion is that it would be -- it


11 would be no.  It would be no.


12      Q.  The question -- the factual question,


13 the answer is yes, correct?


14      A.  Well, if you're saying does -- did -- I


15 mean, I don't know whether the LLC owned them at


16 that time, number one.  Okay?  Number two, if it


17 did own it, yes, it would own 100 percent of the


18 units of the single member LLC.


19      Q.  Okay.  And if we go to 6.6, Exhibit 6.6,


20 we'll find your transmittal of the 2014 annual


21 federal tax return for LL of South Carolina,


22 correct?


23      A.  Correct.


24      Q.  And again, we'll see that on page 2 of


25 the tax return, question 4A regarding the
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 1 ownership of 50 percent or more is answered in


 2 the negative, correct?


 3      A.  Correct.


 4      Q.  And do you -- are you able to tell us


 5 whether or not -- in 2014 whether or not LL of


 6 South Carolina owned any part of RTI?


 7      A.  I can't tell you, no.


 8      Q.  In answering these questions, did you


 9 ever consider whether or not RTI was, in fact --


10      A.  Probably not at that time.


11      Q.  And if we go to the back of the 2014 LL


12 tax returns, we'll see that -- excuse me.  Did I


13 say the back -- page 5 of the tax return, page 6


14 of the exhibit.  We see the similar balance sheet


15 showing the Mount Vintage lots in the LL of South


16 Carolina entity as assets in the beginning of the


17 year and the end of the year, correct?


18      A.  Correct.


19      Q.  And if we flip forward to Exhibit 6.7,


20 we'll see various similar information as that


21 which we saw in 2014 for the 2015 return,


22 correct?


23      A.  Yeah.  I'm sorry.  What are you


24 referring to?


25      Q.  6.7.  Question 4A is answered the same
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 1               MR. MAJOR:  Object to the form.


 2      A.  Aware of the concept.


 3      Q.  So here we hit screenshot -- and, in


 4 fact, I can log into my server if you want me to


 5 do it live.  We've hit a screenshot on the


 6 metadata on this document, this RTI assignment in


 7 file, and this screenshot, Bates stamp Fliflet


 8 CPA 00597 indicates that the assignment was


 9 created on September 18th, 2014, correct?


10      A.  Now, who created it?


11      Q.  This is the assignment from your file.


12      A.  Okay.  Okay.  So when it was accepted


13 into our system --


14      Q.  Correct.


15      A.  -- that was the date?  Okay.


16      Q.  And that would be approximately three


17 days after Jennifer indicated that Wayne and


18 Linda would sign the assignment and return it to


19 you, correct?


20      A.  Okay.  I see that.


21      Q.  All right.  And so it appears as though


22 that assignment was signed by Wayne and Linda


23 sometime between September 11th and September 14,


24 2014, correct?


25      A.  It appears so, yes.
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