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Good Morning,
 
Please find attached for filing Respondent Suzan Garland’s Return to Appellants’
Petition for Rehearing and Rehearing En Banc along with the Proof of Service in the
above referenced matter. 
 
Thank you.
 
Sincerely,
Rebecca Schwind
 
 
Belser & Belser

Rebecca Schwind 
1325 Park Street, Suite 300 (29201)
P.O. Box 96, Columbia, SC 29202
Phone: (803) 929-0096, Fax: (803) 929- 0196
E-Mail: Rebecca@BelserPA.com
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


APPEAL FROM LEXINGTON COUNTY 
Court of Common Pleas 


Debra R. McCaslin, Circuit Court Judge 


Appellate Case No. 2022-000597 


Case No. 2019-CP-32-01442 


Suzan Garland  ............................................................................................. Respondent, 


v. 


Robert Cade, Christy Cade, and Roger Singleton  ......................................... Defendants. 


of whom 


Robert Cade and Christy Cade are the Appellants, 


and Roger Singleton is a Respondent. 


RESPONDENT SUZAN GARLAND’S  
 RETURN TO APPELLANTS’ PETITION FOR REHEARING  


AND REHEARING EN BANC 


H. Freeman Belser [SC Bar No. 72403] 
Michael J. Polk [SC Bar No. 6932] 
Creston W. Brown [SC Bar No. 104086] 
Belser Law Firm, PA  
Post Office Box 96 
Columbia, South Carolina 29202 
(803) 929-0096 


Attorneys for Respondent Suzan Garland
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Respondent Suzan Garland hereby submits her Return to Appellants’ Petition for 


Rehearing and Rehearing En Banc. For the reasons set forth herein, Appellants’ Petition 


should be denied. 


Standard on Petition for Rehearing 


“In order to prevail on a petition for rehearing, appellants must demonstrate the 


Court overlooked or misapprehended their argument.” Kennedy v. S.C. Ret. Sys., 349 


S.C. 531, 532, 564 S.E.2d 322, 322 (2001) (citing Rule 221(a), SCACR). “The purpose 


of a petition for rehearing is not to present points which lawyers for the losing parties have 


overlooked or misapprehended, nor is it the purpose of the petition for rehearing to have 


the case tried in the appellate court a second time.” Id. at 532, 564 S.E.2d at 322 (quoting 


Jean H. Toal, Shahin Vafai & Robert Muckenfuss, Appellate Practice in South Carolina 


309 (1999)).   


A hearing or rehearing en banc is not favored and ordinarily will not be ordered 


except (1) when consideration by the full court is necessary to secure or maintain 


uniformity of its decisions, or (2) when the proceeding involves a question of exceptional 


importance. Rule 219, SCACR.  


Arguments 


1.) Appellants have failed to state any basis for rehearing of the appeal. 


Appellants entirely fail to state any issue that the Court overlooked or 


misapprehended. Instead, Appellants provide an extensive restatement of the arguments 


from their prior briefing. Appellants’ regurgitation and cut and pasting from their prior briefs 


are insufficient to support a petition for rehearing and, more broadly, Appellants are not 


entitled to an Opinion providing granular analysis of every single argument and assertion 


they made to this Court prior to or at Oral Argument. Instead, this Court may “set forth 
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each issue and [give] the case or cases which support its decision.” In re Memorandum 


Decisions by Ct. of Appeals, 322 S.C. 53, 54, 471 S.E.2d 456, 457 (1993). 


The Opinion addresses “every point distinctly stated in the case which is necessary 


to the decision of the appeal”. Rule 220(b), SCACR. Furthermore, to the extent that the 


Court may not have addressed every single specific argument of Appellants, “[t]he Court 


of Appeals need not address a point which is manifestly without merit.” Rule 220(b)(2), 


SCACR.   


2.) The Court did not overlook or misapprehend any point in holding that the 
circuit court’s directed verdict rulings were appropriate. 


The Court properly addressed Appellants’ directed verdict motions, and no 


rehearing is necessary on this issue. 


Appellants failed to provide the trial court with evidence of a breach of contract or 


negligence as to Respondent Roger Singleton (“Singleton”). Even if Appellants’ breach-


of-contract and negligence causes of action against Singleton were deemed a merely 


disguised claim for equitable indemnification, Appellants would still have the burden of 


proving Singleton’s fault in causing damage to Appellants and that Appellants were in no 


way liable to Respondent Suzan Garland. See Fountain v. Fred'S, Inc., 436 S.C. 40, 47–


48, 871 S.E.2d 166, 170 (2022). Appellants failed to provide any such evidence. See, 


e.g., Respondent Roger Singleton’s Return to the Appellants’ Petition for Rehearing, 


received March 31, 2025 (discussing same). 


Appellant Christy Cade admitted that she had absolutely no problems with any of 


Singleton’s work, and she had no idea if there was any evidence that Singleton did 


anything wrong. R. p. 551, lines 8-23. Appellant Robert Cade testified he was satisfied 


with Singleton’s work, and the only reason he sued Singleton was “because his lawyer 
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told him to.” R. p. 595, lines 11-24. Appellant Robert Cade then admitted he had no 


evidence that Singleton did anything wrong. R. p. 596, lines 8-12. 


Appellants, in their Petition, as they did in their briefing prior to and at Oral 


Argument, posit that if Singleton is not liable to them, then Appellants are not liable to 


Respondent. This argument is misplaced and must be rejected once again in this Petition 


for Rehearing. Appellants again ignore that Singleton was not the only person that worked 


on Appellants’ property. On page 3 of their Petition for Rehearing, Appellants state “Mr. 


Singleton testified that other than cutting trees or constructing the Appellant’s farm 


buildings, [Singleton] did all of the work on their property.” To the contrary, this assertion 


sums up the reason the trial court ruled in favor of Singleton and Respondents. As 


admitted by Appellants, most of the clearing work was not done by Singleton but done by 


Appellants or other contractors acting at Appellants’ direction and under Appellants’ 


control. This Court also correctly observed that the record contains evidence suggesting 


Appellants failed to obtain required permits and failed to comply with instructions and 


warnings they received from Lexington County, R.p. 571, lines 4-6, R.p. 306, lines 3-16, 


R.p. 315, lines 4-23, Respondent Garland’s counsel, R.p. 585, line 11 – p. 586, line 6, 


and Gerald Lee.R. p. 233, line 15 - p. 234, line 5; R. p. 653, lines 3-9; R. p. 1326.  


As no point was overlooked or misapprehended on this issue, the Court must deny 


Appellants’ petition. 


3.) The Court did not overlook or misapprehend any point in correctly holding 
that Appellants failed to preserve the motion to have the jury view the subject 
property. 


The Court correctly held that Appellants failed to preserve the motion to have the 


jury view the subject property. 
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Appellants moved to allow the jury to view Appellants’ and Respondent’s property. 


R. p. 413, lines 2-3. The trial court denied this motion, noting there were many 


photographs of the subject property in evidence, including those taken by Mr. Lee, who 


Appellants hired in the first place to assess the situation. R. p. 228, lines 19-25.  R. p. 


413, lines 4-19. Mr. Lee was ultimately qualified as an expert witness by Respondent 


Garland, not Appellants. Appellants’ attorney then asked the trial court to postpone ruling 


on the motion until the following morning so that he could provide legal authority to support 


Appellants’ motion, and the trial court agreed to revisit the issue. R. p. 413, lines 20-25. 


Appellants’ counsel subsequently failed to produce any legal authority to the trial court 


and there was no further discussion of the matter. The issue was not preserved.  


At bottom, Appellants’ attorney intentionally abandoned his request for a site visit. 


Specifically, Appellants’ attorney, after making the motion for a site visit, introduced 


previously undisclosed drone footage and stated “we’re not gonna to take the jury out to 


your home to look at it . . . .” R. p. 536, 6-17. After Appellants introduced the previously 


undisclosed drone footage, there is no further mention of the motion in the record, as 


Appellants’ attorney abandoned his request for a site visit.  


The Court, in its Opinion, correctly held that Appellants failed to preserve this issue 


for appeal, and a rehearing is unnecessary.  


4.) The Court did not overlook or misapprehend any point when holding that 
Appellants failed to preserve the issue of the qualification of the expert 
testimony of Mr. Matthews. 


The Court correctly held that the Appellants failed to preserve the issue of the 


qualification of the expert testimony of Bill Matthews (“Mr. Matthews”), a geotechnical 


engineer from the firm of Bunnell Lammons in Greenville, who performed an evaluation 


of the sediment deposits in Respondent Garland’s pond.  
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Counsel waives the right to appeal the introduction of evidence if there is no 


objection to admissibility. Calcutt v. Calcutt, 282 S.C. 565, 569, 320 S.E.2d 55, 57 (Ct. 


App. 1984). Generally, questions concerning the admissibility or exclusion of evidence 


cannot be raised on appeal if there was no objection when the evidence is offered. Cogdill 


v. Watson, 289 S.C. 531, 537, 347 S.E.2d 126, 130 (Ct. App. 1986). 


The trial court qualified Mr. Matthews as an expert witness in civil engineering and 


geotechnical engineering. R. p. 342, lines 17-25. Appellants neglected to place any 


objection to Mr. Matthews’ testimony on the Record. R. p. 342, lines 20-23. Appellants 


did not even voir dire Mr. Matthews. The trial court informed the members of the jury they 


were free to give Mr. Matthews’ testimony whatever weight they saw fit, and the jury did 


not have to accept Mr. Matthews’ testimony. R. p. 342, line 24 - p. 343, line 3. 


Respondent’s attorney questioned Mr. Matthews, and Appellants’ counsel did not 


object to any of the direct testimony given by Mr. Matthews. R. p. 338, line 21 - p. 351, 


line 6. The record shows there were no contemporaneous objections to Mr. Matthew’s 


direct testimony and there was no motion to strike Mr. Matthew’s testimony.  


The Court should deny the motion for a rehearing on this issue. 


5.) The Court did not overlook or misapprehend any point when holding that the 
circuit court properly submitted the Stormwater Ordinance to the jury.  


The Court properly held that the trial court did not err in submitting the ordinance 


to the jury. 


First, the Court correctly observed that this issue is not preserved because 


Appellants decided not to renew their directed verdict motion on this matter at the close 


of evidence, thereby waiving this argument at the appellate level.  
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Second, Appellants’ attorney waived this argument by consenting to the manner 


in which the Stormwater Ordinance was submitted to the jury. First, Appellants’ counsel 


believed the Stormwater Ordinance spoke for itself, and as part of an overall objection to 


any witness making conclusions about the Stormwater Ordinance’s applicability, told the 


trial judge “I don’t have any problem at all with them telling - -  reading the [Stormwater] 


[O]rdinance to the jury, telling the jury what the [Stormwater] [O]rdinance says by way of 


reading it . . . .” R. p. 221, lines 19-24.  During the charging conference, Appellants’ 


counsel asked the trial court to place the Stormwater Ordinance into evidence, which the 


trial court judge did. Appellants’ counsel then proceeded to ask the trial court to add 


language to the jury charges that stated it is up to the jury to decide whether the 


Stormwater Ordinance applied, which the trial judge also added. R. p. 621, line 2 - p. 622, 


line 24. 


The Court correctly held that Appellants failed to preserve this issue for appeal, 


and a rehearing is not appropriate.  


6.) The Court did not overlook or misapprehend any point when holding that 
Respondent Garland established that her damages were proximately caused 
by Appellants. 


The record in this case is replete with evidence from which the jury could find that 


Appellants’ action, and inaction, proximately damaged Respondent Garland.  


The jury had access to, among other things, the report of Mr. Lee, issued on 


December 12, 2018. R. p. 229, lines 4-7; R. pp. 1155-1186, 1326-1327. The jury also had 


the testimony of Mr. Matthews, another properly qualified expert witness, who testified “I 


can tell you based on the clearing that it’s my opinion that the bulk of [the soil run off] 


came off your client’s property.”  He followed up that statement by saying that ninety 


percent “is a fair assessment.” R. p. 381, line 17 - p. 382, line 6. 
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This Court correctly observed that Appellants' clearing of their property without 


proper stabilization contributed to the silting of Respondent Garland's pond. The evidence 


presented to the jury established this conclusion by a preponderance of the evidence, 


thereby supporting the jury's verdict.  


Taking Mr. Lee’s report and testimony and Mr. Matthews’ report and testimony, 


there is more than enough evidence to support the jury’s award, and this Court correctly 


respected the award in its Opinion. 


The Court should deny the Petition for a Rehearing on this issue.


7.) The Court did not overlook or misapprehend any point in holding that the 
actual damages award was proper and supported by the evidence.  


The actual damages award was correct and supported by the evidence. 


When asked about the value of her real estate, Respondent Garland testified as 


to a range of values applicable to her property. Appellants had sold about a third of an 


acre of their property to a neighbor for $10,000, (app. $30,000 per acre value), and a 


neighbor listed property comparable to Respondent Garland’s for $80,000 per acre 


($400,000 for five acres). R. p. 403, lines 5-19. Because the two-acre pond had been 


ruined due to the actions and inactions of Appellants, the diminution in value of 


Respondent Garland’s pond would be approximately $160,000 using an $80,000 per acre 


value. The tax assessor’s value was $90,000. The $125,000 award to Respondent by the 


Jury was significantly less than the $435,075.08 estimate to clean out the pond provided 


by Heath C. Hanna of Contour Mining in Columbia, a witness called by Respondent 


Garland. See e.g., R. p. 188. 


The jury’s award was in the range of the evidence presented and is entitled to 


substantial deference. The Court should deny the Petition for Rehearing on this issue. 
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8.) Appellants have failed to set forth any reason to support a rehearing en banc. 


A hearing or rehearing en banc is not favored and ordinarily will not be ordered 


except (1) when consideration by the full court is necessary to secure or maintain 


uniformity of its decisions, or (2) when the proceeding involves a question of exceptional 


importance. Rule 219, SCACR.  


A rehearing en banc would be inappropriate and unnecessary in this case. Simply 


put, there is no actual or potential conflict of appellate decisions that requires an en banc 


hearing. A review of the record and the briefs confirm that although the case is important 


to the parties, it does not contain questions of exceptional importance requiring an en 


banc hearing. The Court’s opinion relies on straightforward, well settled law. 


The Court should deny the request for a rehearing en banc.  


CONCLUSION 


For the reasons set forth above, Respondent Garland respectfully asks the Court 


to deny Appellants’ Petition for Rehearing of their appeal.  


Respectfully Submitted, 


s/ Michael J. Polk_________________ 
H. Freeman Belser [SC Bar No. 72403] 
Michael J. Polk [SC Bar No.6936] 
Creston W. Brown [SC Bar No. 104086] 
Belser Law Firm, P.A.  
Post Office Box 96 
Columbia, South Carolina 29202 
(803) 929-0096 


Attorneys for Respondent Suzan Garland 


April 2, 2025 
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PROOF OF SERVICE 


The undersigned certifies that this 2nd day of April, 2025, he caused to be served 
the Respondent Suzan Garland’s Return to Appellants’ Petition for Rehearing and 
Rehearing En Banc, pursuant to Rule 222 SCACR, via electronic mail addressed to 
attorneys of record for Appellants Robert Cade and Christy Cade:  S. Jahue Moore and 
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s/ Michael J. Polk 
H. Freeman Belser [SC Bar No. 72403] 
Michael J. Polk [SC Bar No. 6936] 
Creston W. Brown [SC Bar No. 104086] 
Belser Law Firm, PA 
1325 Park Street, Suite 300 
Columbia, South Carolina 29201 
Post Office Box 96 (29202) 
(803) 929-0096 


Attorneys for Respondent Suzan Garland 








1


Rebecca Schwind


From: Rebecca Schwind


Sent: Wednesday, April 2, 2025 6:23 AM


To: 'Jake Moore'; 'John Bradley'; 'tom.dougall@gmail.com'; 'mkalwajtys@brblegal.com'


Cc: Mike Polk; Freeman Belser; Creston Brown; Kristy Egan


Subject: Garland v. Cade  Case No. 2022-000597


Attachments: '25.4.2 Garland's Return to Petition for Rehearing.pdf; Proof of Service -Return to 


Petition for Rehearing.pdf


Good Morning, 


Attached for service upon you in the above referenced matter is Respondent Suzan Garland’s Return to 
Appellants’ Petition for Rehearing and Rehearing En Banc along with the Proof of Service.  Service is 
made via email pursuant to the Supreme Court Order 2021-08-25-02.  


Sincerely, 
Rebecca Schwind 


Rebecca Schwind 


1325 Park Street, Suite 300 (29201) 


P.O. Box 96, Columbia, SC 29202 


Phone: (803) 929-0096, Fax: (803) 929- 0196


E-Mail: Rebecca@BelserPA.com






