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Respondent/Appellant Concord & Cumberland HPR (“HPR”) hereby petitions for
rehearing as to this Court’s Opinion No. 6106, filed March 19, 2025 (the “Opinion”). Respectfully,
the HPR first submits that the Opinion overlooks and misapprehends applicable law and settled
practice when funds are deposited into court pending one’s own appeal. Second, the Opinion
overlooks the appropriate and detailed findings and analysis by the Charleston County Master in
Equity (the “Master”) regarding the award of attorney’s fees to the HPR and
Appellant/Respondent’s (“TCC’s”) express waiver of its opportunity to conduct a hearing with
unredacted invoices (and attorney/client privileged time entries). Third, the Opinion accepts a bald
and conclusory statement of the Panel to uphold the arbitration award in the face of the clear,
sweeping, and uncontested release language of the Lien Waiver and Release, and, notably, the very
law cited in the Opinion. Fourth, the Opinion misapprehends the arbitration agreement relative to
the stone tower costs because the arbitration agreement was entered into before the stone tower
work was performed and could not possibly have contemplated the same.

ARGUMENT
I. THE OPINION OVERLOOKS CONTROLLING LAW IN ITS FINDING THAT

INTEREST ACCRUED AFTER THE HPR DEPOSITED THE ARBITRATION
AWARD INTO COURT.

The Opinion takes an overly broad approach based on the holding issued in Renaissance
Enters., Inc. v. Ocean Resorts, Inc., 334 S.C. 324,326,513 S.E.2d 617, 618 (1999) and overlooks
controlling law and practice. The Opinion cites only Rule 67, SCRCP, and Renaissance, failing
to apprehend the clear distinction between Renaissance and the case at bar, which is procedurally
consistent with Russo v. Sutton, 317 S.C. 441, 444, 454 S.E.2d 895, 896 (1995).

The distinguishing factor is the purpose and timing of the deposit. Unlike Russo,
Renaissance does not involve a deposit into court pending the judgment debtor’s own appeal on

the merits. Renaissance is based on the unique circumstance of a deposit into court during
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supplemental proceedings, where the deposit occurred following the conclusion of the judgment
debtor’s appeal on the merits.

In this case, like in Russo, the HPR’s deposit into court was intended to stop the accrual of
interest pending its own appeal on the merits. Russo, 317 S.C. at 444, 454 S.E.2d at 8§96. In doing
so, the HPR followed longstanding practice, as set forth in at least the last two editions of Appellate
Practice in South Carolina. In the latest, third edition, published in 2016, authored, in part, by
former Chief Justice Jean Hoefer Toal (and edited by a member of this Court’s panel), Chapter
14.V.D., “Interest on Judgments Pending Appeal,” sets forth the rationale of Russo, which is
absolutely applicable to this case: “This rule encourages the debtor to pay the judgment and assures
the judgment creditor the funds will be available at the conclusion of the appeal.” Jean Hoefer
Toal et al., Appellate Practice in South Carolina 400-01(3d ed. 2016). In other words, the accrual
of interest stops when the judgment debtor has paid funds into court and no longer retains the
benefit of holding those funds, and the judgment creditor can be assured of no fundamental delay
in receiving funds if the lower court’s order is affirmed. See S.C. Dep't of Transp. v. Faulkenberry,
337 S.C. 140, 155, 522 S.E.2d 822, 829 (Ct. App. 1999) (“SCDOT did not retain and use the
money and, as to the deposit, Faulkenberry experienced no delay in receiving it.”).

As it stands, this Court’s decision overrules Russo and rewrites longstanding practice in
South Carolina. It certainly will discourage judgment debtors from paying judgment amounts into
court pending their own appeals on the merits — driving funds to be used for their own benefit,
rather than for the benefit of the judgment creditor. In short, the Russo rule does not distinguish
between statutory and contractual interest. It is applicable during the appeals process, unlike
Renaissance, which arose after the appeals process was complete during supplemental proceedings

to execute a final judgment. Indeed, the Russo rule serves to avoid supplemental proceedings





altogether. Accordingly, the HPR, having proceeded “by the book,” respectfully requests that this
Court review its decision and affirm the Master’s Order preventing further accrual of interest upon
the HPR’s deposit in compliance with Rule 67, SCRCP.
II. THE OPINION OVERLOOKS THE MASTER’S DETAILED ORDER
AWARDING ATTORNEY’S FEES TO THE HPR AND TCC’S WAIVER OF

AN OPPORTUNITY FOR FURTHER HEARING, IF SUCH A HEARING
WERE REQUIRED.

The Opinion reverses and remands the Master’s award of attorney’s fees to the HPR
because “[i]n a Form 4 order, the master awarded the HPR attorney’s fees without any findings as
to the Jackson factors.” (Op. p. 19); see also Jackson v. Speed, 326 S.C. 289. 308, 486 S.E.2d 750,
760 (1997). First, while the Master did issue such a Form 4 Order on March 2, 2021, (R. pp. 0104-
109), it was accompanied by the Master’s Order Awarding Attorneys’ Fees (R. pp. 2788-2792),
where the Master did make specific findings as to each of the six Jackson factors based on his
review of three affidavits from the HPR’s attorneys and “detailed time records entered upon their
firm’s billing software.” The Court appears to have overlooked or misapprehended the Master’s
detailed Order and misapplied the standard of review in its reversal. See Kiriakides v. Sch. Dist.
of Greenville Cnty., 382 S.C. 8, 20, 675 S.E.2d 439, 445 (2009) (“The decision to award or deny
attorneys’ fees under a state statute will not be disturbed on appeal absent an abuse of discretion.”).
The HPR submits that the Master’s detailed Order illustrates the proper exercise of his discretion.
Accordingly, the HPR respectfully requests that the Court reconsider and affirm the Master’s
Order awarding attorney’s fees to the HPR.

Second, if this issue is not resolved by the above, then the HPR contends that to the extent
TCC asserts that the Master abused his discretion by awarding fees without requiring the HPR to
disclose its attorney/client privileged time entries and be subject to further hearing, it is actually

TCC that voluntarily, but expressly, “refrain[ed]” from pursuing any additional argument or





“hearing on quantum of fees.” (R. p.2673). Further to the point, TCC now questions the basis of

fees in the underlying time records, but ignores the fact that on February 26, 2021, it expressly

refused a hearing on the issue after the HPR had submitted the three attorney’s affidavits and
unredacted time entries to the Master and before he issued his award on March 2, 2021. In short,

if there was some right to additional disclosure and hearing, TCC waived it. /d.

I11. THE OPINION FAILS TO SUPPORT ITS FINDING OF A BARELY
COLORABLE, REASONED AWARD BEYOND A CONCLUSORY
STATEMENT THAT CANNOT STAND IN THE FACE OF CLEAR, KNOWN,
AND WELL-SETTLED LAW.

Waldo states:

We have progressed from the days, described by the 19th century Scottish judge,
when an arbitrator “may believe what nobody else believes, and he may disbelieve
what all the world believes. He may overlook or flagrantly misapply the most
ordinary principles of law, and there is no appeal for those who have chosen to
submit themselves to his despotic power.” Noah Rubins, “Manifest Disregard of
the Law” and Vacatur of Arbitral Awards in the United States, 12 Am. Rev. Int'l
Arb. 363, 367 (2001) (quoting Mitchell v. Cable, [1848] 10 D. 1297). Courts may
now vacate an arbitration award, but only when it is untethered from controlling
legal principles known to, but shrugged off by, the arbitrator.

Waldo v. Cousins, 442 S.C. 662, 669, 901 S.E.2d 276, 279 (2024) (overturning the Court of

Appeals and vacating an arbitration award where the arbitration panel manifestly disregarded the

law).

The Opinion bases its finding on a misapprehension that the award was reasoned by virtue
of the Panel’s bald and conclusory statement that “credible testimony at the hearing was presented

... that TCC and [the] HPR agreed to address outstanding PCOs and TCC’s claims for additional

costs at the end of the project.” (Op. pp. 5, 21). This reliance itself is merely conclusory and

continues to run afoul of the “ordinary” legal principles that an agreement to agree is no agreement





at all', that a prior in time agreement (which cannot be identified in the record) cannot overcome
a last in time contractual Lien Waiver and Release?, and that waiver or estoppel cannot operate to
invalidate a future contract. See Fender v. N.Y. Life Ins. Co., 158 S.C. 331, 356, 155 S.E. 577, 586
(1930) (““The theory of the waiver of the terms of a contract must necessarily presuppose the
existence of a valid contract. Unless and until a contract exists between the contracting parties it
would seem to be illogical to contend that either party can be said to have waived any of the terms
or requirements of the contract.””) (quoting Jones v. N.Y. Life Ins. Co., 253 P. 200, 203 (Utah
1926))).

When the panel issued its award based on this conclusory statement in complete derogation
of the law, it failed to provide even “barely colorable” factual inferences and legal conclusions.

The statement is not “provided with or marked by the detailed listing or mention of expressions or

! See Trident Constr. Co., Inc. v. Austin Co., 272 F. Supp. 2d 566, 575 (D.S.C. 2003) (“[I]n general,
‘agreements to agree do not amount to a contract in South Carolina.’” (quoting Blanton Enters.,
Inc. v. Burger King Corp., 680 F. Supp. 753,770 n.20 (D.S.C. 1988))); see also Player v. Chandler,
299 S.C. 101, 105, 382 S.E.2d 891, 893 (1989) (“South Carolina common law requires that, in
order to have a valid and enforceable contract, there must be a meeting of the minds between the
parties with regard to all essential and material terms of the agreement.”); Hughes v. Edwards, 265
S.C. 529, 536, 220 S.E.2d 231, 234 (1975) (“There can be no contract so long as, in the
contemplation of the parties thereto, something remains to be done to establish contract
relations.”),

2 See Stevens & Wilkinson of S.C., Inc. v. City of Columbia, 409 S.C. 568, 577, 762 S.E.2d 696,
700 (2014) (““Where an agreement is clear on its face and unambiguous, the court’s only function
is to interpret its lawful meaning and the intent of the parties as found within the agreement.’”
(quoting Miles v. Miles, 393 S.C. 111,117,711 S.E.2d 880, 883 (2011))); Rodarte v. Univ. of S.C.,
419 S.C. 592, 603, 799 S.E.2d 912, 917-18 (2017) (““The parol evidence rule prevents the
introduction of extrinsic evidence of agreements or understandings contemporaneous with or prior
to execution of a written instrument when the extrinsic evidence is to be used to contradict, vary,
or explain the written instrument.’” (quoting Gilliland v. Elmwood Props., 301 S.C. 295, 302, 391
S.E.2d 577, 581 (1990))); C.A.N. Enters., Inc. v. S.C. Health & Human Servs. Fin. Comm’n, 296
S.C. 373, 377-78, 373 S.E.2d 584, 586 (1988) (“When a contract is unambiguous, clear and
explicit, it must be construed according to the terms the parties have used, to be taken and
understood in their plain, ordinary and popular sense. Extrinsic evidence giving the contract a
different meaning from that indicated by its plain terms is inadmissible.” (citation omitted))
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statements offered as a justification . . . . [for] the decision of the [arbitrator].” Tully Constr.
Co./A.J. Pegno Constr. Co., J.V. v. Canam Steel Corp., No. 13 CIV. 3037(PGG), 2015 WL
906128, at *15 (S.D.N.Y. Mar. 2, 2015). Ifit had been, the Panel’s statement would have included
some identification of either the referenced testimony, a writing, a conversation, the makers of the
agreement, the date, the consideration, or any other evidentiary detail that might reasonably have
revealed the purported agreement and justification for its enforcement. Rather, the Panel’s
statement lacks any reasoning, where a Reasoned Award was required by agreement of the parties.
As a practical matter, the Panel provides not even the barest of colorable explanations to the HPR
of (1) what agreement it made, and (2) how that agreement overrides the Lien Waiver and Release
it relied upon when it paid Pay Application 17 in full. The statement’s utter vagueness at the same
time works to both conceal, and betray, the lack of any credible evidence that might provide a
factual and legal basis to upend the unambiguous terms of the last in time Lien Waiver and Release.
Finding otherwise raises concerns that perhaps we have not progressed beyond the days of the
despotic 19" century Scottish judge. Like the arbitrators in Waldo, the panel here “substitute[d]
[their own] personal policy views in place of a plainly binding legal principle,” and the award must
be vacated. Waldo, 442 S.C. at 669, 901 S.E.2d at 279-80.

Further, as this Court knows, each Release drafted and executed by TCC and delivered to
the HPR during the project is its own separate contract, the rights of which are capable of being
waived by subsequent actions. However, the record reveals that the HPR took no such actions
after February 8, 2016, that could be deemed to waive the HPR’s rights under the Release.
Additionally, in the various lien release documents, TCC could have released claims with noted
exceptions for those that might have been properly submitted prior to execution of the Lien Waiver

and Release. As of the Lien Waiver and Release dated February 8, 2016, accompanying Pay





Application 17, TCC unequivocally did not, thereby inducing the substantial, penultimate payment

by the HPR. For the Court’s convenience, TCC’s Lien Waiver and Release provides:
The undersigned TCC of Charleston. Inc., in consideration of receipt of payment in
the amount of $648,542.79, for materials, labor and services rendered and
supplied as of February 8, 2016, and does hereby release and waive all claims
and liens existing as of February 8, 2016, against Concord & Cumberland HPR
C/O McAlister Preferred Properties on account of, or in anyway resulting from,
or in connection with construction located at 175 Concord St. Charleston, SC in
the County of Charleston , State of South Carolina.
The undersigned further agrees to hold harmless, reimburse and fully indemnify
Owner and its successors and assigns any losses and/or expenses should any claim
or right to a lien be asserted on account of labor, services, materials, fixtures or
apparatus heretofore furnished by or at the request of or under contract with the
undersigned.

IN WITNESS WHEREOF, I have hereunto set my hand and seal at Charleston,
South Carolina, this 8" day of February, 2016.

(R. p. 1404) (emphasis added).
Accordingly, the HPR respectfully requests that this Court reject the Panel’s conclusory
statement, vacate their award based on the Panel’s manifest disregard of well-settled, black letter

law, and remand the issue so that the Lien Waiver and Release may be enforced.

IVv. THE OPINION MISAPPREHENDS THE ARBITRATION AGREEMENT
RELATIVE TO THE STONE TOWER COSTS.

The Opinion misapprehends the underlying arbitration agreement in holding that “the stone
tower was included. . . .” (Op. p. 24). The Opinion further holds that “TCC's work on the stone
tower falls within the scope of the arbitration agreement, which stated the project included ‘exterior
repairs to Concord & Cumberland’.” (Op. p. 24). Both statements are incorrect as evidenced by
the Opinion’s own language and the record.

First, the stone tower leak investigation was not completed at the time the arbitration
agreement was drafted and executed and, therefore, could not have been contemplated or included

in the same. TCC identifies the date it performed the leak investigation on the stone tower as
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January 23, 2017. The arbitration agreement was executed on January 18, 2017. (R. pp. 1353-
1356).

Second, the stone tower work did not involve the “project” or entail the performance of
“exterior repairs.” The “arbitration agreement states that ‘certain disputes have arisen regarding
performance and payment on the [p]roject...” and defines the project as TCC’s contract with the
HPR ‘to perform exterior repairs to Concord & Cumberland . . . .”” The stone tower costs were
incurred during “exploratory work™ that was being conducted to determine possible causes for
water intrusion and did not involve “repairs.” (R. p. 2694). The difference is important, especially
considering that TCC agrees that these costs were not part of the repair project at issue — “Trident
asks an additional $29,000 because Trident was asked to assist with the leaking in the stone tower
after the project was complete.” (R. p. 1706) (emphasis added).

Thus, due to its misapprehension of the arbitration agreement and the timing and scope of
the stone tower work, this Court should reverse the Circuit Court and remand for correction.

CONCLUSION

The HPR requests that this Court reconsider its Opinion, which overlooks applicable
caselaw, mischaracterizes an order issued below, and fails to provide a sufficient rationale for
affirming the arbitration award. Because this Opinion breaks from long-settled South Carolina
law, the HPR respectfully moves for rehearing.

Respectfully submitted this 3rd day of April 2025.
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