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STATEMENT OF THE ISSUE ON APPEAL


The trial court erred by not granting a new trial in light of newly discovered evidence of a


previously undisclosed plea deal between the State and the sole cooperating co-defendant.


STATEMENT OF THE CASE1


Appellant was arrested on or about June 5, 2010 and charged with seven criminal counts.


He was eventually indicted, along with two co-defendants, for three counts of Attempted Murder,


three counts of Attempted Armed Robbery, and one count of Possession of a Weapon During the


Commission of a Violent Crime. ROA 312 - 325.  He and one co-defendant were tried by a jury


in the Colleton County Court of General Sessions from August 29-September 1, 2011 with the


Honorable Perry M. Buckner, III. presiding. ROA 873 - 877. 


The jury returned a verdict convicting Appellant of three counts of Assault and Battery,


First Degree, three counts of Attempted Armed Robbery, and one count of Possession of a


Weapon During the Commission of a Violent Crime.  ROA 873 - 877.  Appellant was sentenced


to 10 years for the assault convictions, 20 years for the robbery convictions, and five years for the


gun charge with one assault sentence running consecutive to one of the robbery sentences. 


Sentencing Sheets.


Appellant filed a direct appeal arguing that the trial court should have struck a juror for


cause.  ROA 873 - 877.  As framed on appeal, the Court of Appeals opinion “determine[ d]


solely whether Juror was impartial.”  The Court of Appeals affirmed the trial court's refusal to


dismiss Juror.


1Additional information concerning the procedure of this case and the facts are contained
in prior appellate opinions regarding Appellant’s convictions.  ROA 873 - 877 and ROA 880 -
884.
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The South Carolina Supreme Court initially granted a petition of certiorari to entertain the


direct appeal issue; however, the Court subsequently dismissed the petition as improvidently


granted.  ROA 878 - 879.  


Appellant then filed an application seeking post conviction relief.  PCR counsel argued


that trial counsel was “ineffective for failing to request additional voir dire when juror


information the clerk's office provided to trial counsel omitted a seated juror's disclosure that her


husband was a reserve deputy for Colleton County Sheriff's Office, which investigated


McMillan's case.”  ROA 880 - 884.  The PCR court denied the application.  


A Petition for Writ of Certiorari was filed and the Court of Appeals granted the petition


and ordered briefing.  ROA 880 - 884.  After oral argument, the Court of appeals affirmed the


PCR court’s denial of post conviction relief, as modified.  Id.  The Court of Appeals modified the


PCR court’s denial by concluding that there was no overwhelming evidence of guilt.  Id.    


However, between the briefing on the appeal and the oral argument, Appellant filed a


Motion for a New Trial Based Upon After Discovered Evidence, pursuant to SCRCrimP Rule


29(b).  Motion for a New Trial Based Upon After Discovered Evidence.  A merits hearing was


held on this Rule 29 motion on July 12, 2023.  ROA 73 - 281.     


Testimony was received and exhibits were entered into evidence.  ROA 73 - 281. 


Appellant called cooperating co-defendant Davis to the stand but he invoked his rights against


self-incrimination to the question germane to this appeal.  ROA 94 - 125.  Appellant moved for


the trial court to compel Davis’ testimony but this was denied.  Id, passim. 


Subsequently, the trial court conducted two status hearings outside the presence of


Appellant.  ROA 282 - 311.  The trial court then requested a proposed order denying relief. 
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Undersigned filed an objection to this proposed order.  ROA 9 - 32.  Ultimately, the trial court


denied the Rule 29 motion.  ROA 1 - 8.


A Notice of Appeal was filed and served and this brief follows.  ROA 885 - 887.


STATEMENT OF THE FACTS


At trial, the State presented one witness who identified Appellant as a culpable party to


the shooting an attempted robbery spree which was the subject of the trial.  ROA 400 - 401.  This


witness was James Davis (Davis).  ROA 396 - 397.  Mr. Davis testified that he, co-defendant


David Jakes (Jakes) and Appellant were involved in an incident on the off-ramp of Interstate 95


in which they attempted to rob what appeared to be two stranded female motorists.  ROA 410 -


415.   


Davis testified that Jakes and a male who was the husband and son of the two females


became involved in a shootout.  ROA 415 - 416.  Jakes was injured in this shootout.  ROA 416 -


417.  Davis testified that Appellant suggested they engage in this robbery but did not leave the


vehicle.  ROA 410 - 417. 


No other witnesses placed Appellant at the scene.  One other state’s witness, Shaquita


Bryant, testified she heard that Appellant was later seen in the car with a co-defendant who was


injured in the shootout.  R. p. 468, lines 15 - 25.  Bryant expressly denied seeing Appellant in the


car.  R. p. 474, lines 14 - 25.  No forensic evidence linked Appellant to the shooting.  In fact, the


Court of Appeals has previously opined that there was no overwhelming evidence of guilt


presented against Appellant.  ROA 880 - 884.  This was not appealed and should be considered


the law of the case.


Davis testified at trial that he was offered a deal to stay out of prison if he cooperated but
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that this deal had expired.  ROA 258.  He did not testify that the charges against him would be


dismissed.  Id.  He stated at trial that his testimony was not the result of a deal between him and


the state.  ROA 258 - 259.  


Davis later provided a statement to a private detective hired by Jakes.  ROA 281.  In this


statement, he indicated that he had struck a deal with the state.  Id.  After learning of this


statement, undersigned2 learned that Davis’ charges were no longer listed on the public index. R.


p. 90, lines 5-11.    


After undersigned filed a Motion for a New Trial based upon After-Discovered evidence,


a hearing was held.  ROA 73 - 281.  At this hearing, the trial court ordered that the 14th Circuit


Solicitor’s Office and the Colleton County Sheriff’s Office provide any evidence regarding the


disposition of the charges against Davis.  ROA 46 - 47.  The only item produced was an


expungement order.  ROA 48 - 49.


This expungement order indicated that Davis’ charges were dismissed within one month


of his testimony.  ROA 48 - 49.  Further, this dismissal was made without any further hearings in


Davis’ case.  No documentation regarding the reasons the charges were dismissed has been


produced.


Davis was called to the stand at the SCRCrimP Rule 29 (Rule 29) hearing.  When


questioned about the deal he had with the State, Davis repeatedly invoked his Fifth Amendment


rights to not be compelled to incriminate himself.  ROA 95 - 106.  Davis was represented at this


2Undersigned became counsel for Appellant in 2017 for the purposes of Petition for a
Writ of Certiorari to challenge the denial of his PCR claims.  This petition was granted and oral
argument was held.  Ultimately, the Court of Appeals denied relief.
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hearing by counsel who was a member of the General Assembly3.  R. p. 79, lines 16 - 17. 


STANDARD OF REVIEW


In criminal cases, appellate courts sit to review errors of law only.  State v. Baccus, 625


S.E.2d 216, 220 (2006).  


Appellate courts typically review a trial court's ruling on a motion for a new trial pursuant


to an abuse of discretion standard.  State v Dean, 828 SE2d 243, 248 (SC 2019).  An abuse of


discretion occurs when the conclusions of the trial court either lack evidentiary support or are


controlled by an error of law.   State v King, 810 SE2d 18, 22 (SC 2017).  


Questions of law are reviewed de novo.  State v. Adams, 763 SE2d 341, 344 (SC 2014). 


This is consistent with a litany of cases applying de novo review to mixed questions when the


conclusions require review of a constitutional issue.  See State v. English, 902 S.E.2d 385,


388–89 (SC 2024); State v. Brewer, 882 S.E.2d 156, 160 (SC 2022) (citing United States v.


Mathis, 932 F.3d 242, 255 (4th Cir. 2019)); State v. Miller, 893 S.E.2d 306, 313 (2023); and


State v. Frasier, 879 S.E.2d 762, 766 (2022).


ARGUMENT


The prosecution violated Appellant’s due process rights by failing to correct false
testimony concerning a previously undisclosed “wink wink” plea deal between the
State and the sole cooperating co-defendant. 


The trial court committed a mistake of law when he misconstrued the law concerning new


trials.  In his order, the trial court stated that a five factors must be proven by Appellant before a


new trial can be granted.  However, this five factor showing is only necessary as a prima facie


3Davis’ trial counsel at the time of his trial testimony and dismissal was also a member of
the General Assembly.  R. p. 79, Lines 16 - 17.
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hurdle to obtain leave to argue for the new trial.  


Further, the trial court committed a mistake of law when he relied upon the law


concerning recantations instead of the law concerning due process violations involving a


prosecutor’s failure to correct false testimony.  Appellant’s motion was based upon the due


process clause as interpreted through Napue v Illinois, 360 US 264 (1959), and it’s progeny. 


This due process doctrine is generally considered to be part of the Brady4 doctrine but the trial


court’s order failed to address this doctrine at all.


Also, the trial court erred by failing to require the government’s witness to answer


questions about the truthfulness of his trial court testimony during the new trial hearing.  At a


minimum, the trial court should have drawn an inference from this invocation of the right to


remain silent if not requiring the testimony on this subject.  


Law Concerning New Trials and False Statements


In South Carolina, for one to make a motion for a new trial based upon after discovered


evidence, the “movant [must make] a requisite showing that the new evidence: (1) would likely


change the result if a new trial were granted; (2) was discovered since trial; (3) could not have


been discovered prior to trial by the exercise of due diligence; (4) is material to the issue of guilt


or innocence; and (5) is not merely cumulative or impeaching.”  State v. Dean, 828 S.E.2d 243,


249 (Ct. App. 2019)(Internal citations omitted).  Once that showing is made, the decision to grant


the motion or deny the motion is left to the discretion of the trial court.  Dean.  


While two appellate cases, State v Harris, 706 SE2d 526 (SC Ct App 2011) and State v


Spann, 513 SE2d 98 (SC 1999), indicate that the new trial can only be granted if the five factors


4Brady v Maryland, 373 US 83 (1963).  


6







are proven; this is a misstatement of law.  The originating case for this test, State v Prince, 447


SE2d 177, 184 (SC 1993) makes clear that these five factors are only required to be prima


facially shown “in order to obtain to obtain leave to seek a new trial.”  The Dean court correctly


states the test as found in the Prince case.  After this showing and a hearing is held, the decision


to grant the new trial rests in the discretion of the trial judge.  


The United States Supreme Court categorically condemns the utilization of false


testimony.  In fact, for more than three quarters of a century, the Supreme Court has


unequivocally indicated that the failure to correct the knowing presentation of false testimony


will result in reversal of any conviction obtained therewith.  Mooney v. Holohan, 294 US 103


(1935).  In Mooney, the Court refuted the argument of the state attorney general that due process


is satisfied when the “state has contrived a conviction...through deliberate deception of court and


jury by the presentation of testimony known to be perjured.”  Mooney, at 112.  The Court held


that “[s]uch a contrivance by a state to procure the conviction and imprisonment of a defendant is


as inconsistent with the rudimentary demands of justice as is the obtaining of a like result by


intimidation.”   Id, at 112.      


More than half a century ago, the United States Supreme Court reversed a murder


conviction based upon a prosecutor’s failure to correct false testimony regarding a plea


agreement struck between the state and a cooperating witness.  Napue v. Illiniois, 360 US 264


(1959).  In Napue, the Court reviewed the constitutionality of a murder conviction obtained, in


part, by the testimony of a cooperating co-defendant.  At the trial, the co-defendant testified that


he had not struck any plea bargain with the state’s attorney.  This was false and this false


assertion went uncorrected.  The Supreme Court held that the prohibition on the use of false
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testimony applied even when the “false testimony goes only to the credibility of the witness.” 


Napue, at 269.  The Court continued to note that a “lie is a lie...” and that it was “of no


consequence that the falsehood bore upon the witness’ credibility rather than directly...” on the


question of guilt.  Id, at 269-270 (internal citations omitted).  


Similarly, the South Carolina Supreme Court has granted relief in published opinions


addressing Napue claims.  See Riddle v. Ozmint, 631 SE2d 70 (SC 2006).  In Riddle, the state


Supreme Court reversed a murder conviction, in part, because the state presented a witness’s


testimony that proved to be false and allowed that testimony to go uncorrected.  In that case, a


cooperating co-defendant falsely testified regarding the number of times he met with authorities


to discuss his testimony.  The state Supreme Court granted relief noting that the “issue is not why


[witness] failed to tell the truth: rather, it is why the solicitor, who knew [witness’] testimony to


be false, failed to correct it.”  Riddle, at 75.  The Court reaffirmed the notion that the “failure to


correct false evidence is as reprehensible as its presentation.”  Id.


In State v Dean, the South Carolina Court of Appeals reversed a conviction following an


after-discovered evidence motion citing an undisclosed “understanding” between the prosecution


and the state’s witness.  State v. Dean, 828 S.E.2d 243, 250 (SC Ct. App. 2019).  In Dean, the


State’s witness testified there were no deals.  The Court of Appeals found that the later-


discovered deal was newly-discovered evidence, that the cooperating witness was the sole


witness implicating Dean and that the “understanding” constituted a deal.  


In State v Corey Brown, the South Carolina Supreme Court found that due process was


violated when the prosecution failed to disclose plea negotiations even in the absence of a formal


deal.  State v. Brown, 894 S.E.2d 525, 529 (SC 2023), reh'g denied (Dec. 12, 2023).  Like the
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facts of the present case and those in Dean, the non-disclosure issue was raised through an after-


discovered evidence motion.  The Brown court “conclude[d] that a formal agreement is not


always necessary to warrant disclosure” and reversed the convictions and granted a new trial. 


Brown, at 529.  


Application to the Facts


The trial court erred as a matter of law because he misapplied the rule concerning new


trials.  In his order, he cited the five factor test as the rule for his decision as to whether to grant


or deny Appellant’s new trial motion.  The trial court’s order erroneously indicates that Appellant


had to prove and not just raise an issue concerning these factors before he could grant relief.       


This is not the law as espoused in Dean or Prince.  Both of these cases were published


prior to the issuance of the trial court’s order.  For this reason alone, the order denying the new


trial should be reversed.


Further, the trial court erred by relying upon law concerning witness recantations.  This


was also an error of law as Appellant’s motion for a new trial relied upon the uncorrected false


statement concerning the deal and not the recantation.  While it is true that Davis’ recantation in


the statement to the private investigator revealed the otherwise undisclosed deal, the existence of


the deal is proven circumstantially.  


These circumstances include the closeness in time between the trial testimony and the


dismissal and expungement of the charges.  The existence of the deal is also proven by the fact


that an outright dismissal was a better outcome for Davis than the pre-trial offer of staying out of


jail that Davis let expire.  Finally, the invocation by Davis of his right to remain silent when


asked about the truthfulness of his trial testimony about the deal raises an inference that the
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testimony was false.


This proof is separate and apart from the after provided statement of Davis.  The non-


disclosure is clear from Davis’ trial testimony.  The newly discovered statement of Davis is just


additional evidence of the false trial testimony.


Appellant’s new trial motion clearly cites Giglio v United States, 405 US 150 (1972), in


support of the proposition that the evidence, including but not limited to Davis’ post-trial


statement, proves a “non-disclosure of a ‘wink wink’ deal” which violates due process.  Motion,


page 6.  Unfortunately, the trial court’s order does not even mention any of the due process line


of cases cited in the motion or argued at trial.  This omission occurs even though undersigned


filed an objection to the proposed order pointing out this shortcoming.      


Instead, had the trial court applied the due process doctrine to the facts, he would have


granted Appellant relief.  The evidence showed a deal, even if unspoken, between Davis and the


State.  The circumstances surrounding the outcome of Davis’ case prove this deal.


Again, Davis’s deal to avoid prison but not felony convictions was not accepted. 


However, his charges were dismissed outright within one month.  Outright dismissal is such a


difference in kind that there is no other way to construe this outcome as a benefit to Davis to


which he was not otherwise entitled.  


The timing of this dismissal, within one month of his testimony, demonstrates Davis


received his benefit as a result of his testimony.  The closeness of time is evidence of the causal


relationship between Davis’ testimony and his benefit.  Further, the fact no other proceedings


were held demonstrates this was a wink-wink deal struck between the State and Davis before he


testified.
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The invocation of Davis’ right against self-incrimination is also proof of this deal.  Davis’


trial testimony about no deal and his statement to the private investigator that there was a deal are


mutually exclusive.  If one is true, then the other is false.  


Davis would face no criminal liability for lying to private investigator.  Conversely, Davis


would incriminate himself if his trial testimony was false.  Thus, the Davis’ invocation of his


right against self-incrimination is evidence of the existence of a deal and the false nature of his


trial testimony.  Thus, an adverse inference is appropriately drawn from Davis’ invocation of his


right to remain silent.  The trial court’s failure to draw this inference is a compounding error of


law5.  Likewise, the trial court also should have held the absence of any records in the


prosecutor’s file about the reason for the dismissal of Davis’ charges against the State and in


favor of Appellant.


Because the State failed to correct Davis’ testimony about a deal during Appellant’s trial,


the trial court should have found that the due process Brady doctrine espoused in the Napue and


Riddle line of cases was violated.


CONCLUSION


Therefore, this Court should reverse the trial court’s denial of the motion for a new trial,


vacate Appellant’s convictions and sentences and remand this matter for a new trial.  As an


alternate remedy, this Court should remand this matter to allow undersigned to question Davis


and disallow his invocation of the right to remain silent to hide uncorrected false testimony.


5While Appellant seeks a reversal of his convictions and a new trial, he would also
request an alternate remedy of remand to obtain Davis’ testimony which was barred by the
invocation of his right to remain silent.  This would naturally involve some type of judicial
immunity to protect both Appellant’s and Davis’ interests and produce the truth.  
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STATEMENT OF THE ISSUE ON APPEAL


The trial court erred by not granting a new trial in light of newly discovered evidence of a


previously undisclosed plea deal between the State and the sole cooperating co-defendant.


ARGUMENT IN REPLY


The prosecution violated appellant’s due process rights by failing to correct false


testimony concerning a previously undisclosed “wink wink” plea deal between the State and the


sole cooperating co-defendant.


Despite this violation, the trial court’s order erroneously denied Appellant McMillan


relief on his claim that the State allowed false testimony, from a cooperating co-defendant (James


Davis or Davis) denying a wink-wink deal, to go uncorrected.  The primary error in this order


concerns a misstatement of law and the order should be reversed on this ground alone.  Further,


the order erroneously relies upon the motion hearing testimony from Davis despite the fact Davis


was allowed to invoke his right to remain silent when being examined by undersigned counsel,


and for this reason, the order should be reversed or this Court should remand the matter to


resume examination of Davis disallowing the invocation of his right against self-incrimination.1


In its response, the State argued that the trial court correctly applied the law concerning


witness recantations despite the fact that the primary focus of Appellant McMillan’s motion


1The State characterizes this request as an un-preserved issue on appeal; however, this is a
request for relief related to Appellant’s Motion for a New Trial.  See State v. Hinson, 361 S.E.2d
120 (1987)(dissent as to proper relief of either remand to develop the record or reversal and
remand for a new trial.  This relief would be intermediate to the requested new trial.  The error in
allowing Davis to assert his right against self-incrimination was raised by Appellant McMillan to
the trial court who overruled this claim of error.  The trial court could not remand an inquiry to
itself.  
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concerned a Napue2 claim.  Further, the State’s response minimized the unfairness of Davis’


invocation of his right against self incrimination or the inference which such an invocation


suggested.  Finally, the State’s response ignored the law of the case concerning the weakness of


the evidence introduced at trial against Appellant McMillan.


Related to the analysis below, after Appellant McMillan filed his motion, a hearing was


convened and testimony taken concerning the motion.  This indicated that McMillan had made a


“requisite” “prima facie” showing to argue his after discovered evidence claim.  At this hearing,


Appellant McMillan presented evidence proving a previously undisclosed wink-wink deal


providing Davis a dismissal (and obvious immunity) for his actions in exchange for his


testimony.  Further, the Court of Appeals had previously vacated a prior circuit court’s finding


that there was overwhelming evidence of guilt against Appellant; thus, the Napue violation was


material in light of the weakness of the trial testimony inculpating McMillan.


Erroneous Application of Law Concerning Motions for New Trial


The State’s response erroneously urged this Court to apply the five part test required as a


prima facie showing as the test for when a new trial should actually be granted.  This argument is


wrong.  Good law for more than a quarter of a century provides that the five factor test for new


trial motions under Rule 29(b) is only required as a “prima facie showing” “[i]n order to obtain


leave to seek a new trial based upon after-discovered evidence”  State v. Prince, 447 S.E.2d 177,


184 (SC 1993).


Likewise, State v. Caskey, 256 SE2d 737, 738-739 (SC 1979), relied upon by the State,


indicates that only a showing of the five factors must be made.  Caskey does not require any level


2Napue v. Illinois, 360 US 264, 269 (1959)
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of proof beyond the showing.  This interpretation of Prince and Caskey is consistent with the


treatment of this issue in State v. Dean wherein the South Carolina Court of Appeals found the


five factor test to be a “requisite showing.”  State v. Dean, 828 S.E.2d 243, 249 (SC Ct. App.


2019)(citing Caskey).  


As the opinions in both Dean and the later South Carolina Supreme Court case State v.


Brown indicate, the proper framework to analyze a claim of false testimony related to an


undisclosed deal not discovered until after trial is that pronounced by the Supreme Court of the


United States.  Dean, 249 and State v. Brown, 894 SE2d 525, 531 (SC 2023).  In Napue v.


Illinois, the Supreme Court indicated that the failure to correct false testimony violated due


process.  To establish such a violation, one needed to show that the prosecution knowingly


allowed false testimony “to go uncorrected when it appear[ed].”  Napue v. Illinois, 360 US 264,


269 (1959).  


A new trial is warranted upon a showing that “the false testimony ‘may have had an effect


on the outcome of the trial’ ” or if it “ ‘in any reasonable likelihood [could] have affected the


judgment of the jury,’ ”  Glossip v. Oklahoma, No. 22-7466, 2025 WL 594736, at *10 (U.S. Feb.


25, 2025)(internal citations omitted).  Strikingly, Appellant’s issue raised here is the same issue


raised in Dean and Brown and is raised in the same procedural posture.  While Napue was raised


in a post conviction setting, this issue was reached by the Napue Court 21 years after his


conviction - a procedural scenario not available to Appellant given the current statute of


limitation on PCR claims.3    


3It may be that there are other avenues which were available to Appellant to present his
claim but that does not mean the SCRCrimP Rule 29(b) motion is the wrong avenue.  This rule
mimics the purpose behind the Writ of Coram Nobis. 
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Finally, the appellate courts have consistently held that a promise of immunity constituted


a deal which must be disclosed.  See State v. Hinson, 361 S.E.2d 120, 121 (SC 1987).  Further,


this case is different from the facts presented in State v Johnson because here Davis’ actions


clearly established criminal liability for assisting co-defendant David Jakes flee the scene of the


crime.4  State v Johnson, 410 SE2d 547 (SC 1991).  


Sustaining Cooperating Witness’ Invocation of the Right Against Self-incrimination
Violated Due Process in this Case 


In its brief, the State argued that Davis testified there was no deal but minimized the


issues presented when Davis invoked his right against self-incrimination.  The trial court’s


reliance upon Davis’ motion hearing testimony while at the same time limiting Appellant


McMillan’s ability to examine this testimony violated due process.  The State can not benefit


from the testimony of a witness then hide behind the witness’ invocation of his right against self-


incrimination to suppress adverse evidence sought through examination by the adverse party.  It


is the unique position of the State as the prosecutor of Davis’ transgressions which gave rise to


this unfair advantage and the trial court erred in sustaining Davis’ invocation of this right.


Courts have found it unfair to allow one side to benefit from a witness’ testimony when a


trial court allowed that same witness to remain silent during examination by the opposing party. 


See Fuller v. Superior Court of CA, 104 Cal. Rptr. 2d 525 (CA Ct App, 2nd Dist, Div. 3d 2001)  


(“A litigant cannot be permitted to blow hot and cold in this manner.”)(internal citation omitted).


Instead, the trial court should have addressed the tension between Appellant’s right to due


process and Davis’ right against self incrimination by inferring from the invocation that a deal


4See Ex parte Mudd, 17 F. Cas. 954 (S.D. FL. 1868).
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existed.  Appellate courts have found there to be no due process violation from an adverse


inference arising from the invocation of the right against self-incrimination when the person


asserting the right is not facing criminal prosecution in the matter before the tribunal.  See Baxter


v. Palmigiano, 425 U.S. 308 (1976)(upholding an adverse inference drawn from an assertion of


the right against self incrimination). 


Further, the federal courts have found it improper for a judgment to rest upon the


testimony of a witness who partially refused to answer questions by invoking his right against


self incrimination.  See Johnson v. United States, 418 A.2d 136, 141-42 (D.C. Ct. App. 1980)


(remanding for a new trial where the trial court did not strike testimony of a prosecution witness,


the complainant, where that witness's invocation of the right to remain silent precluded inquiry


concerning her bias or motive to testify falsely).  


Here, the trial court erred by not drawing an inference that Davis falsely testified about


the lack of a deal during trial from his invocation of his right against self-incrimination during


the motion hearing.  As stated in the opening brief, Davis faced no criminal exposure if he lied to


Appellant’s Jakes’ investigator but instead faced criminal liability if he lied during trial about the


lack of a deal or he lied during the motion hearing about the lack of a deal.  


Davis refused to answer questions in the motion hearing about his failure to remain silent


in trial when then asked about his involvement helping a co-defendant flee the scene.5  ROA 95 -


106.  This suggested that he was willing to testify at trial because he had immunity.  The trial


court continued to block questions asked of Davis concerning his criminal actions during the


5The transcript misidentified Davis’ attorney during the motion hearing.  His attorney was
Representative Gil Gatch and not Jonathan Chaplin.  
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incident, his fear about criminal liability during the motion hearing in light of his exculpatory


assertions about his own acts, and his lack of fear about testifying about his own actions during


the trial.  ROA 95 - 106.     


The trial court erred in relying upon Davis’s motion hearing testimony in light of his


invocation of his right to remain silent and erred in not drawing an adverse inference from Davis’


invocation of his right to remain silent.  


Finally, the trial court erred by not finding an immunity agreement existed between the


State and Davis given the circumstances surrounding the dismissal of his charges.  Davis’


charges were dismissed6 shortly after McMillan’s trial.  The dismissal was a better outcome than


the deal Davis let expire - to merely stay out of jail.  Further the dismissal was made without any


further court proceedings for Davis.  See Hinson, at 121 (Finney, J. dissenting) (“The solicitor's


denial of an agreement in several instances and his perfunctory dismissal of the charges in the


next instance cannot be rationalized, justified or tolerated in the judicial process.”).  


The Trial Court Mischaracterized the Strength of the Trial Evidence Against Appellant
McMillan


The trial court’s order mischaracterized the strength of the case against Appellant


McMillan.  Davis was the sole witness against him.   Shaquita Bryant was clear in her testimony


that she did not see Appellant McMillan that night.  ROA 468 - 471.  


Further, the South Carolina Court of Appeals previously vacated a finding that the


6In addition to the face of the expungement order, the charges had to be dismissed for
Davis to enter the military and possess a gun.  State’s 1, Expungement Order.  Before his trial
testimony, Davis was charged with violent felonies which would have prevented him from
obtaining a youthful offender sentence or participating in PTI.  Further, a YOA expungement
would not be a pardon such as to restore his gun possession rights.  See 18 USC §
922(g)(prohibiting a felon from possessing a firearm).  


6







evidence against Appellant was overwhelming.  ROA 880 - 884.  This was not appealed.  This is


the law of the case and bound the trial court as to the weakness of the evidence against Appellant. 


Finally, the fact the jury acquitted Appellant as to the lead charge of attempted murder


also demonstrates the weakness of the evidence and the significance of Davis’ false testimony.  


CONCLUSION


Therefore, the trial court erred in its order denying Appellant McMillan a new trial


notwithstanding the States’ argument in response and this Court should reverse his conviction


and remand for a new trial or, at a minimum, reverse the order and remand for further testimony


from cooperating co-defendant Davis without allowing him to invoke his right to remain silent.  


Respectfully submitted by,


/s/ James A. Brown, Jr.                 March 28, 2025
Attorney for Appellant
SC Bar Number: 12213


Law Offices of Jim Brown, PA
1600 Burnside St, Suite 100
PO Box 592
Beaufort, SC 29901
(843) 470-0003
lawoffice@lojbpa.com
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