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FORM 5

STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

County of \{o rK
Antonta Gardon

Full name and prison number (if any) of Applicant

V.
APPLICATION FOR

State of South Carolina POST-CONVICTION RELIEF

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted. :

I, Place of detention _Ev/ans Carrechonal Tnshtuhén

2. Name and location of Court which imposed sentence \{0 K (ou yﬁ-\{ W1OSS
JusShee Center
Name(s) of co-defendant(s) (if any) Manta (sord On, Terrence

(O]

Mccreary . Garuy oGt
o =

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
@ Q%-6s5-Yo- 3§47, 2849, 2850,/ I28S5|
(b)




(c)
The date upon which sentence was imposed and the terms of the sentence:
@ July 19,1999 4o years

(b)
(©
Check whether a finding of guilty was made:
(a) after a plea of guilty 1 /m

(b) after a plea of not guilty

(c) after a plea of nolo contendere

Did you appeal from theJudgment of conviction or the imposition of sentence?

see oHadiment

If you answered “yes” to (7), list:

(a) the name of each Court to which you appealed:
i.

ii. \ /\ AV ,

i, \JCL AT T TIOrrL i

(b) the result in each such Court to which you appealed:

i. OT 1 /\ \ |
i OLCH k\’}’F

-

b
C D
<+
=
D
2\

(c) the date of each such result:

{d) if known, citations of any written opinion or orders entered pursuant to such

results:

) ) / .
- SEE A e Hmm

If you answered “no” to (7), state your reasons for not so appealing:

(a)

(b)




(©)

State concisely the grounds on which-you base your allegation: that you are-being held in*"
custody -unlawful'y-

W SEEATTAHHENT. - SEE 774 féé/ﬂf
0 SEEATAMENT. = Set
(c)
State concisely and in the same order the facts which support each of the grounds set out

in (10):

Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law?ﬁYé g

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? Y5

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already speciﬁ‘ed in (8)7 )\LO

(d) any other petitions, motions or applications in this or any other Court? Ve

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:
(a) the specific nature thereof:

i. CV\ LA/\AA P

\) D U"’]\ )L/\L/V\VV\M\ I

iil.

v.

(b)  the name and location of the Court in which each was filed:

Eﬂ?t:f JVD\‘\[AJ@\ Vet

v.

(98]




14.

15.

(©) the disposition thereof:

i ) .
i S~_ | ] A;,/\ |
T € AT0Chve

(d) the date of each such disposition:

() a7 —
m.\\i \/ﬂﬂ\ a
v~ TNy i VT

(e) if known, citations of any written opinions or orders entered pursuant to each such

disposition:

. ﬂ”r:/ A\
i o~ L A AN A
. —o LU VAV IVY T

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

31~
7

<tC It

Thment

If you answered “yes” to (14) identify:

(a) which grounds have been presented:

i .

n.CPhTymW\J)\ 2
i L T T VAL hMen]

(b) the proceedings in which each ground was raised:

i QT7/ /iLﬁM -
O

P
Ty e

ii.

Revised 3/2003



16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

Ei)) (O a—=r— A ~ \ :
© N A Ffv/}\(v,\/)L YT

e N 7
17.  Were you represented by an attorney at any time during the course of:

(a)  your arraignment and plea? y&s
(b) your trial, if any?

(c)  yoursentencing? \J2.S
T
(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence? \f/ )

(e) preparation, presentation or consideration of any petitions, motions or

applications with respect to this convjction, which you filed?
- SPe Apchimen

18.  Ifyou answered “yes” to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

i. /—_- \A . f)

. ) f// / / o
-/ [

(b) the proceedings at which each such attorney represented you:

1. N \
f

C ! ~ - .

Ao o
\ ,)l/ f/ 'BRANA A I
i, —  / | r
~ /. 7

il.

Revised 3/2003



19.  State clearly the relief you seek in filing this application:

Evidentaru lear e
—/ P,

20.  Are you now under sentence from any othegcourt that you have not challenged?

/’S/g@ AL

STATE OF SOUTH CAROLINA )

) VERIFICATION
County of )éﬂl )

] ﬂ Y HOnd Ad)ﬁ/@/f)#% ?y/ being duly sworn

upon my oath, depose and say y that | have subsCribed to the foregomg appllcatlon that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true. i

‘_QWOKN to and subscribed before me this &QN&
dayot = Awpst = 4 , _201%

-

- = ' e 2 (L.S)

T s Notan Byl /

‘:"':g\ziy—é(;r'nmission Expires: __ ek, Q*, Suse

Revised 3/2003




(10),.,

(A)
(B)
(¢

(»)
(F
(F)
(1/)...

(A)...
(b). ..

(c) . i

(_D)i (l i

(£)....

(F)..,
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IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF YORK

‘ 2008-CP-46-4951
Antonio Gordon, 259798,

Applicant,

MOTION TO RESTRICT
FUTURE FILINGS

V.

State of South Carolina,
,r

The Applicant’s repetitive and abusive filings should be restricted in order to

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

“preserve the Court's time and resources and stop any interference with the fair
administration of justice.

The Applicant has received his full bite at the apple. Under the PCR rules,
an Applicant is entitled to a full adjudication on the merits of the original petition, or
‘one bite at the apple.” This “bite at the apple” includes an Applicant's right to
appeal the denial of a post-conviction relief application, and the right to assistance

of counsel in that appeal. Matthews v. Evatt, v105 F.3d 907, 916 (1997), Gamble v.

State, 298 S.C. 176, 379 S.E.2d 118, 119 (1 989), Odom v. State, 337 S.C. 256, 523

S.E.2d 753 (1999).
The Applicant has filed three (3) PCR Applications on the 1999 convictions, a

* motion for reconsideration from the dismissal of the first PCR application, an ap@l

from the dismissal of his first PCR (2001-CP-46-1866), a Federal Petition for Writ of
Habeas Corpus which was subsequently denied, a rule 60(b) motion to reconsider

and clarify, and a State Petition for Writ of Habeas Corpus which was also

1



subsequently denied. A new Application was filed on January 9, 2009 and
amended on May 19, 2009. He is also now requesting $5,000 from Indigent
Defense for an investigator to investigate several allegations that have alréady been
raised and dismissed. The Applicant has had his full bite at the apple at least three
(3) times on the 1999 convictions, and has appealed the dismissal of his allegations
or reasserted his allegations after each dismissal through a PCR appeal, or Federal
or State Petition for Writ of Habeas Corpus, including several amendments to those
filings. The Applicant continues to raise the same frivolous and repetitive
allegations. The Applicant's filings clearly rise to the level of repetitive and abusive
filings, and he must be restricted from future filings.
I. REQUESTED REMEDY |

Due to the repetitive and frivolous natufe of Applicant's numerous
applications, the State would request the Court to direct the York County Clerk of
Court not to accept any further PCR applications from the Applicant unless he pays
the normal filing fee generally required for the filing of a summons and complaint.
The United States Supreme Court has denied litigants who have filed repetitivé,

frivolous petitions the right to proceed in forma pauperis, resulting in the litigants

having to pay the required filing fee with that Court. In re Whitaker, 513 U.S. 1,115

S.Ct. 2,130 L.Ed.2d 1 (1994); In re Anderson, 511 U.S. 364, 114 S.Ct. 1606, 128

L.Ed.2d 332 (1994); In re Demos, 500 U.S. 16, 111 S.Ct. 1569, 114 L.Ed.2d 20

(1991); In re Sindram, 498 U.S. 177, 111 S.Ct. 596, 112 L.Ed.2d 599 (1991); In re

McDonald, 489 U.S. 180, 109 S.Ct. 993, 103 L.Ed.2d 158 (1989).



<4

The State would also request that the Applicant be required to provide a

properly notarized affidavit certifying that the Applicant believes in good faith that

the matter raised is not frivolous. In In re Theron Maxton, 325 S.C. 3, 478 S.E.2d

679 (1996), the South Carolina Supreme Court required Maxton, who had filed

numerous meritless petitions with the Court, to pay a filing fee and accompany any

future filings with a properly notarized affidavit by Maxton certifying that he in good
faith believed that the matters he was raising were non-frivolous and proper for the
Court to consider. Id. Other courts have required that the abusive litigant file an
affidavit certifying that he believes the petition raises an original claim or is non-

frivolous before accepting filings from the litigant. In the Matter of Verdone, 73 F.3d

669 (7th Cir.1995); Abdul-Akbar v. Watson, 901 F.2d 329 (3d Cir.1990); Green v.
Warden, 699 F.Zq 364 (7th Cir.), cert. denied, 461 U.S. 960, 103 S.Ct.l 2436, 77
L.Ed.2d 1321 (1983).
: THé State would also request that if the Applicant submits an Application that
i's accqmpanied with a notarized affidavit, that, before filing, the Clerk’s office be
directed to submit the Applfcation to the Chief Administrative ;Judge. The State
would ask the Administrative Judge to then make a finding on whether the issues
raised in the Application are non-frivolous and proper for the Céurt to consider. If
the Administrative Judge finds the Application proper, it would then be submitted to
the Clerk’s office for filing. No Application would be filed without a proper finding
from the Chief Administrative Judge. '
The State also requests that the Applicant be warned that should he continue
to file Applications containing matters that are frivolous, that he may be held in'

3



contempt or for the Court to impose sanctions as circumstances of the case and
discouragement of like conduct in the future may warrant. The Supreme Court

imposed such warning on an Applicant in In_re Theron Maxton, 325 S.C. 3, 478

S.E.2d 679 (1996).
Il. SUPPORTING FACTS

The Applicant’s extensive litigation history is necessary to understand this

requesf for injunction:

Underlying Convictions

The Applicant is presently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the York County Clerk of Court.
The Applicant was indicted at the October 1998 term of the York County Grand Jury
for Murder (98-GS-46-2847), three counts of Possession of a Firearm During the
Commission of a'Violent Crime (98-GS-46-2847-A)(98-.GS-46-2849-A)(98—GS-46-
2850-A), two counts of Attempted Armed Robbery (98-GS-46-2849)(98-GS-46-
2850), Criminal Conspiracy (98-GS-46-2851), and Possession of a Pistol byAa
Person Under Twenty-One (98-GS-46-2852). Daniel D'Agostino, Esquire,
represented the Applicant. On July 16, 1999, the Applicant pled guilty as indicted.
On July 19, 1999, the Honorable John C. Hayes Il sentenced Applicant to
confinement for thirty (30) years for Murder; ten (10) years for Attempted Armed
Robbery, which was consecutive to the 98-GS-46-4827 charge, but concurrent with
present sentence being served; five (5) years concurrent for Possession of a
Firearm During the Commission of a Violent Crime; five (5) years concurrent for

Criminal Conspiracy; and five (5) years concurrent for Possession of a Pistol by a

4



Person Under Twenty-One.
The Petitioner filed a timely notice of appeal and an Anders brief was

submitted. on his behalf pursuant to Anders v. California, 386 U.S. 738 (1967). The

South Carolina Court of Appeals dismissed the Defendant's appeal. State v.

Gordon, 2000-UP-747 (S.C. Ct. App. filed December 6, 2000). The Remittitur was

sent on January 9, 2001.

PCR APPLICATIONS AND OTHER FILINGS

A. Gordon v. State (2000-CP-46-1414)

Filed: 6/19/2001
Conviction: 1999
Allegations: Ineffective assistance of counsel, subject matter

o jurisdiction (failure to have waiver hearing to tra X
N %’(him from Family Court to General Sessions because
[~ ——
<~ he was sixteen (16)_years old when arrested, and

v
P NS .
5 (esgi b\‘iﬁ\ failure to challenge the indictments), involuntary guilty

Obb of ° @)V" plea (incompetence and limited comprehension
o éac because of low 1Q), trial court error in failing to grant
< the severance motion, failing to adequately pursue

O
the Applicant’s incompetence to stand trial, failing to

make a double jeopardy argument, failing to advise
the Applicant that pleading guilty meant he waived his
right to appeal the admissibility of his statements on
direct appeal, and failing to advise the Applicant he
would be subject to community supervision.

Hearing: 7/29/03

Judge: J. Emest Kinard, denied 8/19/03
Ruling: Denied by Order dated 11/27/87
Counsel: Tara Shurling

Appeal: Johnson brief, cert. Denied. 8/9/05

B. Gordon v. State (2004-CP-46-1700)

Filed: 7/6/04
Conviction: 1999
Allegations: Violation of due process and equal protection, lack of



-

Hearing:
Judge:
Ruling:
Counsel:
Appeal:

subject matter jurisdiction (failure to have waiver
hearing in Family Counr, failure to challenge the
indictments), failure to request a competency hearing
to stand trial,

12/6/04

Thomas W. Cooper, Jr.

Denied by Order dated 5/20/05

Pro Se.

None.

C. Federal Petition for Writ of Habeas Corpus (2:05-3327-MBS-R) 2 yefoct

oS tn 600 Nok 300"\.0
1/3/09 ¢\ed s e \Zi w 54() \n Pe Teo B
(&

NCY

Filed:
Conviction: 1999
Allegations: Objection to Report and Recommendation of
. Magistrate Judge, ineffective assistance of counsel
for failure to advise murder was non-parole offense,
failure of PCR counsel to file a 59(e) motion, | fallure to
raise double eopardy issue, failure to advi he
appeal admissibility of
statements, 4™ amendment violation because he was
MMMOM counsel or parent
_present, failure of counsel to challenge th
admissibility of his statement that resuited from the
invalid interrogation, due process because
competency evaluation was conducted by an
unlicensed psychologist, trial court erred in denying
severance motion, mvoluntary guilty plea
Hearing: 10/15/90 :
Judge: Margaret B. Seymour
Ruling: Dismissed without prejudice to permit Petitioner to
exhaust all State remedies, dated 2/16/07
Counsel: Pro Se
Appeal: None
\sb‘f,fﬁ\
D.  Gordon v. State (2006-CP-46-0010) W e
(State Petition for Writ of Habeas Petition) <) ‘;oph"
Hod- . pVet %ﬂA ‘
Filed: 1/3/06, Motion to amend 1/23/07 W ?
Conviction: 1999
Allegations: Newly discovered evidence, ineffective assistance of
counsel, prosecutorial misconduct, Brady violations,
Tnvoluntary “quilty plea, personal jurisdiction
Hearing: 1/23/07

o



Judge:
Ruling:
Counsel:
Appeal:

E. Rule 60(b) Motion

Filed:
Conviction:
Allegations: M

Judge:

Ruling on Motion:

Ruling on
State Habeas:

John C. Hayes, Il -

Dismissed with Prejudice dated 4/30/07
Charles B. Burnette, I

None.

8/7/07

1999

Motion to reconsider; seeking amendment and
clarification; conflict with Judge Hayes.

Roger L. Couch

Granted; clarified and amended order that Petitioner
is without prejudice to bring a Habeas Corpus Petition
in the original jurisdiction of the South Carolina
Supreme Court.

An evidentiary hearing was held before Judge Couch.
He dismissed the State Habeas Corpus wnthout
prejudice on January 31, 2008.

F. Gordon v. State (2008-CP-46-4951)

Filed:
Conviction:
Allegations:

Hearing:
Judge:

1/9/09 and amended 5/19/09
1999

Ineffective assistance of counsel, personal jurisdiction

(failure to have waiver hearing to transfer him from
-amily Court to General Sessions because he was
sixteen (16) years old when arrested), involuntary
guilty plea, Brady violations,
amendment/involuntary statement, Defense counsel
failed to challenge applicant's statement’s on the
ground that there was no probable cause for the
arrest and that applicant statement’s was the fruit of
the poisonous tree with regard to the illegal arrest,
prosecutorial misconduct, counsel failed to conduct a

| pretrial investigation, counsel failed to interview key

witnesses, failing to advise the Applicant that pleading

_gquilty meant he waived his righf to appeal the
admissibility of his statements on direct appeal, and
failing to advise the Applicant that murder was a non-
parole o
12/1/09
Lee S. Alford




Counsel: Tricia Blanchette
Other: Current PCR Application includes a "Motion for Funds
for an Investigator’ and a "Motion for Funding of

Expert”
IV. CONCLUSION
The Applicant's allegations and accusations have become increasingly
frivolous and ridiculous. His only success has been to have his Rule 60(b) motion
granted to allow him to file a Petition for Habeas Corpus in the original jurisdiction of
the South _Carolina Supreme Court. Each case is accompanied with numerous
requests to amend and other frivolous motions, and often requires a change of
venue for the evidentiary hearings. The Applicant continues to waste the time and
resources of the York County Clerk of Court's Office, the Chief Administrative and
Presiding Judges in the Sixteenth Circuit, the South Carolina Attorney General's
Office, numerous appointed attorneys of the York County Bars, Court Personnel,
and the South Carolina Supreme Court.
There is a strong interest in finality of the criminal process; judicial review

must stop at some juncture and finality must be realized. Aice v. State, 305 448,
409 S.E.2d 392 (1991). The Court quoted Justice Harlan when discussing the
impbrtance of finality in litigation when they stated the following:

All law, criminal or otherwise, is worth having and

enforcing, it must some time provide a definitive answer

to the question litigants present or else it never provides

an answer at all. Surely it is an unpleasant task

stripping a man of his freedom and subject him to

institutional restraints. But this does not mean that in

doing so, we should always be halting or tentative. No

one, not criminal defendants, not the judicial system,

not society as a whole is benefited by a judgment
providing a man shall tentatively go to jail today, but

8



tomorrow and every day thereafter his continued
incarceration shall be subject to fresh litigation on
issues already resolved. A rule of law that fails to take
account of these finality interests would do more than
subvert the criminal process itself. It would also
seriously distort the very limited resources society has
allocated to the criminal process...This drain on
society's resources is compounded by the fact that
issuance of the habeas writ compels a State that
wishes to continue enforcing its laws against the
successful petitioner to relitigate facts buried in the
remote past through presentation of witnesses whose
memories of the relevant events often have dimmed.
This very act of trying stale facts may well, ironically,
produce a second trial no more reliable as a matter of
getting at the truth than the first.

Anderson v. Leeke, 271 S.C. 435, 441, 248 S.E.2d 120 (1978).

V. PRAYER FOR RELIEF

For these reasons, The State requests the Court to find the following:

1.

The Clerk of Court should refuse to accept further petitions
from the Applicant asking the Court to entertain matters unless
he pays a filing fee generally required for filing motions and
petitions with this Court.

The Applicant shouid be prohibited from filing any legal actions
in any jurisdiction in South Carolina without submitting the
requisite filing fees' and providing a properly notarized affidavit
certifying that the Applicant believes in good faith that the
matter raised is not frivolous.

Any Applications submitted with properly notarized affidavits be
submitted to the Chief Administrative Judge to make a finding
on whether the allegations are non-frivolous and proper for the
Court before they are filed;

The Clerk of Courts should be instructed to return all
documents that do not comply with this order, and;

1

S.C. Code Ann. §8-21-310(11)(a) (Supp. 2004)
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5. The Applicant be directed that if he continues to file
Applications containing matter that is frivolous or not proper for
this Court to consider, he may be sanctioned under Rule 269,

SCAR.

/// V/) < , 2009.
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Respectfully submitted,

HENRY D. MCMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney Genera

JENNIFER A. KINZELER
Assistant Attorney General
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STATE OF SOUTH CAROLINA . ) s
-7 IN‘THE COURT OF COMMON PLEAS

.~ SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YORK

o~
bt

2000-CP-46-1414

Antonio Gordon, #259798,

L/vvvvvv\/\/\/\ s~ J“

Applicant,
v. ' ORDER OF DISMISSAL
State of South Carolina,
Respondent.
PROCEDURAL HISTORY

This matter comes before the Court by way of an Application for Post-Conviction Relief filed

‘June 15, 2000. The Respondent made its Return on May 2, 2001. An evidentiary hearing into the

matter was convened on July 29, 2003, at the Richland County Courthouse. The parties agreed to
change venue from York County to Richland County pﬁrsﬁént to the Consent Order Changing Venue
signed by the Honorable John C. Hayes, III. Due to conflicts with the judges in the Sixteenth

Circuit, this case was transferred to the Fifth Circuit int oider to conduct the PCR hearing in a more

W ROD)7/v A SPEC/RE OO hwigs SHFo7v7o6

tifnely manner.‘._”I‘"he Applicant was present at the hearing-and was represented by Tara D. Shurling,
AEsquire. The Respondent was represented by Jeanette Van.Ginhoven ofthe South Carolina Attorney
General's Office.

At the hearing, the Applicant testified on his own behalf. Téstifying on behalf of the State
was Daniel D’Agostino, Esquire. This Court also had before it a copy of the transcript of the
proceedings against the Aéplicant, therecords of the York Coouﬁty Clerk of Court and the Applicant's
records from the South Carolina Department of Corrections..

The records before this Court indicate that the Applicant is presently confined in.the South

Carolina Department of Corrections pursuant to the York County Clerk of Court’s orders of
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three‘ counts of possession of a firearm during the commission of a violent crime, two counts of

attempted armed robbery, possession of a firearm by a person under twenty-one, and criminal

~ conspiracy.
On July 16, 1999, the Applicant pled guilty as charged. On July 19, 1999, the Honorable

John C. Hayes, 111, sentenced the Applicant to thirty years imprisonment for murder, five years for

each count of possession of a weapon during the commission of a violent crime, ten years for each

count of attempted armed robbery, five years for criminal conspiracy, and five years for possession

 ofa weapon by a person under twenty-one years of age. Daniel D’ Agostino, Esquire, represented the

Applicant.

A timely Notice of Appeal was filed on Applicant's behalfand an appeal was perfected. The

South Carolina Court of Appeals was dismissed. State v. Antonio Gordon and Monta Gordon Op.

No. 2000-UP-747 (S.C. Ct. App. filed December 6, 2000).
FINDINGS OF FACT AND CONCLUSION S OF LAW
This Court has had the oppdrtunity to review the record in its entirety and ﬁas heard the
testimony at the post-convictionrelief heaﬁng. This Court has further had the opportunity to observe
the witnesses presented at the hearing, closely pass upon their credibility and weigh their testimony
accordingly. Set forth below are the relevant findings of facts and conclusions of law as required

pursuant to S.C. Code Ann. §17-27-80 (1985).

In a post-conviction relief action, the Applicant has the burden of proving the allegations in
the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1 985). Where

ineffective assistance of counsel is alleged as a ground for relief, the Applicant must prove that

W ' oo ’ L )
commitment. On October 15, 1998, the York County GrandJ Ury indicted the Applicant for murder,
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"counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannb't be relied upon as 'having i)roduced a just resurlt." Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.'Ed.2d 674, 692 (1984); Butler, Id. o o |

The proper measure of pérformance 1s whether the attorney provided repr_gsentation within
the range of competence required in criminal cases. Courts pfesume that counsel rendered adéquate

assistance and made all signiﬁcant decisions in the exercise of reasonable professional judgment.

Butler, Id. The Applicant must overcome this presumptibn to receive relief. Cherry v. State, 300

S.C. 115, 386 S.E.2d 624 (1989).

INEFFECTIVE ASSISTANCE OF COUNSEL

The Applicant claims guilty plea counsel was ineffective for failing to prepare his case for
trial by (1) failing to challenge the indictments for lack of subject mattér jurisdiction lbecaﬁse the
indictments'werrelrildt filed with the Clerk of Coﬁrt within ninety (90) days after his arrest; (2) failing
to challenge the murder indictment for lack of subject matter jurisdiction because the indictment did
not contain the requisite elements in the body of the indictment; (3) failing to challeﬁée the
attempted armed robbery indictments for lack of subject matter jurisdiction because the indictmen_t_
did not contain the requisite elements in the body of the indictments; (4) failing to challenge the
indictments since an agént of t}'le state was the only witness befb;e the gTépd j}lry;_(S) failing to make
a concerted effort to get the Solicitor to remand the case to the F amin Court; (6) failing to
adequately pursue the Applicaﬁt’s competency to stand trial; (7) failing to make a double jeopardy
argument since the Applicant was éharged with attempted armed robbery and possession of a
weapon during the commission of a violent crime; (8) failing to advise the Applicant that if he pled

guilty he would waive his right to challenge the admissibility of his statements on direct appeal; and




(9) failing to advise -the Applicant he wduld be subject to community. sapervision.

Courts use a two;pronged test in .evaluating a]leéations of ineffective assistance of counsel.
First, the Applicant must prove that counsel's performance was deficient. Under this prong, attorney
performanceis measured byits "reasoaableness under professional norms." Cherry, 300 S.C.at117,
385S.E.2d at 625, citing Stnckland Second counse] s deficient performance must have prejudlced
the Applicant such that "thereisa ;easonable probablllt); that, but for eounsel s unprofessional errors,
the result o-f the I;roceedi'a'g ;x'ould flaa/e been different."";(l_}iez@; .3OO’ASIC. Vat 117-18, 386 S.E.Zd at

625. With respect to guilty plea 'counsel, the Applicant must show that there is a reasonable

probab111ty that, but for counsel's alleged errors, he would not have pled guilty and would have

insisted on going to trial. H111 V. Lockhart 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985)

1. Failure to Challenge Sub1ect Matter Jurlsdxctlon Because Indictment Not Fﬂed withe Clerk
* of Court Within Ninety Davs . ,

The Applicant claims guilty plea counsel was ineffective for faiiing to challenge subject
matter juﬁSdietion because the Applicant’s indictments were not filed with the York Clerk of Court
within ninety (90) days after his arrest. This allegation does not warrant relief. Each indicﬁnent
was marked “True Bill” and si gned by foreman Qf the grand jury. The failure to obtain an indictment

within ninety days of arrest does not render it void for lack of jurisdiction. State v. Culbreath, 282

S.C. 38,316 S.E.2d 681 (1 984). This Court finds guilty plea counsel was not ineffective and that the
Applicant has failed to show he was prejudiced by guilty plea counsel’s performance. This Court
further finds that the lower court had the subject matter jurisdiction to accept the Applicant’s guilty

pleas since the ninety day rule does not render an indictment void for lack of jurisdiction.
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2. Failure to Challenge Subject Matter Junsdlctron Because the Murder Indictment Did Not
Contam the Requisite Elements .

The Applicant claims gule plea 'counsel was ineffective for failing to challenge the murder

indictment because the indictment failed to allege that the Applicant “willfully” and “feloniously”

committed the crime. However, in Joseph v. State, the Seﬁth Carolina Supreme Court held that a_

murder indictment was sufficient-to confer subj ectfmatte_‘r..juri'sd.iction on the court that accepted the

defendant’s guilty plea, even though the indictment omitted the words “willfully” and “feloniously,”

as the term “feloniously” was encompassed in “murder” and the term “willfully”” was encompassed .

in “malice.” 351 S.C. 551, 571 S.E.2d 280 (2002).
The Applicant’s murder indictment read as follows:

That Antonio Gordon did in York Cotmty on or about July 23, 1998,

with malice aforethought, kill one Eric Peter Krenn by means of

shooting him with a firéarm and said victim died as a result thereof,

all in violation of Section 16-3-10, South Carolina Code of Laws

(1976, as amended). -
Although the Applicant’s murder indictment did not state the words “willfully” or “feloniously”,
these words were encompassed by the words “kill” and ‘malice”. Therefore, this Court finds guilty
plea counsel was not ineffective for failing to challenge the murder indictment and that the Applicant

was not prejudiced by gu11ty plea counsel S performance This Court further finds that the lower

court had subject matter JUI‘]SdlCt]OI’l to accept the Applicant’s gullty plea to murder

3. Failure to Challenge Subject Matter Jurisdiction Because the Attempted Armed Robbery

Indictments Did Not Contain the Requisite Elements

The Applicant claims guilty plea counsel was ineffective for failing to challenge the

attempted armed robbery indictments because the indictments failed to allege the element of

asportation.
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The Applicant’s indictments for attempted armed robbery read as follows:

l | That Antonio Gordon did in York County on or about July 23, 1998,
while armed with a deadly weapon, attempt to feloniously take
from the person or presence of Eric Krenn, by means of force or
intimidation good or monies of said Eric Krenn to wit: one 1985 BMW
belonging to said victim, all in violation of §16-11-330, Code of Laws
of South Carolina, (1976, as amended). )

In Locke v. State, 341 S.C. 54, 533 S.E.2d 324 (2000), the South Carolina Supreme Court
held that the iridic_:'tm’e'nt"l‘aﬁgﬁa’ge"‘taldng*of‘gbb'd"an‘d70r‘ monies™ from-the  personor-presence of”- -
alleged the substance of asportation, one of the elements of common-law robbery and that this was
sufficient because asport‘ation merely meant the taking of an object with felonious intent. Therefore,
this Court finds guilty plea counsel was not ineffective for failing to challenge the attempted armed -
robbery indictments and that the Applicant has failed to show he was prejudiced by giilty plea
counsel’s performance. ThlS Court further finds that the lower court had subject matter jurisdiction -

to accept the Applicant’s' guilty pleas to attempted armed robbery.

4. * Failure to Challenge Subi ect Matter Jurisdiction Because Only an Agent of the State Was a
Witness Before the Grand Jury ‘

The Applicant claims guilty plea counsel was ineffective for féiling to challenge the

indictments since an agent of the State'was the only witness before the grand jury. The Applicant -

cites the case ofSta_te v. Anderson, 312 S.C. 185,439 S.E.2d 835 (1993), to support this proposition.

In State v. Anderson, the South Carolina Supreme Court held that prosecutors cannot appear

as a sole witness before the grand jury. Inthe Applicant’s case, the witness before the grand jury was

Officer Herring from the Rock Hill Police Department, not a prosecutor.
Further, the circuit court does not have subject matter jurisdiction to hear a guilty plea unless:

(1) there has been an indictment which sufficiently states the offense; (2) there has been a waiver -of

o
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indictment; or (3) the charge is a lesser included offense of the crime charged in the indictment.

Carter v. State, 329 S.C. 355, 362 495 S E 2d 773, 7177 (1998) South Carohna law provides an

indictment is sufficient 1f it charges the crime substantlally in the language . of the statute
prohibiting the crime or so plainly that the nature of the offense charged may he easlly understood."
S.C.Code Ann. §§ 17-19-20 (1 985) "The true test of the sufﬁc1ency of an indictment is not whether
it could be made more definite and certain, but whether‘dt contains the necessary elements of the

offense intended-to be charged-and:sufficiently apprises the defendant of what he must-be prepared

to meet." Browning v. State, 320.S.C. 366, 368, 465 S.E.2d 358, 359 (1995). South Carolina courts

have held that the sufficiency of an indictment "must be viewed with a practical eye; all the

surrounding circumstances must be weighed before an accurate determination of whether a defendant

_was or was not prejudiced canbe reached." State V. Adams. 277S.C. 115,125,283 S.E.2d 582, 588

(1981), overruled on other gr ounds by State .v. Torrence, 305 S.C. 45, 406 S. E.2d 315 (l99l)

The indictments in this case were marked “True Bill” and signed by the grand j Jury foreman
The witness before the grand jury was a police officer and not a prosecutor. The elements of the
crimes were sufficiently alleged in the indictments. “Tl"herefore, this Court ﬁnds that guilty plea
dounsel Was not ineffective t”or failing to challenge the Applicant’s indictments and that the
Applicant has failed to‘carr>; hlS hurden in this action»by failing to show prejudlce from guilty plea
-counsel ’s performance. This Court further finds that'the Jlower court had subject matter jurisdiction
to accept the Applicant’s guilty. pleas. |

5. Failure to Make Concerted Effort to Get the Solicitor’s Office to Remand Case to Family
Court

The Applicant claims guilty plea counsel was ineffective for failing to make a concerted

effort to get the Solicitor’s office to remand the case to Family Court. The Applicant claims guilty

7
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pleé eounsel never discussed the differences between Family Court and General Sessiens Court.

ll Pursuant to S.C. Code Ann. §20-7-6605, a “person sixteen years of age or older who is
chérged witha Class A, B, C,orD felony as defined in Section 16-'1 -20 or a felony which provides
a rhaximum term of imprisonment of fifteen years or more may be remanded to the family court for |
disposition of the charge at the discretion of the solicitor.” The Applicant was sixteen yeafs old

when he commltted the crime for which he was mdlcted and the crimes committed were Class A

- P . . P e - - e ans . =
- e Evaesane Teac: g e e LTl el L T T I PO

B, C or D felonies. Therefore, the General Sessions Court had jurisdiction. The decision to remand

—

the case to Family Coux;t was within the Solicitor’s discretion.

Guilty plea ceunsel testjﬁed that he was appointed to the case after the Applicant was
indicted. He testiﬁed that he reseafehed the fact that the Applicant was a child at the time of the
commission of the crimes. Guilty elea counsel lfurther testiﬁed that he broughf this .issue to the B
Solicitor’s attention but that the Solicitor’s ofﬁce gave intimations that they wanted tot seek the
death penalty in this case and that they would not remand this case to the Family Court. Further, the
Applicant did not provjde testimony from the Solicitor’s ofﬁee stating that they would heve used
their discretion ahd remanded the case to the Family Court.

Therefore, this Ceuﬁ finds that guilty plea counsel was- not iheffective. This Court further
finds that the Applicant has not shown that he'was ﬁfejildiced by guilty plea counsel’s perfer'rnance. '

6. Failing to Pursue Applicant’s Competency to Stand Trial

The Applicant claims guilty plea counsel was ineffective for failing to pursue the Applicant’s
cornpeteney to stand trial. The Applicant claims that if this avenue had been explored, he would

have had a defense to the charges.

Guilty plea counsel testified that he was‘: concerned with the Applicant’s mental state. The
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State provided the testimony of Dr Leslie Sandler. Dr. Sandler was qualified as an expert in
forerisiclpsychology, clinical psychology aﬁd substance abuse. (T p 9).. Dr. Sandler testified that
the Applicant was not mentally retarded. (T. p. 1 18).A The trial court found the Applicant competent

to stand trial. (T. p. 147).

Guilty plea counsel also hired a psychologist, Dr. J énat'haﬁ Veﬁn. Dr. Venn was quaiiﬁed
as an expert in forensic and clinical psychology. (T. p. 108). Dr. Venn testified during the hearing
concerning the admissibility of the Applicant’s statements gi‘;fen to law enforcement. HoWever, i)r.
Venn wés not able to ééfne to an opinion coné:efning m‘entalA retardation. (T p.1 1.3).

A criminal defendant is éompeteﬁt fo enter his guilty plea if "the accused [has] sufficient
capaBility to consult with his lawyer with a reasonable degfée of rational understanding and [hasj
a rationél.as well as a factual understanding of the proceeding aéainst him." Jeter v. State, 308 S.C.
230,417 S.E.2d 594, 596 (1992). An Applicant challenging his compétency to pleadn must prove
this allegation bsl a preponderance of the evidence. I1d.

An Applicant claiming that trial counsel was ineffective in failing to pursue this defense
"must produce some evidence of insanity or showing that with the exercise of due diligence, an
insanity defense could have been developed." Jeter v. State, 308 S.C. 230, 233-34, 417 S.E.2d 594
(1992). The Applicant must show that he was "unable to distinguish moral or legal right frorp wrong
and to recognize the particular act charged as morally or legally Wrong." |

The Applicant presented no testimony or evidence regarding the elements of the defense.
The Applicant was also examined by two experts, one hired by the State and one by the defense,
who either came to the conclusion the Applicant was not mentally retarded or could not reach an .
opinion. Therefore, this Court finds‘that guilty plea counsel was not ineffective. This Court further |

finds that the Applicant has not carried his burden in this action by showing he was prejudiced by
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guilty plea counsel S performance -

7. Failure to Make Double J eopardy Claim

The Applicant claims guilty plea counsel was ineffective for failing to make a double
jeopardy claim since he was charged with attempted arrned robbery and possession of a weapon

during the commission of a violent crime

ln State V. Bolden 303 S. C 41, 398 S.E. 2d 494 ( 1990) the South Carolina Supreme Court

# LAlmT g S s PR . -t
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held that punishment forboth arrned robbery and possession of aweapon dunng a Vlolent crime does
not violate double jeopardy. The Supreme Court he]d that the legislature clearly intended to prov1de
additional punishment for possession of a weapon during the commission of a violent crime. 1d.

Therefore, this Court finds guilty plea counsel was not ineffective for failing to make a

double jeopardy challenge. This Court'further finds that the Applicant has failed to sbow he was

prejudiced by guilty plea counsel S performance

8. Failure to Adv1se Applicant Appel]ate Ri ghts are Waived Upon Entry of Guilty Plea

The Applicant claims guilty plea counsel was ineffective for failing to advise him that if he
pled gluilty, he wouldlw‘aive hisri gbt to appeal the admis_sibility of his statements to law,enforcement
officers. The Applicant testified that he would bave continued to trial if he knew pleading guilty
would waive his right to attack his pre-trial issues: o

However, guilty plea counsel testified he advised the Applicant ot his appellate rights and
that ifhe pled guilty he could not appeal issues raised prior to the plea. The trial judge also informed

the Applicant of his appellate rights during his guilty plea. (T.p.205). The Applicant subsequently

filed an appeal that was later dismissed._Antonio Gordon and Monta Gordon v. State of South

Carolina, 2000-UP-747, filed December 6, 2000.

10
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This Court finds the testimony of guilty plea counsel to be more credible than that of the
Applicant. This Court finds that guilty plea counsel was not ineffective and that the Applicant has
failed to carry his burden in this action by showing he was prej‘udiced by guilty piea counsel’s

performance.

9. Failure to Advise of Community: Supervision

The Applicant claims guil.ty plea counsel wds in.et‘}ective for failing to advise the Applicant
he would be subject to community supervision by the South Carolina Depariment of Cot'rections.
Guiltyplea codnse] testtﬁed that he did not ad.vise the Appiieant concerning cdmrnunity supervision. |

However, community supervision is a collateral consequence ofa guilt}; plea. Assuch, guilty
plea counsel was nbt ineffective for faili.ng to advise the-Applicant of comxnum'ty supervision. See
Smith v. State 329 S.C. 280 494 S.E. 2d 626 (1997) (counsel is not 1neffect1ve for falhng to advise
a defendant regardmg paro]e eli g1b111ty because it is a collateral consequence of sentencmg ) |
Therefore, this Court finds guilty plea counsel was not 1neffect1ve and that the Apphcant has fa11ed
to show he was prejudiced by gu]lty plea counsel s performance.

As discussed above, the Applicant has failed td cany his burden in this action. Tnerefore,
this Court finds that the application must be denied and dismissed. |

| CONCLUSION"

Based on all the foregoing, this Court finds and concludes that the Applicant ha—s ndt
established any constitutional violations or deprivations that w'ould require this court to grant his
application. Therefore, this applicatidn for post conviction relief must be denied and dismissed with
prejudice.

This Court advises Applicant that he must file a notice of intent to appeal within thirty (30)
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days from the receipt of this Order to secure the appropriate appellate review. His attention is also

direc{t'ed to South Carolina Appellate Court Rule 227 for appropriate procedures after notice has been
timely filed. ’
IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and '

2. The Applicant must be remanded to the custody of the Respondeﬁt.

AND IT IS SO ORDERED this _/ Z{day of /# L&, 2003

{Efnest Kinard’
Presiding Judge
" Fifth Judicial Circuit

M , South Carolina.
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STATE OF SOUTH CAROLINA -
' "IN THE COURT OF COMMON PLEAS

COUNTY OF YORK __ ) . Sixteenth Judicial Circuit
: ' 2000-CP-46-1414

Antonio Gordon, )
)
Applicant, ).
Vs ) AFFIDAVIT 'QF...SERVICE BY MAIL
| ) '
State of South Carolina, )
: : )
Respondent. )
)
STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Personally appeared before me, Jeanette VanGinhoven, who being first duly sworn, -
states: '

1. That I am an employee of the Office of the Attorney General.

2. That regular communication by mail exists throughout the State of South
Carolina, and that this is a proper circumstance of service by mail.

3. That I have this day served a copy of the Order in the above-captioned matter on
the following persons by depositing same in the United States mail, postage prepaid:

Tara D. Shurling, Esquire
3614 Landmark Drive, Suite D
Columbia, South Carolina 29204

DATED this 19th day of August, 2003.

Oﬁam} W%M

EAU“ETTE VANGINHOVEN

SWORN to before me this

19 day of Augusp 2003.
/QWA (LS)
Nota/ry Public for South Carolina
My Commission Expires: 7&&_@ 2 2a)]
/
/




