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Respondent 

PER CURIAM. ThIS appeal concerns an admInIstratIve enforcement 
order Issued by South Carolma Department of Health and EnvIronmental 
Control (the Department) agamst PhIlIp Przyborowskt requmng the removal 
of a prevIously approved pnvate dock on the ground that It exceeded the 
mrunmum allowable dImenSIOnS under the applIcable regulatIOn In the 
appealed order, the ALC determ10ed that gIven the absence of any 
enforcement actIOn agamst a SImIlarly sItuated dock owner, the Department's 
1OstItutIOn of an enforcement actIon agamst Przyborowskt "reflect[ ed] 
arbItrary and purposeful discrumnatIOn 10 the adm1OIstratIOn of the law II The 
Department appeals 

We affirm the follOWIng Issues raIsed by the Department pursuant to 
Rule 220(b), SCACR, and the follow1Og authontIes (1) as to the tImelmess 
of Przyborowskt's request for reVIew Rule 6(e), SCRCP (allowmg five 
addItIonal days to any prescnbed penod after servIce for a party to respond If 
servIce was by matI), Rule 3(C), SCALCR (provId1Og a SImIlar extensIon to 
that m Rule 6( e), SCRCP), and (2) as to Issues relatmg to the ALC's fmdmg 
that the Department's enforcement actIon agamst Przyborowskt was arbItrary 
S C Code Ann § 1-23-610(B) (Supp 2009) (liThe court may not substItute 
Its Judgment for the Judgment of the adm10Istrative law Judge as to the weIght 
of the eVIdence on questIons of fact "), Neal V Brown, 383 S C 619, 623, 
682 S E 2d 268, 269 (2009) ("In permIttmg cases, the ALC serves as the 
finder of fact ") Pursuant to sectIon 1-23-610(B)(e) and (f), however, we 
modIfy the appealed order to uphold the disInlssal of the enforcement actIon 
based on the ALC's findmg that the enforcement actIOn was arbItrary, rather 
than on the f1Od1Og that the actIOn amounted to a VIolatIon of Przyborowskt's 
equal protectIOn nghts 

Based on our deCISIon to affIrm the appealed order, we declIne to 
address Przyborowskt's argument that the ALC erred 10 holdmg It could not 
mvoke eqUItable estoppel as a defense to the Department's enforcement 
actIOn See Futch V McAllIster Towmg of Georgetown. Inc , 335 S C 598, 
613, 518 S E 2d 591, 598 (1999) (statmg an appellate court need not address 
rema1010g Issues when a deCISIon on a pnor Issue IS dISposItIve), WhIteSIde V 
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Cherokee County Sch DISt No One, 311 S C 335, 340, 428 S E 2d 886, 
889 (1993) (dec1mmg to address certam Issues on appeal because the deCISion 
on another Issue was dISposItIve) 

AFFIRMED AS MODIFIED. 

HUFF, THOMAS, and PIEPER, JJ., concur 
I 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM THE ADMINISTRATIVE LAWCOURT 

Ralph Kmg Anderson, III, Adnnmstratlve Law Judge 

Case No 07-ALJ-07-02S4-CC 

South Carolma Department of Health and EnVIronmental Control, 

v 

Plulhp Przyborowslo, 

PETITION FOR REHEARING, 
SUGGESTION FOR REHEARING EN BANe, AND 

MEMORANDUM IN SUPPORT 

TO THE COURT OF APPEALS AND ALL PARTIES 

Appellant, 

Respondent 

Pursuant to Rules 219 and 221, SCACR, the South Carolma Department of Health 

and EnVIronmental Control (the "Department") respectfully petItIons tlus Court to vacate 

Oplmon Number 20IO-UP-I82 (the "OpImon"), filed on March 1, 2010, and to grant a 

rehearmg m thIs matter, further, the Department suggests that upon reheanng, tlus matter 

be heard en bane 

Grounds for Rehearmg 

The Department respectfully submIts that the OpImon overlooks or 

mIsapprehends the followmg pomts 
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(1) The OplDlon Illlsapprehends the ISSueS presented for reVIew and affirms 

the mSIlllssal of the adnnrustratIve enforcement order based upon a ground whIch does 

not appear m the Record 

(2) There IS not substantIal eVIdence m the Record to support a findmg that 

the AdmlDlstrative Enforcement Order was arbItrary 

(3) SectIon 1-23-610 reqUIres that thIs Court reverse the ALC's chSIlllSSal of 

the AdIlllrustratIve Enforcement Order 

Argument 

I Reheanng Should Be Granted Because The Opmlon Misapprehends The 
Issues Presented For RevIew And Affirms The ALe Based Upon A Ground 
Which Does Not Appear In The Record 

"The appellate court may affirm any rulmg, order, deciSion or Judgment upon any 

ground(s) appearmg m the Record on Appeal" Rule 220(c), SCACR I "An appellate 

court may not rely on Rule 220(c), SCACR, when the reason does not appear m the 

record" rOn, L L C v Town of Mt Pleasant, 338 S C 406, 420, 526 S E 2d 716, 

723 (2000), see also Rule 208(b)(1)(B), SCACR ("[o]rdmanly, no pomt Will be 

consIdered wmch IS not set forth m the statement of Issues on appeal") "The basIS for 

respondent's addItional sustammg grounds must appear m the record on appeal, but other 

reqUIrements contamed m former rules and pre-1990 precedent no longer apply Of 

course, a respondent may abandon an addItIonal sustammg ground under the present 

ruleS-Just as a respondent could under the former rules-by faIlmg to raIse It m the 

appellate bnef" I'on LLC, 338 SCat 420, 526 S E 2d at 723 (CItIng Maxey v R L 

I Although the Opmlon does not Cite Rule 220(c) as the authonty underlymg the OpmlOn because 
arbltranness does not appear m the record or m either party's statement of ISsues on appeal as a ground on 
which the ALC could be reversed, the Department assumes that the OplDlon rehes upon Rule 220(c), 
SCACR for authonty 
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Bryan Co. 295 S C 334, 336 n 2, 368 S E 2d 466, 467 n 2 (Ct App 1988), and May v 

Hopkznson. 289 S C 549, 558, 347 S E 2d 508, 513 (Ct App 1986» 

The Appellant mcluded the followmg as ISsueS on appeal 

I DId the ALC erred [SIC] ill concludmg Respondent's dock IS 1,014 
feet ill length despIte adnusslon by Respondent's counsel that dock was 
1,040 feet and the other substanttal eVIdence ill the record? 
II Once the Department proved the dock length VIolatton, dtd the 
ALC err ill utthzmg a double standard for provmg dock length as between 
the Department and the Respondent and err ill concludmg the Albaneslus 
dock sllntlarly sItuated? 
III DId the ALC err ill concludmg that Respondent proved purposeful 
chscnmmatton when there IS no eVIdence ill the record suppomng such a 
conclUSIon? 
IV DId the ALC err ill concludmg that Respondent proved an equal 
protectlon defense when Respondent fatled to Identtfy a smularly sItuated 
dock or to show any purposeful chscnmmatlOn? 
V DId the ALC abuse Its dtscretton m not requmng Respondent to 
remedy the proven dock-length VIolatton when Respondent faIled to 
present a VIable defense? 

(App Br at 1) Respondent stated the followmg three Issues as ISsueS on 
appeal 

I Are the AdmmIstrattve Law Judge's findmgs of fact supported by 
SubStantIal eVIdence m the record? 
II DId the AdmImstratIve Law Judge correctly deCIde Respondent's 
Equal ProtectIon ClaIm? 
III Is Eqwtable Estoppel an aVaIlable defense to Respondent under the 
facts presented'f 

(Resp Br at 1) 

2 Though these were stated 10 Respondent's Bnefas Issues on Appeal, they were not properly preserved for 
reVIew Respondent dId not file a cross appeal challengmg the ALC s ruhng that eqwtable estoppel and 
laches are not available as a defense and the ALC's holdlOg that estoppel and laches are unavailable as a 
defense to Respondent IS the law of the case See Sanders v S C Dept ofCorrecbons, 379 S C 411,418, 
665 S E2d 231, 234 (0. App 2008) Commercial Credit Loans. Inc v RIddle. 334 S C 176. 187, 512 
S E2d 123, 129 (Ct. App 1999) (holdIng a lower court's findIng was the law of the case because 
respondent faded to cross appeal the Issue), Rule 203(c), SCACR (detad1Og the proper proced\D'C for fil10g 
a cross appeal) Thus, estoppel and laches are not grounds appearmg 10 the record on which the Court of 
Appeals could affirm the ALC's dIsmiSsal of the enforcement order because the law of the case 18 that 
estoppel and laches are unavadable as a matter of)aw 
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The opmIOn affinns the ALC's dIsIDlssai of the enforcement order and proVIdes 

states the followmg 

We affinn the followmg ISsueS raIsed by the Department pursuant to Rule 
220(b), SCACR, and the followmg authontles [ ] and (2) as to Issues 
relatIng to the AU's findmg that the Department's enforcement actlon 
agamst PrzyborowskI was arbitrary S C Code Ann § 1-23-610(B)(e) 
(Supp 2009) (proVldmg an appellate court may reverse or modIfy im 
ALJ's order "If the substantlal nghts of the petlboner have been 
prejudIced because the findmg, conclusIOn, or declSlon IS clearly 
erroneous m VIew of the rehable, probatIve, and substantIal eVIdence on 
the whole record", Neal v Brown 383 S C 619,623,682 S E 2d 268, 269 
(2009) ("In perIDlttIng cases, the ALC serves as the finder of fact") 
Pursuant to sectlon 1-23-610(B)(f) of the South Carolma Code, however, 
we modIfy the appealed order to uphold the dIsIDlssai of the enforcement 
actlon based on the ALJ's findmg that the acbon was arbitrary, rather than 
on lns findmg that It amounted to a Vlolatlon of PrzyborowskI's equal 
protectlon nghts .. 

S C Dept of Health and Envtl Control v PrzyborowskI, UnpublIshed Op No 201 O-UP-

182 (FIled March I, 2010) (emphasIS added) Neither party raIsed arbltrarmess as a 

ground upon whIch the ALC could have mSIDlssed the enforcement acbon Arbltrarmess 

of the enforcement order appears nowhere m the record as a ground on whIch the ALC 

did or could have dIsIDlssed the enforcement actlon 

The OpmIOn IDlsapprehends the ISsueS that were presented on appeal and the 

rulmg of the ALC SpeCifically, the ALC dId not make a findmg that the Department's 

enforcement actIon agaInSt Przyborowslo was arbitrary In fact, the word "arbItrary" 

appears only once m the ALC's Order m connectlon With a findmg On the last page of 

the Order, after dIscussmg the apphcable law of an equal protecbon claIm, the ALC 

found that ''the fact that DHEC received the Informatlon regardmg both docks from the 

same survey yet mstItuted an enforcement actIon agamst only one of the dock owners 

With no apparent mtentlon of bnngmg an actlon agamst the other owner reflects arbItrary 
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and purposeful dlscrumnatIon m the adnumstratlOn of law" (R p 18) TIns findmg IS 

not a findmg that ''the enforcement actIon was arbitrary," as the Op1Illon misapprehends 

Rather, thts IS a findmg of arbitrary and purposeful dIscnmmatIon to support a claun of 

an equal protectIon vIOlatIon 3 A findmg that a drawmg approXImatIng two docks to be 

± 10204 feet long establIshes eVidence of arbitrary and purposeful dIscnmmatIon m the 

admlIllstratIon of law IS very dIfferent from a findmg that the enforcement actIon Itself IS 

The Op1Illon properly does not uphold the ALC's findmg of an equal protectIon 

ViolatIon Thus, the ALC's erroneous findmg of arbitrary and purposeful dlscnmmatIon 

cannot serve as a basiS for findmg the enforcement actIon agamst Respondent Itself 

arbitrary Arbltrarmess does not appear anywhere m the Record on Appeal or m the 

Bnefs as a ground for dIsmIssmg the enforcement actIon Therefore, Court should grant 

thIs Motion for Rehearmg, vacate the Op1Illon, and reverse the ALC 

II There Is Not SubstantIal EVidence In The Record To Support A Fmdmg 
That The AdmInIStratIve Enforcement Order Was Arbitrary 

Though arbltranness IS not a ground appeanng m the record and cannot serve as a 

basiS for affirmmg the ALC's dISmISSal of the enforcement actIon, even It If It was, there 

IS not substantIal eVidence m the record to support a findmg that the enforcement actIon 

was arbitrary There IS a clear prohIbitIon of docks over 1000' m the cntIcal area. 23A 

S C Code Ann Reg 30-12(A)(l)(l) ("Docks longer than 1000' over the cntIcal area are 

S AlbeIt, an erroneous findIng Mr Trumbull testIfied that the reason he dId not mtend to bnng an 
enforcement actIon agamst Mr AlbeneslUS was because he measured the Albeneslus dock and he 
determmed that the Albeneslus dock was not longer than 1000' (R. P 106 Ime 2-p 107, Ime 6) 
Respondent presented no eVIdence to the contrary. other than the survey approxnnatmg both docks to be 
(inCIdentally. Mr Trumbull's measurement of the A1beneslus dock at 1000' and the PrzyborowskI dock at 
1040 IS consIstent WIth a ± 1020' estImatIon of the average of both docks--I020 IS the average of 1040 
and 1000) It would have been arbItrary for the Deparbnent to bnng an enforcement actIon agamst 
Albeneslus gIven that Mr Trumbull detennmed that It dId not exceed 1000 
4R. P 246 

5 

000008 





prohIbited ThIs IS mcluslve of plerheads, floats, boatlrlls, ramps, moonng pIlmgs and 

other asSOCiated features '') (emphasis added) The AU found the dock to be m excess of 

1,000 feet m the cntlcal area. S Without a valid legal defense, an enforcement actlon by 

the Department agamst a clear vlOlatlon of the regulatlon cannot be said to be arbitrary 6 

The three defenses raJsed by Respondent were equal protectlon and the eqwtable 

defenses of laches and estoppel The ALC rejected the Respondent's arguments as to 

estoppel and laches, and the OpmlOn properly does not uphold the ALC's findmg of an 

equal protectlon Vlolatlon Therefore, there IS not substantlal eVIdence m the record to 

support a findmg that the enforcement actlon was arbitrary smce the ALC found that the 

dock IS m clear Vlolatlon of the regulatlon 

Co Section 1-23-610 Regurres Reheanng and Reversal of the ALe 

The Court should rehear thIs matter and reverse the declSlon of the ALC, because 

the ALC's deCISion IS not supported by substantlal eVIdence and It was an abuse of 

dlscretlon for the ALC to not reqwre Respondent to remedy a proven Vlolatlon of the 

regulatlon The ALC found that the dock IS m fact m excess of 1000',7 but dISmissed the 

enforcement actlon based on an erroneous conclUSIOn that the enforcement actlon 

5 It was, however, arbItrary for the ALC to find that the Dock was anythmg less than 1040 Respondent s 
Counsel admitted VIa letter to the Department that the dock was 1040' m cntIcal area. (R. p 256) 
Moreover. the ALC's findmg that Respondent's assertIon that the cntIcal Ime had nugrated 22' over the 
mtervemng penod lacked credibIlity (R. P 7 ( The credibIlity of Mr PrzyborowskI s assertIon that the 
cntlcal Ime has moved 22 feet m the past seven years IS questIonable Furthermore, Mr Przyborowskl 
testIfied there IS no erosion between hIs yard and the marsh whIch IS supported by Mr Trumbull As 
explamed by the manager of the CntIcal Area Penruttmg for DHEC, CurtiS Joyner, cntlcal area Imes do not 
typically move slgmficantly along shorelmes protected by expanses of marsh, as IS the case at the 
PrzyborowskI lot.) GIven thIs admiSSIOn of the length of the dock, It was arbitrary and capnclOus for the 
ALC to find that the length of the dock over the cntlcal area was anythmg less than 1040 ' 
6 The Department IS gIVen statutory authonty ''to revoke and suspend pernuts of persons who fad or refuse 
to carry out or comply WIth the terms and condItions of the permrt," and ''to enforce the proVISIOns of thIs 
chapter and all rules and regulations promUlgated by the department and mstltute or cause to be mstJtuted m 
courts of competent JunsdlctJon of legal proceedmgs to compel comphance WIth the prOVISIons of thIs 
chapter" and ''to exercIse all mCldentaJ powers necessary to carry out the proVISIOns of thIS chapter" S C 
Code Ann § 48-39-50 
7 See note 5, supra. 
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Violated Respondent's nghts to equal protectIon The OpIDlon dId not uphold the equal 

protectIon ViolatIon 

"The reView of the adnumstratIve law Judge's order must be confined to 
the record [ ] The court of appeals [ ] may reverse or modIfy the 
deCISion If the substantive nghts of the petItIoner have been prejudiced 
because the findmg, conclUSIOn, or deelSlon IS 
(a) m VIOlatIon of constItutIonal or statutory proViSIOns, 
[ ] 
(d) affected by other error oflaw, 
(e) clearly erroneous m vIew of the rellable, probatIve, and substantial 
eVIdence on the whole record, or 
(f) arbitrary or capnclous or cbaractenzed by abuse of dIscretIon or clearly 
unwarranted exercIse of dIscretIon" 

S C Code Ann § 1-23-610 (B) The ALC dISmIssed the enforcement order based on an 

erroneous findmg of an equal protectIon Violation, the OpIDlon dId not uphold the findIng 

of an equal protectIon VIolatIon Moreover, the OpmIOn cItes S C Code Ann § 1-23-

610(B)(e) and (f) as supportmg modIfyIng the ALC's deCISIon The OplDlon affirmed the 

oplDlon on a ground that does not appear m the record GIven the clear Violation of the 

regulatory prohIbItIon on docks In excess of 1000', there IS not substantIal eVidence m the 

record to support a fmdmg of that the enforcement actIon IS arbItrary There bemg no 

mentonous aVaIlable to Respondent, It IS an abuse of dIscretIon to not reqUIre the 

Respondent to remedy the ViolatIon of the regulatIons Thus, this Court should grant 

rehearmg and reverse the declSlon of the ALC 
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CONCLUSION 

WHEREFORE, based on the foregomg, the Department of Health and 

EnVIronmental Control respectfully request that the Court grant thIs motion for reheanng, 

further suggests that thIs matter be reheard en bane, and requests that thIs Court Issue an 

Opmlon reversmg the ALC m thIs matter 

March 15, 2010 
Charleston, South Carolma 

Respectfully subDlltted, 

CarlIsle Roberts, Jr , General Counsel 
S C Dept of Health and EnVIrOnmental Control 
2600 Bull Street 
ColumbIa, South Carolma 29201 
803-898-3350 

DaVIS A Whttfield-CargIle, Staff Attorney 
SC Dept of Health and EnVIronmental Control 
1362 McMIllan Ave, SUIte 400 
Charleston, SC 29405 
843- 953-0229 

Attorneys for Appellant 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM THE ADMINISTRATIVE LAWCOURT 

Ralph KIng Anderson, III, AdnumstratIve Law Judge 

Case No 07-ALJ-07-0254-CC 

South Carolma Department of Health and EnVIronmental Control Appellant, 

v 

Plnlhp PrzyborowskI, Respondent 

PROOF OF SERVICE 

I hereby certIfy that on tlns date I served the Department's NotIce of Appearance m tlns 
matter upon the Respondents or theIr counsel, by placmg copIes of same m the Umted States 
Mall, first class postage prepatd, addressed to 

Chnstopher McG Holmes 
Attorney at Law 
222 W Coleman Boulevard 
Mt Pleasant, SC 29464 

March 15,2010 

~ 
Staff Attorney 
South Carolma Department of Health and 
EnVIronmental Control I 

1362 McMIllan Avenue, Swte 400 
Charleston, SC 29405 
(843) 953-0200 

Attorney for Appellant SCDHEC 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM THE ADMINISlRATlVE LAWCOURT 

Ralph KIng Anderson, III, AdnnmstratIve Law Judge 

Case No 07-ALJ-07-0254-CC 

South CarolIna Department of Health and EnVIronmental Control 

V 

PlnlIp Przyborowsla 

RETURN TO PETITION FOR REHEARING 

Appellant, 

Respondent 

Respondent believes the Court reached the correct result In Its OplIDon Number 

201O-UP-182 and that there IS substantIal eVidence In the record on appeal to support the 

deCISIon Wlnle not reqUIred to file a return to the PetItIon, respondent feels compelled to 

address a partIcular POInt advanced by appellant In challengIng tins Court's and the 

AdnnmstratIve Law Court's findIng of arbltrarmess In Its enforcement actIon, appellant 

references the testImony of Its employee, Trumbull, and asserts he testIfied "he measured 

the AlbeneslUs dock and he determIned that the AlbeneslUs dock was not longer than 

1000'" In fact, Trumbull testified he "dIdn't remember exactly nght now" If he came up 

WIth a measurement but that he dIdn't ''tIunk that It was" over a 1,000', but he was "sure I 

wrote It down In my notes," notes winch he had faIled to bnng to the hearmg R p 106 

II 16-22 Judge Anderson addressed tins specIfic testImony In Ins Order of May 15, 
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2008 R pp 22-25 The tnal Judge, as the arbiter of fact charged WIth passmg upon the 

credibIlIty of the eVIdence presented. found Trumbull's testImony to be "dubIOUS" and 

gave It lIttle weight Id p 25 The record m thIs case IS replete WIth examples of the 

arbitranness of petItIoner's actIon wIth respect to the respondent Respondent contInually 

asserted the arbitranness of appellant's action WIth respect to rus dock as the basIS for rus 

challenge to the enforcement actIon Arbitrarmess IS an element of an equal protectIon 

clrum "Further, one seekmg to show dIscnmmatory enforcement m VIOlatIOn of the 

Equal Protection Clause must demonstrate arbItrary and purposeful discnmmatIOn m the 

adnnmstratIon of the law bemg enforced" Harbit V CIty of Charleston 382 S C 383, 

396, 675 S E 2d 776, 783 (S C App ,2009) The ALC found, as a threshold matter, 

appellant acted arbitranly That he proceeded to fmd an equal protectIon VIOlatIon does 

not negate the findmg of arbitrarmess or negate the eVIdence of such behaVIor m the 

record 

CONCLUSION 

Rule 220( c) allows an appellate court to affirm on any grounds appeanng m the 

record Because there IS ample eVIdence of arbItrary actIons by petItIoner m thIs record, 

the PetItIOn should be dISmIssed 

March 24, 2010 

sto er cG Holmes 
222 W oleman Blvd 
Mt Pleasant, SC 29464 
843-388-2966 
Attorney for Respondent 
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TIlE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM TIIE ADMINISTRATIVE LAWCOURT 

Ralph KIng Anderson, III, Awmmstrative Law Judge 

Case No 07-ALJ-07-0254-CC 

South Carolma Department of Health and EnVIronmental Control 

V 

Ph1hp Przyborowslo 

CERTIFICATE OF SERVICE 

Appellant, 

Respondent 

I certIfy that I have thIs date served a copy of the Return to Petition for Rehearmg 
on counsel of record by deposItmg a copy of same m the Uruted States mad, postage 
prepaId, addressed as follows 

DaVIS A WhItfield, Esq 
SCDHEC-OCRM 
1362 McMIllan Ave, Ste 400 
Charleston, SC 29405 

March 24, 2010 

Carhsle Roberts, Jr , Esq 
SCDHEC 
2600 Bull Street 
ColumbIa, SC 29201 

toph McG Holmes 
222 W Col man Blvd 
Mt Pleasant, SC 29464 
(843) 388-2966 
Attorney for Respondent Przyborowslo 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM THE ADMINISTRATIVE LAWCOURT 

Ralph KIng Anderson, III, Admuustranve Law Judge 

Case No 07-ALJ-07-02S4-CC 

South Carolma Department of Health and EnVIronmental Control, 

v 

Plnlhp Przyborowskt, 

REPLY TO RETURN TO PETITION FOR REHEARING 

TO THE COURT OF APPEALS AND ALL PARTIES 

Appellant, 

Respondent 

The Department filed a Pennon for Rehearmg and Suggestlon for Reheanng En 

Bane, pnmanly on the ground that OpInIon Number 2010-UP-182 IDlsapprehended the 

Issues before the Court and affinned the lower court on a ground not appearmg m the 

record The Admuustranve Law Court (ALC) found that Respondent's dock IS over 

1000', m vlOlanon of Regulanon 30-12(A)(1)(l)! but dIsIDlssed the Department's 

AdIDImstranve Enforcement Order Number 06C-OIlJ based on a findmg that the 

AdIDImstratIve Enforcement Order VIolated Respondent's nghts to equal protectIon under 

the law The OpInIon does not uphold the ALC's findmg of an equal protectIOn 

VIOlatIon The OpmlOn "modIflles] the appealed order to uphold the dlSIDlSSal of the 

I The regulatIon states that "Docks longer than 1,000 feet over cnbcal area are prohIbited. ThIs IS mcluslve 
of pIer heads, floats, boathfts, ramps, moormg plhngs and other asSOCIated structures' 23A S C Code Ann 
Reg 30-12(A)(1)(1) (Supp 2007) 
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enforcement action based on the AU's findIng that the actIon was arbitrary, rather on Ins 

findIng that It amounted to a Violation ofPrzyborowskI's equal protection nghts" 

The ALC wd not make a findIng that the enforcement order was arbitrary, the 

only findIng of the ALC that Included arbitrarIness was the ALC's findIng that ''the fact 

that DHEC received the InformatlOn regardIng both docks from the same survey yet 

Instituted an enforcement action agamst only one of the dock owners With no apparent 

intention ofbrmgmg an action agamst the other owner reflects arbltrm.y and purposeful 

wscnrnmatlOn In the admlrustratlOn of law" (R p 18) ThIs finding IS related solely to 

the equal protection claIm and IS based on the Department's deCISIon not to bnng an 

action agaInSt the AlbeneslUs dock, whIch the Department measured and detennined to 

not be over 1000 feet (fr p 112 15-113 3, 1069-1074) The OplnIon does not uphold 

the ALC's findIng of arbitrary and purposeful d1scnmmatIon In the adnurustratIon oflaw, 

and the ALC made no findIng that the enforcement action Itself was arbitrary 

ArbitrarIness as an mdependent basiS for WSIDlSSal of the enforcement order IS not a 

ground appearmg In the record, and the OplnIon Inlsapprehends the Issues presented for 

reView m affirmmg the ALC's dismissal of the enforcement action on that ground 

In hIs Return to the PetltlOn for Reheanng, Respondent claIms he has "contmually 

asserted the arbltranness of appellant's action With respect to hIs dock as the basiS for hIs 

challenge to the enforcement actIon " (Resp Ret to Pet for Rehearmg at 2) Noticeably 

mlSsmg from Respondent's Return to the Petition for Rehearmg IS any citation to 

the record where arbltrarmess appears as a ground for dISmISsal of the enforcement 

action The lack of any citatIon to the record 1S easdy expl81ned, arbltranness IS not a 

ground appeanng m the record 
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Respondent attempts to cure thts by argumg that "arbitranness IS an element of an 

equal protectton clrum" (Resp Ret to Pet For Rehearmg at 2) TIns IS an mcor.rect 

statement of the law Though "arbItrary and purposeful dIscnmmatton" IS an element of 

an equal protectton clrum, the mqwry In an equal protectton clrum IS whether the 

department's deCISIOn to pursue an actton agrunst Respondent but not to pursue agatnSt 

Respondent's neIghbor nses to "arbitrary and purposeful dlscnmmatton "TIns IS an 

enttrely dIfferent mqurry than whether the Department's enforcement actIon Itself was 

"arbItrary and capnclOus" so as to amount to a ground for dISmIssal under the 

AdmmIstratIve Procedures Act Nowhere In the record does arbItrarIness appear as a 

ground on whIch the Court could have dIsmissed the actIon 

Moreover, there IS not substantIal eVIdence In the record to support such a findIng 

GIven the ALC's conclusIon m Its Order that the dock IS m excess of 1000' m the cnttcal 

area, there IS a clear vlOlatton of Regulatton 30-12(A)(1)(1) Without a valid legal 

defense. an enforcement actIOn by the Department agamst a clear VIolatIon of the Cnttcal 

Area RegulatIons cannot be SaId to be arbitrary The Optnlon does not uphold the ALC's 

findIng of an equal protectlon vlOlatlon In addItlon, the ALC correctly found that laches 

and estoppel are not avrulable as defenses to Respondent, and Respondent does not 

dIspute m hIs Return to the PetItIon for Reheanng that the ALC's conclusIOns on these 

POInts became the law of the case when Respondent fruled to perfect a cross-appeal of the 

ALC's Order as reqwred by Rule 203(c), SCACR. The Optnlon misapprehended that 

arbltranness of the enforcement actIon was a ground appeanng m the record on whIch It 

could affirm the ALC's dISmIssal of the enforcement actIon, moreover, gIven that the 

ALC found the dock to be ill excess of 1000', In clear Vlolatlon of the regulatlons, and 
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that there IS no legal defense aVaIlable to Respondent, there IS not substantial eVidence m 

the record to support a conclusIOn that the enforcement actIon was arbitrary 

The Oplnlon modified the ALC's order to remove the ALC's findmg of an equal 

protectIon VIolation, the ALC's findmg of an equal protectIon Violation was clearly 

affected by error oflaw Moreover, given the ALC's conclUSIOn that Respondent's dock 

IS over 1000', m clear Violation of Regulation 30-12(A)(1)(l), and the absence of any 

legal defense to Respondent, the ALC's deCISion to diSmISS the enforcement actIon IS 

arbitrary and capnclOus and charactenzed by an abuse of discretIOn The Oplnlon 

mIsapprehended that the ALC found that the enforcement actIon was arbitrary, but 

arbltrarmess IS not a ground appeanng m the record, moreover, a findmg that the 

enforcement acnon was arbitrary would be clearly erroneous m View of the relIable, 

probanve, and substannal eVidence on the whole record given the clear ViolatIOn of the 

1000' rule and the lack of any legal defense to Respondent 

The statute govemmg reView of a final declSlon of the ALC by the Court of 

Appeals compels this Court to "reverse [ ] the deCISion If the substantIve nghts of [the 

Department] have been prejudIced because the [deCISIon of the ALC] IS (d) affected by 

other error of law, (e) clearly erroneous m view of the rehable, probatIve, and substannal 

eVidence on the whole record, and (f) "arbItrary [and) capnclOus [and) charactenzed by 

abuse of discretIon" S C Code Ann § 1-23-610(B) Therefore It IS appropnate to vacate 

Oplnlon Number 2010-UP-182, rehear thIs matter en banc, and reverse the ALC's 

disnussal of the enforcement actIon 
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ConclusIOn 

WHEREFORE, based on the foregomg arguments, the Department respectfully 

requests that thIs matter be reheard, suggests that thIs matter be reheard en bane, and 

requests that the OplDlon be vacated, WIthdrawn, and substItuted WIth an OplDlon 
I 

reversmg the decIsIon of the ALC and requmng Respondent to comply WIth the 

AdmlDlstratIve Enforcement Order and brmg hIs dock mto complIance WIth the CntIcal 

Area RegulatIons 

March 31, 2010 
Charleston, South Carolma 

Respectfully submItted, 

~ 
CarlIsle Roberts, Jr , General Counsel 
S C Dept of Health and EnVIronmental Control 
2600 Bull Street 
ColumbIa, South CarolIna 29201 
803-898-3350 

DaVIS A WhItfield-CargIle, Staff Attorney 
SC Dept of Health and EnVIronmental Control 
1362 McMIllan Ave, Swte 400 
Charleston, SC 29405 
843- 953-0229 

Attorneys for Appellant 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

o 

APPEAL FROM THE ADMINISTRATIVE LAW COURT 

Ralph KIng Anderson, Ill, Achmmstratlve Law Judge 

Case No 07-ALJ-07-0254-CC 

South Carolma Department of Health and EnVIronmental Control 

v 

Appellant, 

PhIlhp Przyborowslo, Respondent 

PROOF OF SERVICE 

I hereby certIfy that on thIs date I served the Appellant's Reply to Respondent's Return 
to PetlllOn for Rehearmg m thIs matter upon the Respondents or thell' counsel, by placmg copIes 
of same In the Uruted States Mall, first class postage prepaId, addressed to 

ChrIstopher McG Holmes 
Attorney at Law 
222 W Coleman Boulevard 
Mt Pleasant, SC 29464 

March 31,2010 

Staff Attorney 
South Carolma Department of Health and 
EnVIronmental Control 
1362 McMIllan Avenue, Swte 400 
Charleston, SC 29405 
(843) 953-0200 

Attorney for Appellant SCDHEC 
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mbe ~outb QCaroltna QCourt of ~pea(~ 

S C Department of Health and 
EnvIronmental Control, 

PhIlIp PrzyborowskI, 

Appellant, 

v 

Respondent 

The Honorable Ralph K Anderson, III 
RIchland County 

Tnal Court Case No 2007-AL-07-00254 

ORDER DENYING PETITION FOR REHEARING 

PER CURIAM OplDIOn No 201O-UP-1B2, filed m the appeal above on March 1,2010, 
IS hereby WIthdrawn and the followmg opInIOn IS substituted therefor Furthennore, after careful 
consIderatIOn of the Petition for Reheanng, the court IS unable to dIscover any matenal fact or 
pnnClple of law that was eIther overlooked or dIsregarded Accordmgly, there IS no basIS for 
rehearmg It IS therefore ordered that the petItIon for reheanng IS demed 

ColumbIa, South CarolIna 

Date June 28, 2010 
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD 
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY 
PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

S C Department of Health and 
EnVIronmental Control, Appellant, 

V 

PhIlIp PrzyborowskI, Respondent 

Appeal From RIchland County 
Ralph K Anderson, III, Admtrustratlve Law Court Judge 

UnpublIshed OpInIOn No 2010-UP-182 
Heard October 7, 2009 - FIled March 1,2010 

AFFIRMED AS MODIFIED 

CarlIsle Roberts, Jr, of ColumbIa, DaVIS AI:Juna 
WhItfield-Cargde, of Charleston, ElIzabeth 
Applegate DIeck and Evander WhItehead both of 
North Charleston, for Appellant 

Chnstopher Holmes, of Mt Pleasant, for Respondent 
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PER CURIAM. ThIs appeal concerns an admmIstratIve enforcement 
order Issued by Appellant South Carolma Department of Health and 
EnVIronmental Control agamst Respondent PhIhp Przyborowskl requmng the 
removal of a prevlOusly approved pnvate dock on the ground that It exceeded 
the maxImum allowable dImenslOns under the apphcable regulatlon In the 
appealed order, the ALJ detenmned that glVen the absence of any 
enforcement actlon agamst a sImllarly sItuatlOn dock owner, the Department's 
mstItutlOn of an enforcement agaInst Przyborowskl "reflect[ ed] arbItrary and 
purposeful dIscnmmatIon In the admmIstratlOn of the law" The Department 
appeals 

We affrrm the followmg Issues raIsed by the Department pursuant to 
Rule 220(b), SCACR, and the followIng authontles (I) as to the tImehness 
of Przyborowskl's request for reVIew Rule 6(e), SCRCP (allowIng five 
addItIonal days to any prescnbed penod after servIce for a party to respond If 
servIce was by mall), ALC Rule 3C (provIdIng a sImllar extenslOn to that In 

Rule 6( e), SCRCP), and (2) as to Issues relatmg to the ALJ's findmg that the 
Department's enforcement actlOn agaInst PrzyborowskI was arbItrary S C 
Code Ann § 1-23-610(B)(e) (Supp 2009) (provIdmg an appellate court may 
reverse or modIfy an ALJ's order "If the substanttal nghts of the petItIoner 
have been prejudIced because the findmg, concluslOn, or decIslOn IS 
clearly erroneous m VIew of the rellable, probatIve, and substantIal eVIdence 
on the whole record"), Neal V Brown, 383 S C 619, 623, 682 S E 2d 268, 
269 (2009) ("In permIttmg cases, the ALC serves as the finder of fact ") 
Pursuant to sectIon 1-23-610(B)(f) of the South Carolma Code, however, we 
modIfy the appealed order to uphold the dIsmIssal of the enforcement actIon 
based on the ALJ's fIndmg that the actIon was arbItrary, rather than on hIS 
findIng that It amounted to a vlOlatIon of Przyborowskl's equal protectlOn 
nghts 

Based on our deCISIon to affirm the appealed order, we dec1me to 
address Przyborowskl's argument that the ALJ erred m holdmg he could not 
mvoke equItable estoppel as a defense to the Department's enforcement 
actlOn See Futch V McAlhster TOWIng of Georgetown, Inc, 335 S C 598, 
613, 518 S E 2d 591, 598 (1999) (statmg an appellate court need not address 
remammg Issues when a deCISIon on a pnor Issue IS dIspOSItIve), WhItesIde V 
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Cherokee County Sch DISt No One, 311 S C 335, 340, 428 S E 2d 886, 
889 (1993) (declmmg to address certam Issues on appeal because the decIsIon 
on another Issue was dIspOSItIVe) 

AFFIRMED AS MODIFIED. 

HUFF, THOMAS, and PIEPER, JJ , concur 
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