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INTRODUCTION

Pursuant to Rule 221, SCACR, I, Appellant Michael D. Royal, respectfully petition this
Court for a rehearing of the Court’s Opinion No. 6102 issued on February 19, 2025 on the basis
that the Court’s Opinion overlooks, disregards, and misapprehends material facts and principles of
law in concluding that June Murray Wells (“Wells”) lacked the authority to bind Respondent Free
Kindergarten Association of Charleston (“FKAC”) to the 2013 real estate purchase and sale
agreement (“PSA”) which is at the heart of Appellate Case No. 2022-001165.

Critically, the Court asserts a pivotal fact and/or legal conclusion which was not a finding
of fact or law by the lower court!: “the Executive Committee was FKAC’s equivalent of a board
of directors.” Op. 7. This error leads the Court to state that because Wells was not on the Executive
Committee, she therefore was not on the board of directors, further leading the Court along a line
of reasoning to hold, improperly, that Wells lacked authority to bind FKAC to the PSA.

1. FKAC’s Executive Committee Is Not Its Board of Directors

FKAC’s “Constitution and Charter of the South Carolina Kindergarten Association,
Charleston, S.C. 1901” (R. pp. 655-661) contains three sections: the Constitution, the By-Laws
(together the “Bylaws” under the definition given by S.C. Code Ann. § 33-31-140(4) (2006)?), and
the Charter. FKAC’s Constitution describes two standing committees: an Educational Committee
and an Executive Committee. FKAC Constitution VI(1), R. p. 658. The Educational Committee’s
purpose is “to aid the Director in any questions pertaining to the educational interests of the
Training School, and to conduct the official organ of the Association”; whereas, the Executive

Committee is organized “to transact the necessary business of the Association, and to act in

' The lower court’s March 31, 2022 order on review does not mention FKAC’s Executive Committee at all.
21 do not dispute here the Court’s conclusion that FKAC was and is governed by the South Carolina Nonprofit
Corporation Act of 1994, S.C. Code Ann. Title 33, Chapter 31, as amended.





emergencies.” Id. Because the Executive Committee’s mandate does not touch on FKAC’s core
educational mission, which is the purview of the Educational Committee, it cannot be said that the
Executive Committee is vested with the “overall management of the affairs” of FKAC.
Consequently, the Executive Committee cannot be deemed FKAC’s “board of directors” under §
33-31-140(3): “the individual or individuals vested with overall management of the affairs of the
domestic or foreign corporation, irrespective of the name by which the individual or individuals
are designated . . . .” (emphasis added). Therefore, the Court erred in concluding that “[bJecause
FKAC’s Executive Committee is tasked with ‘transact[ing] the necessary business’ of FKAC, the
Executive Committee was FKAC’s equivalent of a board of directors.” Op. p. 7.

The record, containing documents from over a century of activities, contains no resolution,
agreement, or other document in which the term “Executive Committee” even appears. Given the
evidence, rather than finding that the Executive Committee was the statutory board of directors, it
is more reasonable to find that the Executive Committee took care of administrative tasks
(“necessary business”) rather than important decisions of FKAC and may have become defunct
ages ago. At any rate, the 2013 sale of FKAC’s building in Charleston was not “necessary
business” under any interpretation and therefore would not come within the ambit of this body.

IL. FKAC’s Charter and Constitution Show That the Director Is Part of the Leadership
Team Constituting the “Board of Directors” as Defined by § 33-31-140(4)

FKAC’s governance structure, devised in 1901, is unlike that of modern corporations
which institute a board of directors as a governing body apart from both officers and
shareholders/members. Neither Act No. 219, 1900 S.C. Acts 390 (“1900 Act”) under which FKAC
was incorporated nor FKAC’s Constitution & By-Laws (R. pp. 655-661) contemplates any “board
of directors” as such. Rather, these instruments present two possibilities for the application the

statutory definition of “board of directors” to FKAC:





A. Members as the Board of Directors

Active members were directly involved in corporate governance and required to attend
monthly meetings “regularly called for the transaction of business” (FKAC Constitution I1I(2)-
(3)). The Court overlooks this language when stating, “The only voting rights specifically granted
to members by FKAC’s constitution and bylaws are the right to vote to (1) elect officers, (2) amend
the constitution, and (3) amend the bylaws” (Op. 7), and overlooks the contrast between this
general mandate of the membership to transact business for FKAC and the above-referenced scope
of the Executive Committee for “necessary business” and emergency actions. The regularity of the
member meetings, the requirement of members to attend, and the broad authority to transact the
business of the corporation supports a strong argument that the application of § 33-31-140(3) to
FKAC makes the members themselves the board of directors.>

That Wells was the sole member of FKAC from prior to the time she executed the PSA in
2013 until her death in 2020 stands unrefuted in the evidentiary record®, and this fact is consistent
with FKAC’s firm position in the case.’ The Court overlooks the significance of Wells’ sole

membership at FKAC, but it is important in showing her control and authority with respect to

3 That FKAC did not have something which its governing documents called a “board of directors” and that
members themselves took an active role in corporate governance is consistent with the fact that Wells, in her affidavit
for Charleston County Probate Court, called herself “the last living advisory member of the Free Kindergarten
Association of Charleston with capacity to act on behalf of the Free Kindergarten of Charleston” as a source of her
authority (Affidavit of June Murray Wells, R. p. 617-19, 617), and consistent with Judge Condon’s re-phrasing of
Wells’ affidavit as “June Murray Wells is the last living advisory board member of the Free Kindergarten Association
with capacity to act on behalf of the Association” (Charleston County Probate Court Order in Case No. 2010-GC-10-
90, dated November 23, 2010, R. pp. 613-616, 614 (emphasis added)). Judge Condon’s perceived need to add “board”
to signify Wells’ authority is, like the Nonprofit Corporation Act and boilerplate forms FKAC executed in the record,
the modern corporate governance model imposing itself on an organization founded in 1901 whose Constitution did
not anticipate the need for a “board of directors” as such.

4 See Plaintiff’s and Defendant’s Stipulation of Fact, dated October 1, 2021 (R. pp. 679-680, 679); two
addenda to the PSA in which Wells signed as “sole surviving member” as noted by the Court (Op. 3) and also in the
record (R. pp. 136, 140); Affidavit of June Murray Wells, dated November 23, 2010 (R. pp. 617-619, 617); Testimony
of Michael Royal (R. p. 374, lines 11-12).

5 See Defendant’s Reply to Crossclaim (R. p. 187): “Ms. June Murray Wells (‘Ms. Wells’) was and is the
duly authorized director and last surviving member of the Free Kindergarten Association of Charleston and that as
such she has authority and had authority since approximately 1990 to represent the Free Kindergarten Association of
Charleston.”





FKAC for two reasons. First, if the members are the board of directors, she was the entire board
of directors. Second, apart from any action Wells might otherwise engage in as an officer or
director (or complete board), her status as sole member gave her almost unbounded authority over
the corporation including the power to singlehandedly suspend and amend the Constitution and
By-Laws, and even constitutionally bind FKAC to the PSA.® Thus her capacity as sole member
was even greater than the capacity of a board of directors, as such, which cannot amend FKAC’s
Constitution and By-Laws.

B. Director and Officers as the Board of Directors

To the extent the Nonprofit Corporation Act requires a subset of the members to be
designated as the “individual or individuals vested with overall management of the affairs” of
FKAC (which will be assumed for the remainder), for reasons discussed below, those persons
would have been FKAC’s Director and officers (with the possible inclusion of the chairs of the
committees, one of whom is also the Director).

While the 1900 Act is almost silent on matters of corporate governance, it requires that
organizations formed under it file with the Secretary of State the “names . . . of all officers,
managers, trustees, directors or other officers or agents of the proposed corporation.” 1900 Act §
2 at 390. Guided by the 1900 Act, FKAC’s Charter in Section 5 uses the same terms to designate

“Managers, Trustees, Directors, or other Officers.” R. p. 660. FKAC’s phrasing “or other

Officers” directly equates FKAC “Directors” to FKAC “Officers.” Consequently, Evelyn

Holmes, whose title is shown as “Chairman Educational Committee and Directors of Free

Kindergarten and Training Class” is included in Section 5 of the Charter along with the president,

¢ Amendment to the Constitution and By-Laws would involve S.C. Code Ann §§ 33-31-140(4), 33-31-
702(a)(2) and (c), and § 33-31-1021(d) (2006); FKAC Constitution VIII; FKAC By-Laws 1(6) and III; and Henry M.
Robert 111, Robert's Rules of Order Newly Revised §§ 4:13 and 47:12(3) (12th ed. 2020).





vice-presidents, treasurer, secretaries, and chairman of the Executive Committee.

The “Director” position is created in the Constitution and Charter and is referred to
variously as “Director of the Training School” (FKAC Constitution at VII(1), R. p. 657) and
“Director” (id. at VII(3), R. p. 658). The person who occupies the Director position also occupies
the chairmanship of the Educational Committee. /d. The chairmanship titles for both of the
standing committees are included in the Charter and the Constitution.

In short, while FKAC’s Charter and Constitution do not contemplate a “board of directors”
as such, if the statutory board of directors is a subset of the members, these instruments plainly
show the positions in the corporation responsible for the “overall management of the affairs” of
FKAC include the Director. The Court overlooks these facts in holding that “Royal’s argument for
establishing apparent authority rests on representations made by Wells—the purported agent—
rather than by FKAC” (Op. 10), for “[A] director [as in “member of the board of directors™] is not
forbidden from also being an . . . agent of a corporation.” Fletcher Cyc. Corp. § 271 (2022). There
is no reason why Wells was barred from speaking both as principal and agent for FKAC
simultaneously.

III.  Historical Documents Further Prove That the “Director” Is a Member of the Board
of Directors and That Wells Exercised This Position as Board Member and Agent

Below are three historical documents in the record overlooked by the Court which further
prove that the Director was among the individuals vested with overall management of the affairs
of FKAC and therefore a member of the statutory board of directors.

Example 1: Section 5 of FKAC’s Certificate of Incorporation provides the names and

positions of seven individuals under the heading, “Managers, Trustees, Directors or other officers”





while excluding any reference to a “board of directors” and “Executive Committee.”” R. p. 640-1.
The positions are “President,” “First Vice President,” “Second Vice President,” “Treasurer,”

“Corresponding Secretary,” “Rec. Secy. & Chr. Executive Committee,” and “Chr. Educational

Com. & Director Free Kindergarten [unclear] Training [unclear].” /d. (emphasis added).

These positions generally correspond to the positions in the FKAC’s Constitution and By-Laws.
FKAC Constitution V(1), VII(1), and VII(3), R. p. 657.

Example 2: The Application for Amendment of Eleemosynary Charter, dated January 16,
1971 names as the “DIRECTORS OR AUTHORIZED MANAGING BOARD” as five individuals
with the positions “President,” “Vice-President,” “Secretary,” “Treasurer,” and “Director.” R. p.
647. Again, the document contains no mention of a board of directors or Executive Committee.
The phrase “directors or authorized managing board” is synonymous with the statutory phrase “the
individual or individuals vested with overall management of the affairs of the domestic or foreign
corporation” and demonstrates that the Director and other officers were functionally FKAC’s
board of directors.

Example 3: FKAC’s June 25, 1997 certification of a corporate resolution is the clearest
example that the Director and other officers acted as the “board of directors” under § 33-31-140(3)
while also acting in their officer/agent capacities. R. p. 610. It names Wells both as one of three
“Board Members” and separately below as “Director” while designating the other two “Board
Members” as “Selected Board Members.” Wells then executes the bottom of the document a third
time designating herself as “Director” in handwriting while scratching through the pre-printed

“Secretary” designation of capacity.

7 Compare with § 33-31-202 (see especially subsections (c)(2) and (d) where “board of directors” is included
in provisions for modern articles of incorporation while “officers” are omitted, indicating that the duties which now
are given to a board of directors were given in 1901 to “Managers, Trustees, Directors or other officers”).





FKAC’s governing documents and its century-plus year custom of practice demonstrate
that its Director and other officers operated both (a) as board of directors and (b) as officers, and

both (a) as principal and (b) as agent. The certification of corporate resolution in particular is

excellent evidence that Director Wells acted simultaneously as a member of the statutorily

defined “board of directors” and as an officer/agent of the corporation. Her action here on

behalf of FKAC as both principal (board of directors) and agent (Director) is perfectly

consistent with FKAC’s governing documents and its historical practices, and it foreshadows

the manner of her sale of FKAC real estate which is the subject of this case.

IV. Wells, in Her Own Person, Constituted Both the Entire Board of Directors and the
Sole Agent of FKAC; Therefore, Her Acts as Agent of FKAC, Including the
Execution of the PSA, Were Implicitly Authorized by the Principal

It is established above that Director Wells was a member of FKAC’s statutory board of
directors, and that she had historically acted in that position both as principal and agent for FKAC
in the same binding instrument. Notably, while the Court acknowledges that Wells held the
Director position described in FKAC’s Constitution, without explanation, basis in the record, party
allegation, or support from the lower court, the Court implies that Wells ceased to hold this Charter-
and Constitution-created position when the kindergarten ceased operations in the early 2000s. Op.
2. This novel factual assertion, if it is an assertion, is directly contradicted by FKAC’s own position
in this case. FKAC has always maintained that Wells remained as Director and never indicated
that she ceased being director before her death in 2020. See Defendant’s Reply to Crossclaim, p.
I, R. p. 187 (“Ms. June Murray Wells (‘Ms. Wells’) was and is the duly authorized director and
last surviving member of the Free Kindergarten Association of Charleston and that as such she has
authority and had authority since approximately 1990 to represent the Free Kindergarten
Association of Charleston.”) The Constitution and By-Laws (R. pp. 655-661) provide no term for

the Director position, so Wells’ term cannot have expired, and there is no evidence that Wells was





removed from or retired from her position. Thus, Wells was the Director for all times relevant to
this case.

Additionally, the evidence proves, in the words of Judge Condon, Wells was “the only
known person with capacity to act on behalf of the Association.” Charleston County Probate Court
Order in Case No. 2010-GC-10-90, dated November 23, 2010, R. pp. 613-616, 614 (emphasis
added). If (a) individuals meeting the statutory definition of the “board of directors” at FKAC were
also the agents of FKAC, and (b) Director Wells was one of these individuals, and (c) by 2010,
she was the only person with capacity to act for FKAC, then (barring entrance of another member
of the board of directors, of which there is no evidence) by necessity she was in 2010 and thereafter
both the entire board of directors and the sole agent of FKAC. As the entire board, any act she
undertook as the agent of FKAC was implicitly authorized by FKAC as principal.

Specifically, when Wells signed the PSA for FKAC as its “Authorized Agent,” the act of
her execution of the document was an instance of FKAC authorizing her to bind FKAC to the
agreement (express authority) and an instance of FKAC manifesting to me a representation that
Wells was the authorized agent (apparent authority). Further, each and every time Wells expressed
to me that she was authorized to sell me the property, and each time she ratified the contract after
its effective date, it was not simply an agent claiming she had authority of the principal; it was
FKAC (principal) representing to me (third party) that Wells (agent) was authorized to bind FKAC
to the PSA. See Testimony of Michael Royal, R. p. 283, line 16 — p. 285, line 10.

V. The Three Elements of Apparent Authority Are Satisfied

Of the three elements of apparent authority, the Court attacks the first (“[the] purported
principal consciously or impliedly represented another to be his agent”); questions the second
(“[the] third party reasonably relied on the representation’); and leaves the third alone (“[the] third

party detrimentally changed his or her position in reliance on the representation”). Op. 9, citing R





& G Const., Inc. v. Lowcountry Reg’l Transp. Auth., 343 S.C. 424, 434, 540 S.E.2d 113, 118 (Ct.
App. 2000). Respectfully, the Court misapprehended the law and overlooked critical facts.

A. First Element: Froneberger Supports Rather than Detracts from the Theory
that Wells Had Apparent Authority

The Court misapprehends and misapplies Froneberger v. Smith in drawing a parallel to
this case and holding that “FKAC, as a distinct entity from Wells, was unaware of her actions.”
Op. 10, citing 406 S.C. 37, 47-49, 748 S.E.2d 625, 630-31 (Ct. App. 2013). Froneberger involved
a person who had no agency relationship with a company and no claim of membership on its board
of directors representing to third parties that he was an agent of the company; hence, the
Froneberger court states, “Without knowledge of Mr. Smith's conduct, Euro cannot have
permitted this behavior with conscious inaction.” Id. 406 S.C. at 49, 748 S.E.2d at 631. By contrast,
in this case, Wells had by 2013 been working with and for FKAC for 55 years and had held an
officer-level, Charter- and Constitution-created position constituting a membership in the board of
directors for 23 years. News & Courier Article, dated October 23, 1990, R. p. 591-92.

Froneberger supports my case by holding that the first element of apparent agency, that
the purported principal consciously or impliedly represented another to be his agent, may be
established where “the principal implies authority by passively permitting another to appear to
third parties to have authority to act on his behalf.” Froneberger at 406 S.C. at 47-48, 748 S.E.2d
at 630-31 (emphasis added; citations omitted). Here, for a period of decades, FKAC passively
permitted Wells to appear to third parties to have complete control over every aspect of the
corporation, and then for a period of more than five years, passively permitted Wells to appear to
me to have bound it to the PSA, ratified it multiple times, and allowed me to act in furtherance of
the contract (making downpayment, clearing title for FKAC, making building repairs, urging

FKAC to close as soon as possible, etc.).





The “multitude of documents” (Op. 9) in evidence purporting to show Wells’ authority for
and control over FKAC, which the Court disregards, are important in showing that Wells, who
spoke as principal and agent, was prolific in her representations to the public about her authority
over FKAC and her assumption of president, treasurer, and secretary duties. Space does not permit
review of the abundant evidence in the record or summarized in Appellant’s Final Brief, but here
I will urge the Court’s attention to Charleston Chapter No. 4, UDC and the Confederate Museum’s
Answers to First Set of Requests [for] Admission by Plaintiff. R. pp. 695-98. The officer of UDC,
an organization to which Wells belonged, testified “Admitted” in answer to “Admit that UDC
believed that June Wells was a board member of FKAC during the period of 2010 until the time
of her death.” Id. at 696. And in answer to “Admit that June Wells had the authority to sell the
Property [34 Pitt Street] on behalf of FKAC,” the respondents stated, in part, that Wells “made
representations to officers and/or agents that she had such authority.” /d. at 697.

The Court disregards common law doctrine that “a corporation generally is charged with
knowledge of facts that its agents learn within the scope of their employment. Accordingly, the
knowledge of officers, employees, and agents obtained in the course of their employment will
generally be imputed to the corporation.” Am. Jur. Corporations § 1413. Further, “Even if the

agent’s actions are totally adverse to the corporation, if the agent is the sole agent or sole

shareholder of a corporation, the agent’s knowledge and conduct will be imputed to the

corporation.” Am. Jur. 18B Corporations § 1424 (2015). Thus, FKAC is deemed to have had
constructive knowledge of Wells’ actions and, by way of Froneberger, FKAC passively permitted
her to appear to a third party (me) to have authority to act on its behalf.

B. Second Element: Against the Evidence, the Court Improperly Imputes to Me
Uncertainty About Wells’ Authority by Way of Language in the PSA

The Court improperly states that Paragraph 2 of the PSA (making the downpayment
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refundable if Seller is “unable to show authority for its agent to act on its behalf””) and Paragraph
6 (... if Seller is unable to provide documentation of June M. Wells’ authority to dispose of the
Property on behalf of the Seller, the Seller and Mrs. wells agree to petition the Court of Common
Pleas of Charleston County to establish her authority, and Purchaser shall bear any court costs™)
mean that “the Agreement repeatedly acknowledged the uncertainty around Wells’ authority to
enter into the contract on FKAC’s behalf.” Op. 3, referencing language at R. pp. 602-03.

This statement, which is not a finding of fact of the lower court, is untrue and directly
contradicted by my testimony at trial, the only evidence on the matter. On cross, counsel for FKAC
asked if the language indicated “an issue as to authority in your mind when you created this
document?”, to which I responded “. . . there was not an issue as to what I believe to be Ms. Wells’
authority. I believed and trusted in all of her representations to me and all of the evidence that had
been before me. There was, I believe, an issue related to the documentation of that authority, and
I was eager to assemble for myself and potential third parties, which is lenders and title companies,
the documentation of that authority. . . . I eventually was quite satisfied with the documentation
related to authorities . . . .” R. p. 406, line 17 — p. 407, line 22 (emphasis added). And later: “I was
satisfied with her authority. I was just hoping to find more documentation. And during the year
2013, these provisions that relate to Ms. Wells providing further documentation of authority,
although I had the right to pursue them, I didn’t. I never did because I didn’t feel the need to,
especially after seeing Judge Condon’s order.” Id. at p. 413, lines 5-13. Further, “I was so satisfied
with that documentation and other representations that she had made to me, I felt no need to pursue
the actions that are described in the last sentence of paragraph 6.” Id. at p. 416, lines 10-14.

When questioned on direct, I testified, «. . . all of her representations to me and statements

to me led me firmly to believe that she was, in fact the authorized agent. . . . I had asked her, I
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think, previously for sort of direct documentation of this authority. . . . My understanding is that
corporate records had been burned in a fire. I had been receiving documents from Ms. Wells, but
I didn’t have everything I wanted. So I was eager to keep establishing her authority for any
documentation that she had. I knew that that might be important at some point for, you know,
third-party lenders, title commitment, and so forth.” Id. at p. 297, line 14 — 298, line 13.

C. The Weight of the Evidence Shows All Elements Are Satisfied

The Court’s reasoning is: (a) the Executive Committee is the statutory board of directors
and thus effectively the “principal” who speaks for FKAC; (b) there is no evidence the Executive
Committee made representations to third party Royal about purported agent Wells’ authority; (c)
therefore, the apparent authority of Wells could not have arisen. And even if it did, language in the
PSA raises doubt about whether Royal relied upon any representations concerning Wells’
authority. The Court then allows itself to disregard the voluminous evidence of Wells’ authority.

I have so far shown that the Executive Committee was not the statutory board of directors;
that under the two plausible theories how to apply “board of directors” to FKAC, Wells was the
entire board of directors and FKAC’s sole agent; that knowledge of her actions are imputed to
FKAC; that FKAC consciously or impliedly represented Wells to be its agent; and that all of the
evidence shows that I was firmly convinced at the effective date of the PSA that Wells was
authorized to bind FKAC to it and relied on Wells’ representations to that effect. I have satisfied
the two challenged prongs of apparent authority under R & G Const., Inc. and urge the Court to
reconsider the facts and principles of law it relied upon in coming to the opposite conclusion.

VI.  The Court Errs in Suggesting that the PSA Is Unenforceable Due to FKAC’s
Irregularities or Failures to Satisfy Corporate Governance Requirements

The Court states or implies that the PSA is unenforceable due to FKAC’s failure to satisfy

corporate governance standards set out by the Nonprofit Corporation Act such as holding an
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official vote approving the PSA. Op. 7-8. Another such standard would be to have a three-person
board of directors under § 33-31-801(a). This issue was not addressed by the lower court, and this
Court raises it independently. In doing so, especially in the context of a corporation whose single-
director, single-agent/officer, and single-member are the same individual, the Court overlooks
certain principles of law in application to the particular circumstances of this case.

(a) Informality. According to Fletcher Cyclopedia of the Law of Corporations, “The
doctrine of permitting close corporations to act informally has been recognized as an exception to
the general rule that directors must act as a board at duly convened meetings. It is well known that
corporations that include only a few shareholders often do not act with as much formality as larger
companies. This is especially so where the members of the board personally conduct the business
of the corporation.” Fletcher Cyc. Corp. § 394.10 (2022), citing to, among others, Freeman v. King
Pontiac Co., 114 S.E.2d 478, 236 S.C. 335.

The South Carolina case Freeman v. King Pontiac Co. held that actions of a board of
directors were not invalid even though in violation of the bylaws, in part because no meetings had
been held for years, and “this was a closely held corporation almost wholly owned by Davis who
was present at the meeting. Under such circumstances, less formality is required in holding
meetings.” 114 S.E.2d 478, 485, 236 S.C. 335, 350 (citing Industrial Equipment Co. v. Montague,
224 S.C. 510, 80 S.E.2d 114). In the case of FKAC, a single person was the sole member of the
board of directors, the sole agent, and the sole member. “Members in a nonprofit corporation are
the ‘owners’ of the corporation and generally play a role similar to shareholders in for-profit
corporations.” Am. Jur. 18 A Corporations § 602 (2015).

(b) Waiver. Additionally, . . . a corporation, its board of directors and shareholders, may

waive any necessity of a meeting of its board of directors for the transaction of the business of the
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company by permitting the directors to establish a habit or usage of assenting separately to the
making and performance of contracts by their agents.” Fletcher Cyc. Corp. § 394 (2022). In the
case of FKAC, there is no evidence in the record of any formal meeting of any “board of directors”
ever, and they are not called for in the governing documents.

(c) De Facto Directors and Officers. Failure to satisfy corporate formalities and internal

governance requirements does not bar a de facto director or officer from effectuating the business
of the corporation under the doctrine of de facto directors and officers under which “an officer is
defined to be one who has the reputation of being the officer they assume to be in the exercise of
the functions of the office and yet is not a good officer in point of law . . . . A de facto officer has
also been defined as one who is in possession of an office and discharging its duties under color
of authority.” Fletcher Cyc. Corp § 373 (2022). “Upon principals of policy and justice, the law
holds the acts of a de facto director valid so long as they involve the interests of the public or third
persons. . . . The de facto doctrine is a legal fiction invoked to protect the interest of third parties
who have relied in good faith upon acts of de facto officers of a corporation . . ..” Am. Jur. 18B
Corporations § 1204 (2015).

Here, I acted in good faith, and there is no allegation by any party to the contrary. I
exercised due care in ascertaining the scope of Wells’ authority by speaking with her, observing
that she had exclusive control over FKAC and its property, speaking to other members of the
public, and procuring from Wells documentation that any reasonable person would take as proof
of her authority, including the above-referenced Charleston County Probate Court order, given to
me by Wells as evidence of her authority, stating that she was “the only known person with
capacity to act on behalf of the Association.”

(d) Ratification. FKAC ratified Wells execution of the PSA by its failure to repudiate (Am.
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Jur. 18B Corporations § 1401 (2015)), retention of benefits (id. at § 1402), and through Wells’
continued actions in furtherance of the PSA including her execution of amendments/addenda
thereto, all over a period of more than five years (R. p. 373, lines 19-22 and p. 380, lines 4-19).

(e) Certificate of Existence. When I procured a Certificate of Existence for FKAC in 2013

(R. p. 649), I had “conclusive evidence that [FKAC] . . . is authorized to transact business in this
State.” § 33-31-128(c).
CONCLUSION

I respectfully urge the Court to weigh the equities of this case. I acted in good faith and in
reliance on Ms. Wells, who, by every account actually did exercised complete control over FKAC
and its property. I did everything within my power to expedite FKAC’s performance under the
contract, yet have been forced to wait over twelve years. The South Carolina judiciary has faulted
me for concluding that Ms. Wells had authority to act for FKAC in the sale of its real estate. But
its own actions suggest otherwise. The lower court permitted Ms. Wells to retain counsel, direct
FKAC’s legal defense, and serve as FKAC’s Rule 30(b)(6) witness in litigation determining the
disposition of the same real estate—without declaring a mistrial or questioning her authority to do
so. If the court found her role of authority on behalf of FKAC for the disposition of its real estate

reasonable, so did I. As Judge Condon noted, Wells was the only person who could act for FKAC.

Respectfully submitted, ‘/a
{i CLJQ/Q D 12. Svyp

Michael D. Royal Q
1985 Riviera Dr., Ste 103 #4
Mt. Pleasant, SC 29464
Telephone: (407) 284-9258
Email: michael@pareto.gr
PRO SE APPELLANT

April 7, 2025
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