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ISSUE PRESENTED

Did the PCR judge correctly find that petitioner was entitled to a belated direct
appeal pursuant to White v. State, 263 S.C. 110, 108 S.E.2d 35 (1974), when
petitioner did not knowingly and intelligently waive his right to direct appeal?




STATEMENT

In May of 2008, the York County Grand Jury indicted Watts for armed robbery, tv§o counts
of possession of a weapon during the commission of a violent crime, three counts of assauit and
battery with intent to kill, two counts of kidnapping and attempted armed robbery, indictments
#2008-GS-46-2086, 2086(A), 2087, 2088, 2089, 2090, 2090(A), 2091, 2092. On April 27, 2009,
Watts appeared before the Honorable Lee S. Alford and pled guilty but mentally ill to all of the
charges. Attorney Douglas Gay represeﬁted Watts at the guilty plea. Attorneys Kevin Brackett and
Willy Thompson prosecuted the case on behalf of the State.  Judge Alford sentenced Watts to
seven consecutive life sentences. The direct appeal was not perfected.

On September 17, 2010, Watts filed an application for post conviction relief, 2010-CP-46-
3969. On November 10, 2011, the State filed a return and motion to dismiss all claims except the
belated appeal claim. On October 9, 2012, an evidentiary hearing was held before the Honorable
Edgar W. Dickson. Attorney Leah Moody represented Watts at the hearing. Attorney Rutledge
Johnson was present on behalf of the State. In a written order filed November 5, 2012, Judge
Dickson dismissed the application but granted a belated appeal pursuant to White v. State, 263 S.C.

110, 108 S.E.2d 35 (1974). This petition for writ of certiorari and a separately filed brief follow.



ARGUMENT
The PCR judge correctly found that petitioner was entitled to a belated direct
appeal pursuant to White v. State, 263 S.C. 110, 108 S.E.2d 35 (1974), when
petitioner did not knowingly and intelligently waive his right to direct
appeal.

During the evidentiary hearing Watté testified that he asked his attorney to file an appeal
after he pled guilty but mentally ill and was sentenced to seven consecutive life sentences. (App. p.
100, lines 12 — 22). Watts testified that he only learned that an appeal had not been filed when he
contacted the South Carolina Court of Appeals in August of 2010." (App. p. 101, lines 3-23). Watts
filed the application for post conviction relief in Septembef 0f 2010.

Plea counsel confirmed that Watts asked him to file the notice of intent to appeal and plea
counsel testified that he filed the notice of intent to appeal. (App. p. 106, line 18 — p. 107, lines 1-
17). Plea counsel testified, “I believe that ultimately it was dismissed for not filing the subsequent
documents that would be required after the Notice of Appeal.” (App. p. 108, lines 3-5).

In the order the PCR judge wrote, “The Court affirmatively finds that the Applicant did not
knowingly an;l voluntarily waive his right to direct appeal. The Court concludes that the Applicant
is entitled to a belated review of his conviction(s). A petition for belated review pursuant to White

v. State can remedy the Applicant’s lack of a direct appeal.” (App. p. 114).  The PCR judge

correctly found that petitioner was entitled to a belated direct appeal pursuant to White v. State,

263 S.C. 110, 108 S.E.2d 35 (1974), when petitioner did not knowingly and intelligently waive his

right to direct appeal.



CONCLUSION

Based on the above argument, this Court should grant the belated appeal.

This 9th day of October, 2013.
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