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Hearing, Master in Equity - 10/14/2024
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THE COURT: Al right; have a seat. Al right.
We are here on the case of Wlls Fargo Bank versus

M chael G Mrgan and others, case nunber 2015-CP-
02-2849. W are here today on an anended noti on
filed July 12, 2024. It's a notion to wthdraw and
strike the stipulation dismssing counter-clains
consenting to the forecl osure and waiving the
deficiency filed by Mchael G Mrgan. | also have
the Plaintiff Wells Fargo Bank's opposition to

Def endant M cheal G Mrgan's notion to wthdraw
and strike the stipulation.

MR HARTE: Yeah, Your Honor, |'mwaiting on ny
client. He's on his way so -- but we can go ahead.
THE COURT: Al right. And | have the
exhibits that were e-filed according to that, and |
al so have the Defendants' affidavit which was

e-filed -- or I got emailed this norning, | think a
copy. Has it been e-filed yet, M. Harte?
MR HARTE: Are you - You're referring to the
affidavit?

THE COURT: Yes.

MR HARTE: | have the original with me, Your
Honor, and | --
THE COURT: Well, I"'mgoing to let you e-file

that. |'ve got your copy --
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MR HARTE: Thank you, Your Honor.
THE COURT: You enmiled a copy --
MR HARTE: | will do that. Thank you.
THE COURT: -- to ne and Counsel.
MR HARTE: Thank you, Your Honor.
THE COURT: (Ckay. So it has not been e-filed.
Ckay. Al right. So, for the record, who do we
have here on behalf of the noving party, M.
Morgan? M. Harte, put your name on the record
pl ease.
MR HARTE: Yes, sir. John Harte for M chael
Mor gan, Your Honor.
THE COURT: And for the Plaintiff.
M5 KNI GHT: Good afternoon, Your Honor. Stacie
Kni ght for Wells Fargo.
THE COURT: Al right. Al right, M. Harte,
this is your notion. 1'll be glad to hear from you
first.

MR HARTE: Thank you, Your Honor. This is a
situation in which the Plaintiff Wlls Fargo has
been involved in matters related to M. Mrgan and
numer ous ot her |enders across the United States.
The conduct of Wells Fargo and its a -- the unit
that it purchased, Wachovia, was the subject of a

class-action lawsuit in California. As a result of
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that class-action lawsuit, the | enders were granted
certain benefits. Subsequently, it was held by the
California Court that Wells Fargo had not conplied
wth the terns of the settlenent agreenent, and
there were further sanctions inposed on Wells
Fargo, and additional benefits were added to the

| enders including M. Mrgan. Again, Wlls Fargo
has yet to fully conply with the terns of that
agreenent or orders from California, but
neverthel ess, Wells Fargo instituted, as |
understand, the foreclosure proceedings in South
Carolina to which M. Mrgan filed counter-clains
and objections. Subsequent to that, they went into
nmedi ati on, and as a product of that nediation, a
medi ati on nmeno was executed on behal f of the
parties including M. Mrgan and the
representatives of Wells Fargo. The terns of that
agreenent were set out in a one-page Mdi ated

Settl enment Agreenent which is attached to the
affidavit which | provided to the Court earlier,
and which I wll e-file as directed.

That, for ne, those terns were quite
cl ear, Your Honor. Anong other things, Wlls Fargo
was to pay $200,000 to M. Mchael Mdrrgan within 30
days of the Agreenent. That's inportant, Your
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Honor, for two reasons. One, as of the date of

t hat nmedi ation, under the terns of the class-action
settlenment in California, M. Mrgan would have
been entitled to $300, 000, although the negotiation
ended up with him being given $200,000. That was

t he nunber one -- that's the nunber one provision
of the Mediated Settl enent Agreenent. Then, Your
Honor, it proceeds to address the issue of what

wi || happen noving forward, which includes the
Plaintiff would nove forward with the --

[ 1 naudi bl e] -- Your Honor, the record wll reflect
that ny client has arrived. The Medi ated

Settl ement Agreenent also then provided that there
woul d be a proceeding with the foreclosure action,
and that he would have the right, prior to the
judicial foreclosure sale, to pay 1.3 mllion to
satisfy the nortgage, and that would be the -- that
woul d resolve his obligation to Wlls Fargo. Then,
there was an agreenent that there would be a
general release between the parties, and there
woul d be a confidentiality -- |['msorry,
conprehensi ve contractual confidentiality and non-
di sparagenent provision for which the sumof $100
was being paid, which is obviously part of the

overall transaction. Now, subsequent to that, Your
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Honor, there was a docunent created which was
called Confidentiality Settlenent -- Confidential
Settl enent Agreenent and Rel ease, and that was
presented to ny client by his then-attorney M.
Radeker. M client marked up the docunent and
executed a signature page on May 24th of 2023. The
signature was affixed to and part of the docunent
whi ch he had marked up. Subsequent to that, the
unmar ked docunent was submtted to opposing counsel
by M. Radeker. That was a m stake on M.
Radeker's part, and M. Radeker did not have the
authority to execute or -- sorry, to deliver that
docunent because, in fact, the docunent which ny

client had signed had been changed by his own hand.

The Agreenent al so provided -- the Agreenent that
was -- the docunment that was attached - was passed
up -- provided that there would be a di sm ssal of

counter-clains by M. Mrgan with prejudice.

Now, our position is that the Plaintiff
Is not entitled to enforce the docunment which they
are presenting as being the Settlenment Agreenent
because, in fact, it is not the Settlenent
Agreenent, and it is not what was signed by ny
client. And, Your Honor, | have provided an

affidavit to that effect, and the affidavit al so
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t ouches on sone other issues with respect to this
transaction. | have a nenorandum of |aw to pass
up, Your Honor. There is an error in the text of
It, but the essence of it is that M. Myrgan, by
law in South Carolina, is entitled to have the
agreenent that they are saying is the Agreenent
rejected, and I will, if | may, Your Honor, |I'm
just going to nmake a qui ck change here because the
| anguage that was -- ended up in this -- | had to
do it rather quickly. There's a little error here.
If | may just nmake that one change.

THE COURT: All right.

MR HARTE: Il wll just -- I've nmade it. This

Is the change. This is an error right here that
whoever typed that nade a m stake there.

M5 KNI GHT:  Ckay.

MR HARTE: Your Honor, this is a nmenorandum

of law that we prepared on the subject, and Your

Honor, the point being, first of all, the docunent
that was presented to the Court -- or is being
presented to the Court -- for enforcenent, and the

docunent by which the attorney executed the
di sm ssal of counter-clains was not the Agreenent
entered into by M. Mrgan. The Agreenent which he

signed had his changes on it, and then, the
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affidavit which we prepared, Your Honor, he sets
out in that affidavit the changes -- sone of the
changes -- that were essential in terns of the
docunent that they are claimng to be the
Settl enment Agreenent.

Now, we rely, Your Honor, on the rule in
South Carolina that to be enforceable, settlenent
agreenents nust be either entered into the Court's
record or acknow edged in open court and pl aced
upon the record. That's from Buckley v. Shealy and
Is cited in the brief which | provided, and there's
an extended discussion in Mtely v. WIlians which
is also cited in the brief which | provided. And
the reality sinply is, Your Honor, that this
agreenent, such as it is, was not submtted to the
Court or was not approved. Secondly, Your Honor,
because the docunment deviates dramatically fromthe
Agreenent which was entered into in nediation, it
woul d be a manifest and great wong to enforce an
agreenent against my client when he did not sign
t he docunent as it is being presented and did not
agree to it.

Now, | want to point out just a few of
deviations fromthe Agreenent that was -- fromthe

docunent that is presented back to the Court, Your
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Honor. For exanple, the Agreenent required a
payment of $200,000 within 30 days of the Mediation
Agr eenent being executed. That did not occur.
Since that was not -- since that did not occur, and
my client did not agree for that paynent to be

| ate, they cannot enforce an agreenent against him
Secondly, Your Honor, the tine to refinance shoul d
have been extended if, in fact, the paynent of the
$200, 000 was justifiably delayed, then it should
have been a delay granted to himto affect the
refinance. Now that's very inportant, Your Honor,
because ny client has the refinance available to
conply with the terns that he agreed to in the
medi ati on.

So, what they have done is they have
uni |l ateral ly breached the Agreenent, extended on
their owmn behalf a delay in the paynent, and they
have prejudiced ny client by not extending the sane
extension to him There was no agreenent, Your
Honor, in the nedi ated Medi ati on Agreenent. There
IS nowhere that there is an agreenent to the
dism ssal of the clains with prejudice, and that is
because the noney was not paid in a tinely fashion.
There is absolutely nothing in the agreenent that

allows for a delay in paynent by Wells Fargo. |If
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t he paynment is delayed, there is no consideration
requiring ny client to dismss his clains -- his
counter-clains with prejudice. Paragraph nine of
t he docunent which has been presented contains a
statenent that he has given up his right to | oan
nodi fication. That is not in the Mediated
Agreenent. That is an entirely newterm That's
| nportant because those |oan nodification rights
were won in the class-action that was resolved in
the litigants' favor -- in the borrowers' favor --
in California and had been repeatedly enforced
agai nst Wells Fargo, and Wells Fargo has been
sanctioned for not acting in good faith with
respect to those rights.

Then, Your Honor, we have the fact that
in conpliance -- in the efforts to inplenent and
obtain the benefits of the rights won under the
class-action litigation, ny client has nade
application, and they have been wongfully
rejected. Those wongful rejections give ny client
certain rights under the class-action which have
not been rescinded and have not been surrendered by
him but the effect of the docunent which he did
not approve and to which his signature was

wongfully attached would in affect have the effect
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of depriving himof those benefits.

Now, the docunent which is being
presented to the Court also contains a severability
provi sion, which essentially says if any one
el ement of the agreenment is not conplied wth, that
does not alter the enforceability of the other
elements. That is not a part of the Medi ated
Agreenent. There is no reference to a right of
preservation upon non-conpliance, so what -- what
they're trying to do is to avoid the effect of
their breach in that they did not pay the $200, 000
when it was due, and ny client didn't agree to
that, and that was marked out of the docunent he
provi ded.

Now, the point being, first of all, this
agreenent has never been presented to the Court for
approval ; there are cases in which [itigants have
stood before the Court and denounced their
agreenent to a contract, and then subsequently
said, "Well, that wasn't the contract | intended.
That wasn't the way that | intended it," or, they
have said, "My attorney entered into that agreenent
wi t hout ny authority," but those are
di stingui shable fromwhere we are today because ny

client has never been in court. He has never said
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that this agreenent -- docunent which they are
presenting is his agreenent, that he has never
consented to that docunent being nade an approved
settlenent by the Court. Mbreover, Your Honor, and
nost inportantly, pursuant to the rule of |aw at
Sout h Carolina which speaks to the issue of what
happens in the event of a unilateral m stake, the
cases hold that, while unilateral ground is not by
itself grounds for rescinding a contract, a
contract may be rescinded for unilateral m stake
only when the m stake has been induced by fraud,
deceit, m srepresentation, conceal nent or

| nposition of the party opposed to the rescission
W t hout negligence on the part of the party
claimng rescission or when the mstake is
acconpani ed by a very strong and extraordi nary
circunstance that will nmake it a great wong to
enforce the agreenent, and that is King v. Oxford,
cited at 282 South Carolina 307, 318 Sout heast 2nd
125; it's a Court of Appeals case from1984. |It's
good law in South Carolina.

THE COURT: |Is that in your brief?

MR HARTE: It is, Your Honor.

THE COURT: Ckay.

MR HARTE: It is also cited in Scott v. Md-
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Carolina Honmes 293 South Carolina 191. |
apol ogi ze; | don't have the Sout heast cited.

Your Honor, the point being that there
are a nmultitude of reasons why the docunent which
they wish to enforce against ny client is invalid.
First of all, it was not signed by ny client. It
Is inmportant to note, none of the pages are
initialed. That's a very inportant docunent, and
the fact that these pages are not initialed -- none
of the pages as | recall -- I'lIl have to | ook again
before | say sonething in error. Just one nonent.
| believe that I'mcorrect in stating that the
pages are not even nunbered, Your Honor. If I'm--
if I"'mwong, then |'ll stand corrected, but |
believe I'mright.

M5 KNI GHT: They' re nunber ed.

MR HARTE: All right, then they're nunbered,

but they are not initialed, and that's very

| nportant because -- and then the reason is very

I nportant is that -- and again, Your Honor,

attached to ny client's affidavit is the nenorandum
that was created at the conclusion of nediation.

The fact that those pages are not initial ed becones
very inportant because the content of the docunent

whi ch they wi sh you to support is dramatically
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different fromthe docunent which was signed at the
concl usion of mediation. Those differences nmake it
I npossi ble for the Court to approve what they have
done and are doing w thout creating a manifest
wrong and a great wong to ny client, because he

w Il | ose substantial rights which were hard won in
a class-action lawsuit twice in California, and
which twice have resulted in the Courts in
California sanctioning Well Fargo for non-
conpliance, and as to which, Wlls Fargo has
continued its non-conpliance even until today,
because they are not receiving the |oan

modi fication applications in good faith; they're
not handling themin good faith, and now t hey
propose by taking advantage of what they know to be
wong -- M. Mrgan has -- and this is also

I nportant, Your Honor. It's not |ike M. Mrrgan
waited a long time to call this to anybody's
attention. He nmade this known as soon as he knew
what had happened, and that's inportant. But they
want to take advantage of that because it erases a
nunber of benefits that he received in the
settlement of the class-action lawsuit in

Cali forni a.

Now, Your Honor, they want to cite to you
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sone events that occurred in Bankruptcy Court;
however, those events in Bankruptcy Court were not
final orders of the Bankruptcy Court. They are not
bi nding on this Court. They -- he is not
collaterally estopped by a pendente lite order
which is not converted to a final order of the
Bankruptcy Court, and when that bankruptcy case was
di sm ssed, those orders ceased to have any
validity. So that is not a collateral estoppel
against himin this case. | believe -- | believe,
Your Honor, that pretty well covers our position.
Thank you, Your Honor.

THE COURT: Al right. W'll be glad to hear
fromthe Plaintiff.

M5 KNI GHT: Your Honor, | do have a notion to
strike the affidavit, if |I could hand it up. My I
approach?

THE COURT: Yes.

M5 KNI GHT: M bases are pretty clearly laid

out in the notion, but the affidavit is untinely.

M. Mrgan's --
MR HARTE: | don't -- | don't -- excuse ne --
M5 KNI GHT: -- notion -- M. Mrgan's --

MR HARTE: Excuse ne. | don't know that |'ve

been served with that. Have | been served --
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M5 KNI GHT: | just handed it to you.
MR HARTE: -- with that? OCh, you did?
M5 KNI GHT:  Yeah.
MR HARTE: Oh, sorry. Thank you.
M5 KNI GHT: The notion was not supported by
any affidavits or evidence, and, Your Honor, |
think you' Il see that nost of the statenents that
are in there aren't responsive to anything that |
had in ny materials that | submitted in opposition
to the notion. So that affidavit should have been
served wth a notion that was filed in July. |
received it at 3:06 PMon Friday, so it's untinely.

Your Honor, there is also a |ot of
statenents in there that are outside the scope of
the issues before the Court. You heard a ot of
argunent just now about the class-action settlenent
agreenent that is not even before the Court. The
Def endant has not put it into the record, and, Your
Honor, 1'll present to you that the |oan
nodi fication programthat they claimM. Mrgan is
entitled to ended al nost ten years ago. That
settlenent is done; over. Litigation has been
dismssed. That's it. That programis done.

W didinvite M. Mrgan nultiple tines
t hroughout this litigation through his attorney,
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M. Radeker, who | will note is still counsel of
record in this case. He has never withdrawn. So
on the record, he still represents M. Mrgan as
far as all outside parties are concerned, but we
didinvite himto apply for |oan nodifications
outside of that Settlenment Agreenent because it was
over. Those request overtures were ignored, never
responded to, and the reason, Your Honor, that
there's this provision about foregoing the I oan
nodi fication is because M. Mrgan was agreeing to
consent to foreclosure. So obviously, he was not
going to be entitled to any | oan nodifications
whet her pursuant to a class-action settlenent
agreenent -- Again, the terns of which are not
before the Court at all. That ended 10 years ago.
So, Your Honor, we nove to strike on that
basis, and al so, Your Honor, there are nultiple
paragraphs in there that are |egal concl usions.
M. Mrgan purports to opine that things are not
bi nding on him things are not collateral estoppel,
fraud, all of these things, and those are all |egal
conclusions, not facts that he is not entitled to
state. And then, again, Your Honor, the basis for
this motion is (b)(1), fraud -- | nean, excuse ne,

m st ake or inadvertence, and this affidavit that we
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were presented with on Friday afternoon, now

al l eges fraud, | am presum ng under 60(b)(3), so

that's a whol esal e change in theory that was not

put forth in the notion, and so we nove to strike
on that basis as well.

But, Your Honor, | will put that aside
and address the nerits of this notion, if you wll.
M. Harte said -- nade a big deal that this
agreenent was not read into open Court. This is
not an agreenent of counsel. M. Mirgan has signed
t he docunent. Nunber one, he signed the Mediation
Agreenent, and he is not disputing that he signed
that. So, this is not an agreenent of counsel that
clients were not involved in. This is an agreenent
that clients signed and attorneys signed. So that
rul e doesn't apply here anyways. M. Mrgan --
THE COURT: When you say "rule", you nean Rul e
41 that they're relying on?

M5 KNIGHT: | think he said Rule 43(k).

THE COURT: |Is that --

M5 KNI GHT: He's saying under that rule it's
not valid because --

THE COURT: Is that 43(k)? Is that right, M.
Harte?

MR HARTE: | believe it's 41 and 43, Your
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Honor .

THE COURT: Ckay, 41 and 43. Ckay.

MR HARTE: Thank you, Your Honor.

M5 KNI GHT: That rule doesn't apply here, and

Your Honor, | do want to -- before | get to the
nmerits of the evidence, | do want to revisit this
coll ateral estoppel issue. Right on the eve -- and

| just want you to keep in mnd, too, Your Honor,
what M. ©Mrgan is asking you to do. Wlls Fargo
paid himthe noney; we paid him $200, 000. He took
t he noney; he didn't conplain, and then, when we
got to the eve before closure, he filed for
bankruptcy to stop it from happening. W had the
final hearing schedul ed; M. Radeker was going to
appear; | was going to appear; foreclosure counsel
was going to appear. He filed for bankruptcy on
the eve of that hearing, which was his right to do.
Wlls Fargo filed a notion for relief fromthe
automatic stay, basically saying, "W have a
settlenent; we're entitled to foreclose. This is
what M. Mrgan agreed to." M. Mrgan nade the
exact sanme argunents that he's nmaking before you
today: "I signed a different docunent."” \Were's
the different docunent that he signed? To this

day, we have never even seen this other docunent
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t hat he says he hand-wote changes to. It's never
been produced, and that was sonething that the
Bankruptcy Court noted. So, even after the
Bankruptcy Court noted that no docunentary evidence
was presented to support that accusation, we still
don't have that evidence today. So M. Morgan
said, "I didn't sign the agreement. | signed a

di fferent agreenent," and the Bankruptcy Court
said, "No. Your |awer transmtted the docunent

wi th your signature to counsel for Wells Fargo."
There is absolutely no dispute here that the
docunent that was submtted to the Bankruptcy Court
and that is on file with party signatures to it is
not the docunent M. Radeker sent to ne. M.
Radeker sent ne the docunent -- what ny client
signed matches up exactly with what M. Radeker
sent to me. So, there is no accusation here that

t he Bank was involved in any of this -- had any
know edge of it.

M. Radeker presented this document as a
docunent that his client had signed. M. Mrgan is
bound by that. M stakes of an attorney are inputed
tothe client. That is the law in South Carolina.
Since early 1900s, that's been the law. Your

Honor, the case lawis replete with cases where
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clients say, "I didn't authorize ny |awer to do
that; | told ny lawer to do sonething else," and
the Courts say, "That's -- that's too bad. If you
have an issue with sonething that your |awer did,
your issue was with your attorney." And, Your
Honor, | want to note, too, that M. Radeker isn't
here today; they haven't called himto testify, and
under South Carolina law, that should be taken as
an adverse inference against them That's on the
case law of Arnold v. Yarborogh 316 S.E. 2nd at
418. It's a Court of Appeals case where the novant
In that case also said that their attorney settled
the case without their authority to do so, and the
Court said, "Well, you didn't call your |awer to
back you up, so that is an adverse inference that
shoul d be drawn agai nst you."

But goi ng back to the collateral estoppel
| ssue, Your Honor, the Bankruptcy Court fully heard
these issues. M. Mrgan testified in person. The
Court got a chance to observe his testinony, assess
his credibility and, at the end of the day, the
Court said, "This is a binding settlenent
agreement. You've presented no evidence to show
t hat what you say you signed -- or what was signed

-- is not what you said, and the Bank is entitled
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to foreclose.”™ Now, M. Mrgan wants to get around
that ruling, obviously, because, he had his day in
court, the issues were decided against him and he
says, well, because he di sm ssed his bankruptcy,
that order wasn't binding on him

Your Honor, they haven't presented any
authority today to support that argunent, but in
prior subm ssions with the Court, Counsel cited in
res Dunontier -- | think is how you say it -- it's
389 Bankruptcy 890 -- to support their argunent
t hat, because the bankruptcy was di sm ssed, the
Bankruptcy Court's findings on these very issues
are not binding on him and actually, Your Honor,
If you read that case, it goes against them \What
| put in that case is that the debtor filed for
bankruptcy -- | believe it was her ex-husband fil ed
proof-of-claimin that case, claimng a secured
interest in sone of the debtor's property. The
Court held a hearing, ruled and opi ned on the
obj ections to that proof-of-claimand determ ned
that the husband's interest was actually an
unsecured interest, and then the debtor dism ssed
t he bankruptcy. A couple years later -- or a year
| ater -- she refiled the bankruptcy. Her ex-

husband refiled his proof-of-claim again claimng
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his secured interest in the property. The debtor
filed an objection saying, "No, no, no. This is
unsecured. Court, you've already determ ned these
I ssues,"” and the husband argued that -- exactly as
they are doing here -- that under the section 349,
because the bankruptcy had been di sm ssed, those
prior court determ nations were not binding on him
and the Bankruptcy Court said, "That is not how
this works. Just because the bankruptcy is
di sm ssed does not undo previous orders that |'ve
made relating to status of creditors." The
bankruptcy restores rights and properties to -- for
exanpl e, say you have a preference claimor
sonet hing, those kinds of things go out the w ndow,
but prior orders of the court do not evaporate, and
what the Court said is that "This is the sanme
di spute, the sane cause of action -- nanely whet her
the debtor has a secured claim-- and |'ve al ready
decided that." So regardless of the fact that the
prior bankruptcy was dism ssed, that prior order is
still binding and concl usi ve.

So, Your Honor, we would submt that this
Is a wongful attenpt at a second bite at the
apple. M. Mrgan had his day in court on these

I ssues; the Bankruptcy Court ruled against him and
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again, | want to stress, he took the noney. W
paid the noney, and he took it, and so now what he
wants you to do is to say, "You get to keep the
noney, but the Bank doesn't get the benefit of any
of the things that it negotiated for in exchange,"
whi ch include dism ssal of the counter-claimwth
prejudice, which is in paragraph two of the
Medi ated Settl ement Agreenent. The Bank waived its
deficiency judgnent against M. Mrgan. That was
al so sonething that we bargained for in exchange
for the $200,000. Again, that we paid. M. Mrgan
negoti ated the check, accepted it, and never said
anything to us at that tinme. The first tine he
raised his issues in court was in front of the
Bankruptcy Court, which again, he had his day
there, and the Court ruled against him

So, Your Honor, turning to the nerits,
there are a couple things that | want to address.
The notion, again, was brought under Rule 60(b)(1)
for m stake or inadvertence, and one of the
requi renments under that rule is that there is a
| ack of prejudice to the non-noving party, and
that's the Mcrotronics case out of the Court of
Appeals. It's 548 S.E. 2nd 223. There can be no

such showi ng here. The Bank paid the noney.
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Again, M. Mrgan took the noney and sai d not hing.
So we wll be very prejudiced if the Court allows
himto do what he's asking you to do, which is
allow himto keep the noney, and then, we are then
taken away every benefit that we bargai ned for
under that Settlement Agreenent. That is
prejudiced on its face.

M stake or inadvertence -- again, the | aw
Is clear that attorney m stakes are inputed to the
client. That's the Shelton case, 439 S.E. 2nd 833,
the Pour case, 89 S.E. 2nd 570; Arnold v. Yarborogh
316 S.E. 2nd 417; Mtley v. Wllianms, 647 S.E. 2nd
at 247, and | want to highlight in that case, in
the Motley case, the Court says, "Any conmunication
failure or mstake on the part of an attorney is
directly attributable to his client. Relief from
such error rests in an action against the |awer.
Any m stake that may have occurred, was solely the
result of a communication breakdown between the
novant and his attorney, as prescribed by the | aw
of the State, the novant is bound by his actions --
the actions of his lawer." Again, there's no
claimthat the Bank did anything here. W had no
know edge of this. W weren't involved. M.

Radeker sent us the signed Settlenment Agreenent,
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and acting on those representations, the Bank paid
t he noney, and again, M. Mrgan, he accepted the
noney. And it was only to the point where we got
to the sale -- or to the final hearing that -- we
get to the -- and then he files for bankruptcy; we
get there, and he says, "Wait. | didn't agree to
this." So again, if M. Radeker made a ni stake --
whi ch, again, he's not here -- and that's an
adverse inference against them He's not here.
And, again, there are no docunments show ng what
changes were nade. Wiere are the hand-witten
changes that were submtted to M. Radeker? |If
they're claimng sone type of fraud, it's clear and
convincing of this. There's no docunentary
evi dence, and also, | would just say, Your Honor,
that under Rule 60(b), the fraud promse (3) --
whi ch requires fraud by the adverse party -- so the
type of fraud that they are alleging, which, again,
there's no evidence, | would submt, much |ess
cl ear and convi ncing under 60(b)(3). That -- that
won't work. It has to be fraud by the other side,
and that's not alleged here, nor could it be.

Your Honor, | would also just say that
could deny this notion on all the grounds |'ve

|isted but al so waiver, estoppel and ratification.

you
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Again, M. Mrgan now clains -- and for the first
time | believe in the affidavit he submitted on
Friday -- that, "No, no, no. Now ny conpl aint
isn't that | didn't sign the docunent; it's that
you were |late paying ne, and so | get to declare
t he whol e Agreenent void." Wll, he's -- he waived
t hat argunent, and he's estopped from naki ng that
argunent, because again, he took the noney know ng
-- if he thought it was late, and that the Bank
shoul dn't have paid -- the Bank was | ate naking the
paynent, and that the Agreenent was breached, then
he shoul d've said sonething at that tinme instead of
taking the noney and then waiting all this tine to
conpl ai n.

And, Your Honor, ratification as well.
There's a South Carolina case called L.F.S. Corp v.
Kennedy, 287 South Carolina 162. It's a Suprene
Court case from 1985, and they say, "If you are
conpl aining that your |awer settled your case
W t hout your perm ssion or did sonething wong, and
then you take the noney, and you endorse the check,
you've ratified that." So, Your Honor, you can
deny that notion on any of these grounds: no
evi dence, collateral estoppel or res judicata. It

fails on the nerits waiver, estoppel or
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ratification.

And, Your Honor, | just want to go back
again. The Mediated Settl enent Agreenent says that
the parties wll -- it says, "The parties
acknow edge that a nore conprehensive rel ease w |
be executed, incorporating the ternms of this
Agreenent." So the intention was always, "This is
the outline of our agreenent; we will get a nore
conpr ehensi ve settl enent agreenment; everybody wil |
signit." Your Honor, in ny declaration, |I outline
the timeline of ny communications with M. Radeker.
There were sone weeks where | tried to reach him
multiple tines, and | didn't get a response. So
yes, there were delays. W needed a W9 for tax
purposes. That wasn't given to us. So, there were
del ays, but again, M. Mrgan took the noney on
June 7th. We delivered the check; that was the
| ast we heard. Right? W paid the noney; we have
a settlenent agreenent. W paid the noney on the
reliance that what we bargai ned for was
enforceable. The dism ssal of the counter-clains
with prejudice -- which is in paragraph two of the
Medi ated Settl enent Agreenent -- it's also in the
settl ement docunent that, from our perspective, M.

Morgan signed -- he would not contest the
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foreclosure. That, again, is in paragraph two.
It's also in the formal Settlenent Agreenent, and
that we woul d wai ve the deficiency judgnent. W
did all that, and M. Mrgan agreed, again, to
dismss the clains with prejudice. M. Radeker did
that on his behalf when he filed the stipulation of
di sm ssal, which dism sses the counter-clains with
prejudi ce, and al so we wai ved the deficiency

j udgnent .

Sol -- 1 amat a loss as to how soneone
can cone into court and say, "l've gotten all the
benefits under the Settlenent Agreenent, and you
aren't entitled to any, and | get to keep it. |
get to keep those benefits, but you, you shoul dn't
get anything, and by the way, the Agreenent's void
even t hough you did nothing wong." M. Radeker

communi cated to us the signature page, the signed

Settlenment Agreenent. It matches exactly what the
docunent ny client signed. | have the emails in
there, the transmttals -- everything. There is

no dispute that ny client signed the docunent that
M. Radeker sent and that which he represented was
his client's signature on the Settlenment Agreenent.
THE COURT: Al right.

MR HARTE: May | -- if | may, Your Honor?
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Let's just be clear on one thing here that's very

I nportant. Counsel says the Bank did nothing.

Wl |, not exactly because they were responsible for
drafting this Agreenent, and it's not that we're
saying that he gets to keep the 200,000, and that's
It. We just get to walk away; period. That's it;
the deal's over. No. Wat we're saying is on the
grounds of the notion -- which do not require
affidavits because they're built on the docunents

t henselves -- what we're saying is the parties are
bound by the Mediated Settlenent Agreenent. That's
what we're saying. Now, where did all this other
stuff in the docunent that they want you to enforce
cone fron? It didn't conme fromM. Mrgan. It
didn't cone fromM. Radeker. It cane fromthe
Bank. The Bank doesn't have cl ean hands, Your
Honor, because the Agreenent says, "The rel ease" --
It says here, "The release will include a

conpr ehensive" so forth and so on -- "parties
acknowl edge that a nore conprehensive release w ||
be executed, incorporating the terns of this
Agreenent." |t does not say that the Bank, which
Is, as the Suprene Court of South Carolina has
noted, that banks of this nature are sophisticated

financial institutions. It does not say that the
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Bank gets to add terns; gets to change things; gets
to -- gets to nake differences which dramatically
alter the Agreenent that was signed when the

nmedi ati on was conpl eted on March 31 of 2023. What

| am saying on behalf of M. Mrgan is that he is
entitled to have the terns of the Settl enent
Agreenent enforced. Now, the reality is that they
did not conply with the Agreenent. The agreenent
was that this was to be paid wwthin 30 days of this
Agreenment. That was done -- this was on March 31,
2023. That woul d have been, | guess -- March 31,
2023, so the date for the paynent of the noney was
30 days after that, which would ve been | ate April
-- April 30th, | believe, of 2023. They didn't pay
that to satisfied '"til 60 days later. So when they
say, "We didn't do anything," yes, they did. They
drafted the Agreenent which contains onerous and
[sic] terns which are not included in the Medi ated
Settl| enment Agreenent.

THE COURT: Let nme make sure | understand

whi ch one you're tal king about. Now normally, when
you go through nedi ati on, you reach an agreenent;
the parties that day try and draft sonmething to
sign. |I'massumng that's the one-page agreenent.

MR HARTE: That's correct, Your Honor.
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THE COURT: And that's the one that you're

alleging -- but just so | understand on the

medi ation, |I'massum ng the Bank has a
representative there. Your client was there with
his attorney at the sane tine.

MR HARTE: That's correct, Your Honor.

THE COURT: Ckay. So all the parties are

t oget her when you reach this one-page, because |'ve
been in nediati ons where the nediator's law firmis
actually the one who drafts up the agreenent and
says, "Is this outline what we said?," and
everybody sign off. That's what |I've got in ny

m nd.

MR HARTE: Well, this is what | -- | believe

that' s what happened here --

THE COURT: Ckay.

MR HARTE: -- kay? And | -- Your Honor, |

have no question -- no question but what -- ny
client is bound by this docunent that was signed on
March 31, 2023. Wat | object tois that -- and
thisis -- thisis alittle different fromwhat |
have seen in nediation agreenents, particularly on
the civil side of the court. Many tinmes you wll
see a docunent that wll say, "There will be a

conprehensi ve agreenent which will include the
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ternms set forth in here and other terns as nmay be
relevant to this settlenent.” This doesn't contain
that. This is very specifically, "A nore
conprehensive release will be executed

I ncorporating the terns of this agreenent." It
does not authorize the Bank, a sophisticated
financial institution, to go beyond the four
corners of this docunent. Now, to allow themto do
that, where ny client has -- | nean, first of all,
on that basis alone -- on that basis alone, the
second docunent that they are proposing to enforce
against M. Mirgan is unenforceabl e, because it
violates the terns of the Agreenent. That, and
that alone, is sufficient. You -- | nean, you've
entered into an agreenent, and you say, "l'm going
to produce a nore formal agreenent which

I ncorporates the terns of this Agreenent which
we've agreed to...". Okay; fine and good, but you
don't get to add to it; you don't get to change it,
and if you do, you're not entitled to enforce it,
because it is not what you agreed to. It's not
what M. ©Mrgan agreed to, and that's reflected by
the fact that he has consistently said, "It's not
the Agreenent -- this is not the Agreenent |

signed. "
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So, it's wong to say that the Bank did
not hi ng. The Bank exercised its power as a
sophisticated financial institution to take what
was agreed to and change it dramatically as they
have -- as they have -- sorry. W generally won't
get into that. 1'Il |eave that alone, but the
bottomline is, when you ask yourself the question,
“All right, use this docunent that everybody signed
off and agreed to on March 31. Where did all the
ot her | anguage cone fron?" It didn't cone from M.
Radeker. It didn't cone fromM. Mrgan. It cane
fromthe Bank. That is unconscionable. That is
preci sely what the Court's tal ki ng about when it
says a m stake can be corrected. Even if a | awyer
makes the m stake, it can be corrected if there is
a mani fest injustice which will occur. W are not
saying that M. Mirgan is to have a wi ndfall of
$200, 000. We are saying that M. Mrgan has the
right to the benefits that he negotiated in the
mediation. So | think, Your Honor, if, Your Honor
-- 1f | have m sspoken in any way, let ne be very
clear. W're not asking for a free ride. W're
asking to be allowed to do what he was -- what he
had contracted with themto be allowed to do. They

have attenpted -- they have used nultiple efforts
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to prevent himfrom doing what they agreed to | et
himdo in the nediation.

Now, the Bankruptcy Court, Your Honor,
that is a -- that is a rabbit hole that is not
going to cone out on the sunny side of the street.
You're going to end up in a sewer with that one,
because the rabbit hole don't work, because it's
not a final order of the Bankruptcy Court.
Everyt hi ng she says about collateral estoppel woul d
be true if it were the final order of the
Bankruptcy Court; it is not. Furthernore, it's a
different -- it's a different formentirely, but
the bottomline is nmy client negotiated and
obt ai ned an agreenent. It was signed off on by
them They unilaterally changed it; he called it
to his lawer's attention, "Wiat in the world
happened there?" | don't know. |[I'Il have to call
Radeker." It doesn't matter, because the Agreenent
that they want to enforce is not consistent with
what they agreed to in nediation, and therefore, it
I s not enforceable.

M5 KNI GHT:  Your Honor, if | may --

THE COURT: Any brief response by the --

M5 KNEGHT:  Yes, I'll be glad to --

THE COURT: -- Plaintiff? No need to rehash,
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M5 KNI GHT:  Yes.

THE COURT: -- but you got anything that --

M5 KNI GHT:  This is the first |'ve heard that

this Agreenment is unconscionabl e.

MR HARTE: [ Chuckl €]

M5S KNIGHT: | can't -- honestly, Your Honor,
I"'mlooking at it. These terns are standard choice
of law. Where do you sue if you have a

di sagreenent? How do you interpret headi ngs? |
mean, these are things that are in every fornal
settl enment agreenent that | have ever seen. So, |
don't know what coul d be consi dered unconsci onabl e
when what's in here is exactly what the parties
agreed to: the paynent, the dismssal of the
counter-clains, the uncontested foreclosure, and
the wai ver of the deficiency judgnent, and as far
as the statenent that the Bank has tried to prevent
himfromgetting benefits under the Settl enent
Agreenent, there's no evidence of that. M. Mrgan
had the tinme he needed to pay the $1.3 mllion
short-paynent. That date cane and went with no
paynent. It was not nade. The Bank had -- well,
we waited for the paynent to cone in. It didn't

come in. There's no evidence that the Bank
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frustrated his ability to do that, and so | would
ask, Your Honor, to not consider that statenent
because again, there's no evidence of that. So
Your Honor, that's where we are.

THE COURT: The Bankruptcy 389 -- Bankruptcy

890, | think you cited.

M5 KNI GHT: Yes, sir.

THE COURT: Do | have a copy of that?

M5 KNI GHT: | have one | can hand up.

THE COURT: Ckay. One for M. Harte?

M5 KNI GHT:  Yes, | have one. Yeah.

THE COURT: Thank you.

M5 KNI GHT:  Um huh [yes].

THE COURT: Al right. Well, given that |'ve

got -- | would like to ook at that affidavit
again, because | didn't see it. | was in a
conference Friday, so | didn't see it "til this
norning. | would |like to | ook at that again, and
obvi ously the nmenorandum whi ch has been submtted
here as well as the bankruptcy case. So, |I'll need
to | ook at those docunents before | reach a
decision on it.

MR HARTE: Thank you, Your Honor, and | don't
have the rule; | was trying to call it up on ny

phone -- | don't have the rule, but | believe
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sufficiently the affidavit is consistent with the

rule as to whether those affidavits can be supplied

In response to the -- on the base of law -- |

think -- I think | was tinely, but even so, | would

ask the Court to consider it as inportant in the

nature of the unfairness of the transacti on.

THE COURT: Al right. Thank you.

MR HARTE: Thank you, Your Honor

M5 KNI GHT: Thank you for your tine, Your

Honor. | appreciate you hearing us today on

speci al --

THE COURT: Sure.

M5 KNI GHT: -- schedul e.

[ HEARI NG CONCLUDED AT 2:57 P.M]
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CE-RT-1-F1-CAT-E
SOUTH CAROLI NA

Al KEN COUNTY

| hereby certify that the foregoing Master In
Equity Hearing was reported, as stated in the caption,
by nmeans of Stenomask and speech recognition, with
backup. The foregoing pages 1 through 39 represent a
true, correct, and conplete transcript of the evidence
given to the Court on Monday, the 14th day of Cctober
2024. | amnot a relative, enployee, attorney, or
counsel of any of the parties, nor aml financially

interested in the action.

Thi s, Friday, 2he 1st dzz of Novenber, 2024.

DANA JENSEN

PROFESSI ONAL COURT REPORTER
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Page 2 Page 4
01 I NDEX TO EXAM NATI ONS 01 MR HARTE Thank you, Your Honor.
02 THE CORT:  You emailed a copy --
03 MRHARTE | wll do that. Thank you.
02 Page | 04 THE QOURT: -- to me and Counsel.
05 MR HARTE Thank you, Your Honor.
06 THE CORT: Ckay. So it has not been e-filed.
03 OPENI NG STATEMENT BY THE COURT 3|07 Ckay. Al right. So, for the record, who do we
08 have here on behal f of the noving party, M.
09 Mrgan? M. Harte, put your nane on the record
04 CERTI FI CATE OF REPORTER 40 | 10 please.
11 MRHARTE Yes, sir. John Harte for M chael
12 Morgan, Your Honor.
05 e 13 THE QORT:  And for the Paintiff.
14 M5 KN GHT:  Good afternoon, Your Honor. Stacie
15 Knight for WIIs Fargo.
06 EXH BI TS 16 THE CORT: Al right. Al right, M. Harte,
17 thisis your motion. |'Il be glad to hear fromyou
18 first.
07 [NO EXH BI TS PROFFERED)] 19 MR HARTE Thank you, Your Honor. Thisis a
20 situationinwhichthe Plaintiff Vlls Fargo has
21 been involved in natters related to M. Mrgan and
o8 L 22 nunerous other |enders across the Lhited States.
23 The conduct of Vélls Fargo and its a -- the unit
24 that it purchased, Véchovia, was the subject of a
25 class-action lawsuit in California. As aresult of
Page 3 Page 5
01 THE QORT: Al right; have a seat. Al right. 01 that class-action lawsuit, the |enders were granted
02 V¢ are here on the case of Vélls Fargo Bank versus 02 certain benefits. Subsequently, it was held by the
03 Mchael G Mrgan and others, case nunber 2015-CP- |03 GCalifornia Court that Vells Fargo had not conplied
04 02-2849. V¢ are here today on an anended notion 04 with the terns of the settlement agreenent, and
05 filed July 12, 2024. It's a motion to withdraw and 05 there were further sanctions inposed on Vélls
06 strike the stipulation disnssing counter-clains 06 Fargo, and additional benefits were added to the
07 consenting to the forecl osure and waiving the 07 lenders including M. Mrgan. Again, Vélls Fargo
08 deficiency filed by Mchael G Mrgan. | also have 08 has yet to fully conply with the terns of that
09 the Plaintiff Wlls Fargo Bank's opposition to 09 agreenent or orders fromCalifornia, but
10 Defendant Mcheal G Morgan's motion to wthdraw 10 nevertheless, Wlls Fargo instituted, as |
11 and strike the stipulation. 11 understand, the foreclosure proceedings in South
12 MR HARTE Yeah, Your Honor, |'mwaiting on ny 12 Carolina to which M. Mrgan filed counter-clains
13 client. He's on his way so -- but we can go ahead. 13 and objections. Subsequent to that, they went into
14 THE QORT: Al right. And | have the 14 nediation, and as a product of that nediation, a
15 exhibits that were e-filed according to that, and | 15 nediation neno was executed on behal f of the
16 also have the Defendants' affidavit which was 16 parties including M. Mrgan and the
17 e-filed -- or | got emailed this norning, | think a | 17 representatives of @lls Fargo. The terns of that
18 copy. Has it been e-filed yet, M. Harte? 18 agreement were set out in a one-page Mediated
19 MRHARTE Are you - You're referring to the 19 Settlenent Agreenent which is attached to the
20 affidavit? 20 affidavit which | provided to the Court earlier,
21 THE CORT:  Yes. 21 and which | will e-file as directed.
22 MRHARTE | have the original with me, Your 22 That, for ne, those terns were quite
23 Honor, and | -- 23 clear, Your Honor. Anmong other things, VWlls Fargo
24 THE QORT: W, 1'mgoing to let you e-file 24 wvas to pay $200,000 to M. Mchael Mrgan within 30
25 that. 1've got your copy -- 25 days of the Agreenent. That's inportant, Your
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Page 6 Page 8
01 Honor, for two reasons. (ne, as of the date of 01 touches on some other issues wth respect to this
02 that nediation, under the terns of the class-action 02 transaction. | have a nenorandumof lawto pass
03 settlement in California, M. Mrgan woul d have 03 up, Your Honor. There is an error in the text of
04 been entitled to $300,000, although the negotiation 04 it, but the essence of it is that M. Mrgan, by
05 ended up with himbeing given $200,000. That was 05 lawin South Carolina, is entitled to have the
06 the nunber one -- that's the nunber one provision 06 agreenent that they are saying is the Agreenent
07 of the Mediated Settlement Agreement. Then, Your 07 rejected, and | wll, if | may, Your Honor, I'm
08 Honor, it proceeds to address the issue of what 08 just going to make a quick change here because the
09 will happen moving forward, which includes the 09 language that was -- ended up in this -- | had to
10 Paintiff would nmove forward with the -- 10 doit rather quickly. There's alittle error here.
11 [inaudible] -- Your Honor, the record will reflect 11 If | may just make that one change.
12 that ny client has arrived. The Mediated 12 THE QQRT: Al right.
13 Settlement Agreement al so then provided that there 13 MRHARTE | wll just -- |'ve made it. This
14 woul d be a proceeding vith the foreclosure action, 14 is the change. This is an error right here that
15 and that he woul d have the right, prior to the 15 whoever typed that nade a mistake there.
16 judicial foreclosure sale, topay 1.3 nillion to 16 MS KNGHT:  (kay.
17 satisfy the nortgage, and that woul d be the -- that 17 MRHARTE  Your Honor, this is a nenorandum
18 woul d resol ve his obligation to \lls Fargo. Then, 18 of lawthat we prepared on the subject, and Your
19 there was an agreenent that there would be a 19 Honor, the point being, first of all, the docunent
20 general release between the parties, and there 20 that was presented to the Court -- or is being
21 would be a confidentiality -- 1'msorry, 21 presented to the Gourt -- for enforcement, and the
22 conprehensi ve contractual confidentiality and non- 22 docurent by which the attorney executed the
23 di sparagenent provision for which the sumof $100 23 dismssal of counter-clains was not the Agreenent
24 was being paid, whichis obviously part of the 24 entered into by M. Mrgan. The Agreenent which he
25 overall transaction. Now subsequent to that, Your 25 signed had his changes on it, and then, the
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01 Honor, there was a docunent created which was 01 affidavit which we prepared, Your Honor, he sets
02 called Confidentiality Settlenent -- Confidential 02 out inthat affidavit the changes -- sone of the
03 Settlement Agreement and Rel ease, and that was 03 changes -- that were essential in terns of the
04 presented to ny client by his then-attorney M. 04 docurment that they are clainming to be the
05 Radeker. M client marked up the docunent and 05 Settlement Agreement.
06 executed a signature page on My 24th of 2023. The 06 Now, we rely, Your Honor, on the rule in
07 signature was affixed to and part of the docunent 07 South Carolina that to be enforceable, settlenent
08 which he had marked up. Subsequent to that, the 08 agreenents nust be either entered into the Gourt's
09 unnarked docunent was subnitted to opposi ng counsel 09 record or acknow edged in open court and pl aced
10 by M. Radeker. That was a mstake on M. 10 upon the record. That's fromBuckley v. Shealy and
11 Radeker's part, and M. Radeker did not have the 11 is cited in the brief which | provided, and there's
12 authority to execute or -- sorry, to deliver that 12 an extended discussion in Mtely v. WIlianms which
13 docurent because, in fact, the document which ny 13 is alsocited inthe brief which | provided. And
14 client had signed had been changed by his own hand. 14 the reality sinply is, Your Honor, that this
15 The Agreement al so provided -- the Agreement that 15 agreenent, such as it is, was not subnmtted to the
16 was -- the docurent that was attached - was passed 16 Court or was not approved. Secondly, Your Honor,
17 up -- provided that there would be a disnmissal of 17 because the docunent deviates dramatically fromthe
18 counter-clains by M. Mrgan wth prejudi ce. 18 Agreenent which was entered into in nediation, it
19 Now, our positionis that the Plaintiff 19 woul d be a manifest and great wong to enforce an
20 is not entitled to enforce the docunent which they 20 agreenent against ny client when he did not sign
21 are presenting as being the Settlenent Agreenent 21 the docunent as it is being presented and did not
22 because, in fact, it is not the Settlenent 22 agree toit.
23 Agreenent, and it is not what was signed by ny 23 Now, | want to point out just a few of
24 client. And, Your Honor, | have provided an 24 deviations fromthe Agreenent that was -- fromthe
25 affidavit to that effect, and the affidavit al so 25 docurment that is presented back to the Court, Your






Hearing, Master in Equity - 10/14/2024 Pages 10..13
Page 10 Page 12
01 Honor. For exanple, the Agreenent required a 01 of depriving himof those benefits.
02 paynent of $200,000 within 30 days of the Mediation 02 Now, the docurent which is being
03 Agreenent being executed. That did not occur. 03 presented to the Court al so contains a severability
04 Since that was not -- since that did not occur, and 04 provision, which essentially says if any one
05 ny client did not agree for that payment to be 05 elenent of the agreement is not conplied with, that
06 late, they cannot enforce an agreenment agai nst him 06 does not alter the enforceability of the other
07 Secondly, Your Honor, the tine to refinance shoul d 07 elements. That is not a part of the Mdiated
08 have been extended if, in fact, the paynent of the 08 Agreenent. There is no reference to a right of
09 $200,000 was justifiably del ayed, then it shoul d 09 preservation upon non-conpliance, so what -- what
10 have been a delay granted to himto affect the 10 they're trying to dois to avoid the effect of
11 refinance. Nowthat's very inportant, Your Honor, 11 their breach in that they did not pay the $200,000
12 because ny client has the refinance available to 12 when it was due, and ny client didn't agree to
13 conply with the terns that he agreed toin the 13 that, and that was marked out of the document he
14 nediation. 14 provi ded.
15 So, what they have done is they have 15 Now; the point being, first of all, this
16 unilaterally breached the Agreenent, extended on 16 agreenent has never been presented to the Court for
17 their own behal f a delay in the payment, and they 17 approval; there are cases in which litigants have
18 have prejudiced ny client by not extending the same 18 stood before the Court and denounced their
19 extension to him There was no agreenent, Your 19 agreenent to a contract, and then subsequent!y
20 Honor, in the mediated Mediation Agreement. There 20 said, "WII, that wasn't the contract | intended.
21 is nowhere that there is an agreenent to the 21 That wasn't the way that | intended it," or, they
22 dismssal of the clains with prejudice, and that is 22 have said, "M attorney entered into that agreement
23 because the noney was not paid in a tinely fashion. 23 without ny authority," but those are
24 There is absol utely nothing in the agreenent that 24 distinguishabl e fromwhere we are today because ny
25 allows for a delay in paynent by V@lls Fargo. If 25 client has never been in court. He has never said
Page 11 Page 13
01 the paynent is delayed, there is no consideration 01 that this agreenent -- docunent which they are
02 requiring ny client to dismss his clains -- his 02 presenting is his agreenent, that he has never
03 counter-clainms with prejudice. Paragraph nine of 03 consented to that document being nade an approved
04 the document which has been presented contains a 04 settlement by the Court. Moreover, Your Honor, and
05 statenent that he has given up his right to | oan 05 nost inportantly, pursuant to the rule of law at
06 nodification. That is not in the Mdiated 06 South Carolina which speaks to the issue of what
07 Agreenent. That is anentirely newterm That's 07 happens in the event of a unilateral mstake, the
08 inportant because those |oan nodification rights 08 cases hold that, while unilateral ground is not by
09 were won in the class-action that was resolved in 09 itself grounds for rescinding a contract, a
10 the litigants' favor -- in the borrovers' favor -- 10 contract may be rescinded for unilateral mstake
11 in Glifornia and had been repeated y enforced 11 only when the nmistake has been induced by fraud,
12 against WIls Fargo, and Wl |s Fargo has been 12 deceit, misrepresentation, conceal nent or
13 sanctioned for not acting in good faith with 13 inposition of the party opposed to the rescission
14 respect to those rights. 14 without negligence on the part of the party
15 Then, Your Honor, we have the fact that 15 claining rescission or when the mstake is
16 in conpliance -- in the efforts to inplenment and 16 acconpani ed by a very strong and extraordinary
17 obtain the benefits of the rights won under the 17 circunstance that will nake it a great wong to
18 class-action litigation, ny client has made 18 enforce the agreenment, and that is King v. ford,
19 application, and they have been wongful ly 19 cited at 282 South Carolina 307, 318 Southeast 2nd
20 rejected. Those wongful rejections give ny client 20 125; it's a Qourt of Appeals case from1984. It's
21 certain rights under the class-action which have 21 good lawin South Carolina.
22 not been rescinded and have not been surrendered by 22 THE QORT: Is that in your brief?
23 him but the effect of the docunent which he did 23 MRHARTE It is, Your Honor.
24 not approve and to which his signature was 24 THE QORT:  (kay.
25 wongfully attached would in affect have the effect 25 MRHARIE It isalsocitedin Scott v. Md-
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01 Carolina Homes 293 South Carolina 191. | 01 sone events that occurred in Bankruptcy Court;
02 apologize; | don't have the Southeast cited. 02 however, those events in Bankruptcy Court were not
03 Your Honor, the point being that there 03 final orders of the Bankruptcy Court. They are not
04 are a mititude of reasons why the docunent which 04 binding on this Court. They -- he is not
05 they wish to enforce against ny client is invalid. 05 collaterally estopped by a pendente lite order
06 First of all, it was not signed by ny client. It 06 which is not converted to a final order of the
07 isinportant to note, none of the pages are 07 Bankruptcy Court, and when that bankruptcy case was
08 initialed. That's a very inportant docunent, and 08 dismssed, those orders ceased to have any
09 the fact that these pages are not initialed -- none 09 wvalidity. Sothat is not a collateral estoppel
10 of the pages as | recall -- I'Il have to look again 10 against himin this case. | believe -- | believe,
11 before | say something in error. Just one nonent. 11 Your Honor, that pretty well covers our position.
12 | believe that I"mcorrect in stating that the 12 Thank you, Your Honor.
13 pages are not even nunbered, Your Honor. If I'm-- 13 THEQQRT: Al right. V'Il be glad to hear
14 if I"'mwong, then I'Il stand corrected, but | 14 fromthe Paintiff.
15 believe I'mright. 15 MB KNGHT:  Your Honor, | do have a notion to
16 M5 KNGHT:  They' re nunbered. 16 strike the affidavit, if | could hand it up. My I
17 MRHARTE Al right, then they' re nunbered, 17 approach?
18 but they are not initialed, and that's very 18 THE QOLRT:  Yes.
19 inportant because -- and then the reason is very 19 MSKNGH: M bases are pretty clearly laid
20 inportant is that -- and again, Your Honor, 20 out inthe motion, but the affidavit is untinely.
21 attached to ny client's affidavit is the menorandum 21 M. Mrgan's --
22 that was created at the conclusion of mediation. 22 MRHRTE | don't -- | don't -- excuse ne --
23 The fact that those pages are not initialed becomes 23 MKNGT: -- notion -- M. Mrgan's --
24 very inportant because the content of the docunent 24 MRHARTE Excuse ne. | don't knowthat |'ve
25 which they wsh you to support is dramatically 25 been served with that. Have | been served --
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01 different fromthe docunent which was signed at the 01 MSKNGHT: | just handed it to you.
02 conclusion of mediation. Those differences make it 02 MRHRIE -- with that? Ch, you did?
03 inpossible for the Court to approve what they have 03 M KNGHT: Yeah.
04 done and are doing w thout creating a manifest 04 MRHARTE (h, sorry. Thank you.
05 wong and a great wong to ny client, because he 05 MS KNGHT: The notion was not supported by
06 will lose substantial rights which were hard won in 06 any affidavits or evidence, and, Your Honor, |
07 aclass-action lawsuit twice in California, and 07 think you'll see that nost of the statenents that
08 which twce have resulted in the Gourts in 08 areinthere aren't responsive to anything that |
09 California sanctioning VIl Fargo for non- 09 had inny materials that | submitted in opposition
10 conpliance, and as to which, &lls Fargo has 10 tothe motion. Sothat affidavit shoul d have been
11 continued its non-conpliance even until today, 11 served with a motion that was filed in July. |
12 because they are not receiving the |oan 12 received it at 3:06 PMon Friday, soit's untinely.
13 nodification applications in good faith; they're 13 Your Honor, there is also alot of
14 not handling themin good faith, and now they 14 statements in there that are outside the scope of
15 propose by taking advantage of what they knowto be 15 the issues before the Court. You heard a ot of
16 wong -- M. Mrgan has -- and this is al so 16 argunent just now about the class-action settlenent
17 inportant, Your Honor. It's not like M. Mrgan 17 agreenent that is not even before the Gourt. The
18 waited a long tine to call this to anybody's 18 Defendant has not put it into the record, and, Your
19 attention. He nade this known as soon as he knew 19 Honor, I'I1 present to you that the | oan
20 what had happened, and that's inportant. But they 20 nodification programthat they claimM. Mrgan is
21 want to take advantage of that because it erases a 21 entitled to ended al nost ten years ago. That
22 nunber of benefits that he received in the 22 settlement is done; over. Litigation has been
23 settlement of the class-action lawsuit in 23 dismssed. That's it. That programis done.
24 Glifornia. 24 Ve didinvite M. Mrgan miltiple times
25 Now, Your Honor, they want to cite to you | 25 throughout this litigation through his attorney,
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01 M. Radeker, who | will noteis still counsel of 01 Honor.
02 record in this case. He has never withdrawn. So 02 THE QORT: (kay, 41 and 43. (kay.
03 onthe record, he still represents M. Mrgan as 03 MR HARTE Thank you, Your Honor.
04 far as all outside parties are concerned, but we 04 M5 KNGHT: That rule doesn't apply here, and
05 didinvite himto apply for loan nodifications 05 Your Honor, | do want to -- before | get to the
06 outside of that Settlement Agreement because it was 06 nerits of the evidence, | do want to revisit this
07 over. Those request overtures were ignored, never 07 collateral estoppel issue. Rght on the eve -- and
08 responded to, and the reason, Your Honor, that 08 | just want you to keep in nmind, too, Your Honor,
09 there's this provision about foregoing the | oan 09 what M. Mrgan is asking you to do. Wélls Fargo
10 nodification is because M. Mrgan was agreeing to 10 paid himthe noney; we paid him$200,000. He took
11 consent to foreclosure. So obviously, he was not 11 the noney; he didn't conplain, and then, when we
12 going to be entitled to any | oan nodifications 12 got to the eve before closure, he filed for
13 whether pursuant to a class-action settlenent 13 bankruptcy to stop it fromhappening. V¢ had the
14 agreement -- Again, the terns of which are not 14 final hearing schedul ed; M. Radeker was going to
15 before the Court at all. That ended 10 years ago. 15 appear; | was going to appear; foreclosure counsel
16 So, Your Honor, we nove to strike on that | 16 was going to appear. He filed for bankruptcy on
17 basis, and also, Your Honor, there are miltiple 17 the eve of that hearing, which was his right to do.
18 paragraphs in there that are legal concl usions. 18 Wlls Fargo filed a motion for relief fromthe
19 M. Mrgan purports to opine that things are not 19 automatic stay, basically saying, "V have a
20 binding on him things are not collateral estoppel, 20 settlement; we're entitled to foreclose. This is
21 fraud, all of these things, and those are all |egal 21 what M. Mrgan agreed to." M. Mrgan nade the
22 conclusions, not facts that he is not entitled to 22 exact sane argunents that he's naking before you
23 state. And then, again, Your Honor, the basis for 23 today: "I signed a different docunent." \Mere's
24 this motionis (b)(1), fraud -- | mean, excuse ne, 24 the different docunent that he signed? To this
25 mstake or inadvertence, and this affidavit that we 25 day, we have never even seen this other docunent
Page 19 Page 21
01 were presented with on Friday afternoon, now 01 that he says he hand-wote changes to. It's never
02 alleges fraud, | ampresuning under 60(b)(3), so 02 been produced, and that was something that the
03 that's a whol esal e change in theory that was not 03 Bankruptcy Court noted. So, even after the
04 put forth in the notion, and so we nove to strike 04 Bankruptcy Court noted that no docunentary evidence
05 on that basis as well. 05 was presented to support that accusation, we still
06 But, Your Honor, | will put that aside 06 don't have that evidence today. So M. Mrgan
07 and address the merits of this notion, if you wll. 07 said, "I didn't signthe agreement. | signed a
08 M. Harte said -- nade a big deal that this 08 different agreenent," and the Bankruptcy Court
09 agreenent was not read into open Court. Thisis 09 said, "No. Your lawyer transmtted the document
10 not an agreenment of counsel. M. Mrgan has signed 10 with your signature to counsel for Wlls Fargo."
11 the docunent. Nunber one, he signed the Mediation 11 There is absolutely no dispute here that the
12 Agreenent, and he is not disputing that he signed 12 docurent that was submtted to the Bankruptcy Court
13 that. So, this is not an agreenent of counsel that 13 and that is onfile with party signatures toit is
14 clients were not involved in. This is an agreenent 14 not the docurment M. Radeker sent to ne. M.
15 that clients signed and attorneys signed. So that 15 Radeker sent ne the docunent -- what ny client
16 rule doesn't apply here anyways. M. Mrgan -- 16 signed matches up exactly with what M. Radeker
17 THE QORT:  Wien you say "rul €", you nean Riule 17 sent to me. So, there is no accusation here that
18 41 that they're relying on? 18 the Bank was involved in any of this -- had any
19 MBS KNGHT: | think he said Rule 43(k). 19 know edge of it.
20 THE QORT: Is that -- 20 M. Radeker presented this document as a
21 MSKNGHT: He's saying under that rule it's 21 docurment that his client had signed. M. Mrganis
22 not valid because -- 22 bound by that. Mstakes of an attorney are i nputed
23 THE QORT: Is that 43(k)? |Is that right, M. 23 totheclient. That is the lawin South Carolina.
24 Harte? 24 Since early 1900s, that's been the law Your
25 MRHARTE | believeit's 41 and 43, Your 25 Honor, the case lawis replete with cases where
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01 clients say, "I didn't authorize ny |awer to do 01 his secured interest in the property. The debtor
02 that; | told ny lawer to do sonething else, " and 02 filed an objection saying, "No, no, no. Thisis
03 the Qourts say, "That's -- that's too bad. [f you 03 unsecured. Court, you've already determned these
04 have an issue with sonething that your |awyer did, 04 issues," and the husband argued that -- exactly as
05 your issue was with your attorney." And, Your 05 they are doing here -- that under the section 349,
06 Honor, | want to note, too, that M. Radeker isn't 06 because the bankruptcy had been disnssed, those
07 here today; they haven't called himto testify, and 07 prior court determnations were not binding on him
08 under South Carolina law that should be taken as 08 and the Bankruptcy Court said, "That is not how
09 an adverse inference against them That's on the 09 this works. Just because the bankruptcy is
10 case law of Arnold v. Yarborogh 316 S E 2nd at 10 dismssed does not undo previous orders that |'ve
11 418. It's a Qourt of Appeal s case where the novant 11 nade relating to status of creditors." The
12 inthat case also said that their attorney settled 12 bankruptcy restores rights and properties to -- for
13 the case without their authority to do so, and the 13 exanpl e, say you have a preference claimor
14 Qourt said, "Véll, you didn't call your lawer to 14 sonething, those kinds of things go out the w ndow
15 back you up, so that is an adverse inference that 15 but prior orders of the court do not evaporate, and
16 shoul d be drawn agai nst you." 16 what the Court said is that "This is the sane
17 But going back to the collateral estoppel |17 dispute, the sane cause of action -- nanely whet her
18 issue, Your Honor, the Bankruptcy Court fully heard 18 the debtor has a secured claim-- and |'ve al ready
19 these issues. M. Mrgan testified in person. The 19 decided that." Soregardiess of the fact that the
20 Court got a chance to observe his testinony, assess 20 prior bankruptcy was dismssed, that prior order is
21 his credibility and, at the end of the day, the 21 still binding and concl usive.
22 Court said, "This is a binding settlement 22 So, Your Honor, we would subnit that this
23 agreenent. You've presented no evidence to show 23 is awongful attenpt at a second hite at the
24 that what you say you signed -- or what was signed 24 apple. M. Mrgan had his day in court on these
25 -- is not what you said, and the Bank is entitled 25 issues; the Bankruptcy Court ruled agai nst him and
Page 23 Page 25
01 to foreclose." Now M. Mrgan wants to get around 01 again, | want to stress, he took the noney. \¢
02 that ruling, obviously, because, he had his day in 02 paid the noney, and he took it, and so now what he
03 court, the issues were decided against him and he 03 wants you to do is to say, "You get to keep the
04 says, well, because he dismssed his bankruptcy, 04 noney, but the Bank doesn't get the benefit of any
05 that order wasn't binding on him 05 of the things that it negotiated for in exchange,"
06 Your Honor, they haven't presented any 06 which include dismssal of the counter-claimwith
07 authority today to support that argument, but in 07 prejudice, whichis in paragraph two of the
08 prior subnmssions with the Court, GCounsel cited in 08 Mediated Settlenent Agreenent. The Bank waived its
09 res Dumontier -- | think is howyou say it -- it's 09 deficiency judgnent against M. Mrgan. That was
10 389 Bankruptcy 890 -- to support their argunent 10 also sonething that we bargained for in exchange
11 that, because the bankruptcy was dismssed, the 11 for the $200,000. Again, that we paid. M. Mrgan
12 Bankruptcy Gourt's findings on these very issues 12 negotiated the check, accepted it, and never said
13 are not binding on him and actually, Your Honor, 13 anything to us at that time. The first tinme he
14 if you read that case, it goes against them Wiat 14 raised his issues in court was in front of the
15 | put inthat case is that the debtor filed for 15 Bankruptcy Court, which again, he had his day
16 bankruptcy -- | believe it was her ex-husband filed 16 there, and the Gourt rul ed agai nst him
17 proof-of-claimin that case, claining a secured 17 So, Your Honor, turning to the nerits,
18 interest in some of the debtor's property. The 18 there are a couple things that | want to address.
19 Court held a hearing, ruled and opined on the 19 The notion, again, was brought under Rule 60(b)(1)
20 objections to that proof-of-claimand determ ned 20 for mstake or inadvertence, and one of the
21 that the husband' s interest was actually an 21 requirenents under that rule is that there is a
22 unsecured interest, and then the debtor dism ssed 22 lack of prejudice to the non-noving party, and
23 the bankruptcy. A couple years later -- or a year 23 that's the Mcrotronics case out of the Court of
24 later -- she refiled the bankruptcy. Her ex- 24 Appeals. It's 548 SE 2nd 223. There can be no
25 husband refiled his proof-of-claim again claimng 25 such showing here. The Bank paid the money.
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01 Again, M. Mrgan took the money and said not hing. 01 Again, M. Mrgan nowclains -- and for the first
02 Sowewll bevery prejudiced if the Court allows 02 time | believe inthe affidavit he submtted on
03 himto do what he's asking you to do, whichis 03 Friday -- that, "No, no, no. Nowny conplaint
04 allowhimto keep the money, and then, we are then 04 isn't that | didn't sign the docunent; it's that
05 taken away every benefit that we bargai ned for 05 you were late paying ne, and so | get to declare
06 under that Settlenent Agreenent. That is 06 the whole Agreenent void." WélI, he's -- he waived
07 prejudiced on its face. 07 that argunent, and he's estopped frommaking that
08 Mstake or inadvertence -- again, the law | 08 argunent, because again, he took the money know ng
09 is clear that attorney mstakes are inputed to the 09 -- if hethought it was late, and that the Bank
10 client. That's the Shelton case, 439 S E 2nd 833, 10 shoul dn't have paid -- the Bank was |ate naking the
11 the Pour case, 89 S E 2nd 570; Arnold v. Yarborogh 11 payrent, and that the Agreement was breached, then
12 316 SE 2nd 417, Mtley v. Wllians, 647 SE 2nd 12 he shoul d' ve said sonmething at that tine instead of
13 at 247, and | want to highlight in that case, in 13 taking the noney and then waiting all this time to
14 the Mtley case, the Court says, "Any communication 14 conpl ain.
15 failure or mstake on the part of an attorney is 15 And, Your Honor, ratification as well.
16 directly attributable to his client. Relief from 16 There's a South Carolina case called L.F.S. Qorp v.
17 such error rests in an action against the | awyer. 17 Kennedy, 287 South Carolina 162. It's a Suprene
18 Any nistake that may have occurred, was solely the 18 Court case from1985, and they say, "If you are
19 result of a comunication breakdown between the 19 conplaining that your |awer settled your case
20 novant and his attorney, as prescribed by the |aw 20 without your permission or did sonething wong, and
21 of the Sate, the novant is bound by his actions -- 21 then you take the noney, and you endorse the check,
22 the actions of his lawer." Again, there's no 22 you've ratified that." So, Your Honor, you can
23 claimthat the Bank did anything here. V¢ had no 23 deny that notion on any of these grounds: no
24 know edge of this. V¢ veren't involved. M. 24 evidence, collateral estoppel or res judicata It
25 Radeker sent us the signed Settlenent Agreenent, 25 fails on the nerits waiver, estoppel or
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01 and acting on those representations, the Bank paid 01 ratification.
02 the noney, and again, M. Mrgan, he accepted the 02 And, Your Honor, | just want to go back
03 noney. And it was only to the point where we got 03 again. The Mediated Settlenent Agreenent says that
04 tothe sale -- or tothe final hearing that -- we 04 the parties will -- it says, "The parties
05 get tothe -- and then he files for bankruptcy; we 05 acknow edge that a more conprehensive rel ease wil |
06 get there, and he says, "Wit. | didn't agree to 06 be executed, incorporating the terns of this
07 this." Soagain if M. Radeker nade a mstake -- 07 Agreenent." So the intention was always, "This is
08 which, again, he's not here -- and that's an 08 the outline of our agreement; we wll get a nore
09 adverse inference against them He's not here. 09 conprehensi ve settlenment agreement; everybody will
10 And, again, there are no docunents showing what 10 signit." Your Honor, in ny declaration, | outline
11 changes were nade. Wiere are the hand-witten 11 the tineline of ny communications with M. Radeker.
12 changes that were submtted to M. Radeker? If 12 There were sone weeks where | tried to reach him
13 they're claining sone type of fraud, it's clear and 13 miltiple times, and | didn't get a response. So
14 convincing of this. There's no docunentary 14 yes, there were delays. W needed a W9 for tax
15 evidence, and also, | would just say, Your Honor, 15 purposes. That wasn't given to us. So, there vere
16 that under Rule 60(b), the fraud promse (3) -- 16 delays, but again, M. Mrgan took the noney on
17 which requires fraud by the adverse party -- so the 17 June 7th. ¢ delivered the check; that was the
18 type of fraud that they are alleging, which, again, 18 last we heard. Rght? W paid the noney; we have
19 there's no evidence, | would submt, much |ess 19 a settlenent agreenent. ¢ paid the money on the
20 clear and convincing under 60(b)(3). That -- that 20 reliance that what we bargained for was
21 won't work. It has to be fraud by the other side, 21 enforceable. The disnmssal of the counter-clains
22 and that's not alleged here, nor could it be. 22 with prejudice -- which is in paragraph two of the
23 Your Honor, | would also just say that you | 23 Mediated Settlenent Agreenent -- it's alsoin the
24 could deny this motion on all the grounds |'ve 24 settlement docunent that, fromour perspective, M.
25 listed but also waiver, estoppel and ratification. 25 Morgan signed -- he would not contest the
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01 foreclosure. That, again, is in paragraph two. 01 Bank gets to add terns; gets to change things; gets
02 It'salsointhe formal Settlenent Agreenent, and 02 to -- gets to make differences which dramatically
03 that we woul d waive the deficiency judgnent. Ve 03 alter the Agreenent that was signed when the
04 didall that, and M. Mrgan agreed, again, to 04 nediation was conpleted on March 31 of 2023. Wiat
05 dismss the clains with prejudice. M. Radeker did 05 | amsaying on behalf of M. Mrganis that he is
06 that on his behal f when he filed the stipulation of 06 entitled to have the terns of the Settlement
07 dismssal, which dismsses the counter-clains wth 07 Agreenent enforced. MNow the reality is that they
08 prejudice, and al so we waived the deficiency 08 did not conply with the Agreenent. The agreenent
09 judgnent. 09 was that this was to be paid wthin 30 days of this
10 S| -- 1 amat aloss as to how soneone | 10 Agreement. That was done -- this was on Mirch 31,
11 can cone into court and say, "I've gotten all the 11 2023. That woul d have been, | guess -- March 31,
12 benefits under the Settlement Agreement, and you 12 2023, so the date for the payment of the noney was
13 aren't entitled to any, and | get to keep it. | 13 30 days after that, which woul d' ve been late April
14 get to keep those benefits, but you, you shoul dn't 14 -- April 30th, | believe, of 2023. They didn't pay
15 get anything, and by the way, the Agreenent's void 15 that to satisfied 'til 60 days later. So when they
16 even though you did nothing wong." M. Radeker 16 say, "V didn't do anything," yes, they did. They
17 commni cated to us the signature page, the signed 17 drafted the Agreement which contains onerous and
18 Settlement Agreement. It natches exactly what the 18 [sic] terns which are not included in the Mediated
19 docurment ny client signed. | have the emils in 19 Settlenent Agreenent.
20 there, the transnmittals -- everything. Thereis 20 THE CORT: Let ne nake sure | understand
21 no dispute that ny client signed the docurment that 21 which one you're tal king about. Now nornally, when
22 M. Radeker sent and that which he represented was 22 you go through nediation, you reach an agreenent;
23 hisclient's signature on the Settlenment Agreenent. 23 the parties that day try and draft sonething to
24 THE QORT: Al right. 24 sign. |'massumng that's the one-page agreenent.
25 MRHRIE My | -- if | may, Your Honor? 25 MRHARTE That's correct, Your Honor.

Page 31 Page 33
01 Let's just be clear on one thing here that's very 01 THE QORT: And that's the one that you're
02 inportant. Gounsel says the Bank did nothing. 02 alleging -- but just so | understand on the
03 Veéll, not exactly because they were responsible for 03 nediation, |'massunng the Bank has a
04 drafting this Agreenent, and it's not that we're 04 representative there. Your client was there wth
05 saying that he gets to keep the 200,000, and that's 05 his attorney at the sane tine.
06 it. Ve just get to walk away; period. That's it; 06 MRHARTE That's correct, Your Honor.
07 the deal's over. No. Wat we're saying is on the 07 THE QORT: (kay. So all the parties are
08 grounds of the notion -- which do not require 08 together when you reach this one-page, because |'ve
09 affidavits because they're built on the documents 09 been in nmediations where the nediator's lawfirmis
10 thenselves -- what we're saying is the parties are 10 actually the one who drafts up the agreement and
11 bound by the Mediated Settlenent Agreement. That's 11 says, "ls this outline what we said?," and
12 what we're saying. Now where did all this other 12 everybody sign off. That's what |'ve got in ny
13 stuff in the document that they want you to enforce 13 mnd.
14 cone fron? It didn't come fromM. Mrgan. It 14 MRHARTE WII, thisis what | -- | believe
15 didn't come fromM. Radeker. It cane fromthe 15 that's what happened here --
16 Bank. The Bank doesn't have clean hands, Your 16 THE OORT:  (kay.
17 Honor, because the Agreenent says, "The rel ease" -- 17 MRHRTE -- kay? And | -- Your Honor, |
18 it says here, "The release wll include a 18 have no question -- no question but what -- ny
19 conprehensive" so forth and so on -- "parties 19 client is bound by this document that was signed on
20 acknow edge that a nore conprehensive rel ease wil| 20 Mrch 31, 2023. Wat | object tois that -- and
21 be executed, incorporating the terns of this 21 thisis -- thisisalittle different fromwhat |
22 Agreenent." It does not say that the Bank, which 22 have seen in nediation agreements, particularly on
23 is, as the Supreme Qourt of South Carolina has 23 the civil side of the court. Mny tines you wll
24 noted, that banks of this nature are sophisticated 24 see a document that will say, "There will be a
25 financial institutions. It does not say that the 25 conprehensi ve agreenent which wll include the






Hearing, Master in Equity - 10/14/2024

Pages 34..37

Page 34

Page 36

01 terns set forth in here and other terns as may be 01 to prevent himfromdoing what they agreed to |et
02 relevant to this settlement.” This doesn't contain |02 himdo in the mediation.
03 that. This is very specifically, "A nore 03 Now, the Bankruptcy Court, Your Honor,
04 conprehensive release will be executed 04 that is a -- that is arabbit hole that is not
05 incorporating the ternms of this agreenent." It 05 going to come out on the sunny side of the street.
06 does not authorize the Bank, a sophisticated 06 You're going to end up in a sewer with that one,
07 financial institution, to go beyond the four 07 because the rabbit hole don't work, because it's
08 corners of this document. Now, to allowthemto do |08 not a final order of the Bankruptcy Court.
09 that, where ny client has -- | nean, first of all, 09 Everything she says about collateral estoppel would
10 on that basis alone -- on that basis alone, the 10 be true if it were the final order of the
11 second document that they are proposing to enforce 11 Bankruptcy Court; it is not. Furthernore, it's a
12 against M. Mrgan is unenforceable, because it 12 different -- it's a different formentirely, but
13 violates the terms of the Agreenent. That, and 13 the bottomline is ny client negotiated and
14 that alone, is sufficient. You -- | mean, you've 14 obtained an agreenent. It was signed off on by
15 entered into an agreenent, and you say, "l|'m going 15 them They unilaterally changed it; he called it
16 to produce a nore fornal agreenent which 16 to his lawyer's attention, "Wat in the world
17 incorporates the terms of this Agreement which 17 happened there?" | don't know. [|'ll have to call
18 we've agreed to...". Okay; fine and good, but you 18 Radeker." It doesn't matter, because the Agreenent
19 don't get to add to it; you don't get to change it, |19 that they want to enforce is not consistent with
20 and if you do, you're not entitled to enforce it, 20 what they agreed to in nediation, and therefore, it
21 because it is not what you agreed to. It's not 21 is not enforceable.
22 what M. Mrgan agreed to, and that's reflected by 22 M5 KNIGHT:  Your Honor, if | may --
23 the fact that he has consistently said, "It's not 23 THE COURT: Any brief response by the --
24 the Agreenent -- this is not the Agreenent | 24 M5 KNIGHT: Yes, I'll be glad to --
25 signed." 25 THE COURT: -- Plaintiff? No need to rehash,

Page 35 Page 37
01 So, it's wong to say that the Bank did | 01 --
02 nothing. The Bank exercised its power as a 02 MS KNIGHT: Yes.
03 sophisticated financial institution to take what 03 THE COURT: -- but you got anything that --
04 was agreed to and change it dramatically as they 04 M5 KNIGHT: This is the first |I've heard that
05 have -- as they have -- sorry. We generally won't 05 this Agreenent is unconscionable.
06 get into that. ['Il leave that alone, but the 06 MR HARTE: [ Chuckl e]
07 bottomline is, when you ask yourself the question, 07 MS KNIGHT: | can't -- honestly, Your Honor,
08 "All right, use this document that everybody signed 08 I'mlooking at it. These terms are standard choice
09 off and agreed to on March 31. Were did all the 09 of law. \Were do you sue if you have a
10 other language come fron?" It didn't cone from M. 10 disagreenent? How do you interpret headings? |
11 Radeker. It didn't come fromM. Mrgan. It canme 11 nean, these are things that are in every formal
12 fromthe Bank. That is unconscionable. That is 12 settlenent agreenent that | have ever seen. So, |
13 precisely what the Court's talking about when it 13 don't know what coul d be considered unconscionabl e
14 says a nmistake can be corrected. Even if a |awyer 14 when what's in here is exactly what the parties
15 nmkes the mistake, it can be corrected if there is 15 agreed to: the paynent, the dismissal of the
16 a manifest injustice which will occur. W are not 16 counter-clains, the uncontested foreclosure, and
17 saying that M. Mrgan is to have a windfall of 17 the waiver of the deficiency judgnent, and as far
18 $200,000. We are saying that M. Mrgan has the 18 as the statement that the Bank has tried to prevent
19 right to the benefits that he negotiated in the 19 himfromgetting benefits under the Settlenent
20 nmediation. So I think, Your Honor, if, Your Honor 20 Agreenent, there's no evidence of that. M. Mrgan
21 -- if | have msspoken in any way, let nme be very 21 had the time he needed to pay the $1.3 nmillion
22 clear. W're not asking for a free ride. W're 22 short-payment. That date cane and went with no
23 asking to be allowed to do what he was -- what he 23 paynment. It was not made. The Bank had -- well,
24 had contracted with themto be allowed to do. They 24 we waited for the payment to cone in. It didn't
25 have attenpted -- they have used nmultiple efforts 25 cone in. There's no evidence that the Bank
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Page 38 Page 40
01 frustrated his ability to do that, and so | would 01 CERT-I-F-I-CAT-E
2 k, Y i h
02 ask, Your Honor, to not consider that statenent 02 SOUTH CAROLI NA
03 because again, there's no evidence of that. So
04 Your Honor, that's where we are. 03 AIKEN GOUNTY
05 THE COURT: The Bankruptcy 389 -- Bankruptcy 04
06 890, | think you cited.
. 05 | hereby certify that the foregoing Master In

07 Ms KNIGHT: Yes, sir.
08 THE COURT: Do | have a copy of that? 06 Equity Hearing was reported, as stated in the caption,
09 MS KNIGHT: | have one | can hand up. 07 by neans of Stenomask and speech recognition, with
10 THE COURT: GCkay. One for M. Harte?
11 MS KNGHT: Yes, | have one. Yeah. 08 backup. The foregoing pages 1 through 39 represent a
12 THE COURT: Thank you. 09 true, correct, and conplete transcript of the evidence
13 M5 KNIGHT:  Um huh [yes]. )

10 given to the Court on Mnday, the 14th day of QOctober
14 THE COURT: Al right. Well, given that |'ve
15 got -- | would like to look at that affidavit 11 2024. | amnot a relative, enployee, attorney, or
16 again, because | didn't see it. | was in a 12 counsel of any of the parties, nor am| financially
17 conference Friday, so | didn't see it "til this

. . ) 13 interested in the action.
18 norning. | would like to | ook at that again, and
19 obviously the nmenorandum whi ch has been subnitted 14 This, Friday, :he 1st dz of Novenber, 2024.
20 here as well as the bankruptcy case. So, |'ll need 15
21 to look at those docunents before | reach a
22 decision on it. 16 DANA JENSEN
23 MR HARTE: Thank you, Your Honor, and | don't 17 PROFESS| ONAL COURT REPORTER
24 have the rule; | was trying to call it up on ny 18
25 phone -- | don't have the rule, but | believe
Page 39

01 sufficiently the affidavit is consistent with the

02

03

04

05

06

07

08

09

10

11

12

13

14

rule as to whether those affidavits can be supplied

in response to the -- on the base of law --
think -- | think I was timely, but even so, | would
ask the Court to consider it as inportant in the

nature of the unfairness of the transaction.

THE COURT: Al right. Thank you.

MR HARTE: Thank you, Your Honor

M5 KNI GHT:  Thank you for your time, Your
Honor. | appreciate you hearing us today on
special --

THE COURT: Sure.

M5 KNI GHT:  -- schedul e.

[ HEARI NG CONCLUDED AT 2:57 P. M|
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Transcript Request Form

Pursuant to Rule 207 and 607 of the South Carolina Appellate Court Rules, the transcribed paper copy is
the official record of court proceedings. You may request a transcript by completing this form and emailing
it to the Court Reporter and to South Carolina Court Administration at transcripts@ sccourts.org. Click here
for instructions on how to find the court reporter's email and mailing addresses. Once the court reporter
receives your request, it will be processed pursuant to Rule 207 and 607 of the SCACR. Rule 607(h) governs
the fees for transcripts, which are not provided for free or at reduced rates to any party. Please send by mail
a money order or certified bank check to the court reporter in order to obtain the transcript. Some court
reporters may accept personal checks. Please check with the court reporter to see if this option is available.
Once your request is received, you will receive a copy of this form with the bottom portion completed.
Please promptly submit your payment in order for the transcript to be provided. If you need to cancel the
transcript request for any reason, you are responsible for paying for the pages of the transcript that have
already been completed at the time of the cancellation.

{ Reguestor’s Information

Full Name Phone Number Email Address
John Harte 803-226-0755 john(@jwhartelaw.com
Krissy@jwhartelaw.com
Mailing Address City State Zip Code
PO Box 7215 Aiken SC 29801
Transcript Information
Docket Number Case Caption (i.e. State v. John Doe or Smith v. Smith)
2015-CP-02-2849 Wells Fargo V. Michael Morgan
Date(s) of Proceeding Circuit [X] County
10/14/24 Family [] Aiken
Presiding Judge Expedited Yes [X]
Judge Anderson Griffith No []
Court Reporter(s) Opposing Counsel
Dana Jensen Stacie Knight
Requestor’s Signature: s/John Hartc Date: 03/19/25

(Typed name will serve as signature)

Note: If you are ordering a transcript pursuant to Rule 207(a)(1), SCACR, you must contemporaneously
furnish all parties, the Office of Court Administration, and the clerk of the appellate court with copies of
all correspondence with the court reporter.
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From: Krissy Heise

Sent: Wednesday, March 19, 2025 4:00 PM

To: danajenson@me.com

Cec: Court Of Appeals Filings <ctappfilings@sccourts.org>; John Harte
<john@jwhartelaw.com>; Knight, Stacie <sknight@winston.com>;

mnourie@raslg.com; Transcripts <transcripts@sccourts.org>
Subject: Wells Fargo V. Morgan Transcript Request

Dana,

Attached please find a request for the transcript from the hearing with the MIE on
October 14, 2024.

Krissy Heise

Paralegal to John Harte and Dalton Cooper
PO Box 7215

Aiken, SC 29804

803-226-0755

*#% CONFIDENTIAL COMMUNICATION *** The information contained in
this message may contain legally privileged and confidential information intended
only for the use of the individual or entity named above. If the reader of this
message is not the intended recipient, you are hereby notified that any you are not
authorized to read, print, retain, or copy and dissemination, distribution, or
duplication of this transmission is strictly prohibited. If you have received this
communication in error, please notify us by telephone or email immediately and
return the original message to us or destroy all printed and electronic copies.
Nothing in this transmission is intended to be an electronic signature nor to
constitute an agreement of any kind under applicable law unless otherwise
expressly indicated. Intentional interception or dissemination of electronic mail
not belonging to you may violate federal or state law.
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