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01· THE COURT:· All right; have a seat. All right.


02· We are here on the case of Wells Fargo Bank versus


03· · · ·Michael G. Morgan and others, case number 2015-CP-


04· 02-2849.· We are here today on an amended motion


05· filed July 12, 2024.· It's a motion to withdraw and


06· strike the stipulation dismissing counter-claims


07· consenting to the foreclosure and waiving the


08· deficiency filed by Michael G. Morgan.· I also have


09· the Plaintiff Wells Fargo Bank's opposition to


10· · · ·Defendant Micheal G. Morgan's motion to withdraw


11· and strike the stipulation.


12· · · ·MR HARTE:· Yeah, Your Honor, I'm waiting on my


13· client.· He's on his way so -- but we can go ahead.


14· THE COURT:· All right.· And I have the


15· exhibits that were e-filed according to that, and I


16· also have the Defendants' affidavit which was


17· · · ·e-filed -- or I got emailed this morning, I think a


18· copy.· Has it been e-filed yet, Mr. Harte?


19· MR HARTE:· Are you - You're referring to the


20· affidavit?


21· · · · · · THE COURT:· Yes.


22· MR HARTE:· I have the original with me, Your


23· Honor, and I --


24· THE COURT:· Well, I'm going to let you e-file


25· that.· I've got your copy --







01· MR HARTE:· Thank you, Your Honor.


02· THE COURT:· You emailed a copy --


03· MR HARTE:· I will do that. Thank you.


04· THE COURT:· -- to me and Counsel.


05· MR HARTE:· Thank you, Your Honor.


06· THE COURT:· Okay. So it has not been e-filed.


07· Okay. All right.· So, for the record, who do we


08· have here on behalf of the moving party, Mr.


09· Morgan?· Mr. Harte, put your name on the record


10· please.


11· MR HARTE:· Yes, sir.· John Harte for Michael


12· Morgan, Your Honor.


13· THE COURT:· And for the Plaintiff.


14· · · · · · MS KNIGHT:· Good afternoon, Your Honor. Stacie


15· Knight for Wells Fargo.


16· THE COURT:· All right.· All right, Mr. Harte,


17· this is your motion.· I'll be glad to hear from you


18· first.


19· · ·MR HARTE:· Thank you, Your Honor.· This is a


20· situation in which the Plaintiff Wells Fargo has


21· been involved in matters related to Mr. Morgan and


22· numerous other lenders across the United States.


23· The conduct of Wells Fargo and its a -- the unit


24· that it purchased, Wachovia, was the subject of a


25· class-action lawsuit in California.· As a result of







01· that class-action lawsuit, the lenders were granted


02· certain benefits.· Subsequently, it was held by the


03· California Court that Wells Fargo had not complied


04· with the terms of the settlement agreement, and


05· there were further sanctions imposed on Wells


06· Fargo, and additional benefits were added to the


07· lenders including Mr. Morgan.· Again, Wells Fargo


08· has yet to fully comply with the terms of that


09· agreement or orders from California, but


10· nevertheless, Wells Fargo instituted, as I


11· understand, the foreclosure proceedings in South


12· Carolina to which Mr. Morgan filed counter-claims


13· and objections.· Subsequent to that, they went into


14· mediation, and as a product of that mediation, a


15· mediation memo was executed on behalf of the


16· parties including Mr. Morgan and the


17· representatives of Wells Fargo.· The terms of that


18· agreement were set out in a one-page Mediated


19· Settlement Agreement which is attached to the


20· affidavit which I provided to the Court earlier,


21· and which I will e-file as directed.


22· · · · · · · · ·That, for me, those terms were quite


23· clear, Your Honor.· Among other things, Wells Fargo


24· was to pay $200,000 to Mr. Michael Morgan within 30


25· days of the Agreement.· That's important, Your







01· Honor, for two reasons.· One, as of the date of


02· that mediation, under the terms of the class-action


03· settlement in California, Mr. Morgan would have


04· been entitled to $300,000, although the negotiation


05· ended up with him being given $200,000.· That was


06· the number one -- that's the number one provision


07· of the Mediated Settlement Agreement.· Then, Your


08· Honor, it proceeds to address the issue of what


09· will happen moving forward, which includes the


10· Plaintiff would move forward with the --


11· [inaudible] -- Your Honor, the record will reflect


12· that my client has arrived.· The Mediated


13· Settlement Agreement also then provided that there


14· would be a proceeding with the foreclosure action,


15· and that he would have the right, prior to the


16· judicial foreclosure sale, to pay 1.3 million to


17· satisfy the mortgage, and that would be the -- that


18· would resolve his obligation to Wells Fargo.· Then,


19· there was an agreement that there would be a


20· general release between the parties, and there


21· would be a confidentiality -- I'm sorry,


22· comprehensive contractual confidentiality and non-


23· disparagement provision for which the sum of $100


24· was being paid, which is obviously part of the


25· overall transaction.· Now, subsequent to that, Your







01· Honor, there was a document created which was


02· called Confidentiality Settlement -- Confidential


03· Settlement Agreement and Release, and that was


04· presented to my client by his then-attorney Mr.


05· Radeker.· My client marked up the document and


06· executed a signature page on May 24th of 2023.· The


07· signature was affixed to and part of the document


08· which he had marked up.· Subsequent to that, the


09· unmarked document was submitted to opposing counsel


10· by Mr. Radeker.· That was a mistake on Mr.


11· Radeker's part, and Mr. Radeker did not have the


12· authority to execute or -- sorry, to deliver that


13· document because, in fact, the document which my


14· client had signed had been changed by his own hand.


15· The Agreement also provided -- the Agreement that


16· was -- the document that was attached - was passed


17· up -- provided that there would be a dismissal of


18· counter-claims by Mr. Morgan with prejudice.


19· · · · · · · · ·Now, our position is that the Plaintiff


20· is not entitled to enforce the document which they


21· are presenting as being the Settlement Agreement


22· because, in fact, it is not the Settlement


23· Agreement, and it is not what was signed by my


24· client.· And, Your Honor, I have provided an


25· affidavit to that effect, and the affidavit also







01· touches on some other issues with respect to this


02· transaction.· I have a memorandum of law to pass


03· up, Your Honor.· There is an error in the text of


04· it, but the essence of it is that Mr. Morgan, by


05· law in South Carolina, is entitled to have the


06· agreement that they are saying is the Agreement


07· rejected, and I will, if I may, Your Honor, I'm


08· just going to make a quick change here because the


09· language that was -- ended up in this -- I had to


10· do it rather quickly.· There's a little error here.


11· If I may just make that one change.


12· THE COURT:· All right.


13· MR HARTE:· ·I will just -- I've made it.· This


14· is the change.· This is an error right here that


15· whoever typed that made a mistake there.


16· MS KNIGHT:· Okay.


17· MR HARTE:· ·Your Honor, this is a memorandum


18· of law that we prepared on the subject, and Your


19· Honor, the point being, first of all, the document


20· that was presented to the Court -- or is being


21· presented to the Court -- for enforcement, and the


22· document by which the attorney executed the


23· dismissal of counter-claims was not the Agreement


24· entered into by Mr. Morgan.· The Agreement which he


25· signed had his changes on it, and then, the







01· affidavit which we prepared, Your Honor, he sets


02· out in that affidavit the changes -- some of the


03· changes -- that were essential in terms of the


04· document that they are claiming to be the


05· Settlement Agreement.


06· · · · · · · · ·Now, we rely, Your Honor, on the rule in


07· South Carolina that to be enforceable, settlement


08· agreements must be either entered into the Court's


09· record or acknowledged in open court and placed


10· upon the record.· That's from Buckley v. Shealy and


11· is cited in the brief which I provided, and there's


12· an extended discussion in Motely v. Williams which


13· is also cited in the brief which I provided.· And


14· the reality simply is, Your Honor, that this


15· agreement, such as it is, was not submitted to the


16· Court or was not approved.· Secondly, Your Honor,


17· because the document deviates dramatically from the


18· Agreement which was entered into in mediation, it


19· would be a manifest and great wrong to enforce an


20· agreement against my client when he did not sign


21· the document as it is being presented and did not


22· agree to it.


23· · · · · · · · ·Now, I want to point out just a few of


24· deviations from the Agreement that was -- from the


25· document that is presented back to the Court, Your







01· Honor.· For example, the Agreement required a


02· payment of $200,000 within 30 days of the Mediation


03· Agreement being executed.· That did not occur.


04· Since that was not -- since that did not occur, and


05· my client did not agree for that payment to be


06· late, they cannot enforce an agreement against him.


07· Secondly, Your Honor, the time to refinance should


08· have been extended if, in fact, the payment of the


09· $200,000 was justifiably delayed, then it should


10· have been a delay granted to him to affect the


11· refinance.· Now that's very important, Your Honor,


12· because my client has the refinance available to


13· comply with the terms that he agreed to in the


14· mediation.


15· · · · · · · · ·So, what they have done is they have


16· unilaterally breached the Agreement, extended on


17· their own behalf a delay in the payment, and they


18· have prejudiced my client by not extending the same


19· extension to him.· There was no agreement, Your


20· Honor, in the mediated Mediation Agreement.· There


21· is nowhere that there is an agreement to the


22· dismissal of the claims with prejudice, and that is


23· because the money was not paid in a timely fashion.


24· There is absolutely nothing in the agreement that


25· allows for a delay in payment by Wells Fargo.· If







01· the payment is delayed, there is no consideration


02· requiring my client to dismiss his claims -- his


03· counter-claims with prejudice.· Paragraph nine of


04· the document which has been presented contains a


05· statement that he has given up his right to loan


06· modification.· That is not in the Mediated


07· Agreement.· That is an entirely new term.· That's


08· important because those loan modification rights


09· were won in the class-action that was resolved in


10· the litigants' favor -- in the borrowers' favor --


11· in California and had been repeatedly enforced


12· against Wells Fargo, and Wells Fargo has been


13· sanctioned for not acting in good faith with


14· respect to those rights.


15· · · · · · · · ·Then, Your Honor, we have the fact that


16· in compliance -- in the efforts to implement and


17· obtain the benefits of the rights won under the


18· class-action litigation, my client has made


19· application, and they have been wrongfully


20· rejected.· Those wrongful rejections give my client


21· certain rights under the class-action which have


22· not been rescinded and have not been surrendered by


23· him, but the effect of the document which he did


24· not approve and to which his signature was


25· wrongfully attached would in affect have the effect







01· of depriving him of those benefits.


02· · · · · · · · ·Now, the document which is being


03· presented to the Court also contains a severability


04· provision, which essentially says if any one


05· element of the agreement is not complied with, that


06· does not alter the enforceability of the other


07· elements.· That is not a part of the Mediated


08· Agreement.· There is no reference to a right of


09· preservation upon non-compliance, so what -- what


10· they're trying to do is to avoid the effect of


11· their breach in that they did not pay the $200,000


12· when it was due, and my client didn't agree to


13· that, and that was marked out of the document he


14· provided.


15· · · · · · · · ·Now, the point being, first of all, this


16· agreement has never been presented to the Court for


17· approval; there are cases in which litigants have


18· stood before the Court and denounced their


19· agreement to a contract, and then subsequently


20· said, "Well, that wasn't the contract I intended.


21· That wasn't the way that I intended it," or, they


22· have said, "My attorney entered into that agreement


23· without my authority," but those are


24· distinguishable from where we are today because my


25· client has never been in court.· He has never said







01· that this agreement -- document which they are


02· presenting is his agreement, that he has never


03· consented to that document being made an approved


04· settlement by the Court.· Moreover, Your Honor, and


05· most importantly, pursuant to the rule of law at


06· South Carolina which speaks to the issue of what


07· happens in the event of a unilateral mistake, the


08· cases hold that, while unilateral ground is not by


09· itself grounds for rescinding a contract, a


10· contract may be rescinded for unilateral mistake


11· only when the mistake has been induced by fraud,


12· deceit, misrepresentation, concealment or


13· imposition of the party opposed to the rescission


14· without negligence on the part of the party


15· claiming rescission or when the mistake is


16· accompanied by a very strong and extraordinary


17· circumstance that will make it a great wrong to


18· enforce the agreement, and that is King v. Oxford,


19· cited at 282 South Carolina 307, 318 Southeast 2nd


20· 125; it's a Court of Appeals case from 1984.· It's


21· good law in South Carolina.


22· THE COURT:· Is that in your brief?


23· MR HARTE:· It is, Your Honor.


24· THE COURT:· Okay.


25· MR HARTE:· It is also cited in Scott v. Mid-







01· Carolina Homes 293 South Carolina 191.  I


02· apologize; I don't have the Southeast cited.


03· · · · · · · · ·Your Honor, the point being that there


04· are a multitude of reasons why the document which


05· they wish to enforce against my client is invalid.


06· First of all, it was not signed by my client.· It


07· is important to note, none of the pages are


08· initialed.· That's a very important document, and


09· the fact that these pages are not initialed -- none


10· of the pages as I recall -- I'll have to look again


11· before I say something in error.· Just one moment.


12· I believe that I'm correct in stating that the


13· pages are not even numbered, Your Honor.· If I'm --


14· if I'm wrong, then I'll stand corrected, but I


15· believe I'm right.


16· MS KNIGHT:· They're numbered.


17· MR HARTE:· All right, then they're numbered,


18· but they are not initialed, and that's very


19· important because -- and then the reason is very


20· important is that -- and again, Your Honor,


21· attached to my client's affidavit is the memorandum


22· that was created at the conclusion of mediation.


23· The fact that those pages are not initialed becomes


24· very important because the content of the document


25· which they wish you to support is dramatically







01· different from the document which was signed at the


02· conclusion of mediation.· Those differences make it


03· impossible for the Court to approve what they have


04· done and are doing without creating a manifest


05· wrong and a great wrong to my client, because he


06· will lose substantial rights which were hard won in


07· a class-action lawsuit twice in California, and


08· which twice have resulted in the Courts in


09· California sanctioning Well Fargo for non-


10· compliance, and as to which, Wells Fargo has


11· continued its non-compliance even until today,


12· because they are not receiving the loan


13· modification applications in good faith; they're


14· not handling them in good faith, and now they


15· propose by taking advantage of what they know to be


16· wrong -- Mr. Morgan has -- and this is also


17· important, Your Honor.· It's not like Mr. Morgan


18· waited a long time to call this to anybody's


19· attention.· He made this known as soon as he knew


20· what had happened, and that's important.· But they


21· want to take advantage of that because it erases a


22· number of benefits that he received in the


23· settlement of the class-action lawsuit in


24· California.


25· · · · · · · · ·Now, Your Honor, they want to cite to you







01· some events that occurred in Bankruptcy Court;


02· however, those events in Bankruptcy Court were not


03· final orders of the Bankruptcy Court.· They are not


04· binding on this Court.· They -- he is not


05· collaterally estopped by a pendente lite order


06· which is not converted to a final order of the


07· Bankruptcy Court, and when that bankruptcy case was


08· dismissed, those orders ceased to have any


09· validity.· So that is not a collateral estoppel


10· against him in this case.· I believe -- I believe,


11· Your Honor, that pretty well covers our position.


12· Thank you, Your Honor.


13· THE COURT:· All right. We'll be glad to hear


14· from the Plaintiff.


15· MS KNIGHT:· ·Your Honor, I do have a motion to


16· strike the affidavit, if I could hand it up.· May I


17· approach?


18· THE COURT:· Yes.


19· MS KNIGHT:· My bases are pretty clearly laid


20· out in the motion, but the affidavit is untimely.


21· Mr. Morgan's --


22· MR HARTE:· I don't -- I don't -- excuse me --


23· MS KNIGHT:· -- motion -- Mr. Morgan's --


24· MR HARTE:· Excuse me. I don't know that I've


25· been served with that. Have I been served --







01· MS KNIGHT:· I just handed it to you.


02· MR HARTE:· -- with that? Oh, you did?


03· MS KNIGHT:· Yeah.


04· MR HARTE:· Oh, sorry.· Thank you.


05· MS KNIGHT:· The motion was not supported by


06· any affidavits or evidence, and, Your Honor, I


07· think you'll see that most of the statements that


08· are in there aren't responsive to anything that I


09· had in my materials that I submitted in opposition


10· to the motion.· So that affidavit should have been


11· served with a motion that was filed in July.  I


12· received it at 3:06 PM on Friday, so it's untimely.


13· · · · · · · · ·Your Honor, there is also a lot of


14· statements in there that are outside the scope of


15· the issues before the Court.· You heard a lot of


16· argument just now about the class-action settlement


17· agreement that is not even before the Court.· The


18· Defendant has not put it into the record, and, Your


19· Honor, I'll· present to you that the loan


20· modification program that they claim Mr. Morgan is


21· entitled to ended almost ten years ago.· That


22· settlement is done; over.· Litigation has been


23· dismissed.· That's it.· That program is done.


24· · · · · · · · ·We did invite Mr. Morgan multiple times


25· throughout this litigation through his attorney,







01· Mr. Radeker, who I will note is still counsel of


02· record in this case.· He has never withdrawn.· So


03· on the record, he still represents Mr. Morgan as


04· far as all outside parties are concerned, but we


05· did invite him to apply for loan modifications


06· outside of that Settlement Agreement because it was


07· over.· Those request overtures were ignored, never


08· responded to, and the reason, Your Honor, that


09· there's this provision about foregoing the loan


10· modification is because Mr. Morgan was agreeing to


11· consent to foreclosure.· So obviously, he was not


12· going to be entitled to any loan modifications


13· whether pursuant to a class-action settlement


14· agreement -- Again, the terms of which are not


15· before the Court at all.· That ended 10 years ago.


16· · · · · · · · ·So, Your Honor, we move to strike on that


17· basis, and also, Your Honor, there are multiple


18· paragraphs in there that are legal conclusions.


19· Mr. Morgan purports to opine that things are not


20· binding on him, things are not collateral estoppel,


21· fraud, all of these things, and those are all legal


22· conclusions, not facts that he is not entitled to


23· state.· And then, again, Your Honor, the basis for


24· this motion is (b)(1), fraud -- I mean, excuse me,


25· mistake or inadvertence, and this affidavit that we







01· were presented with on Friday afternoon, now


02· alleges fraud, I am presuming under 60(b)(3), so


03· that's a wholesale change in theory that was not


04· put forth in the motion, and so we move to strike


05· on that basis as well.


06· · · · · · · · ·But, Your Honor, I will put that aside


07· and address the merits of this motion, if you will.


08· Mr. Harte said -- made a big deal that this


09· agreement was not read into open Court.· This is


10· not an agreement of counsel.· Mr. Morgan has signed


11· the document.· Number one, he signed the Mediation


12· Agreement, and he is not disputing that he signed


13· that.· So, this is not an agreement of counsel that


14· clients were not involved in.· This is an agreement


15· that clients signed and attorneys signed.· So that


16· rule doesn't apply here anyways.· Mr. Morgan --


17· THE COURT:· When you say "rule", you mean Rule


18· 41 that they're relying on?


19· MS KNIGHT:· I think he said Rule 43(k).


20· THE COURT:· Is that --


21· MS KNIGHT:· He's saying under that rule it's


22· not valid because --


23· THE COURT:· Is that 43(k)?· Is that right, Mr.


24· Harte?


25· MR HARTE:· I believe it's 41 and 43, Your







01· Honor.


02· THE COURT:· Okay, 41 and 43. Okay.


03· MR HARTE:· Thank you, Your Honor.


04· MS KNIGHT:· That rule doesn't apply here, and


05· Your Honor, I do want to -- before I get to the


06· merits of the evidence, I do want to revisit this


07· collateral estoppel issue.· Right on the eve -- and


08· I just want you to keep in mind, too, Your Honor,


09· what Mr. Morgan is asking you to do.· Wells Fargo


10· paid him the money; we paid him $200,000.· He took


11· the money; he didn't complain, and then, when we


12· got to the eve before closure, he filed for


13· bankruptcy to stop it from happening.· We had the


14· final hearing scheduled; Mr. Radeker was going to


15· appear; I was going to appear; foreclosure counsel


16· was going to appear.· He filed for bankruptcy on


17· the eve of that hearing, which was his right to do.


18· Wells Fargo filed a motion for relief from the


19· automatic stay, basically saying, "We have a


20· settlement; we're entitled to foreclose.· This is


21· what Mr. Morgan agreed to."· Mr. Morgan made the


22· exact same arguments that he's making before you


23· today: "I signed a different document."· Where's


24· the different document that he signed?· To this


25· day, we have never even seen this other document







01· that he says he hand-wrote changes to.· It's never


02· been produced, and that was something that the


03· Bankruptcy Court noted.· So, even after the


04· Bankruptcy Court noted that no documentary evidence


05· was presented to support that accusation, we still


06· don't have that evidence today.· So Mr. Morgan


07· said, "I didn't sign the agreement.· I signed a


08· different agreement," and the Bankruptcy Court


09· said, "No.· Your lawyer transmitted the document


10· with your signature to counsel for Wells Fargo."


11· There is absolutely no dispute here that the


12· document that was submitted to the Bankruptcy Court


13· and that is on file with party signatures to it is


14· not the document Mr. Radeker sent to me.· Mr.


15· Radeker sent me the document -- what my client


16· signed matches up exactly with what Mr. Radeker


17· sent to me.· So, there is no accusation here that


18· the Bank was involved in any of this -- had any


19· knowledge of it.


20· · · · · · · · ·Mr. Radeker presented this document as a


21· document that his client had signed.· Mr. Morgan is


22· bound by that.· Mistakes of an attorney are imputed


23· to the client.· That is the law in South Carolina.


24· Since early 1900s, that's been the law.· Your


25· Honor, the case law is replete with cases where







01· clients say, "I didn't authorize my lawyer to do


02· that; I told my lawyer to do something else," and


03· the Courts say, "That's -- that's too bad.· If you


04· have an issue with something that your lawyer did,


05· your issue was with your attorney."· And, Your


06· Honor, I want to note, too, that Mr. Radeker isn't


07· here today; they haven't called him to testify, and


08· under South Carolina law, that should be taken as


09· an adverse inference against them.· That's on the


10· case law of Arnold v. Yarborogh 316 S.E. 2nd at


11· 418.· It's a Court of Appeals case where the movant


12· in that case also said that their attorney settled


13· the case without their authority to do so, and the


14· Court said, "Well, you didn't call your lawyer to


15· back you up, so that is an adverse inference that


16· should be drawn against you."


17· · · · · · · · ·But going back to the collateral estoppel


18· issue, Your Honor, the Bankruptcy Court fully heard


19· these issues.· Mr. Morgan testified in person.· The


20· Court got a chance to observe his testimony, assess


21· his credibility and, at the end of the day, the


22· Court said, "This is a binding settlement


23· agreement.· You've presented no evidence to show


24· that what you say you signed -- or what was signed


25· -- is not what you said, and the Bank is entitled







01· to foreclose."· Now, Mr. Morgan wants to get around


02· that ruling, obviously, because, he had his day in


03· court, the issues were decided against him, and he


04· says, well, because he dismissed his bankruptcy,


05· that order wasn't binding on him.


06· · · · · · · · ·Your Honor, they haven't presented any


07· authority today to support that argument, but in


08· prior submissions with the Court, Counsel cited in


09· res Dumontier -- I think is how you say it -- it's


10· 389 Bankruptcy 890 -- to support their argument


11· that, because the bankruptcy was dismissed, the


12· Bankruptcy Court's findings on these very issues


13· are not binding on him, and actually, Your Honor,


14· if you read that case, it goes against them.· What


15· I put in that case is that the debtor filed for


16· bankruptcy -- I believe it was her ex-husband filed


17· proof-of-claim in that case, claiming a secured


18· interest in some of the debtor's property.· The


19· Court held a hearing, ruled and opined on the


20· objections to that proof-of-claim and determined


21· that the husband's interest was actually an


22· unsecured interest, and then the debtor dismissed


23· the bankruptcy.· A couple years later -- or a year


24· later -- she refiled the bankruptcy.· Her ex-


25· husband refiled his proof-of-claim, again claiming







01· his secured interest in the property.· The debtor


02· filed an objection saying, "No, no, no.· This is


03· unsecured.· Court, you've already determined these


04· issues," and the husband argued that -- exactly as


05· they are doing here -- that under the section 349,


06· because the bankruptcy had been dismissed, those


07· prior court determinations were not binding on him,


08· and the Bankruptcy Court said, "That is not how


09· this works.· Just because the bankruptcy is


10· dismissed does not undo previous orders that I've


11· made relating to status of creditors."· The


12· bankruptcy restores rights and properties to -- for


13· example, say you have a preference claim or


14· something, those kinds of things go out the window,


15· but prior orders of the court do not evaporate, and


16· what the Court said is that "This is the same


17· dispute, the same cause of action -- namely whether


18· the debtor has a secured claim -- and I've already


19· decided that."· So regardless of the fact that the


20· prior bankruptcy was dismissed, that prior order is


21· still binding and conclusive.


22· · · · · · · · ·So, Your Honor, we would submit that this


23· is a wrongful attempt at a second bite at the


24· apple.· Mr. Morgan had his day in court on these


25· issues; the Bankruptcy Court ruled against him, and







01· again, I want to stress, he took the money.· We


02· paid the money, and he took it, and so now what he


03· wants you to do is to say, "You get to keep the


04· money, but the Bank doesn't get the benefit of any


05· of the things that it negotiated for in exchange,"


06· which include dismissal of the counter-claim with


07· prejudice, which is in paragraph two of the


08· Mediated Settlement Agreement.· The Bank waived its


09· deficiency judgment against Mr. Morgan.· That was


10· also something that we bargained for in exchange


11· for the $200,000.· Again, that we paid.· Mr. Morgan


12· negotiated the check, accepted it, and never said


13· anything to us at that time.· The first time he


14· raised his issues in court was in front of the


15· Bankruptcy Court, which again, he had his day


16· there, and the Court ruled against him.


17· · · · · · · · ·So, Your Honor, turning to the merits,


18· there are a couple things that I want to address.


19· The motion, again, was brought under Rule 60(b)(1)


20· for mistake or inadvertence, and one of the


21· requirements under that rule is that there is a


22· lack of prejudice to the non-moving party, and


23· that's the Microtronics case out of the Court of


24· Appeals.· It's 548 S.E. 2nd 223.· There can be no


25· such showing here.· The Bank paid the money.







01· Again, Mr. Morgan took the money and said nothing.


02· So we will be very prejudiced if the Court allows


03· him to do what he's asking you to do, which is


04· allow him to keep the money, and then, we are then


05· taken away every benefit that we bargained for


06· under that Settlement Agreement.· That is


07· prejudiced on its face.


08· · · · · · · · ·Mistake or inadvertence -- again, the law


09· is clear that attorney mistakes are imputed to the


10· client.· That's the Shelton case, 439 S.E. 2nd 833;


11· the Pour case, 89 S.E. 2nd 570; Arnold v. Yarborogh


12· 316 S.E. 2nd 417; Motley v. Williams, 647 S.E. 2nd


13· at 247, and I want to highlight in that case, in


14· the Motley case, the Court says, "Any communication


15· failure or mistake on the part of an attorney is


16· directly attributable to his client.· Relief from


17· such error rests in an action against the lawyer.


18· Any mistake that may have occurred, was solely the


19· result of a· communication breakdown between the


20· movant and his attorney, as prescribed by the law


21· of the State, the movant is bound by his actions --


22· the actions of his lawyer."· Again, there's no


23· claim that the Bank did anything here.· We had no


24· knowledge of this.· We weren't involved.· Mr.


25· Radeker sent us the signed Settlement Agreement,







01· and acting on those representations, the Bank paid


02· the money, and again, Mr. Morgan, he accepted the


03· money.· And it was only to the point where we got


04· to the sale -- or to the final hearing that -- we


05· get to the -- and then he files for bankruptcy; we


06· get there, and he says, "Wait. I didn't agree to


07· this."· So again, if Mr. Radeker made a mistake --


08· which, again, he's not here -- and that's an


09· adverse inference against them.· He's not here.


10· And, again, there are no documents showing what


11· changes were made.· Where are the hand-written


12· changes that were submitted to Mr. Radeker?· If


13· they're claiming some type of fraud, it's clear and


14· convincing of this.· There's no documentary


15· evidence, and also, I would just say, Your Honor,


16· that under Rule 60(b), the fraud promise (3) --


17· which requires fraud by the adverse party -- so the


18· type of fraud that they are alleging, which, again,


19· there's no evidence, I would submit, much less


20· clear and convincing under 60(b)(3).· That -- that


21· won't work.· It has to be fraud by the other side,


22· and that's not alleged here, nor could it be.


23· · · · · · · · Your Honor, I would also just say that you


24· could deny this motion on all the grounds I've


25· listed but also waiver, estoppel and ratification.







01· Again, Mr. Morgan now claims -- and for the first


02· time I believe in the affidavit he submitted on


03· Friday -- that, "No, no, no.· Now my complaint


04· isn't that I didn't sign the document; it's that


05· you were late paying me, and so I get to declare


06· the whole Agreement void."· Well, he's -- he waived


07· that argument, and he's estopped from making that


08· argument, because again, he took the money knowing


09· -- if he thought it was late, and that the Bank


10· shouldn't have paid -- the Bank was late making the


11· payment, and that the Agreement was breached, then


12· he should've said something at that time instead of


13· taking the money and then waiting all this time to


14· complain.


15· · · · · · · · ·And, Your Honor, ratification as well.


16· There's a South Carolina case called L.F.S. Corp v.


17· Kennedy, 287 South Carolina 162.· It's a Supreme


18· Court case from 1985, and they say, "If you are


19· complaining that your lawyer settled your case


20· without your permission or did something wrong, and


21· then you take the money, and you endorse the check,


22· you've ratified that."· ·So, Your Honor, you can


23· deny that motion on any of these grounds: no


24· evidence, collateral estoppel or res judicata.· It


25· fails on the merits waiver, estoppel or







01· ratification.


02· · · · · · · · ·And, Your Honor, I just want to go back


03· again.· The Mediated Settlement Agreement says that


04· the parties will -- it says, "The parties


05· acknowledge that a more comprehensive release will


06· be executed, incorporating the terms of this


07· Agreement."· So the intention was always, "This is


08· the outline of our agreement; we will get a more


09· comprehensive settlement agreement; everybody will


10· sign it."· Your Honor, in my declaration, I outline


11· the timeline of my communications with Mr. Radeker.


12· There were some weeks where I tried to reach him


13· multiple times, and I didn't get a response.· So


14· yes, there were delays.· We needed a W-9 for tax


15· purposes.· That wasn't given to us.· So, there were


16· delays, but again, Mr. Morgan took the money on


17· June 7th.· We delivered the check; that was the


18· last we heard.· Right?· We paid the money; we have


19· a settlement agreement.· We paid the money on the


20· reliance that what we bargained for was


21· enforceable.· The dismissal of the counter-claims


22· with prejudice -- which is in paragraph two of the


23· Mediated Settlement Agreement -- it's also in the


24· settlement document that, from our perspective, Mr.


25· Morgan signed -- he would not contest the







01· foreclosure.· That, again, is in paragraph two.


02· It's also in the formal Settlement Agreement, and


03· that we would waive the deficiency judgment.· We


04· did all that, and Mr. Morgan agreed, again, to


05· dismiss the claims with prejudice.· Mr. Radeker did


06· that on his behalf when he filed the stipulation of


07· dismissal, which dismisses the counter-claims with


08· prejudice, and also we waived the deficiency


09· judgment.


10· · · · · · · · ·So I -- I am at a loss as to how someone


11· can come into court and say, "I've gotten all the


12· benefits under the Settlement Agreement, and you


13· aren't entitled to any, and I get to keep it.  I


14· get to keep those benefits, but you, you shouldn't


15· get anything, and by the way, the Agreement's void


16· even though you did nothing wrong."· Mr. Radeker


17· communicated to us the signature page, the signed


18· Settlement Agreement.· It matches exactly what the


19· document my client signed.· I have the emails in


20· there, the· transmittals -- everything.· There is


21· no dispute that my client signed the document that


22· Mr. Radeker sent and that which he represented was


23· his client's signature on the Settlement Agreement.


24· THE COURT:· All right.


25· MR HARTE:· May I -- if I may, Your Honor?







01· Let's just be clear on one thing here that's very


02· important.· Counsel says the Bank did nothing.


03· Well, not exactly because they were responsible for


04· drafting this Agreement, and it's not that we're


05· saying that he gets to keep the 200,000, and that's


06· it.· We just get to walk away; period.· That's it;


07· the deal's over.· No.· What we're saying is on the


08· grounds of the motion -- which do not require


09· affidavits because they're built on the documents


10· themselves -- what we're saying is the parties are


11· bound by the Mediated Settlement Agreement.· That's


12· what we're saying.· Now, where did all this other


13· stuff in the document that they want you to enforce


14· come from?· It didn't come from Mr. Morgan.· It


15· didn't come from Mr. Radeker.· It came from the


16· Bank.· The Bank doesn't have clean hands, Your


17· Honor, because the Agreement says, "The release" --


18· it says here, "The release will include a


19· comprehensive" so forth and so on -- "parties


20· acknowledge that a more comprehensive release will


21· be executed, incorporating the terms of this


22· Agreement."· It does not say that the Bank, which


23· is, as the Supreme Court of South Carolina has


24· noted, that banks of this nature are sophisticated


25· financial institutions.· It does not say that the







01· Bank gets to add terms; gets to change things; gets


02· to -- gets to make differences which dramatically


03· alter the Agreement that was signed when the


04· mediation was completed on March 31 of 2023.· What


05· I am saying on behalf of Mr. Morgan is that he is


06· entitled to have the terms of the Settlement


07· Agreement enforced.· Now, the reality is that they


08· did not comply with the Agreement.· The agreement


09· was that this was to be paid within 30 days of this


10· Agreement.· That was done -- this was on March 31,


11· 2023.· That would have been, I guess -- March 31,


12· 2023, so the date for the payment of the money was


13· 30 days after that, which would've been late April


14· -- April 30th, I believe, of 2023.· They didn't pay


15· that to satisfied 'til 60 days later.· So when they


16· say, "We didn't do anything," yes, they did.· They


17· drafted the Agreement which contains onerous and


18· [sic] terms which are not included in the Mediated


19· Settlement Agreement.


20· THE COURT:· Let me make sure I understand


21· which one you're talking about.· Now normally, when


22· you go through mediation, you reach an agreement;


23· the parties that day try and draft something to


24· sign.· I'm assuming that's the one-page agreement.


25· MR HARTE:· That's correct, Your Honor.







01· THE COURT:· And that's the one that you're


02· alleging -- but just so I understand on the


03· mediation, I'm assuming the Bank has a


04· representative there.· Your client was there with


05· his attorney at the same time.


06· MR HARTE:· That's correct, Your Honor.


07· THE COURT:· Okay. So all the parties are


08· together when you reach this one-page, because I've


09· been in mediations where the mediator's law firm is


10· actually the one who drafts up the agreement and


11· says, "Is this outline what we said?," and


12· everybody sign off.· That's what I've got in my


13· mind.


14· MR HARTE:· Well, this is what I -- I believe


15· that's what happened here --


16· THE COURT:· Okay.


17· MR HARTE:· -- Okay?· And I -- Your Honor, I


18· have no question -- no question but what -- my


19· client is bound by this document that was signed on


20· March 31, 2023.· What I object to is that -- and


21· this is -- this is a little different from what I


22· have seen in mediation agreements, particularly on


23· the civil side of the court.· Many times you will


24· see a document that will say, "There will be a


25· comprehensive agreement which will include the







01· terms set forth in here and other terms as may be


02· relevant to this settlement."· This doesn't contain


03· that.· This is very specifically, "A more


04· comprehensive release will be executed


05· incorporating the terms of this agreement."· It


06· does not authorize the Bank, a sophisticated


07· financial institution, to go beyond the four


08· corners of this document.· Now, to allow them to do


09· that, where my client has -- I mean, first of all,


10· on that basis alone -- on that basis alone, the


11· second document that they are proposing to enforce


12· against Mr. Morgan is unenforceable, because it


13· violates the terms of the Agreement.· That, and


14· that alone, is sufficient.· You -- I mean, you've


15· entered into an agreement, and you say, "I'm going


16· to produce a more formal agreement which


17· incorporates the terms of this Agreement which


18· we've agreed to...".· Okay; fine and good, but you


19· don't get to add to it; you don't get to change it,


20· and if you do, you're not entitled to enforce it,


21· because it is not what you agreed to.· It's not


22· what Mr. Morgan agreed to, and that's reflected by


23· the fact that he has consistently said, "It's not


24· the Agreement -- this is not the Agreement I


25· signed."







01· · · · · · · · ·So, it's wrong to say that the Bank did


02· nothing.· The Bank exercised its power as a


03· sophisticated financial institution to take what


04· was agreed to and change it dramatically as they


05· have -- as they have -- sorry.· We generally won't


06· get into that.· I'll leave that alone, but the


07· bottom line is, when you ask yourself the question,


08· "All right, use this document that everybody signed


09· off and agreed to on March 31. Where did all the


10· other language come from?"· It didn't come from Mr.


11· Radeker. It didn't come from Mr. Morgan.· It came


12· from the Bank.· That is unconscionable.· That is


13· precisely what the Court's talking about when it


14· says a mistake can be corrected.· Even if a lawyer


15· makes the mistake, it can be corrected if there is


16· a manifest injustice which will occur.· We are not


17· saying that Mr. Morgan is to have a windfall of


18· $200,000.· We are saying that Mr. Morgan has the


19· right to the benefits that he negotiated in the


20· mediation.· So I think, Your Honor, if, Your Honor


21· -- if I have misspoken in any way, let me be very


22· clear.· We're not asking for a free ride.· We're


23· asking to be allowed to do what he was -- what he


24· had contracted with them to be allowed to do.· They


25· have attempted -- they have used multiple efforts







01· to prevent him from doing what they agreed to let


02· him do in the mediation.


03· · · · · · · · ·Now, the Bankruptcy Court, Your Honor,


04· that is a -- that is a rabbit hole that is not


05· going to come out on the sunny side of the street.


06· You're going to end up in a sewer with that one,


07· because the rabbit hole don't work, because it's


08· not a final order of the Bankruptcy Court.


09· Everything she says about collateral estoppel would


10· be true if it were the final order of the


11· Bankruptcy Court; it is not.· Furthermore, it's a


12· different -- it's a different form entirely, but


13· the bottom line is my client negotiated and


14· obtained an agreement.· It was signed off on by


15· them.· They unilaterally changed it; he called it


16· to his lawyer's attention, "What in the world


17· happened there?"· I don't know.· I'll have to call


18· Radeker."· It doesn't matter, because the Agreement


19· that they want to enforce is not consistent with


20· what they agreed to in mediation, and therefore, it


21· is not enforceable.


22· MS KNIGHT:· Your Honor, if I may --


23· THE COURT:· Any brief response by the --


24· MS KNIGHT:· Yes, I'll be glad to --


25· THE COURT:· -- Plaintiff?· No need to rehash,







01· --


02· MS KNIGHT:· Yes.


03· THE COURT:· -- but you got anything that --


04· MS KNIGHT:· This is the first I've heard that


05· this Agreement is unconscionable.


06· MR HARTE:· [Chuckle]


07· MS KNIGHT:· I can't -- honestly, Your Honor,


08· I'm looking at it.· These terms are standard choice


09· of law.· Where do you sue if you have a


10· disagreement?· How do you interpret headings?  I


11· mean, these are things that are in every formal


12· settlement agreement that I have ever seen.· So, I


13· don't know what could be considered unconscionable


14· when what's in here is exactly what the parties


15· agreed to: the payment, the dismissal of the


16· counter-claims, the uncontested foreclosure, and


17· the waiver of the deficiency judgment, and as far


18· as the statement that the Bank has tried to prevent


19· him from getting benefits under the Settlement


20· Agreement, there's no evidence of that.· Mr. Morgan


21· had the time he needed to pay the $1.3 million


22· short-payment.· That date came and went with no


23· payment.· It was not made.· The Bank had -- well,


24· we waited for the payment to come in.· It didn't


25· come in.· There's no evidence that the Bank







01· frustrated his ability to do that, and so I would


02· ask, Your Honor, to not consider that statement


03· because again, there's no evidence of that.· So


04· Your Honor, that's where we are.


05· THE COURT:· The Bankruptcy 389 -- Bankruptcy


06· 890, I think you cited.


07· MS KNIGHT:· Yes, sir.


08· THE COURT:· Do I have a copy of that?


09· MS KNIGHT:· I have one I can hand up.


10· THE COURT:· Okay.· One for Mr. Harte?


11· MS KNIGHT:· Yes, I have one. Yeah.


12· THE COURT:· Thank you.


13· MS KNIGHT:· Um-huh [yes].


14· THE COURT:· All right.· Well, given that I've


15· got -- I would like to look at that affidavit


16· again, because I didn't see it.· I was in a


17· conference Friday, so I didn't see it 'til this


18· morning.· I would like to look at that again, and


19· obviously the memorandum which has been submitted


20· here as well as the bankruptcy case.· So, I'll need


21· to look at those documents before I reach a


22· decision on it.


23· MR HARTE:· Thank you, Your Honor, and I don't


24· have the rule; I was trying to call it up on my


25· phone -- I don't have the rule, but I believe







01· sufficiently the affidavit is consistent with the


02· rule as to whether those affidavits can be supplied


03· in response to the -- on the base of law --  I


04· think -- I think I was timely, but even so, I would


05· ask the Court to consider it as important in the


06· nature of the unfairness of the transaction.


07· THE COURT:· All right.· Thank you.


08· MR HARTE:· Thank you, Your Honor


09· MS KNIGHT:· Thank you for your time, Your


10· Honor.· I appreciate you hearing us today on


11· special --


12· THE COURT:· Sure.


13· MS KNIGHT:· -- schedule.


14· [HEARING CONCLUDED AT 2:57 P.M.]
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01· THE COURT:· All right; have a seat. All right.


02· We are here on the case of Wells Fargo Bank versus


03· · · ·Michael G. Morgan and others, case number 2015-CP-


04· 02-2849.· We are here today on an amended motion


05· filed July 12, 2024.· It's a motion to withdraw and


06· strike the stipulation dismissing counter-claims


07· consenting to the foreclosure and waiving the


08· deficiency filed by Michael G. Morgan.· I also have


09· the Plaintiff Wells Fargo Bank's opposition to


10· · · ·Defendant Micheal G. Morgan's motion to withdraw


11· and strike the stipulation.


12· · · ·MR HARTE:· Yeah, Your Honor, I'm waiting on my


13· client.· He's on his way so -- but we can go ahead.


14· THE COURT:· All right.· And I have the


15· exhibits that were e-filed according to that, and I


16· also have the Defendants' affidavit which was


17· · · ·e-filed -- or I got emailed this morning, I think a


18· copy.· Has it been e-filed yet, Mr. Harte?


19· MR HARTE:· Are you - You're referring to the


20· affidavit?


21· · · · · · THE COURT:· Yes.


22· MR HARTE:· I have the original with me, Your


23· Honor, and I --


24· THE COURT:· Well, I'm going to let you e-file


25· that.· I've got your copy --
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01· MR HARTE:· Thank you, Your Honor.


02· THE COURT:· You emailed a copy --


03· MR HARTE:· I will do that. Thank you.


04· THE COURT:· -- to me and Counsel.


05· MR HARTE:· Thank you, Your Honor.


06· THE COURT:· Okay. So it has not been e-filed.


07· Okay. All right.· So, for the record, who do we


08· have here on behalf of the moving party, Mr.


09· Morgan?· Mr. Harte, put your name on the record


10· please.


11· MR HARTE:· Yes, sir.· John Harte for Michael


12· Morgan, Your Honor.


13· THE COURT:· And for the Plaintiff.


14· · · · · · MS KNIGHT:· Good afternoon, Your Honor. Stacie


15· Knight for Wells Fargo.


16· THE COURT:· All right.· All right, Mr. Harte,


17· this is your motion.· I'll be glad to hear from you


18· first.


19· · ·MR HARTE:· Thank you, Your Honor.· This is a


20· situation in which the Plaintiff Wells Fargo has


21· been involved in matters related to Mr. Morgan and


22· numerous other lenders across the United States.


23· The conduct of Wells Fargo and its a -- the unit


24· that it purchased, Wachovia, was the subject of a


25· class-action lawsuit in California.· As a result of
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01· that class-action lawsuit, the lenders were granted


02· certain benefits.· Subsequently, it was held by the


03· California Court that Wells Fargo had not complied


04· with the terms of the settlement agreement, and


05· there were further sanctions imposed on Wells


06· Fargo, and additional benefits were added to the


07· lenders including Mr. Morgan.· Again, Wells Fargo


08· has yet to fully comply with the terms of that


09· agreement or orders from California, but


10· nevertheless, Wells Fargo instituted, as I


11· understand, the foreclosure proceedings in South


12· Carolina to which Mr. Morgan filed counter-claims


13· and objections.· Subsequent to that, they went into


14· mediation, and as a product of that mediation, a


15· mediation memo was executed on behalf of the


16· parties including Mr. Morgan and the


17· representatives of Wells Fargo.· The terms of that


18· agreement were set out in a one-page Mediated


19· Settlement Agreement which is attached to the


20· affidavit which I provided to the Court earlier,


21· and which I will e-file as directed.


22· · · · · · · · ·That, for me, those terms were quite


23· clear, Your Honor.· Among other things, Wells Fargo


24· was to pay $200,000 to Mr. Michael Morgan within 30


25· days of the Agreement.· That's important, Your
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01· Honor, for two reasons.· One, as of the date of


02· that mediation, under the terms of the class-action


03· settlement in California, Mr. Morgan would have


04· been entitled to $300,000, although the negotiation


05· ended up with him being given $200,000.· That was


06· the number one -- that's the number one provision


07· of the Mediated Settlement Agreement.· Then, Your


08· Honor, it proceeds to address the issue of what


09· will happen moving forward, which includes the


10· Plaintiff would move forward with the --


11· [inaudible] -- Your Honor, the record will reflect


12· that my client has arrived.· The Mediated


13· Settlement Agreement also then provided that there


14· would be a proceeding with the foreclosure action,


15· and that he would have the right, prior to the


16· judicial foreclosure sale, to pay 1.3 million to


17· satisfy the mortgage, and that would be the -- that


18· would resolve his obligation to Wells Fargo.· Then,


19· there was an agreement that there would be a


20· general release between the parties, and there


21· would be a confidentiality -- I'm sorry,


22· comprehensive contractual confidentiality and non-


23· disparagement provision for which the sum of $100


24· was being paid, which is obviously part of the


25· overall transaction.· Now, subsequent to that, Your
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01· Honor, there was a document created which was


02· called Confidentiality Settlement -- Confidential


03· Settlement Agreement and Release, and that was


04· presented to my client by his then-attorney Mr.


05· Radeker.· My client marked up the document and


06· executed a signature page on May 24th of 2023.· The


07· signature was affixed to and part of the document


08· which he had marked up.· Subsequent to that, the


09· unmarked document was submitted to opposing counsel


10· by Mr. Radeker.· That was a mistake on Mr.


11· Radeker's part, and Mr. Radeker did not have the


12· authority to execute or -- sorry, to deliver that


13· document because, in fact, the document which my


14· client had signed had been changed by his own hand.


15· The Agreement also provided -- the Agreement that


16· was -- the document that was attached - was passed


17· up -- provided that there would be a dismissal of


18· counter-claims by Mr. Morgan with prejudice.


19· · · · · · · · ·Now, our position is that the Plaintiff


20· is not entitled to enforce the document which they


21· are presenting as being the Settlement Agreement


22· because, in fact, it is not the Settlement


23· Agreement, and it is not what was signed by my


24· client.· And, Your Honor, I have provided an


25· affidavit to that effect, and the affidavit also
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01· touches on some other issues with respect to this


02· transaction.· I have a memorandum of law to pass


03· up, Your Honor.· There is an error in the text of


04· it, but the essence of it is that Mr. Morgan, by


05· law in South Carolina, is entitled to have the


06· agreement that they are saying is the Agreement


07· rejected, and I will, if I may, Your Honor, I'm


08· just going to make a quick change here because the


09· language that was -- ended up in this -- I had to


10· do it rather quickly.· There's a little error here.


11· If I may just make that one change.


12· THE COURT:· All right.


13· MR HARTE:· ·I will just -- I've made it.· This


14· is the change.· This is an error right here that


15· whoever typed that made a mistake there.


16· MS KNIGHT:· Okay.


17· MR HARTE:· ·Your Honor, this is a memorandum


18· of law that we prepared on the subject, and Your


19· Honor, the point being, first of all, the document


20· that was presented to the Court -- or is being


21· presented to the Court -- for enforcement, and the


22· document by which the attorney executed the


23· dismissal of counter-claims was not the Agreement


24· entered into by Mr. Morgan.· The Agreement which he


25· signed had his changes on it, and then, the
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01· affidavit which we prepared, Your Honor, he sets


02· out in that affidavit the changes -- some of the


03· changes -- that were essential in terms of the


04· document that they are claiming to be the


05· Settlement Agreement.


06· · · · · · · · ·Now, we rely, Your Honor, on the rule in


07· South Carolina that to be enforceable, settlement


08· agreements must be either entered into the Court's


09· record or acknowledged in open court and placed


10· upon the record.· That's from Buckley v. Shealy and


11· is cited in the brief which I provided, and there's


12· an extended discussion in Motely v. Williams which


13· is also cited in the brief which I provided.· And


14· the reality simply is, Your Honor, that this


15· agreement, such as it is, was not submitted to the


16· Court or was not approved.· Secondly, Your Honor,


17· because the document deviates dramatically from the


18· Agreement which was entered into in mediation, it


19· would be a manifest and great wrong to enforce an


20· agreement against my client when he did not sign


21· the document as it is being presented and did not


22· agree to it.


23· · · · · · · · ·Now, I want to point out just a few of


24· deviations from the Agreement that was -- from the


25· document that is presented back to the Court, Your
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01· Honor.· For example, the Agreement required a


02· payment of $200,000 within 30 days of the Mediation


03· Agreement being executed.· That did not occur.


04· Since that was not -- since that did not occur, and


05· my client did not agree for that payment to be


06· late, they cannot enforce an agreement against him.


07· Secondly, Your Honor, the time to refinance should


08· have been extended if, in fact, the payment of the


09· $200,000 was justifiably delayed, then it should


10· have been a delay granted to him to affect the


11· refinance.· Now that's very important, Your Honor,


12· because my client has the refinance available to


13· comply with the terms that he agreed to in the


14· mediation.


15· · · · · · · · ·So, what they have done is they have


16· unilaterally breached the Agreement, extended on


17· their own behalf a delay in the payment, and they


18· have prejudiced my client by not extending the same


19· extension to him.· There was no agreement, Your


20· Honor, in the mediated Mediation Agreement.· There


21· is nowhere that there is an agreement to the


22· dismissal of the claims with prejudice, and that is


23· because the money was not paid in a timely fashion.


24· There is absolutely nothing in the agreement that


25· allows for a delay in payment by Wells Fargo.· If
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01· the payment is delayed, there is no consideration


02· requiring my client to dismiss his claims -- his


03· counter-claims with prejudice.· Paragraph nine of


04· the document which has been presented contains a


05· statement that he has given up his right to loan


06· modification.· That is not in the Mediated


07· Agreement.· That is an entirely new term.· That's


08· important because those loan modification rights


09· were won in the class-action that was resolved in


10· the litigants' favor -- in the borrowers' favor --


11· in California and had been repeatedly enforced


12· against Wells Fargo, and Wells Fargo has been


13· sanctioned for not acting in good faith with


14· respect to those rights.


15· · · · · · · · ·Then, Your Honor, we have the fact that


16· in compliance -- in the efforts to implement and


17· obtain the benefits of the rights won under the


18· class-action litigation, my client has made


19· application, and they have been wrongfully


20· rejected.· Those wrongful rejections give my client


21· certain rights under the class-action which have


22· not been rescinded and have not been surrendered by


23· him, but the effect of the document which he did


24· not approve and to which his signature was


25· wrongfully attached would in affect have the effect
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01· of depriving him of those benefits.


02· · · · · · · · ·Now, the document which is being


03· presented to the Court also contains a severability


04· provision, which essentially says if any one


05· element of the agreement is not complied with, that


06· does not alter the enforceability of the other


07· elements.· That is not a part of the Mediated


08· Agreement.· There is no reference to a right of


09· preservation upon non-compliance, so what -- what


10· they're trying to do is to avoid the effect of


11· their breach in that they did not pay the $200,000


12· when it was due, and my client didn't agree to


13· that, and that was marked out of the document he


14· provided.


15· · · · · · · · ·Now, the point being, first of all, this


16· agreement has never been presented to the Court for


17· approval; there are cases in which litigants have


18· stood before the Court and denounced their


19· agreement to a contract, and then subsequently


20· said, "Well, that wasn't the contract I intended.


21· That wasn't the way that I intended it," or, they


22· have said, "My attorney entered into that agreement


23· without my authority," but those are


24· distinguishable from where we are today because my


25· client has never been in court.· He has never said
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01· that this agreement -- document which they are


02· presenting is his agreement, that he has never


03· consented to that document being made an approved


04· settlement by the Court.· Moreover, Your Honor, and


05· most importantly, pursuant to the rule of law at


06· South Carolina which speaks to the issue of what


07· happens in the event of a unilateral mistake, the


08· cases hold that, while unilateral ground is not by


09· itself grounds for rescinding a contract, a


10· contract may be rescinded for unilateral mistake


11· only when the mistake has been induced by fraud,


12· deceit, misrepresentation, concealment or


13· imposition of the party opposed to the rescission


14· without negligence on the part of the party


15· claiming rescission or when the mistake is


16· accompanied by a very strong and extraordinary


17· circumstance that will make it a great wrong to


18· enforce the agreement, and that is King v. Oxford,


19· cited at 282 South Carolina 307, 318 Southeast 2nd


20· 125; it's a Court of Appeals case from 1984.· It's


21· good law in South Carolina.


22· THE COURT:· Is that in your brief?


23· MR HARTE:· It is, Your Honor.


24· THE COURT:· Okay.


25· MR HARTE:· It is also cited in Scott v. Mid-
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01· Carolina Homes 293 South Carolina 191.  I


02· apologize; I don't have the Southeast cited.


03· · · · · · · · ·Your Honor, the point being that there


04· are a multitude of reasons why the document which


05· they wish to enforce against my client is invalid.


06· First of all, it was not signed by my client.· It


07· is important to note, none of the pages are


08· initialed.· That's a very important document, and


09· the fact that these pages are not initialed -- none


10· of the pages as I recall -- I'll have to look again


11· before I say something in error.· Just one moment.


12· I believe that I'm correct in stating that the


13· pages are not even numbered, Your Honor.· If I'm --


14· if I'm wrong, then I'll stand corrected, but I


15· believe I'm right.


16· MS KNIGHT:· They're numbered.


17· MR HARTE:· All right, then they're numbered,


18· but they are not initialed, and that's very


19· important because -- and then the reason is very


20· important is that -- and again, Your Honor,


21· attached to my client's affidavit is the memorandum


22· that was created at the conclusion of mediation.


23· The fact that those pages are not initialed becomes


24· very important because the content of the document


25· which they wish you to support is dramatically
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01· different from the document which was signed at the


02· conclusion of mediation.· Those differences make it


03· impossible for the Court to approve what they have


04· done and are doing without creating a manifest


05· wrong and a great wrong to my client, because he


06· will lose substantial rights which were hard won in


07· a class-action lawsuit twice in California, and


08· which twice have resulted in the Courts in


09· California sanctioning Well Fargo for non-


10· compliance, and as to which, Wells Fargo has


11· continued its non-compliance even until today,


12· because they are not receiving the loan


13· modification applications in good faith; they're


14· not handling them in good faith, and now they


15· propose by taking advantage of what they know to be


16· wrong -- Mr. Morgan has -- and this is also


17· important, Your Honor.· It's not like Mr. Morgan


18· waited a long time to call this to anybody's


19· attention.· He made this known as soon as he knew


20· what had happened, and that's important.· But they


21· want to take advantage of that because it erases a


22· number of benefits that he received in the


23· settlement of the class-action lawsuit in


24· California.


25· · · · · · · · ·Now, Your Honor, they want to cite to you
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01· some events that occurred in Bankruptcy Court;


02· however, those events in Bankruptcy Court were not


03· final orders of the Bankruptcy Court.· They are not


04· binding on this Court.· They -- he is not


05· collaterally estopped by a pendente lite order


06· which is not converted to a final order of the


07· Bankruptcy Court, and when that bankruptcy case was


08· dismissed, those orders ceased to have any


09· validity.· So that is not a collateral estoppel


10· against him in this case.· I believe -- I believe,


11· Your Honor, that pretty well covers our position.


12· Thank you, Your Honor.


13· THE COURT:· All right. We'll be glad to hear


14· from the Plaintiff.


15· MS KNIGHT:· ·Your Honor, I do have a motion to


16· strike the affidavit, if I could hand it up.· May I


17· approach?


18· THE COURT:· Yes.


19· MS KNIGHT:· My bases are pretty clearly laid


20· out in the motion, but the affidavit is untimely.


21· Mr. Morgan's --


22· MR HARTE:· I don't -- I don't -- excuse me --


23· MS KNIGHT:· -- motion -- Mr. Morgan's --


24· MR HARTE:· Excuse me. I don't know that I've


25· been served with that. Have I been served --
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01· MS KNIGHT:· I just handed it to you.


02· MR HARTE:· -- with that? Oh, you did?


03· MS KNIGHT:· Yeah.


04· MR HARTE:· Oh, sorry.· Thank you.


05· MS KNIGHT:· The motion was not supported by


06· any affidavits or evidence, and, Your Honor, I


07· think you'll see that most of the statements that


08· are in there aren't responsive to anything that I


09· had in my materials that I submitted in opposition


10· to the motion.· So that affidavit should have been


11· served with a motion that was filed in July.  I


12· received it at 3:06 PM on Friday, so it's untimely.


13· · · · · · · · ·Your Honor, there is also a lot of


14· statements in there that are outside the scope of


15· the issues before the Court.· You heard a lot of


16· argument just now about the class-action settlement


17· agreement that is not even before the Court.· The


18· Defendant has not put it into the record, and, Your


19· Honor, I'll· present to you that the loan


20· modification program that they claim Mr. Morgan is


21· entitled to ended almost ten years ago.· That


22· settlement is done; over.· Litigation has been


23· dismissed.· That's it.· That program is done.


24· · · · · · · · ·We did invite Mr. Morgan multiple times


25· throughout this litigation through his attorney,







Page 18
01· Mr. Radeker, who I will note is still counsel of


02· record in this case.· He has never withdrawn.· So


03· on the record, he still represents Mr. Morgan as


04· far as all outside parties are concerned, but we


05· did invite him to apply for loan modifications


06· outside of that Settlement Agreement because it was


07· over.· Those request overtures were ignored, never


08· responded to, and the reason, Your Honor, that


09· there's this provision about foregoing the loan


10· modification is because Mr. Morgan was agreeing to


11· consent to foreclosure.· So obviously, he was not


12· going to be entitled to any loan modifications


13· whether pursuant to a class-action settlement


14· agreement -- Again, the terms of which are not


15· before the Court at all.· That ended 10 years ago.


16· · · · · · · · ·So, Your Honor, we move to strike on that


17· basis, and also, Your Honor, there are multiple


18· paragraphs in there that are legal conclusions.


19· Mr. Morgan purports to opine that things are not


20· binding on him, things are not collateral estoppel,


21· fraud, all of these things, and those are all legal


22· conclusions, not facts that he is not entitled to


23· state.· And then, again, Your Honor, the basis for


24· this motion is (b)(1), fraud -- I mean, excuse me,


25· mistake or inadvertence, and this affidavit that we
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01· were presented with on Friday afternoon, now


02· alleges fraud, I am presuming under 60(b)(3), so


03· that's a wholesale change in theory that was not


04· put forth in the motion, and so we move to strike


05· on that basis as well.


06· · · · · · · · ·But, Your Honor, I will put that aside


07· and address the merits of this motion, if you will.


08· Mr. Harte said -- made a big deal that this


09· agreement was not read into open Court.· This is


10· not an agreement of counsel.· Mr. Morgan has signed


11· the document.· Number one, he signed the Mediation


12· Agreement, and he is not disputing that he signed


13· that.· So, this is not an agreement of counsel that


14· clients were not involved in.· This is an agreement


15· that clients signed and attorneys signed.· So that


16· rule doesn't apply here anyways.· Mr. Morgan --


17· THE COURT:· When you say "rule", you mean Rule


18· 41 that they're relying on?


19· MS KNIGHT:· I think he said Rule 43(k).


20· THE COURT:· Is that --


21· MS KNIGHT:· He's saying under that rule it's


22· not valid because --


23· THE COURT:· Is that 43(k)?· Is that right, Mr.


24· Harte?


25· MR HARTE:· I believe it's 41 and 43, Your
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01· Honor.


02· THE COURT:· Okay, 41 and 43. Okay.


03· MR HARTE:· Thank you, Your Honor.


04· MS KNIGHT:· That rule doesn't apply here, and


05· Your Honor, I do want to -- before I get to the


06· merits of the evidence, I do want to revisit this


07· collateral estoppel issue.· Right on the eve -- and


08· I just want you to keep in mind, too, Your Honor,


09· what Mr. Morgan is asking you to do.· Wells Fargo


10· paid him the money; we paid him $200,000.· He took


11· the money; he didn't complain, and then, when we


12· got to the eve before closure, he filed for


13· bankruptcy to stop it from happening.· We had the


14· final hearing scheduled; Mr. Radeker was going to


15· appear; I was going to appear; foreclosure counsel


16· was going to appear.· He filed for bankruptcy on


17· the eve of that hearing, which was his right to do.


18· Wells Fargo filed a motion for relief from the


19· automatic stay, basically saying, "We have a


20· settlement; we're entitled to foreclose.· This is


21· what Mr. Morgan agreed to."· Mr. Morgan made the


22· exact same arguments that he's making before you


23· today: "I signed a different document."· Where's


24· the different document that he signed?· To this


25· day, we have never even seen this other document
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01· that he says he hand-wrote changes to.· It's never


02· been produced, and that was something that the


03· Bankruptcy Court noted.· So, even after the


04· Bankruptcy Court noted that no documentary evidence


05· was presented to support that accusation, we still


06· don't have that evidence today.· So Mr. Morgan


07· said, "I didn't sign the agreement.· I signed a


08· different agreement," and the Bankruptcy Court


09· said, "No.· Your lawyer transmitted the document


10· with your signature to counsel for Wells Fargo."


11· There is absolutely no dispute here that the


12· document that was submitted to the Bankruptcy Court


13· and that is on file with party signatures to it is


14· not the document Mr. Radeker sent to me.· Mr.


15· Radeker sent me the document -- what my client


16· signed matches up exactly with what Mr. Radeker


17· sent to me.· So, there is no accusation here that


18· the Bank was involved in any of this -- had any


19· knowledge of it.


20· · · · · · · · ·Mr. Radeker presented this document as a


21· document that his client had signed.· Mr. Morgan is


22· bound by that.· Mistakes of an attorney are imputed


23· to the client.· That is the law in South Carolina.


24· Since early 1900s, that's been the law.· Your


25· Honor, the case law is replete with cases where
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01· clients say, "I didn't authorize my lawyer to do


02· that; I told my lawyer to do something else," and


03· the Courts say, "That's -- that's too bad.· If you


04· have an issue with something that your lawyer did,


05· your issue was with your attorney."· And, Your


06· Honor, I want to note, too, that Mr. Radeker isn't


07· here today; they haven't called him to testify, and


08· under South Carolina law, that should be taken as


09· an adverse inference against them.· That's on the


10· case law of Arnold v. Yarborogh 316 S.E. 2nd at


11· 418.· It's a Court of Appeals case where the movant


12· in that case also said that their attorney settled


13· the case without their authority to do so, and the


14· Court said, "Well, you didn't call your lawyer to


15· back you up, so that is an adverse inference that


16· should be drawn against you."


17· · · · · · · · ·But going back to the collateral estoppel


18· issue, Your Honor, the Bankruptcy Court fully heard


19· these issues.· Mr. Morgan testified in person.· The


20· Court got a chance to observe his testimony, assess


21· his credibility and, at the end of the day, the


22· Court said, "This is a binding settlement


23· agreement.· You've presented no evidence to show


24· that what you say you signed -- or what was signed


25· -- is not what you said, and the Bank is entitled
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01· to foreclose."· Now, Mr. Morgan wants to get around


02· that ruling, obviously, because, he had his day in


03· court, the issues were decided against him, and he


04· says, well, because he dismissed his bankruptcy,


05· that order wasn't binding on him.


06· · · · · · · · ·Your Honor, they haven't presented any


07· authority today to support that argument, but in


08· prior submissions with the Court, Counsel cited in


09· res Dumontier -- I think is how you say it -- it's


10· 389 Bankruptcy 890 -- to support their argument


11· that, because the bankruptcy was dismissed, the


12· Bankruptcy Court's findings on these very issues


13· are not binding on him, and actually, Your Honor,


14· if you read that case, it goes against them.· What


15· I put in that case is that the debtor filed for


16· bankruptcy -- I believe it was her ex-husband filed


17· proof-of-claim in that case, claiming a secured


18· interest in some of the debtor's property.· The


19· Court held a hearing, ruled and opined on the


20· objections to that proof-of-claim and determined


21· that the husband's interest was actually an


22· unsecured interest, and then the debtor dismissed


23· the bankruptcy.· A couple years later -- or a year


24· later -- she refiled the bankruptcy.· Her ex-


25· husband refiled his proof-of-claim, again claiming
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01· his secured interest in the property.· The debtor


02· filed an objection saying, "No, no, no.· This is


03· unsecured.· Court, you've already determined these


04· issues," and the husband argued that -- exactly as


05· they are doing here -- that under the section 349,


06· because the bankruptcy had been dismissed, those


07· prior court determinations were not binding on him,


08· and the Bankruptcy Court said, "That is not how


09· this works.· Just because the bankruptcy is


10· dismissed does not undo previous orders that I've


11· made relating to status of creditors."· The


12· bankruptcy restores rights and properties to -- for


13· example, say you have a preference claim or


14· something, those kinds of things go out the window,


15· but prior orders of the court do not evaporate, and


16· what the Court said is that "This is the same


17· dispute, the same cause of action -- namely whether


18· the debtor has a secured claim -- and I've already


19· decided that."· So regardless of the fact that the


20· prior bankruptcy was dismissed, that prior order is


21· still binding and conclusive.


22· · · · · · · · ·So, Your Honor, we would submit that this


23· is a wrongful attempt at a second bite at the


24· apple.· Mr. Morgan had his day in court on these


25· issues; the Bankruptcy Court ruled against him, and
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01· again, I want to stress, he took the money.· We


02· paid the money, and he took it, and so now what he


03· wants you to do is to say, "You get to keep the


04· money, but the Bank doesn't get the benefit of any


05· of the things that it negotiated for in exchange,"


06· which include dismissal of the counter-claim with


07· prejudice, which is in paragraph two of the


08· Mediated Settlement Agreement.· The Bank waived its


09· deficiency judgment against Mr. Morgan.· That was


10· also something that we bargained for in exchange


11· for the $200,000.· Again, that we paid.· Mr. Morgan


12· negotiated the check, accepted it, and never said


13· anything to us at that time.· The first time he


14· raised his issues in court was in front of the


15· Bankruptcy Court, which again, he had his day


16· there, and the Court ruled against him.


17· · · · · · · · ·So, Your Honor, turning to the merits,


18· there are a couple things that I want to address.


19· The motion, again, was brought under Rule 60(b)(1)


20· for mistake or inadvertence, and one of the


21· requirements under that rule is that there is a


22· lack of prejudice to the non-moving party, and


23· that's the Microtronics case out of the Court of


24· Appeals.· It's 548 S.E. 2nd 223.· There can be no


25· such showing here.· The Bank paid the money.
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01· Again, Mr. Morgan took the money and said nothing.


02· So we will be very prejudiced if the Court allows


03· him to do what he's asking you to do, which is


04· allow him to keep the money, and then, we are then


05· taken away every benefit that we bargained for


06· under that Settlement Agreement.· That is


07· prejudiced on its face.


08· · · · · · · · ·Mistake or inadvertence -- again, the law


09· is clear that attorney mistakes are imputed to the


10· client.· That's the Shelton case, 439 S.E. 2nd 833;


11· the Pour case, 89 S.E. 2nd 570; Arnold v. Yarborogh


12· 316 S.E. 2nd 417; Motley v. Williams, 647 S.E. 2nd


13· at 247, and I want to highlight in that case, in


14· the Motley case, the Court says, "Any communication


15· failure or mistake on the part of an attorney is


16· directly attributable to his client.· Relief from


17· such error rests in an action against the lawyer.


18· Any mistake that may have occurred, was solely the


19· result of a· communication breakdown between the


20· movant and his attorney, as prescribed by the law


21· of the State, the movant is bound by his actions --


22· the actions of his lawyer."· Again, there's no


23· claim that the Bank did anything here.· We had no


24· knowledge of this.· We weren't involved.· Mr.


25· Radeker sent us the signed Settlement Agreement,
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01· and acting on those representations, the Bank paid


02· the money, and again, Mr. Morgan, he accepted the


03· money.· And it was only to the point where we got


04· to the sale -- or to the final hearing that -- we


05· get to the -- and then he files for bankruptcy; we


06· get there, and he says, "Wait. I didn't agree to


07· this."· So again, if Mr. Radeker made a mistake --


08· which, again, he's not here -- and that's an


09· adverse inference against them.· He's not here.


10· And, again, there are no documents showing what


11· changes were made.· Where are the hand-written


12· changes that were submitted to Mr. Radeker?· If


13· they're claiming some type of fraud, it's clear and


14· convincing of this.· There's no documentary


15· evidence, and also, I would just say, Your Honor,


16· that under Rule 60(b), the fraud promise (3) --


17· which requires fraud by the adverse party -- so the


18· type of fraud that they are alleging, which, again,


19· there's no evidence, I would submit, much less


20· clear and convincing under 60(b)(3).· That -- that


21· won't work.· It has to be fraud by the other side,


22· and that's not alleged here, nor could it be.


23· · · · · · · · Your Honor, I would also just say that you


24· could deny this motion on all the grounds I've


25· listed but also waiver, estoppel and ratification.
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01· Again, Mr. Morgan now claims -- and for the first


02· time I believe in the affidavit he submitted on


03· Friday -- that, "No, no, no.· Now my complaint


04· isn't that I didn't sign the document; it's that


05· you were late paying me, and so I get to declare


06· the whole Agreement void."· Well, he's -- he waived


07· that argument, and he's estopped from making that


08· argument, because again, he took the money knowing


09· -- if he thought it was late, and that the Bank


10· shouldn't have paid -- the Bank was late making the


11· payment, and that the Agreement was breached, then


12· he should've said something at that time instead of


13· taking the money and then waiting all this time to


14· complain.


15· · · · · · · · ·And, Your Honor, ratification as well.


16· There's a South Carolina case called L.F.S. Corp v.


17· Kennedy, 287 South Carolina 162.· It's a Supreme


18· Court case from 1985, and they say, "If you are


19· complaining that your lawyer settled your case


20· without your permission or did something wrong, and


21· then you take the money, and you endorse the check,


22· you've ratified that."· ·So, Your Honor, you can


23· deny that motion on any of these grounds: no


24· evidence, collateral estoppel or res judicata.· It


25· fails on the merits waiver, estoppel or
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01· ratification.


02· · · · · · · · ·And, Your Honor, I just want to go back


03· again.· The Mediated Settlement Agreement says that


04· the parties will -- it says, "The parties


05· acknowledge that a more comprehensive release will


06· be executed, incorporating the terms of this


07· Agreement."· So the intention was always, "This is


08· the outline of our agreement; we will get a more


09· comprehensive settlement agreement; everybody will


10· sign it."· Your Honor, in my declaration, I outline


11· the timeline of my communications with Mr. Radeker.


12· There were some weeks where I tried to reach him


13· multiple times, and I didn't get a response.· So


14· yes, there were delays.· We needed a W-9 for tax


15· purposes.· That wasn't given to us.· So, there were


16· delays, but again, Mr. Morgan took the money on


17· June 7th.· We delivered the check; that was the


18· last we heard.· Right?· We paid the money; we have


19· a settlement agreement.· We paid the money on the


20· reliance that what we bargained for was


21· enforceable.· The dismissal of the counter-claims


22· with prejudice -- which is in paragraph two of the


23· Mediated Settlement Agreement -- it's also in the


24· settlement document that, from our perspective, Mr.


25· Morgan signed -- he would not contest the
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01· foreclosure.· That, again, is in paragraph two.


02· It's also in the formal Settlement Agreement, and


03· that we would waive the deficiency judgment.· We


04· did all that, and Mr. Morgan agreed, again, to


05· dismiss the claims with prejudice.· Mr. Radeker did


06· that on his behalf when he filed the stipulation of


07· dismissal, which dismisses the counter-claims with


08· prejudice, and also we waived the deficiency


09· judgment.


10· · · · · · · · ·So I -- I am at a loss as to how someone


11· can come into court and say, "I've gotten all the


12· benefits under the Settlement Agreement, and you


13· aren't entitled to any, and I get to keep it.  I


14· get to keep those benefits, but you, you shouldn't


15· get anything, and by the way, the Agreement's void


16· even though you did nothing wrong."· Mr. Radeker


17· communicated to us the signature page, the signed


18· Settlement Agreement.· It matches exactly what the


19· document my client signed.· I have the emails in


20· there, the· transmittals -- everything.· There is


21· no dispute that my client signed the document that


22· Mr. Radeker sent and that which he represented was


23· his client's signature on the Settlement Agreement.


24· THE COURT:· All right.


25· MR HARTE:· May I -- if I may, Your Honor?
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01· Let's just be clear on one thing here that's very


02· important.· Counsel says the Bank did nothing.


03· Well, not exactly because they were responsible for


04· drafting this Agreement, and it's not that we're


05· saying that he gets to keep the 200,000, and that's


06· it.· We just get to walk away; period.· That's it;


07· the deal's over.· No.· What we're saying is on the


08· grounds of the motion -- which do not require


09· affidavits because they're built on the documents


10· themselves -- what we're saying is the parties are


11· bound by the Mediated Settlement Agreement.· That's


12· what we're saying.· Now, where did all this other


13· stuff in the document that they want you to enforce


14· come from?· It didn't come from Mr. Morgan.· It


15· didn't come from Mr. Radeker.· It came from the


16· Bank.· The Bank doesn't have clean hands, Your


17· Honor, because the Agreement says, "The release" --


18· it says here, "The release will include a


19· comprehensive" so forth and so on -- "parties


20· acknowledge that a more comprehensive release will


21· be executed, incorporating the terms of this


22· Agreement."· It does not say that the Bank, which


23· is, as the Supreme Court of South Carolina has


24· noted, that banks of this nature are sophisticated


25· financial institutions.· It does not say that the
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01· Bank gets to add terms; gets to change things; gets


02· to -- gets to make differences which dramatically


03· alter the Agreement that was signed when the


04· mediation was completed on March 31 of 2023.· What


05· I am saying on behalf of Mr. Morgan is that he is


06· entitled to have the terms of the Settlement


07· Agreement enforced.· Now, the reality is that they


08· did not comply with the Agreement.· The agreement


09· was that this was to be paid within 30 days of this


10· Agreement.· That was done -- this was on March 31,


11· 2023.· That would have been, I guess -- March 31,


12· 2023, so the date for the payment of the money was


13· 30 days after that, which would've been late April


14· -- April 30th, I believe, of 2023.· They didn't pay


15· that to satisfied 'til 60 days later.· So when they


16· say, "We didn't do anything," yes, they did.· They


17· drafted the Agreement which contains onerous and


18· [sic] terms which are not included in the Mediated


19· Settlement Agreement.


20· THE COURT:· Let me make sure I understand


21· which one you're talking about.· Now normally, when


22· you go through mediation, you reach an agreement;


23· the parties that day try and draft something to


24· sign.· I'm assuming that's the one-page agreement.


25· MR HARTE:· That's correct, Your Honor.
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01· THE COURT:· And that's the one that you're


02· alleging -- but just so I understand on the


03· mediation, I'm assuming the Bank has a


04· representative there.· Your client was there with


05· his attorney at the same time.


06· MR HARTE:· That's correct, Your Honor.


07· THE COURT:· Okay. So all the parties are


08· together when you reach this one-page, because I've


09· been in mediations where the mediator's law firm is


10· actually the one who drafts up the agreement and


11· says, "Is this outline what we said?," and


12· everybody sign off.· That's what I've got in my


13· mind.


14· MR HARTE:· Well, this is what I -- I believe


15· that's what happened here --


16· THE COURT:· Okay.


17· MR HARTE:· -- Okay?· And I -- Your Honor, I


18· have no question -- no question but what -- my


19· client is bound by this document that was signed on


20· March 31, 2023.· What I object to is that -- and


21· this is -- this is a little different from what I


22· have seen in mediation agreements, particularly on


23· the civil side of the court.· Many times you will


24· see a document that will say, "There will be a


25· comprehensive agreement which will include the
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01· terms set forth in here and other terms as may be


02· relevant to this settlement."· This doesn't contain


03· that.· This is very specifically, "A more


04· comprehensive release will be executed


05· incorporating the terms of this agreement."· It


06· does not authorize the Bank, a sophisticated


07· financial institution, to go beyond the four


08· corners of this document.· Now, to allow them to do


09· that, where my client has -- I mean, first of all,


10· on that basis alone -- on that basis alone, the


11· second document that they are proposing to enforce


12· against Mr. Morgan is unenforceable, because it


13· violates the terms of the Agreement.· That, and


14· that alone, is sufficient.· You -- I mean, you've


15· entered into an agreement, and you say, "I'm going


16· to produce a more formal agreement which


17· incorporates the terms of this Agreement which


18· we've agreed to...".· Okay; fine and good, but you


19· don't get to add to it; you don't get to change it,


20· and if you do, you're not entitled to enforce it,


21· because it is not what you agreed to.· It's not


22· what Mr. Morgan agreed to, and that's reflected by


23· the fact that he has consistently said, "It's not


24· the Agreement -- this is not the Agreement I


25· signed."
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01· · · · · · · · ·So, it's wrong to say that the Bank did


02· nothing.· The Bank exercised its power as a


03· sophisticated financial institution to take what


04· was agreed to and change it dramatically as they


05· have -- as they have -- sorry.· We generally won't


06· get into that.· I'll leave that alone, but the


07· bottom line is, when you ask yourself the question,


08· "All right, use this document that everybody signed


09· off and agreed to on March 31. Where did all the


10· other language come from?"· It didn't come from Mr.


11· Radeker. It didn't come from Mr. Morgan.· It came


12· from the Bank.· That is unconscionable.· That is


13· precisely what the Court's talking about when it


14· says a mistake can be corrected.· Even if a lawyer


15· makes the mistake, it can be corrected if there is


16· a manifest injustice which will occur.· We are not


17· saying that Mr. Morgan is to have a windfall of


18· $200,000.· We are saying that Mr. Morgan has the


19· right to the benefits that he negotiated in the


20· mediation.· So I think, Your Honor, if, Your Honor


21· -- if I have misspoken in any way, let me be very


22· clear.· We're not asking for a free ride.· We're


23· asking to be allowed to do what he was -- what he


24· had contracted with them to be allowed to do.· They


25· have attempted -- they have used multiple efforts
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01· to prevent him from doing what they agreed to let


02· him do in the mediation.


03· · · · · · · · ·Now, the Bankruptcy Court, Your Honor,


04· that is a -- that is a rabbit hole that is not


05· going to come out on the sunny side of the street.


06· You're going to end up in a sewer with that one,


07· because the rabbit hole don't work, because it's


08· not a final order of the Bankruptcy Court.


09· Everything she says about collateral estoppel would


10· be true if it were the final order of the


11· Bankruptcy Court; it is not.· Furthermore, it's a


12· different -- it's a different form entirely, but


13· the bottom line is my client negotiated and


14· obtained an agreement.· It was signed off on by


15· them.· They unilaterally changed it; he called it


16· to his lawyer's attention, "What in the world


17· happened there?"· I don't know.· I'll have to call


18· Radeker."· It doesn't matter, because the Agreement


19· that they want to enforce is not consistent with


20· what they agreed to in mediation, and therefore, it


21· is not enforceable.


22· MS KNIGHT:· Your Honor, if I may --


23· THE COURT:· Any brief response by the --


24· MS KNIGHT:· Yes, I'll be glad to --


25· THE COURT:· -- Plaintiff?· No need to rehash,


Page 37
01· --


02· MS KNIGHT:· Yes.


03· THE COURT:· -- but you got anything that --


04· MS KNIGHT:· This is the first I've heard that


05· this Agreement is unconscionable.


06· MR HARTE:· [Chuckle]


07· MS KNIGHT:· I can't -- honestly, Your Honor,


08· I'm looking at it.· These terms are standard choice


09· of law.· Where do you sue if you have a


10· disagreement?· How do you interpret headings?  I


11· mean, these are things that are in every formal


12· settlement agreement that I have ever seen.· So, I


13· don't know what could be considered unconscionable


14· when what's in here is exactly what the parties


15· agreed to: the payment, the dismissal of the


16· counter-claims, the uncontested foreclosure, and


17· the waiver of the deficiency judgment, and as far


18· as the statement that the Bank has tried to prevent


19· him from getting benefits under the Settlement


20· Agreement, there's no evidence of that.· Mr. Morgan


21· had the time he needed to pay the $1.3 million


22· short-payment.· That date came and went with no


23· payment.· It was not made.· The Bank had -- well,


24· we waited for the payment to come in.· It didn't


25· come in.· There's no evidence that the Bank
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01· frustrated his ability to do that, and so I would


02· ask, Your Honor, to not consider that statement


03· because again, there's no evidence of that.· So


04· Your Honor, that's where we are.


05· THE COURT:· The Bankruptcy 389 -- Bankruptcy


06· 890, I think you cited.


07· MS KNIGHT:· Yes, sir.


08· THE COURT:· Do I have a copy of that?


09· MS KNIGHT:· I have one I can hand up.


10· THE COURT:· Okay.· One for Mr. Harte?


11· MS KNIGHT:· Yes, I have one. Yeah.


12· THE COURT:· Thank you.


13· MS KNIGHT:· Um-huh [yes].


14· THE COURT:· All right.· Well, given that I've


15· got -- I would like to look at that affidavit


16· again, because I didn't see it.· I was in a


17· conference Friday, so I didn't see it 'til this


18· morning.· I would like to look at that again, and


19· obviously the memorandum which has been submitted


20· here as well as the bankruptcy case.· So, I'll need


21· to look at those documents before I reach a


22· decision on it.


23· MR HARTE:· Thank you, Your Honor, and I don't


24· have the rule; I was trying to call it up on my


25· phone -- I don't have the rule, but I believe
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01· sufficiently the affidavit is consistent with the


02· rule as to whether those affidavits can be supplied


03· in response to the -- on the base of law --  I


04· think -- I think I was timely, but even so, I would


05· ask the Court to consider it as important in the


06· nature of the unfairness of the transaction.


07· THE COURT:· All right.· Thank you.


08· MR HARTE:· Thank you, Your Honor


09· MS KNIGHT:· Thank you for your time, Your


10· Honor.· I appreciate you hearing us today on


11· special --


12· THE COURT:· Sure.


13· MS KNIGHT:· -- schedule.


14· [HEARING CONCLUDED AT 2:57 P.M.]
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		signatures (1)

		signed (24)

		simply (1)

		sir (1)

		situation (1)

		solely (1)

		sophisticated (1)

		South (12)

		Southeast (2)

		speaks (1)

		Stacie (1)

		stand (1)

		state (2)

		statement (1)

		statements (2)

		States (1)

		stating (1)

		status (1)

		stay (1)

		stipulation (3)

		stood (1)

		stop (1)

		stress (1)

		strike (5)

		strong (1)

		stuff (1)

		subject (2)

		submissions (1)

		submit (2)

		submitted (6)

		subsequent (3)

		subsequently (2)

		substantial (1)

		sum (1)

		support (4)

		supported (1)

		Supreme (2)

		surrendered (1)

		taking (2)

		talking (1)

		tax (1)

		ten (1)

		term (1)

		terms (13)

		testified (1)

		testify (1)

		testimony (1)

		text (1)

		then-attorney (1)

		theory (1)

		thing (1)

		things (8)

		thought (1)

		til (1)

		time (8)

		timeline (1)

		timely (1)

		times (3)

		today (7)

		told (1)

		touches (1)

		transaction (2)

		transmittals (1)

		transmitted (1)

		turning (1)

		type (2)

		typed (1)

		understand (3)

		undo (1)

		unilateral (3)

		unilaterally (1)

		unit (1)

		United (1)

		unmarked (1)

		unsecured (2)

		untimely (2)

		valid (1)

		validity (1)

		versus (1)

		void (2)

		W-9 (1)

		Wachovia (1)

		Wait (1)

		waited (1)

		waiting (2)



		Index: waive..years

		waive (1)

		waived (3)

		waiver (2)

		waiving (1)

		walk (1)

		weeks (1)

		Wells (19)

		wholesale (1)

		Williams (2)

		window (1)

		withdraw (2)

		withdrawn (1)

		won (3)

		work (1)

		works (1)

		would've (1)

		wrong (8)

		wrongful (2)

		wrongfully (2)

		Yarborogh (2)

		year (1)

		years (3)










Transcript Request Form
Pursuant to Rule 207 and 607 of the South Carolina Appellate Court Rules, the transcribed papcr copy is
the official record of court procccdings. You may request a transcript by complcting this form and emailing
it to the Court Reporter and to SouthCarolina Court Administration at transcriptsasccourts.org. Click here
for instructions on how to find the court reporter's cmail and mailing addresses. Once the court reporter
receives your request, it will beprocessedpursuant to Rule 207 and 607 of the SCACR. Rule 607(h) governs
the fees for transcripts, which are not provided for frce or at reduccd rates to any party. Plcase send by mail
a moncy order or certificd bank check to the court reporter in order to obtain the transcript. Some court
reporters may accept personal checks. Please check with the court reporter to see if this option is available.
Once your request is receivcd, you will receive a copy of this form with the bottom portion completed.
Plcase promptly submit your payment in order for the transcript to be provided. If you need to cancel the
transcript request for any reason, you are responsible for paying for the pages of the transcript that have
already been completed at the time of the cancellation.


Requestor'sInformation
Phone Number
803-226-0755


City
Aiken


Transcript Information


Full Name
John Harte


Mailing Address
PO Box 7215


Docket Number
2015-CP-02-2849


Date(s) of Proceeding
10/14/24
Presiding Judge
JudgeAnderson Griffith
Court Reporter(s)
DanaJensen


Requestor's Signature: s/JohnHarte
(Typed name will serve as signature)


Email Address
john@jwhartelaw. com
Krissy@jwhartelaw.com


SC
State Zip Code


29801


Case Caption (i.e. State v. John Doe or Smith v. Smith)
Wells Fargo V. Michael Morgan


CircuitX
FamilyJ


County
Aiken
Yes X
No


Expedited


Opposing
StacieKnight


Counscl


Date: 03/19/25


Note: If you are ordering a transcript pursuant to Rule 207(a)(1 ), SCACR, you must contemporaneously
furnish all parties, the Office of Court Administration, and the clerk of the appellate court with copies of
all correspondence with the court reporter.


For CourtReporterUseOnly
Date Received
3/19)25


EstimatedAmount 36.oo
City


Full Name Pas deDAne ensen dlifa Devevents
Notice of Estimate to Requestor Party
Date: /als Numberof Pages:o
Mailing Address for Payment


funpereop iset


SCCA 800 (1/2019)


Email Address
danajenScnPc.com


State Zip Code
29803







 From: Krissy Heise 
Sent: Wednesday, March 19, 2025 4:00 PM
To: danajenson@me.com
Cc: Court Of Appeals Filings <ctappfilings@sccourts.org>; John Harte
<john@jwhartelaw.com>; Knight, Stacie <sknight@winston.com>;
mnourie@raslg.com; Transcripts <transcripts@sccourts.org>
Subject: Wells Fargo V. Morgan Transcript Request

 Dana,

 Attached please find a request for the transcript from the hearing with the MIE on
October 14, 2024.

 Krissy Heise

Paralegal to John Harte and Dalton Cooper

PO Box 7215

Aiken, SC 29804

803-226-0755

*** CONFIDENTIAL COMMUNICATION *** The information contained in
this message may contain legally privileged and confidential information intended
only for the use of the individual or entity named above. If the reader of this
message is not the intended recipient, you are hereby notified that any you are not
authorized to read, print, retain, or copy and dissemination, distribution, or
duplication of this transmission is strictly prohibited. If you have received this
communication in error, please notify us by telephone or email immediately and
return the original message to us or destroy all printed and electronic copies.
Nothing in this transmission is intended to be an electronic signature nor to
constitute an agreement of any kind under applicable law unless otherwise
expressly indicated. Intentional interception or dissemination of electronic mail
not belonging to you may violate federal or state law.
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