
From: Rewt, Teri J.
To: Court Of Appeals Filings
Cc: Dick Whiting; steve@abramsforensics.com; kennethmoss@wwpemlaw.com; rel@rellawfirm.com; Mackelcan,

Douglas W.; Wilson, Skyler C.; Moran, Rosie
Subject: Appellate Case No. 2024-000786; Coggeshall v. von Herrmann; State Case No.: 2022-CP-26-06296
Date: Wednesday, April 9, 2025 4:31:00 PM
Attachments: image001.png

Ltr Ct of Appeals encl Appellants" Designation of Matter and Initial Brief(7665146.1).pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Appellate Case No. 2024-000786
Anna Coggeshall, Bryan Coggeshall, and Katherine Coggeshall (Respondents) v. William
Bertram von Herrmann and The Von Herrmann Law Firm (Appellants)
 
Good afternoon,
 
Please find attached for filing, Appellants’ Designation of Matter and Initial Brief in this case,
together with Proof of Service and Appellants’ service email to Respondents’ counsel.  By
copy of this email, we are providing the same to Respondents’ counsel and advising of our
communication with the Court. Please let us know if anything further is required at this time.
 
Thank you and best regards,
 

Teri Rewt
Legal Assistant II
d: 843.329-8346 | f: 843.727.2995
trewt@csvl.law  |  www.csvl.law
40 Calhoun Street, Suite 400, Charleston, SC 29401

 
 
 
 
 

mailto:trewt@csvl.law
mailto:ctappfilings@sccourts.org
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user1d8f20e7
mailto:steve@abramsforensics.com
mailto:kennethmoss@wwpemlaw.com
mailto:rel@rellawfirm.com
mailto:dmackelcan@csvl.law
mailto:dmackelcan@csvl.law
mailto:swilson@csvl.law
mailto:rmoran@csvl.law
mailto:trewt@csvl.law
https://protect.checkpoint.com/v2/r01/___http://www.csvl.law/___.YzJ1OnNjanVkaWNpYWw6YzpvOmI1MzliOWU0OGU5OTYyOWZmMGM2MWE5Njg0NjY0OWVjOjc6ZDViMTowOTk1MDA3ZTBlYTkwYWY1NDhhNGU2YTkxMjUxZWFlZTk4MDEwYTQ5MjUwYzBjY2VmMGUwN2Q5Mjg1ZWExNWEyOmg6VDpO

COPELAND STAIR

VALZ & LOVELL







LAW OFFICES 


COPELAND, STAIR, VALZ & LOVELL, LLP 
 


DOUGLAS W. MACKELCAN 
Partner 


SKYLER C. WILSON 
Partner 


 
DIRECT DIAL NUMBERS 


(843) 266-8228 
(843) 266-8221 


 
E-MAIL ADDRESSES 
dmackelcan@csvl.law 


swilson@csvl.law 


 


40 Calhoun Street, Suite 400 
CHARLESTON, SC 29401 


TELEPHONE (843) 727-0307 


FAX (843) 727-2995 
 


www.csvl.law 
 


ATLANTA OFFICE 
191 Peachtree Street, N.E. 


Suite 3600 
Atlanta, Georgia  30303-1740 


(404) 522-8220 
 


REPLY TO SC OFFICE 


 
April 9, 2025 


 
VIA EMAIL ONLY 
Jenny Abbott Kitchings, Clerk 
South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC 29211 
ctappfilings@sccourts.org 
 


Re: Anna Coggeshall, Bryan Coggeshall, and Katherine Coggeshall (Respondents) v. 
William Bertram von Herrmann and The Von Herrmann Law Firm (Appellants) 
Appellate Case No. 2024-000786 


 State Case No.:  2022-CP-26-06296 
 CSVL File No.:  2283-64549 


Dear Ms. Kitchings: 
 


Please find enclosed, a copy of Appellants William Bertram von Herrmann and The Von 
Herrmann Law Firm’s Designation of Matter and Initial Brief in this case, together with Proof of 
Service and a copy of Appellants’ service email to Respondents. By copy of this letter, we are 
providing a copy of the Designation of Matter and Initial Brief to Respondents’ counsel and 
advising of our communication with the Court. Please let us know if anything further is required 
at this time. 
 


Sincerely yours, 


s/Skyler C. Wilson 


DOUGLAS W. MACKELCAN 
SKYLER C. WILSON  


 
SCW:tjr 
Enclosures: as stated above 
cc: Richard G. Whiting, Esq.; Steven Abrams, Esq.; Kenneth R. Moss, Esq.; Robert E. Lee, Esq. 
Dick.whiting@whitinglawsc.com; steve@abramsforensics.com; 
kennethmoss@wwpemlaw.com; rel@rellawfirm.com 



mailto:dmackelcan@csvl.law

mailto:ctappfilings@sccourts.org

mailto:Dick.whiting@whitinglawsc.com

mailto:steve@abramsforensics.com

mailto:kennethmoss@wwpemlaw.com

mailto:rel@rellawfirm.com
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In The Court of Appeals 
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Kristi F. Curtis, Circuit Court Judge 
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____________________________________ 
 


Appellate Case No. 2024-000786 
___________________________________ 


 
Anna Coggeshall; Bryan Coggeshall; and Katherine Coggeshall ...........Respondents 
 


v. 
 
William Bertram von Herrmann and The Von Herrmann Law Firm. ...... Appellants. 
 


___________________________________ 
 


APPELLANTS’ DESIGNATION OF MATTER 
___________________________________ 


 
 Pursuant to Rule 209 of the South Carolina Appellate Court Rules, Appellants propose to 


include the following matters in the Record on Appeal: 


Orders  
 


1. Order Remanding Case to State Court, filed April 3, 2023. 


2. Order Granting in Part and Denying in Part Motion to Dismiss, filed November 1, 


2023.  


3. Order Denying Motion for Reconsideration, filed April 17, 2024. 


Pleadings 


4. Summons and Complaint, filed October 7, 2022.  


5. Amended Summons and Complaint, filed November 17, 2022. 
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Transcripts 


6. Transcript of Hearing on Motion to Dismiss, August 7, 2023.  


7. Transcript of Hearing on Motion for Reconsideration of Order denying in part 


Motion to Dismiss, December 19, 2023.  


Motions & Exhibits, Other Materials  


8. Appellants’ Motion to Dismiss, filed November 17, 2022. 


9. Respondents’ Response to Appellants’ Motion to Dismiss, with Exhibits 1-3, filed 


December 1, 2022. 


10. Appellants’ Reply to Respondents’ Memorandum in Opposition to Motion to 


Dismiss, filed December 7, 2022. 


11. Appellants’ Motion for Reconsideration of Order denying in part Motion to 


Dismiss with Exhibit 9, filed November 10, 2023 


12. Respondents’ Response to Appellants’ Motion for Reconsideration, filed 


November 16, 2023. 


13. Appellants’ Reply to Respondents’ Response to Appellants’ Motion for 


Reconsideration, filed November 22, 2023.  


14. Notice of Removal with Exhibits A-1, A-2, filed November 11, 2022. 


15. Notice of Appeal, Filed May 13, 2024. 


 Pursuant to Rule 209(c) of the South Carolina Appellate Court Rules, the undersigned 


hereby certifies that the above designation contains no matter that is irrelevant to the appeal.  


[SIGNATURE ON FOLLOWING PAGE] 
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STATEMENT OF ISSUE ON APPEAL 


I. Did the Circuit Court err in refusing to dismiss the South Carolina Homeland Security Act 
claim asserted against an attorney and law firm when the acts complained of occurred in 
the course and scope of representing a client and the legislative intent in passing the Act 
was not to displace common law defenses such as attorney immunity? 


 
STATEMENT OF THE CASE 


 This is a civil action for an alleged violation of a state criminal statute brought by 


Respondents, Anna, Katherine, and Bryan Coggeshall, against an attorney and law firm, Mr. von 


Herrmann and the von Herrmann Law Firm, for allegedly using and disclosing Respondents’ 


electronic communications when Mr. von Herrmann brought a lawsuit against Respondents on 


behalf of his client, Justin Fulmer, who had acquired the communications, and then providing those 


communications in response to Respondents’ attorney’s requests.  Appellants moved to dismiss, 


which was granted in part and denied in part on November 1, 2023.  Appellants moved to 


reconsider, which was denied on April 17, 2024.  Appellants timely filed their notice of appeal on 


May 13, 2024. 


STATEMENT OF FACTS 


 Mr. Fulmer and Respondent Anna were in the midst of a custody dispute concerning their 


daughter when Mr. Fulmer came into possession of Respondent Anna’s Apple Watch that was 


synched to her phone and receiving copies of her text messages with her parents, Respondents 


Bryan and Katherine. Resp. Opp. to Mot. to Recon., Ex 2.  Concerned with the content of those 


communications, Mr. Fulmer hired Appellants to represent him in a civil action against 


Respondents and others. On behalf of their client Mr. Fulmer, Appellants sued the Respondents 
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based, in part, on the information in the text messages. See Fulmer v. Coggeshall, et al., Case No.: 


2021-CP-26-06975 (Fulmer Action).1  


 Believing their communications were illegally intercepted under the South Carolina 


Homeland Security Act (Act), Respondents moved the South Carolina Court of Appeals to 


suppress the use of those text messages in the Fulmer Action.  Resp. Opp. to Mot. to Recon., Ex 


2.  The Court of Appeals found that the text messages were intercepted and suppressed their use 


in the Fulmer Action.  Resp. Opp. to Mot. to Recon., Ex 2.   


 Subsequently, Respondents brought the present lawsuit against Appellants, alleging Mr. 


Fulmer illegally intercepted the Respondents’ electronic communications.  See Amd. Compl. at 


¶¶ 5-6.  Respondents assert Mr. Fulmer “or his agent” copied the electronic communications, and 


Appellants printed them.  Id. They assert Appellants used the electronic communications to bring 


a lawsuit against the Plaintiffs on Mr. Fulmer’s behalf.  Amd. Compl. at ¶¶ 6-7.  Respondents 


allege Appellants disseminated the electronic communications knowing the electronic 


communications were unlawfully obtained.  Respondents further assert that Appellants, with 


knowledge the information was “unlawfully obtained,” disseminated the material.  Amd. Compl. 


at ¶ 10.  Apparently, the “disclosure” of the text messages is based on Mr. von Herrmann providing 


them in discovery in response to Respondents’ attorneys’ requests.  Resp. Opp. to Mot. to Dismiss 


at pp. 2-3, 13-17, 26-35.   


 Procedural History 


 Respondents brought the lawsuit in the Horry County Court of Common Pleas asserting 


claims for violation of the South Carolina Homeland Security Act (S.C. Code Ann. § 17-30-10, et 


 
1 The Fulmer Action is currently on appeal on different issues. See Appellate Case No. 2024-
00562. 
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seq.), the Computer Fraud and Abuse Act (18 U.S.C. § 1030), and Invasion of Privacy for 


publicizing private affairs and for wrongful intrusion and outrage.  See Compl.  Because the 


lawsuit originally included a federal claim, Appellants removed the lawsuit to Federal Court and 


moved to dismiss based on attorney immunity.  Not. of Removal; Mot. to Dismiss. Respondents 


amended their complaint to drop the federal claim and deprive the Federal Court of jurisdiction, 


and moved to remand the case.  Amd. Complaint.  Respondents also opposed the motion to 


dismiss. Resp. Mem. In Opp. to MTD.  Appellants opposed remand, and replied to Respondents’ 


opposition to the motion to dismiss. App. Reply to Resp. MIO MTD.  The Federal Court 


remanded the case without deciding the motion to dismiss. Order on Remand.   


 Upon remand, the Horry County Court of Common Pleas heard Appellants’ Motion to 


Dismiss on August 7, 2023. 8.7.23 Hearing Tr.  On November 1, 2023, the circuit court entered 


its order granting in part and denying in part the Motion to Dismiss.  11.1.23 Order. The circuit 


court agreed that Respondents’ common law claims for invasion of privacy were barred by the 


attorney-immunity doctrine espoused in Garr v. N. Myrtle Beach Realty Co., 287 S.C. 525, 339 


S.E.2d 887 (Ct. App. 1986).  11.1.23 Order at p. 4 (“This Court finds that Plaintiff’s claims for 


Invasion of Privacy are barred by the attorney-immunity defense.”).  


 The circuit court, however, denied Appellants’ Motion to Dismiss with respect to the claim 


for violation of the Homeland Security Act, finding that the attorney-immunity defense does not 


apply to claims under the Act because the Act applies to attorneys as “persons” and the legislature 


did not explicitly exempt attorneys.  11.1.23 Order at pp. 5-6.  The circuit court also found that 


Appellants could not assert the defense going forward. Id.  Appellants sought reconsideration, 


which was denied. Mot. for Recon.; 12.19.23 Hearing Tr.; 4.17.24 Order.   


 Appellants timely appealed the Orders on May 13, 2024. Not. of Appeal.    
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STANDARD OF REVIEW 


 Appellate courts apply the same standard of review as a circuit court when reviewing a 


motion to dismiss.  Carolina Park Assocs., LLC v. Marino, 400 S.C. 1, 6, 732 S.E.2d 876, 878 


(2012).  When ruling on a motion to dismiss, “[t]he circuit court may dismiss a claim when the 


defendant demonstrates the plaintiff’s ‘failure to state facts sufficient to constitute a cause of 


action’ in the pleadings filed with the court.”  Hambrick v. GMAC Mortg. Corp., 370 S.C. 118, 


121, 634 S.E.2d 5, 7 (Ct. App. 2006).  The circuit court must base its ruling on the allegations set 


forth in the complaint.  Bergstrom v. Palmetto Health Alliance, 358 S.C. 388, 395, 596 S.E.2d 42, 


45, (2004).   


 The appellate court may decide questions of law without any deference to the circuit court.  


Carolina Park Assocs., 400 S.C. at 6, 732 S.E.2d at 878.  Questions of statutory interpretation are 


questions of law that appellate courts review de novo.  Lightner v. Hampton Hall Club, Inc., 419 


S.C. 357, 363, 798 S.E.2d 555, 558 (2017).   


ARGUMENT 


I. This Court should reverse the circuit court’s decision and find the Homeland Security 
Act claim is barred by the attorney-immunity defense because Appellants were acting 
in the course and scope of their representation, the Act did not abrogate the common 
law, the ruling is in line with other jurisdictions, and refusing to do so will chill zealous 
representation.  


 
 Although the circuit court correctly found that the allegations in the amended complaint 


fall squarely within the protections of attorney immunity, it erred when it found that the Act 


abrogated the attorney-immunity defense and denied the Motion to Dismiss. The legislature’s 


intent in passing the Act was not clearly to override existing common law, and finding the Act 


abrogated attorney immunity will have unintended consequences for the attorney-client 


relationship and privilege. 
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A. Respondents’ allegations directly implicate the attorney-immunity doctrine 
and Respondents did not, and cannot now, allege facts to overcome attorney 
immunity.  


 
 Attorneys are immune from liability to a third party arising from the performance of their 


professional activities on behalf of and with the knowledge of the client. Hager v. McCabe, Trotter 


& Beverly, P.C., 435 S.C. 740, 746, 869 S.E.2d 886, 889 (Ct. App. 2022); Stiles v. Onorato, 318 


S.C. 297, 298, 457 S.E.2d 601, 602 (1995); Gaar, 287 S.C. at 528, 339 S.E.2d at 889.  Attorneys 


normally conduct litigation solely in their professional capacity and have no personal interest in 


the lawsuit.  Garr, 287 S.C. at 529, 339 S.E.2d at 889.  Even if the client has no probable cause to 


bring a lawsuit, the attorney who brings the lawsuit is not liable to the party sued if the attorney 


acts primarily to aid the client in obtaining an adjudication of the client’s claim.  Id. (citing 


Restatement (Second) of Torts, § 674 cmt. d. (1975)). An attorney is not liable to a third-party in 


giving the client poor advice.  Hager, 435 S.C. at 747, 869 S.E.2d at 889. “The purpose of the 


doctrine of attorney immunity is to encourage zealous representation of clients without fear of 


lawsuits by disgruntled opposing parties.”  Hunt v. Mortgage Electronic Registration, 522 F. Supp. 


2d 749, 758 (D.S.C. 2007).  


 Immunity will not shield an attorney, however, if in addition to representing the client the 


attorney (a) breaches an independent duty to a third party; or (b) “acts in his own personal interest[] 


outside the scope of his representation of the client.”  Stiles, 318 S.C. at 300, 457 S.E.2d at 602.  


A complaint that fails to allege the lawyer acted in his own personal interest and outside the scope 


of his representation of the client should be dismissed.  Hager, 435 S.C. at 747, 869 S.E.2d at 889; 


see also Stiles 318 S.C. at 300, 457 S.E.2d at 602. 


 Attorney immunity has barred claims for fraud and conversion, civil conspiracy, malicious 


prosecution, abuse of process, and intentional infliction of emotional distress.  See Hager, 435 S.C. 
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at 747, 869 S.E.2d at 889 (applying attorney immunity to dismiss fraud and conversion claims); 


Stiles, 318 S.C. at 300; 457 S.E.2d at 603 (applying attorney immunity to dismiss civil conspiracy 


claims); Gaar, 287 S.C. at 530, 339 S.E.2d at 890 (applying attorney immunity to dismiss 


malicious prosecution claims); see also Bertwell v. Allstate Ins. Co., 2008 WL 304735, at *3 


(D.S.C. Jan. 31, 2008) (dismissing claims against attorney for intentional infliction of emotional 


distress, malicious prosecution, abuse of process, fraud, civil conspiracy, negligence, and negligent 


misrepresentation because all claims were barred by the attorney-immunity defense). 


 Here, Respondents’ claims are barred by attorney immunity.  Respondents do not allege 


Appellants owed them an independent duty, or that Appellants acted in their own interest and 


outside the scope of representing their client.  In fact, the allegations in the amended complaint 


indicate Appellants were acting within the scope of their representation of their client, Mr. Fulmer.   


 Respondents assert that Mr. Fulmer is Appellants’ current client.  Amd. Compl. at ¶ 5.  


Respondents allege Mr. Fulmer illegally acquired Respondent Anna’s Apple Watch, accessed her 


and her parents’ electronic communications, and copied the communications.  Amd. Compl. at 


¶¶ 5-6.  They assert Appellants printed the communications, and used them to bring a lawsuit 


against the Respondents on Mr. Fulmer’s behalf.  Amd. Compl. at ¶¶ 6-7.  Respondents then 


reincorporate these allegations within their causes of action.  The complaint is devoid of any 


allegations Appellants acted in their own interests and outside the scope of their representation of 


Mr. Fulmer.  The complaint establishes the opposite, painting the quintessential portrait of an 


attorney advocate—a client comes to an attorney believing to have been wronged with evidence 


to support the claims, and the attorney brings a lawsuit attempting to vindicate the client’s rights.   


 The circuit court correctly recognized this case “is precisely the scenario for which attorney 


immunity exists” and dismissed the common law claims.  11.1.23 Order at p. 4.  Because the case 
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falls squarely within attorney immunity and Respondents did not allege or argue an independent 


duty or that Appellants acted outside the scope of their representation and in their own personal 


interest, the only question is whether the Act had any abrogated attorney immunity.  


B. The circuit court erred in refusing to dismiss the Homeland Security Act claim 
as barred by attorney immunity because the court incorrectly interpreted the 
Act.  


 
The attorney-immunity defense is a common law doctrine.  See Gaar, 287 S.C. at 528-29, 


339 S.E.2d at 889.  Although originating in South Carolina through the Court of Appeals in Gaar, 


the defense has been repeatedly sanctioned by our supreme court.  See, e.g., Argoe v. Three Rivers 


Behavioral Center and Psychiatric Solutions, 388 S.C. 394, 400, 697 S.E.2d 551, 554 (2010).  


Determining legislative intent is the ultimate goal of interpreting a statute.  The 


legislature’s intent is derived from the explicit statutory language of an unambiguous statute.  See 


State v. Leopard, 348 S.C. 467, 471-72, 562 S.E.2d 342, 344 (Ct. App. 2002). But when a statute 


is ambiguous or contains undefined terms, the courts must resort to the rules of statutory 


construction and give words their plain and ordinary meaning. See id.  


As it relates to a statute’s impact on common law, “it is presumed that no change in 


common law is intended unless the Legislature explicitly indicates such an intention by language 


in the statute.”  State v. Prince, 316 S.C. 57, 66, 447 S.E.2d 177, 182 (1993).  Furthermore, statutes 


that limit the common law are strictly construed.  Eades v. Palmetto Cardiovascular and Thoracic, 


PA, 422 S.C. 196, 201, 810 S.E.2d 848, 850 (2018).  Such statutes “will ‘not be extended beyond 


the clear intent of the legislature.’” Id. (quoting Grier v. AMISUB of S.C., Inc., 397 S.C 532, 536, 


725 S.E.2d 693, 695 (2012)).  “The common law remains in full force and effect in South Carolina 


unless changed by clear and unambiguous legislative enactment.” Singleton v. State, 313 S.C. 75, 


83, 437 S.E.2d 53, 58 (1993). 
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These principles apply to statutes creating causes of action or rights where none existed at 


common law.  See, e.g., Simpson v. Sanders, 314 S.C. 413, 415, 445 S.E.2d 93, 94 (1994) (finding 


elective share statute was statute of creation in derogation of common law because common law 


previously permitted spouse to leave out surviving spouse from will and, therefore, the statute had 


to be strictly construed); Crosby v. Glasscock Trucking Co., 340 S.C. 626, 628, 532 S.E.2d 856, 


857 (2000) (strictly construing statute creating cause of action for wrongful death of a “person” as 


against common law principle that tort action dies with injured person and, therefore, the statute 


did not apply to death of nonviable, stillborn fetus); Davenport v. Summer, 273 S.C. 771, 772-73, 


259 S.E.2d 815, 816 (1979) (finding statute permitting joinder of insurer to action did not change 


well-established common law that in motor vehicle collision cases the insurance carrier of 


defendant cannot be joined, recognizing statutes in derogation of common law rights are strictly 


construed and not be extended beyond clear legislative intent).   


Our courts have found common-law defenses were not abrogated under similar statutory 


schemes.  For example, the Payment of Wages Act requires unconditional payment to an employee 


of wages due, and is silent on whether the common law defense of breach of loyalty would permit 


an employer to withhold wages due under the Payment of Wages Act.  Our court of appeals found, 


and our supreme court affirmed, that nothing in the Payment of Wages Act “directly or indirectly 


abrogate[d] the common law duty of loyalty owed to an employer by an employee.”  If the duty is 


breached, forfeiture of wages due under the Payment of Wages Act is appropriate.  See Futch v. 


McAllister Towing of Georgetown, Inc., 328 S.C. 312, 318, 491 S.E.2d 577, 580 (S.C. Ct. App. 


1997) (“Futch I”), overruled on other grounds by 335 S.C. 598, 518 S.E.2d 591 (1999) (“Futch 


II”); Futch II, 335 S.C. at 605, 518 S.E.2d at 594 (affirming court of appeals and finding “the 


Legislature did not intend to prevent employers from asserting valid defenses or counterclaims 
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against employees”).  Futch I and Futch II were applications of strict construction of statutes in 


derogation of common law.   


In addition, the Homeland Security Act is a criminal statute that provides for a civil action 


and remedies for its violation. See S.C. Code Ann. § 17-30-20 (stating that violation of the 


specifically named acts gives rise to a felony); § 17-30-135(A) (stating that a person has a civil 


cause of action against anyone who intercepts, discloses, or uses communications “in violation of 


this chapter”).  Like statutes purportedly abrogating common law, penal statutes are to be strictly 


construed.  See Town of Sullivan’s Island v. Murray, 435 S.C. 22, 28, 864 S.E.2d 909, 912 (Ct. 


App. 2021).  Accordingly, the Homeland Security Act must also be strictly construed because the 


civil action and remedies are based on violations of a criminal statute.  


The Act defines “person” to include “any individual, partnership, association, joint stock 


company, trust, or corporation.” § 17-30-15 (5).  “Except as otherwise specifically provided in this 


chapter, a person who commits any of the following acts is guilty of a felony . . . :”  


. . . .  


(3) intentionally discloses or attempts to disclose to any other person 
the contents of any wire, oral, or electronic communication, 
knowing or having reason to know that the information was obtained 
through the interception of a wire, oral, or electronic communication 
in violation of this subsection; 
(4) intentionally uses or attempts to use the contents of any wire, 
oral, or electronic communication, knowing or having reason to 
know that the information was obtained through the interception of 
a wire, oral, or electronic communication in violation of this 
subsection; 


S.C. Code Ann. § 17-30-20 (3)-(4).  The Act creates a civil cause of action where one did not 


previously exist: “Any person whose . . . electronic communication is intercepted, disclosed or 


used in violation of this chapter has a civil cause of action against any person who intercepts, 


discloses, or uses . . . the communication . . . .” § 17-30-135(A). The statute creating the civil cause 
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of action lists only one defense for relying in good faith on a court order or subpoena. § 17-30-


135(B).   


Here, this Court should reverse the circuit court’s ruling because the circuit court applied 


the incorrect standard, not strictly construing the Act.  The circuit court interpreted the Act to apply 


to attorneys because the statute applies to “any person” and found that, because the Act does not 


expressly exempt attorneys as a class but exempts other individuals and it lists one defense, the 


common-law attorney immunity defense does not apply.  11.1.23 Order at p. 5.  This ruling, 


however, begins with a presumption that the statute displaces common law—interpreting silence 


as to common-law defenses and classes of persons exempted from the Act to abrogate common 


law defenses.  The circuit court’s interpretation works only if we begin with a presumption the 


common law does not apply unless expressly included within a statute. If this was true, then every 


single statute would have to expressly incorporate the common law because most apply to any 


“person.”    


South Carolina case law is clear, however, that the opposite presumption applies: we 


presume the common law is unchanged by a statute unless the language in the statute explicitly, 


clearly, or unambiguously indicates an intention to change the common law.  Prince, 316 S.C. at 


66, 447 S.E.2d at 182.  The common law here is the defense of attorney-immunity.  Thus, this 


Court must presume the attorney-immunity defense applies unless explicitly, clearly, or 


unambiguously changed by the Act.  Further, because the Act is penal and creates a cause of action 


where none existed, the Court must strictly construe the Act.   


Presuming attorney immunity applies and strictly construing the Act, establishes there is 


no explicit rejection of the attorney-immunity defense.  The Act applying to “any person,” and 


noting attorneys are people, is not an explicit legislative intent that the attorney-immunity defense 
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does not apply.  Most statutes, especially criminal statutes, apply to “any person.”  Simply because 


the Act expresses one defense to its violation—good faith reliance—is not an explicit legislative 


intent that the attorney-immunity defense does not apply, let alone that all other defenses are 


eviscerated. This reasoning is precisely why Futch I and Futch II found the language of Payment 


of Wages Act unconditionally requiring payment of wages due an employee did not abrogate an 


employer’s common law “breach of loyalty” defense to paying those wages.  


If attorney immunity applies to claims under the Act, then Respondents’ claim should have 


been dismissed. The defense applies to third-party claims against an attorney for actions taken on 


behalf of the client with the client’s knowledge, as long as there is no independent duty or 


allegations that the attorney acted in his own interest.  See Argoe, 388 S.C. at 400, 697 S.E.2d at 


554.  As established in Part I.A, Respondents did not allege Appellants owed an independent duty 


to them, or that Appellants acted in their own interest outside the scope of their representation of 


Mr. Fulmer. In reality, Respondents’ claims are alleged to have arisen within the scope of 


Appellants’ representation of Mr. Fulmer. Accordingly, the attorney-immunity defense would bar 


the claims.   


Because the circuit court’s interpretation of the Act essentially presumed the common law 


was displaced by general, ambiguous language, it was in error. Applying the correct standard, 


presuming the attorney-immunity defense to civil liability applies unless expressly or 


unambiguously displaced, establishes the attorney-immunity defense was unchanged by the Act, 


and the attorney-immunity defense would bar Respondents’ remaining claim.  Therefore, this 


Court should reverse the circuit court’s order, find the Act did not abrogate the attorney-immunity 


defense, and dismiss Respondent’s remaining claim.  
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C. This Court should follow the reasoning of the Texas Supreme Court in Taylor 
v. Tolbert because it applies the same legal principles and found attorney 
immunity applied to a state statute prohibiting interception of electronic 
communications.  


 
 Under similar circumstances and law to this appeal, the Supreme Court of Texas found that 


its common law attorney-immunity defense was not abrogated by the Texas wiretap statute.  See 


Taylor v. Tolbert, 644 S.W.3d 637, 650-51 (Tx. 2022). Taylor is eerily similar, involving an 


underlying child-custody dispute, a father who came into possession of an iPad that had begun 


receiving the mother’s text messages with other people, and the father providing those to his 


attorney.  Id. at 642.  


 Like South Carolina, Texas’s wiretap statute makes it a crime to intercept electronic 


communications, or to intentionally use or disclose those communications knowing or having 


reason to know the communications were intercepted.  Compare Tex. Penal Code Ann. § 16.02 


with S.C. Code Ann. § 17-30-20.  In addition, the two states’ laws create a civil remedy for the 


interception, or use or disclosure of intercepted communications.  Compare Tex. Code Crim. Proc. 


Ann. art. 18A.502 with S.C. Code Ann. § 17-30-135(A).  Also, Texas’ attorney-immunity defense 


is nearly identical to South Carolina’s, and applies to an attorney’s work in the scope of 


representing a client.  Compare Taylor, 644 S.W.3d at 646 (“Under Texas law, attorneys are 


generally immune from civil liability to nonclients for action taken within the scope of legal 


representation if those actions involve ‘the kind of conduct’ attorneys engage in when discharging 


their professional duties to a client.”) with Argoe, 388 S.C. at 400, 697 S.E.2d at 554.   


 The Taylor Court found that Texas’s common-law attorney immunity defense applied to 


claims under Texas’s wiretap statute pursuant to legal principles similar to South Carolina, and in 


the process rejected the exact arguments Respondents made below and the circuit court 


erroneously adopted.   
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 The Taylor Court began by noting statutes purporting to abrogate common-law principles 


must do so expressly.  644 S.W.3d at 649.  It also recognized the Texas wiretap statute created 


liability where none existed and, therefore, must be strictly construed and not extended beyond its 


plain meaning.  Id. at 650. Thus, it presumed that the attorney immunity defense applied unless its 


wiretap statute expressly abrogated it.  Id.  It ultimately held “Texas’s wiretap statute does not 


expressly repudiate the common law or the attorney-immunity defense.” Id. at 649. Applying 


South Carolina’s exact same presumption and rules for strict construction should result in the same 


holding: South Carolina’s Act does not expressly repudiate the common law or the attorney-


immunity defense.  


 In reaching its holding, Taylor rejected the plaintiff’s argument that the statute’s 


application to “any person” meant to include attorneys and abrogate the immunity defense.  Id. at 


651. The Court noted that, “[a]lthough ‘any person’ would inarguably include attorneys, we are 


not convinced the breadth of the statutory language—which is not at all uncommon—clearly 


shows legislative intent to abrogate common-law defenses generally or attorney immunity 


specifically.”  Id.  


 The Taylor Court also rejected the plaintiff’s arguments that, by including specific defenses 


under the statute like the good-faith reliance defense, the Texas wiretap statute “fences out” all 


common law defenses not explicitly included in the statute.  Id. at 650. The court noted that by 


plaintiff’s line of reasoning, the legislature would have to “opt-in” to the common law in every 


statute, and that reasoning is contrary to the presumption the common law remains in effect.  Id. 


at 650.  The court also found that the Act did not make the listed defenses exclusive, and the 


language could not be read as clearly repudiating all civil-liability defenses otherwise available. 


Id.   
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 The Texas Supreme Court’s analysis in Taylor is highly persuasive considering Texas’s 


parallels to South Carolina’s legal principles regarding the attorney-immunity defense, statutory 


civil liability related to intercepted communications, and strictly construing statutes purportedly 


abrogating common law.  But Taylor rejected the exact reasoning the circuit court adopted—


relying on the breadth of the “any person” language and inclusion of certain defenses. Here, this 


Court should follow Taylor’s lead, find the South Carolina Homeland Security Act did not 


abrogate the common law attorney-immunity defense, and that Appellants are shielded by the 


defense based on Respondents’ allegations, dismissing the remaining claim.  


D.  Applying attorney-immunity to claims under the Act does not have the effect 
of exempting all attorneys from violating the Act. 


 The circuit court reasoned, in part, that the attorney-immunity defense does not apply 


because, if the legislature wanted to exempt attorneys from the Act, it could have expressly done 


so like it did for other groups.  This is based, however, on a misunderstanding of the attorney-


immunity defense.   


 The attorney-immunity defense is not absolute immunity for attorneys as a class of people.  


The defense is qualified.  It immunizes attorneys from civil claims (1) by third parties; (2) for 


actions in the scope of representing a client; (3) with the client’s knowledge; (4) when there is no 


independent duty to the third-party.  See Argoe, 388 S.C. at 400, 697 S.E.2d at 554; see also Taylor, 


644 S.W.3d at 646 (noting similar limitations on the attorney-immunity defense and recognizing 


it does not protect from liability from “sanctions, professional misconduct, or criminal penalties.”).  


Neither does the defense magically legalize illegal conduct because it is conduct of an attorney.  


Its purpose is to shield attorneys for actions that are illegal, i.e., would expose the attorney to civil 


liability.  It does not insulate attorneys from prosecution for committing crimes or for ethical 
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violations.  See generally Gaar, 287 S.C. at 530, 338 S.E.2d at 890 (noting attorneys are subject 


to disciplinary proceedings not insulated by attorney immunity).  


 Recognizing the attorney-immunity defense would not be akin to exempting attorneys from 


liability for violations of the Act, attorneys could still be civilly liable if any of the four conditions 


to the application of attorney immunity are not met with respect to the Act.  For example, attorney 


immunity would not shield an attorney against a client’s claims that the attorney intercepted 


communications, or used or disclosed those communications, without the client’s consent.  Under 


the same scenario it would not shield the attorney against claims under the Act by the other party 


to the client’s communications—client knowledge lacking.  Further, the defense would not apply 


to criminal culpability or ethical violations.  


 Because recognizing attorney-immunity under the Act would not amount to absolute 


immunity from civil liability for attorneys from violation of the Act and would not shield them 


from criminal culpability, the circuit court erred in refusing to recognize the defense on those 


bases.  Accordingly, this Court should reverse the circuit court and find the defense applicable to 


claims for civil liability under the Act.  


E.  The circuit court’s ruling that attorney immunity does not apply under the Act 
undercuts the policy of encouraging zealous client representation, will lead to 
an erosion of the attorney-client privilege. 


 “The purpose of the doctrine of attorney immunity is to encourage zealous representation 


of clients without fear of lawsuits by disgruntled opposing parties.”  Hunt, 522 F. Supp. 2d at 758. 


“Attorneys must be free to act and advise their clients without constant fear of harassment from 


lawsuits.”  Garr, 287 S.C. at 529, 339 S.E.2d at 889.  Attorneys have ethical obligations to 


zealously assert a client’s position. Rule 407, SCACR, Preamble (“As advocate, a lawyer zealously 


asserts the client’s position under the rules of the adversary system.”).  It would create a conflict 


of interest with an attorney’s obligation to represent and support his or her client if attorneys 
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become liable for, and must safeguard against, acting overzealously.  Garr, 287 S.C. at 529-30, 


339 S.E.2d at 889-90.  Allowing such suits “could conceivably prohibit attorneys from pursuing 


and developing new causes of action, and could hinder development of new legal theories.” Id. at 


530, 339 S.E.2d at 890.  In other words, with every exception recognized for attorney-immunity, 


it has a chilling effect on an attorney’s faithful discharge of his or her ethical obligations.  Taylor, 


644 S.W.3d at 647.   


 The breadth with which the circuit court interpreted the Act—it applies to “any person” 


and listing one defense excluded others—will have drastic consequences on the attorney-client 


relationship and zealous advocacy in relation to claims involving the Act.  


 Extending the circuit court’s logic, the Act also does not contain any language stating that 


attorneys are immune from liability for defending their clients against claims for violating the Act.  


Assuming an attorney represents a client who has been accused of intercepting communications in 


violation of the Act, there is no provision in the Act allowing the client to “disclose” the intercepted 


messages to the attorney, or allowing the attorney to “disclose” the content of the communications 


to his or her staff or experts in preparing a defense, or allowing the attorney to “use” those 


communications to mount a defense—all of which would fall outside the “good faith reliance” 


defense.  An attorney representing his or her client would have to exercise even more caution when 


dealing with any electronic communications provided by a client.  It would be nearly impossible 


to faithfully and zealously represent a client defending against civil or criminal claims for 


violations of the Act.   


 Indeed, if attorney-immunity does not apply, Appellants’ counsel could potentially be held 


responsible for “using” the messages to mount a defense to Respondents’ claims.  Appellants’ 


counsel would be prohibited from sharing any of the messages with an expert to prepare a defense.  
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If Appellants would not be entitled to immunity under the Act for advocating on behalf of their 


client with their client’s direction, then the same could be said for Respondents’ counsel in this 


matter.  Although the Act allows a party to consent to the interception of his or her messages before 


the interception, there is no language in the Act stating that a person can consent to the use and 


disclosure of those messages after they are intercepted.  See § 17-30-30(C) (stating it is lawful to 


intercept an electronic communication when one of the parties gives “prior consent to the 


interception”).  Thus, not applying attorney-immunity to claims under the Act has a chilling effect  


on an attorney’s obligation to zealously represent his or her client defending or prosecuting claims 


under the Act.    


 For similar reasons, not recognizing attorney-immunity under the Act has a chilling effect 


on and erodes the attorney-client privilege. The attorney-client privilege is based on the wise policy 


that the “interests of society are best promoted by inviting the utmost confidence on the part of the 


client in disclosing his secrets to his professional advisor, under the pledge of the law that such 


confidence should not be abused by permitting disclosure of such communications.”  S.C. State 


Highway Dep't v. Booker, 260 S.C. 245, 254, 195 S.E.2d 615, 619-20 (1973).  First, if attorneys 


are liable under the Act for advocating on behalf of their clients, attorneys will take precautions in 


communicating with clients to reduce the likelihood of a violation of the Act and, accordingly, will 


discourage clients from being truthful with their attorney.  Moreover, pursuing a claim under the 


Act when an attorney is involved would require disclosure of attorney-client protected 


communications and work-product material in discovery.  Case in point, Plaintiffs are directly 


requesting in discovery communications between Defendants and their client, Mr. Fulmer.  App. 


Mot. for Recon., Ex. 9.  Thus, refusing to recognize the attorney-immunity defense to claims 
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under the Act would chill and intrude upon the attorney-client privilege.  This cannot be what the 


legislature intended.  


 In addition, under the circuit court’s logic, judges could also face liability for violating the 


Act in the context of ruling on a motion to suppress or on claims for violation of the Act—“using” 


the messages to make their rulings.  Judges are people and included in the definition of “any 


person.”  Judicial immunity is an absolute privilege from suit but it is a common law defense.  See 


O’Laughlin v. Windham, 330 S.C. 379, 383, 498 S.E.2d 689, 691 (Ct. App. 1998) (describing 


judicial immunity before the Tort Claims Act as a common law immunity).  Just like attorney 


immunity, the Act is silent on judicial immunity and, under the circuit court’s logic, that silence is 


interpreted to exclude the defense.   


 Further, while the Act states claims made against the State or its employees “must be 


brought pursuant to the South Carolina Tort Claims Act,” the Act expressly incorporates how the 


Tort Claims Act displaces the Act for the statute of limitations, limits on liability for damages, and 


prohibiting punitive damages.  § 17-30-135 (F)(1)-(4).  Thus, although the Tort Claims Act 


expressly preserves immunities (§ 15-78-20(b)) and contains its own judicial immunity (§ 15-78-


60(1)&(2)), the Homeland Security Act does not incorporate those provisions.  The express 


incorporation of some provisions of the Tort Claims Act into the Homeland Security Act 


necessarily excludes other provisions of the Tort Claims Act just as the expression of the “good 


faith reliance” defense excludes the common law attorney-immunity defense; it is the same 


principle in action. And, as mentioned above, there is no provision allowing a party whose 


communication is intercepted to consent to the use or disclosure of that message after it is 


intercepted.  Therefore, if this Court follows the circuit court’s logic, there is nothing stopping 
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persons who have had their communications intercepted from bringing claims against judges for 


using the messages in their rulings even if the aggrieved party asked for that ruling.   


 By finding the attorney-immunity defense does not apply to claims under the Act, the 


circuit court’s ruling has a chilling effect on an attorney’s ethical obligations to zealously represent 


his or her client, and will inevitably lead to intrusion upon the attorney-client privilege.  This Court 


should reverse the circuit court and find attorney immunity applies to claims under the Act, because 


it would foster ethical obligations to zealously represent clients and preserve the attorney-client 


privilege.  


CONCLUSION 


 The circuit court erred when it found that the attorney-immunity defense did not apply to 


civil claims under the Homeland Security Act, because the Act does not contain an explicit or 


unambiguous indication that the legislature intended to abrogate all common law defenses to civil 


liability for violation of the Act. The circuit court’s error, if uncorrected, will chill zealous 


advocacy and could impact the attorney-client relationship and privilege.  This Court should 


reverse the circuit court and find the attorney-immunity defense applicable to Respondents’ claim 


for civil liability for allegedly violating the Act.  
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STATEMENT OF ISSUE ON APPEAL 



I. Did the Circuit Court err in refusing to dismiss the South Carolina Homeland Security Act 
claim asserted against an attorney and law firm when the acts complained of occurred in 
the course and scope of representing a client and the legislative intent in passing the Act 
was not to displace common law defenses such as attorney immunity? 



 
STATEMENT OF THE CASE 



 This is a civil action for an alleged violation of a state criminal statute brought by 



Respondents, Anna, Katherine, and Bryan Coggeshall, against an attorney and law firm, Mr. von 



Herrmann and the von Herrmann Law Firm, for allegedly using and disclosing Respondents’ 



electronic communications when Mr. von Herrmann brought a lawsuit against Respondents on 



behalf of his client, Justin Fulmer, who had acquired the communications, and then providing those 



communications in response to Respondents’ attorney’s requests.  Appellants moved to dismiss, 



which was granted in part and denied in part on November 1, 2023.  Appellants moved to 



reconsider, which was denied on April 17, 2024.  Appellants timely filed their notice of appeal on 



May 13, 2024. 



STATEMENT OF FACTS 



 Mr. Fulmer and Respondent Anna were in the midst of a custody dispute concerning their 



daughter when Mr. Fulmer came into possession of Respondent Anna’s Apple Watch that was 



synched to her phone and receiving copies of her text messages with her parents, Respondents 



Bryan and Katherine. Resp. Opp. to Mot. to Recon., Ex 2.  Concerned with the content of those 



communications, Mr. Fulmer hired Appellants to represent him in a civil action against 



Respondents and others. On behalf of their client Mr. Fulmer, Appellants sued the Respondents 
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based, in part, on the information in the text messages. See Fulmer v. Coggeshall, et al., Case No.: 



2021-CP-26-06975 (Fulmer Action).1  



 Believing their communications were illegally intercepted under the South Carolina 



Homeland Security Act (Act), Respondents moved the South Carolina Court of Appeals to 



suppress the use of those text messages in the Fulmer Action.  Resp. Opp. to Mot. to Recon., Ex 



2.  The Court of Appeals found that the text messages were intercepted and suppressed their use 



in the Fulmer Action.  Resp. Opp. to Mot. to Recon., Ex 2.   



 Subsequently, Respondents brought the present lawsuit against Appellants, alleging Mr. 



Fulmer illegally intercepted the Respondents’ electronic communications.  See Amd. Compl. at 



¶¶ 5-6.  Respondents assert Mr. Fulmer “or his agent” copied the electronic communications, and 



Appellants printed them.  Id. They assert Appellants used the electronic communications to bring 



a lawsuit against the Plaintiffs on Mr. Fulmer’s behalf.  Amd. Compl. at ¶¶ 6-7.  Respondents 



allege Appellants disseminated the electronic communications knowing the electronic 



communications were unlawfully obtained.  Respondents further assert that Appellants, with 



knowledge the information was “unlawfully obtained,” disseminated the material.  Amd. Compl. 



at ¶ 10.  Apparently, the “disclosure” of the text messages is based on Mr. von Herrmann providing 



them in discovery in response to Respondents’ attorneys’ requests.  Resp. Opp. to Mot. to Dismiss 



at pp. 2-3, 13-17, 26-35.   



 Procedural History 



 Respondents brought the lawsuit in the Horry County Court of Common Pleas asserting 



claims for violation of the South Carolina Homeland Security Act (S.C. Code Ann. § 17-30-10, et 



 
1 The Fulmer Action is currently on appeal on different issues. See Appellate Case No. 2024-
00562. 
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seq.), the Computer Fraud and Abuse Act (18 U.S.C. § 1030), and Invasion of Privacy for 



publicizing private affairs and for wrongful intrusion and outrage.  See Compl.  Because the 



lawsuit originally included a federal claim, Appellants removed the lawsuit to Federal Court and 



moved to dismiss based on attorney immunity.  Not. of Removal; Mot. to Dismiss. Respondents 



amended their complaint to drop the federal claim and deprive the Federal Court of jurisdiction, 



and moved to remand the case.  Amd. Complaint.  Respondents also opposed the motion to 



dismiss. Resp. Mem. In Opp. to MTD.  Appellants opposed remand, and replied to Respondents’ 



opposition to the motion to dismiss. App. Reply to Resp. MIO MTD.  The Federal Court 



remanded the case without deciding the motion to dismiss. Order on Remand.   



 Upon remand, the Horry County Court of Common Pleas heard Appellants’ Motion to 



Dismiss on August 7, 2023. 8.7.23 Hearing Tr.  On November 1, 2023, the circuit court entered 



its order granting in part and denying in part the Motion to Dismiss.  11.1.23 Order. The circuit 



court agreed that Respondents’ common law claims for invasion of privacy were barred by the 



attorney-immunity doctrine espoused in Garr v. N. Myrtle Beach Realty Co., 287 S.C. 525, 339 



S.E.2d 887 (Ct. App. 1986).  11.1.23 Order at p. 4 (“This Court finds that Plaintiff’s claims for 



Invasion of Privacy are barred by the attorney-immunity defense.”).  



 The circuit court, however, denied Appellants’ Motion to Dismiss with respect to the claim 



for violation of the Homeland Security Act, finding that the attorney-immunity defense does not 



apply to claims under the Act because the Act applies to attorneys as “persons” and the legislature 



did not explicitly exempt attorneys.  11.1.23 Order at pp. 5-6.  The circuit court also found that 



Appellants could not assert the defense going forward. Id.  Appellants sought reconsideration, 



which was denied. Mot. for Recon.; 12.19.23 Hearing Tr.; 4.17.24 Order.   



 Appellants timely appealed the Orders on May 13, 2024. Not. of Appeal.    
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STANDARD OF REVIEW 



 Appellate courts apply the same standard of review as a circuit court when reviewing a 



motion to dismiss.  Carolina Park Assocs., LLC v. Marino, 400 S.C. 1, 6, 732 S.E.2d 876, 878 



(2012).  When ruling on a motion to dismiss, “[t]he circuit court may dismiss a claim when the 



defendant demonstrates the plaintiff’s ‘failure to state facts sufficient to constitute a cause of 



action’ in the pleadings filed with the court.”  Hambrick v. GMAC Mortg. Corp., 370 S.C. 118, 



121, 634 S.E.2d 5, 7 (Ct. App. 2006).  The circuit court must base its ruling on the allegations set 



forth in the complaint.  Bergstrom v. Palmetto Health Alliance, 358 S.C. 388, 395, 596 S.E.2d 42, 



45, (2004).   



 The appellate court may decide questions of law without any deference to the circuit court.  



Carolina Park Assocs., 400 S.C. at 6, 732 S.E.2d at 878.  Questions of statutory interpretation are 



questions of law that appellate courts review de novo.  Lightner v. Hampton Hall Club, Inc., 419 



S.C. 357, 363, 798 S.E.2d 555, 558 (2017).   



ARGUMENT 



I. This Court should reverse the circuit court’s decision and find the Homeland Security 
Act claim is barred by the attorney-immunity defense because Appellants were acting 
in the course and scope of their representation, the Act did not abrogate the common 
law, the ruling is in line with other jurisdictions, and refusing to do so will chill zealous 
representation.  



 
 Although the circuit court correctly found that the allegations in the amended complaint 



fall squarely within the protections of attorney immunity, it erred when it found that the Act 



abrogated the attorney-immunity defense and denied the Motion to Dismiss. The legislature’s 



intent in passing the Act was not clearly to override existing common law, and finding the Act 



abrogated attorney immunity will have unintended consequences for the attorney-client 



relationship and privilege. 
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A. Respondents’ allegations directly implicate the attorney-immunity doctrine 
and Respondents did not, and cannot now, allege facts to overcome attorney 
immunity.  



 
 Attorneys are immune from liability to a third party arising from the performance of their 



professional activities on behalf of and with the knowledge of the client. Hager v. McCabe, Trotter 



& Beverly, P.C., 435 S.C. 740, 746, 869 S.E.2d 886, 889 (Ct. App. 2022); Stiles v. Onorato, 318 



S.C. 297, 298, 457 S.E.2d 601, 602 (1995); Gaar, 287 S.C. at 528, 339 S.E.2d at 889.  Attorneys 



normally conduct litigation solely in their professional capacity and have no personal interest in 



the lawsuit.  Garr, 287 S.C. at 529, 339 S.E.2d at 889.  Even if the client has no probable cause to 



bring a lawsuit, the attorney who brings the lawsuit is not liable to the party sued if the attorney 



acts primarily to aid the client in obtaining an adjudication of the client’s claim.  Id. (citing 



Restatement (Second) of Torts, § 674 cmt. d. (1975)). An attorney is not liable to a third-party in 



giving the client poor advice.  Hager, 435 S.C. at 747, 869 S.E.2d at 889. “The purpose of the 



doctrine of attorney immunity is to encourage zealous representation of clients without fear of 



lawsuits by disgruntled opposing parties.”  Hunt v. Mortgage Electronic Registration, 522 F. Supp. 



2d 749, 758 (D.S.C. 2007).  



 Immunity will not shield an attorney, however, if in addition to representing the client the 



attorney (a) breaches an independent duty to a third party; or (b) “acts in his own personal interest[] 



outside the scope of his representation of the client.”  Stiles, 318 S.C. at 300, 457 S.E.2d at 602.  



A complaint that fails to allege the lawyer acted in his own personal interest and outside the scope 



of his representation of the client should be dismissed.  Hager, 435 S.C. at 747, 869 S.E.2d at 889; 



see also Stiles 318 S.C. at 300, 457 S.E.2d at 602. 



 Attorney immunity has barred claims for fraud and conversion, civil conspiracy, malicious 



prosecution, abuse of process, and intentional infliction of emotional distress.  See Hager, 435 S.C. 
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at 747, 869 S.E.2d at 889 (applying attorney immunity to dismiss fraud and conversion claims); 



Stiles, 318 S.C. at 300; 457 S.E.2d at 603 (applying attorney immunity to dismiss civil conspiracy 



claims); Gaar, 287 S.C. at 530, 339 S.E.2d at 890 (applying attorney immunity to dismiss 



malicious prosecution claims); see also Bertwell v. Allstate Ins. Co., 2008 WL 304735, at *3 



(D.S.C. Jan. 31, 2008) (dismissing claims against attorney for intentional infliction of emotional 



distress, malicious prosecution, abuse of process, fraud, civil conspiracy, negligence, and negligent 



misrepresentation because all claims were barred by the attorney-immunity defense). 



 Here, Respondents’ claims are barred by attorney immunity.  Respondents do not allege 



Appellants owed them an independent duty, or that Appellants acted in their own interest and 



outside the scope of representing their client.  In fact, the allegations in the amended complaint 



indicate Appellants were acting within the scope of their representation of their client, Mr. Fulmer.   



 Respondents assert that Mr. Fulmer is Appellants’ current client.  Amd. Compl. at ¶ 5.  



Respondents allege Mr. Fulmer illegally acquired Respondent Anna’s Apple Watch, accessed her 



and her parents’ electronic communications, and copied the communications.  Amd. Compl. at 



¶¶ 5-6.  They assert Appellants printed the communications, and used them to bring a lawsuit 



against the Respondents on Mr. Fulmer’s behalf.  Amd. Compl. at ¶¶ 6-7.  Respondents then 



reincorporate these allegations within their causes of action.  The complaint is devoid of any 



allegations Appellants acted in their own interests and outside the scope of their representation of 



Mr. Fulmer.  The complaint establishes the opposite, painting the quintessential portrait of an 



attorney advocate—a client comes to an attorney believing to have been wronged with evidence 



to support the claims, and the attorney brings a lawsuit attempting to vindicate the client’s rights.   



 The circuit court correctly recognized this case “is precisely the scenario for which attorney 



immunity exists” and dismissed the common law claims.  11.1.23 Order at p. 4.  Because the case 
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falls squarely within attorney immunity and Respondents did not allege or argue an independent 



duty or that Appellants acted outside the scope of their representation and in their own personal 



interest, the only question is whether the Act had any abrogated attorney immunity.  



B. The circuit court erred in refusing to dismiss the Homeland Security Act claim 
as barred by attorney immunity because the court incorrectly interpreted the 
Act.  



 
The attorney-immunity defense is a common law doctrine.  See Gaar, 287 S.C. at 528-29, 



339 S.E.2d at 889.  Although originating in South Carolina through the Court of Appeals in Gaar, 



the defense has been repeatedly sanctioned by our supreme court.  See, e.g., Argoe v. Three Rivers 



Behavioral Center and Psychiatric Solutions, 388 S.C. 394, 400, 697 S.E.2d 551, 554 (2010).  



Determining legislative intent is the ultimate goal of interpreting a statute.  The 



legislature’s intent is derived from the explicit statutory language of an unambiguous statute.  See 



State v. Leopard, 348 S.C. 467, 471-72, 562 S.E.2d 342, 344 (Ct. App. 2002). But when a statute 



is ambiguous or contains undefined terms, the courts must resort to the rules of statutory 



construction and give words their plain and ordinary meaning. See id.  



As it relates to a statute’s impact on common law, “it is presumed that no change in 



common law is intended unless the Legislature explicitly indicates such an intention by language 



in the statute.”  State v. Prince, 316 S.C. 57, 66, 447 S.E.2d 177, 182 (1993).  Furthermore, statutes 



that limit the common law are strictly construed.  Eades v. Palmetto Cardiovascular and Thoracic, 



PA, 422 S.C. 196, 201, 810 S.E.2d 848, 850 (2018).  Such statutes “will ‘not be extended beyond 



the clear intent of the legislature.’” Id. (quoting Grier v. AMISUB of S.C., Inc., 397 S.C 532, 536, 



725 S.E.2d 693, 695 (2012)).  “The common law remains in full force and effect in South Carolina 



unless changed by clear and unambiguous legislative enactment.” Singleton v. State, 313 S.C. 75, 



83, 437 S.E.2d 53, 58 (1993). 
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These principles apply to statutes creating causes of action or rights where none existed at 



common law.  See, e.g., Simpson v. Sanders, 314 S.C. 413, 415, 445 S.E.2d 93, 94 (1994) (finding 



elective share statute was statute of creation in derogation of common law because common law 



previously permitted spouse to leave out surviving spouse from will and, therefore, the statute had 



to be strictly construed); Crosby v. Glasscock Trucking Co., 340 S.C. 626, 628, 532 S.E.2d 856, 



857 (2000) (strictly construing statute creating cause of action for wrongful death of a “person” as 



against common law principle that tort action dies with injured person and, therefore, the statute 



did not apply to death of nonviable, stillborn fetus); Davenport v. Summer, 273 S.C. 771, 772-73, 



259 S.E.2d 815, 816 (1979) (finding statute permitting joinder of insurer to action did not change 



well-established common law that in motor vehicle collision cases the insurance carrier of 



defendant cannot be joined, recognizing statutes in derogation of common law rights are strictly 



construed and not be extended beyond clear legislative intent).   



Our courts have found common-law defenses were not abrogated under similar statutory 



schemes.  For example, the Payment of Wages Act requires unconditional payment to an employee 



of wages due, and is silent on whether the common law defense of breach of loyalty would permit 



an employer to withhold wages due under the Payment of Wages Act.  Our court of appeals found, 



and our supreme court affirmed, that nothing in the Payment of Wages Act “directly or indirectly 



abrogate[d] the common law duty of loyalty owed to an employer by an employee.”  If the duty is 



breached, forfeiture of wages due under the Payment of Wages Act is appropriate.  See Futch v. 



McAllister Towing of Georgetown, Inc., 328 S.C. 312, 318, 491 S.E.2d 577, 580 (S.C. Ct. App. 



1997) (“Futch I”), overruled on other grounds by 335 S.C. 598, 518 S.E.2d 591 (1999) (“Futch 



II”); Futch II, 335 S.C. at 605, 518 S.E.2d at 594 (affirming court of appeals and finding “the 



Legislature did not intend to prevent employers from asserting valid defenses or counterclaims 
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against employees”).  Futch I and Futch II were applications of strict construction of statutes in 



derogation of common law.   



In addition, the Homeland Security Act is a criminal statute that provides for a civil action 



and remedies for its violation. See S.C. Code Ann. § 17-30-20 (stating that violation of the 



specifically named acts gives rise to a felony); § 17-30-135(A) (stating that a person has a civil 



cause of action against anyone who intercepts, discloses, or uses communications “in violation of 



this chapter”).  Like statutes purportedly abrogating common law, penal statutes are to be strictly 



construed.  See Town of Sullivan’s Island v. Murray, 435 S.C. 22, 28, 864 S.E.2d 909, 912 (Ct. 



App. 2021).  Accordingly, the Homeland Security Act must also be strictly construed because the 



civil action and remedies are based on violations of a criminal statute.  



The Act defines “person” to include “any individual, partnership, association, joint stock 



company, trust, or corporation.” § 17-30-15 (5).  “Except as otherwise specifically provided in this 



chapter, a person who commits any of the following acts is guilty of a felony . . . :”  



. . . .  



(3) intentionally discloses or attempts to disclose to any other person 
the contents of any wire, oral, or electronic communication, 
knowing or having reason to know that the information was obtained 
through the interception of a wire, oral, or electronic communication 
in violation of this subsection; 
(4) intentionally uses or attempts to use the contents of any wire, 
oral, or electronic communication, knowing or having reason to 
know that the information was obtained through the interception of 
a wire, oral, or electronic communication in violation of this 
subsection; 



S.C. Code Ann. § 17-30-20 (3)-(4).  The Act creates a civil cause of action where one did not 



previously exist: “Any person whose . . . electronic communication is intercepted, disclosed or 



used in violation of this chapter has a civil cause of action against any person who intercepts, 



discloses, or uses . . . the communication . . . .” § 17-30-135(A). The statute creating the civil cause 
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of action lists only one defense for relying in good faith on a court order or subpoena. § 17-30-



135(B).   



Here, this Court should reverse the circuit court’s ruling because the circuit court applied 



the incorrect standard, not strictly construing the Act.  The circuit court interpreted the Act to apply 



to attorneys because the statute applies to “any person” and found that, because the Act does not 



expressly exempt attorneys as a class but exempts other individuals and it lists one defense, the 



common-law attorney immunity defense does not apply.  11.1.23 Order at p. 5.  This ruling, 



however, begins with a presumption that the statute displaces common law—interpreting silence 



as to common-law defenses and classes of persons exempted from the Act to abrogate common 



law defenses.  The circuit court’s interpretation works only if we begin with a presumption the 



common law does not apply unless expressly included within a statute. If this was true, then every 



single statute would have to expressly incorporate the common law because most apply to any 



“person.”    



South Carolina case law is clear, however, that the opposite presumption applies: we 



presume the common law is unchanged by a statute unless the language in the statute explicitly, 



clearly, or unambiguously indicates an intention to change the common law.  Prince, 316 S.C. at 



66, 447 S.E.2d at 182.  The common law here is the defense of attorney-immunity.  Thus, this 



Court must presume the attorney-immunity defense applies unless explicitly, clearly, or 



unambiguously changed by the Act.  Further, because the Act is penal and creates a cause of action 



where none existed, the Court must strictly construe the Act.   



Presuming attorney immunity applies and strictly construing the Act, establishes there is 



no explicit rejection of the attorney-immunity defense.  The Act applying to “any person,” and 



noting attorneys are people, is not an explicit legislative intent that the attorney-immunity defense 
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does not apply.  Most statutes, especially criminal statutes, apply to “any person.”  Simply because 



the Act expresses one defense to its violation—good faith reliance—is not an explicit legislative 



intent that the attorney-immunity defense does not apply, let alone that all other defenses are 



eviscerated. This reasoning is precisely why Futch I and Futch II found the language of Payment 



of Wages Act unconditionally requiring payment of wages due an employee did not abrogate an 



employer’s common law “breach of loyalty” defense to paying those wages.  



If attorney immunity applies to claims under the Act, then Respondents’ claim should have 



been dismissed. The defense applies to third-party claims against an attorney for actions taken on 



behalf of the client with the client’s knowledge, as long as there is no independent duty or 



allegations that the attorney acted in his own interest.  See Argoe, 388 S.C. at 400, 697 S.E.2d at 



554.  As established in Part I.A, Respondents did not allege Appellants owed an independent duty 



to them, or that Appellants acted in their own interest outside the scope of their representation of 



Mr. Fulmer. In reality, Respondents’ claims are alleged to have arisen within the scope of 



Appellants’ representation of Mr. Fulmer. Accordingly, the attorney-immunity defense would bar 



the claims.   



Because the circuit court’s interpretation of the Act essentially presumed the common law 



was displaced by general, ambiguous language, it was in error. Applying the correct standard, 



presuming the attorney-immunity defense to civil liability applies unless expressly or 



unambiguously displaced, establishes the attorney-immunity defense was unchanged by the Act, 



and the attorney-immunity defense would bar Respondents’ remaining claim.  Therefore, this 



Court should reverse the circuit court’s order, find the Act did not abrogate the attorney-immunity 



defense, and dismiss Respondent’s remaining claim.  
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C. This Court should follow the reasoning of the Texas Supreme Court in Taylor 
v. Tolbert because it applies the same legal principles and found attorney 
immunity applied to a state statute prohibiting interception of electronic 
communications.  



 
 Under similar circumstances and law to this appeal, the Supreme Court of Texas found that 



its common law attorney-immunity defense was not abrogated by the Texas wiretap statute.  See 



Taylor v. Tolbert, 644 S.W.3d 637, 650-51 (Tx. 2022). Taylor is eerily similar, involving an 



underlying child-custody dispute, a father who came into possession of an iPad that had begun 



receiving the mother’s text messages with other people, and the father providing those to his 



attorney.  Id. at 642.  



 Like South Carolina, Texas’s wiretap statute makes it a crime to intercept electronic 



communications, or to intentionally use or disclose those communications knowing or having 



reason to know the communications were intercepted.  Compare Tex. Penal Code Ann. § 16.02 



with S.C. Code Ann. § 17-30-20.  In addition, the two states’ laws create a civil remedy for the 



interception, or use or disclosure of intercepted communications.  Compare Tex. Code Crim. Proc. 



Ann. art. 18A.502 with S.C. Code Ann. § 17-30-135(A).  Also, Texas’ attorney-immunity defense 



is nearly identical to South Carolina’s, and applies to an attorney’s work in the scope of 



representing a client.  Compare Taylor, 644 S.W.3d at 646 (“Under Texas law, attorneys are 



generally immune from civil liability to nonclients for action taken within the scope of legal 



representation if those actions involve ‘the kind of conduct’ attorneys engage in when discharging 



their professional duties to a client.”) with Argoe, 388 S.C. at 400, 697 S.E.2d at 554.   



 The Taylor Court found that Texas’s common-law attorney immunity defense applied to 



claims under Texas’s wiretap statute pursuant to legal principles similar to South Carolina, and in 



the process rejected the exact arguments Respondents made below and the circuit court 



erroneously adopted.   
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 The Taylor Court began by noting statutes purporting to abrogate common-law principles 



must do so expressly.  644 S.W.3d at 649.  It also recognized the Texas wiretap statute created 



liability where none existed and, therefore, must be strictly construed and not extended beyond its 



plain meaning.  Id. at 650. Thus, it presumed that the attorney immunity defense applied unless its 



wiretap statute expressly abrogated it.  Id.  It ultimately held “Texas’s wiretap statute does not 



expressly repudiate the common law or the attorney-immunity defense.” Id. at 649. Applying 



South Carolina’s exact same presumption and rules for strict construction should result in the same 



holding: South Carolina’s Act does not expressly repudiate the common law or the attorney-



immunity defense.  



 In reaching its holding, Taylor rejected the plaintiff’s argument that the statute’s 



application to “any person” meant to include attorneys and abrogate the immunity defense.  Id. at 



651. The Court noted that, “[a]lthough ‘any person’ would inarguably include attorneys, we are 



not convinced the breadth of the statutory language—which is not at all uncommon—clearly 



shows legislative intent to abrogate common-law defenses generally or attorney immunity 



specifically.”  Id.  



 The Taylor Court also rejected the plaintiff’s arguments that, by including specific defenses 



under the statute like the good-faith reliance defense, the Texas wiretap statute “fences out” all 



common law defenses not explicitly included in the statute.  Id. at 650. The court noted that by 



plaintiff’s line of reasoning, the legislature would have to “opt-in” to the common law in every 



statute, and that reasoning is contrary to the presumption the common law remains in effect.  Id. 



at 650.  The court also found that the Act did not make the listed defenses exclusive, and the 



language could not be read as clearly repudiating all civil-liability defenses otherwise available. 



Id.   
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 The Texas Supreme Court’s analysis in Taylor is highly persuasive considering Texas’s 



parallels to South Carolina’s legal principles regarding the attorney-immunity defense, statutory 



civil liability related to intercepted communications, and strictly construing statutes purportedly 



abrogating common law.  But Taylor rejected the exact reasoning the circuit court adopted—



relying on the breadth of the “any person” language and inclusion of certain defenses. Here, this 



Court should follow Taylor’s lead, find the South Carolina Homeland Security Act did not 



abrogate the common law attorney-immunity defense, and that Appellants are shielded by the 



defense based on Respondents’ allegations, dismissing the remaining claim.  



D.  Applying attorney-immunity to claims under the Act does not have the effect 
of exempting all attorneys from violating the Act. 



 The circuit court reasoned, in part, that the attorney-immunity defense does not apply 



because, if the legislature wanted to exempt attorneys from the Act, it could have expressly done 



so like it did for other groups.  This is based, however, on a misunderstanding of the attorney-



immunity defense.   



 The attorney-immunity defense is not absolute immunity for attorneys as a class of people.  



The defense is qualified.  It immunizes attorneys from civil claims (1) by third parties; (2) for 



actions in the scope of representing a client; (3) with the client’s knowledge; (4) when there is no 



independent duty to the third-party.  See Argoe, 388 S.C. at 400, 697 S.E.2d at 554; see also Taylor, 



644 S.W.3d at 646 (noting similar limitations on the attorney-immunity defense and recognizing 



it does not protect from liability from “sanctions, professional misconduct, or criminal penalties.”).  



Neither does the defense magically legalize illegal conduct because it is conduct of an attorney.  



Its purpose is to shield attorneys for actions that are illegal, i.e., would expose the attorney to civil 



liability.  It does not insulate attorneys from prosecution for committing crimes or for ethical 
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violations.  See generally Gaar, 287 S.C. at 530, 338 S.E.2d at 890 (noting attorneys are subject 



to disciplinary proceedings not insulated by attorney immunity).  



 Recognizing the attorney-immunity defense would not be akin to exempting attorneys from 



liability for violations of the Act, attorneys could still be civilly liable if any of the four conditions 



to the application of attorney immunity are not met with respect to the Act.  For example, attorney 



immunity would not shield an attorney against a client’s claims that the attorney intercepted 



communications, or used or disclosed those communications, without the client’s consent.  Under 



the same scenario it would not shield the attorney against claims under the Act by the other party 



to the client’s communications—client knowledge lacking.  Further, the defense would not apply 



to criminal culpability or ethical violations.  



 Because recognizing attorney-immunity under the Act would not amount to absolute 



immunity from civil liability for attorneys from violation of the Act and would not shield them 



from criminal culpability, the circuit court erred in refusing to recognize the defense on those 



bases.  Accordingly, this Court should reverse the circuit court and find the defense applicable to 



claims for civil liability under the Act.  



E.  The circuit court’s ruling that attorney immunity does not apply under the Act 
undercuts the policy of encouraging zealous client representation, will lead to 
an erosion of the attorney-client privilege. 



 “The purpose of the doctrine of attorney immunity is to encourage zealous representation 



of clients without fear of lawsuits by disgruntled opposing parties.”  Hunt, 522 F. Supp. 2d at 758. 



“Attorneys must be free to act and advise their clients without constant fear of harassment from 



lawsuits.”  Garr, 287 S.C. at 529, 339 S.E.2d at 889.  Attorneys have ethical obligations to 



zealously assert a client’s position. Rule 407, SCACR, Preamble (“As advocate, a lawyer zealously 



asserts the client’s position under the rules of the adversary system.”).  It would create a conflict 



of interest with an attorney’s obligation to represent and support his or her client if attorneys 
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become liable for, and must safeguard against, acting overzealously.  Garr, 287 S.C. at 529-30, 



339 S.E.2d at 889-90.  Allowing such suits “could conceivably prohibit attorneys from pursuing 



and developing new causes of action, and could hinder development of new legal theories.” Id. at 



530, 339 S.E.2d at 890.  In other words, with every exception recognized for attorney-immunity, 



it has a chilling effect on an attorney’s faithful discharge of his or her ethical obligations.  Taylor, 



644 S.W.3d at 647.   



 The breadth with which the circuit court interpreted the Act—it applies to “any person” 



and listing one defense excluded others—will have drastic consequences on the attorney-client 



relationship and zealous advocacy in relation to claims involving the Act.  



 Extending the circuit court’s logic, the Act also does not contain any language stating that 



attorneys are immune from liability for defending their clients against claims for violating the Act.  



Assuming an attorney represents a client who has been accused of intercepting communications in 



violation of the Act, there is no provision in the Act allowing the client to “disclose” the intercepted 



messages to the attorney, or allowing the attorney to “disclose” the content of the communications 



to his or her staff or experts in preparing a defense, or allowing the attorney to “use” those 



communications to mount a defense—all of which would fall outside the “good faith reliance” 



defense.  An attorney representing his or her client would have to exercise even more caution when 



dealing with any electronic communications provided by a client.  It would be nearly impossible 



to faithfully and zealously represent a client defending against civil or criminal claims for 



violations of the Act.   



 Indeed, if attorney-immunity does not apply, Appellants’ counsel could potentially be held 



responsible for “using” the messages to mount a defense to Respondents’ claims.  Appellants’ 



counsel would be prohibited from sharing any of the messages with an expert to prepare a defense.  
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If Appellants would not be entitled to immunity under the Act for advocating on behalf of their 



client with their client’s direction, then the same could be said for Respondents’ counsel in this 



matter.  Although the Act allows a party to consent to the interception of his or her messages before 



the interception, there is no language in the Act stating that a person can consent to the use and 



disclosure of those messages after they are intercepted.  See § 17-30-30(C) (stating it is lawful to 



intercept an electronic communication when one of the parties gives “prior consent to the 



interception”).  Thus, not applying attorney-immunity to claims under the Act has a chilling effect  



on an attorney’s obligation to zealously represent his or her client defending or prosecuting claims 



under the Act.    



 For similar reasons, not recognizing attorney-immunity under the Act has a chilling effect 



on and erodes the attorney-client privilege. The attorney-client privilege is based on the wise policy 



that the “interests of society are best promoted by inviting the utmost confidence on the part of the 



client in disclosing his secrets to his professional advisor, under the pledge of the law that such 



confidence should not be abused by permitting disclosure of such communications.”  S.C. State 



Highway Dep't v. Booker, 260 S.C. 245, 254, 195 S.E.2d 615, 619-20 (1973).  First, if attorneys 



are liable under the Act for advocating on behalf of their clients, attorneys will take precautions in 



communicating with clients to reduce the likelihood of a violation of the Act and, accordingly, will 



discourage clients from being truthful with their attorney.  Moreover, pursuing a claim under the 



Act when an attorney is involved would require disclosure of attorney-client protected 



communications and work-product material in discovery.  Case in point, Plaintiffs are directly 



requesting in discovery communications between Defendants and their client, Mr. Fulmer.  App. 



Mot. for Recon., Ex. 9.  Thus, refusing to recognize the attorney-immunity defense to claims 
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under the Act would chill and intrude upon the attorney-client privilege.  This cannot be what the 



legislature intended.  



 In addition, under the circuit court’s logic, judges could also face liability for violating the 



Act in the context of ruling on a motion to suppress or on claims for violation of the Act—“using” 



the messages to make their rulings.  Judges are people and included in the definition of “any 



person.”  Judicial immunity is an absolute privilege from suit but it is a common law defense.  See 



O’Laughlin v. Windham, 330 S.C. 379, 383, 498 S.E.2d 689, 691 (Ct. App. 1998) (describing 



judicial immunity before the Tort Claims Act as a common law immunity).  Just like attorney 



immunity, the Act is silent on judicial immunity and, under the circuit court’s logic, that silence is 



interpreted to exclude the defense.   



 Further, while the Act states claims made against the State or its employees “must be 



brought pursuant to the South Carolina Tort Claims Act,” the Act expressly incorporates how the 



Tort Claims Act displaces the Act for the statute of limitations, limits on liability for damages, and 



prohibiting punitive damages.  § 17-30-135 (F)(1)-(4).  Thus, although the Tort Claims Act 



expressly preserves immunities (§ 15-78-20(b)) and contains its own judicial immunity (§ 15-78-



60(1)&(2)), the Homeland Security Act does not incorporate those provisions.  The express 



incorporation of some provisions of the Tort Claims Act into the Homeland Security Act 



necessarily excludes other provisions of the Tort Claims Act just as the expression of the “good 



faith reliance” defense excludes the common law attorney-immunity defense; it is the same 



principle in action. And, as mentioned above, there is no provision allowing a party whose 



communication is intercepted to consent to the use or disclosure of that message after it is 



intercepted.  Therefore, if this Court follows the circuit court’s logic, there is nothing stopping 
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persons who have had their communications intercepted from bringing claims against judges for 



using the messages in their rulings even if the aggrieved party asked for that ruling.   



 By finding the attorney-immunity defense does not apply to claims under the Act, the 



circuit court’s ruling has a chilling effect on an attorney’s ethical obligations to zealously represent 



his or her client, and will inevitably lead to intrusion upon the attorney-client privilege.  This Court 



should reverse the circuit court and find attorney immunity applies to claims under the Act, because 



it would foster ethical obligations to zealously represent clients and preserve the attorney-client 



privilege.  



CONCLUSION 



 The circuit court erred when it found that the attorney-immunity defense did not apply to 



civil claims under the Homeland Security Act, because the Act does not contain an explicit or 



unambiguous indication that the legislature intended to abrogate all common law defenses to civil 



liability for violation of the Act. The circuit court’s error, if uncorrected, will chill zealous 



advocacy and could impact the attorney-client relationship and privilege.  This Court should 



reverse the circuit court and find the attorney-immunity defense applicable to Respondents’ claim 



for civil liability for allegedly violating the Act.  



 
COPELAND, STAIR, VALZ & LOVELL, LLP 
 



April 9, 2025. 
 
 
 
 



s/Skyler C. Wilson 
Douglas W. MacKelcan 
S.C. Bar No.: 76332 
Skyler C. Wilson 
S.C. Bar No.: 102865 
40 Calhoun Street, Suite 400 
Charleston, SC 29401 
dmackelcan@csvl.law 
swilson@csvl.law  
Phone: (843) 727-0307 
Attorneys for Appellants 





mailto:dmackelcan@csvl.law


mailto:swilson@csvl.law








 



20 
 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 



 
APPEAL FROM HORRY COUNTY 



Court of Common Pleas 
 



Kristi F. Curtis, Circuit Court Judge 
Case No.: 2022-CP-26-06296 



____________________________________ 
 



Appellate Case No. 2024-000786 
___________________________________ 



 
Anna Coggeshall; Bryan Coggeshall; and Katherine Coggeshall ...........Respondents 
 



v. 
 
William Bertram von Herrmann and The Von Herrmann Law Firm. ...... Appellants. 



___________________________________ 
 



PROOF OF SERVICE 
___________________________________ 



 



I certify that I have served Appellants’ Initial Brief and Designation of Matter, upon the 
parties below by electronic mail, addressed as follows: 



 
 



Richard G. Whiting, Esq. 
1515 Lady Street 



Columbia, SC 29201 
Dick.whiting@whitinglawsc.com 



Counsel for Respondents 
 



Steven M. Abrams, Esq. 
Abrams Cyber Law & Forensics, LLC 



P.O. Box 305 
Sullivans Island, SC 29482 



steve@abramsforensics.com 
Counsel for Respondents 



  





mailto:Dick.whiting@whitinglawsc.com


mailto:steve@abramsforensics.com








 



21 
 



 
Kenneth R. Moss, Esq. 



Wright, Worley, Pope, Ekster Moss, PLLC 
628A Sea Mountain Highway 



North Myrtle Beach, SC 29582 
kennethmoss@wwpemlaw.com 



Counsel for Respondents 
 



 
Robert E. Lee, Esq. 
Robert E. Lee, LLC 



P.O. Box 1096 
Marion, SC 29571 



rel@rellawfirm.com 
Counsel for Respondents 



 
This 9th day of April, 2025. 



 
COPELAND, STAIR, VALZ & LOVELL, LLP 
 



 
40 Calhoun Street, Suite 400 
Charleston, SC 29401 
dmackelcan@csvl.law 
swilson@csvl.law  
Phone: (843) 727-0307 
 



s/Skyler C. Wilson 
Douglas W. MacKelcan 
S.C. Bar No.: 76332 
Skyler C. Wilson 
S.C. Bar No.: 102865 
Attorneys for Appellants 



 



 





mailto:kennethmoss@wwpemlaw.com


mailto:rel@rellawfirm.com


mailto:dmackelcan@csvl.law


mailto:swilson@csvl.law










