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Pursuant to Rule 221(a) of the South Carolina Appellate Court Rules, Respondent South 


Carolina Department of Revenue (Department) petitions for rehearing of this Court’s March 26, 2025 


Opinion No. 6107 (Opinion) reversing the Order of the Administrative Law Court and ruling in favor 


of Appellant Duke Energy Corporation (Duke). This Court should grant rehearing and issue a revised 


opinion in favor of the Department and affirming the decision of the ALC.  


INTRODUCTION 


In 1995, the General Assembly enacted Section 12-14-60 to provide investment tax credits for 


economic impact zones (EIZs). Three years later, the General Assembly chose “to limit the total 


credit” amount allowed for utilities going forward. The amendment expressed this total cap by 


providing that, for utilities that make investments after June 30, 1998, the EIZ credit “is limited to 


no more than five million dollars.” S.C. Code Ann. § Section 12-14-60(G). In other words, for all 


investments Duke made since 1998, the total amount of EIZ credits it can claim is $5 million. 


In its Opinion, the Court instead held section 12-14-60(G) imposes an annual limitation, 


meaning that for investments made after June 30, 1998, a utility can claim EIZ credits up to five 


million dollars each year. See Opinion at 5–6. This holding appears to rest on two grounds: first, section 


12-14-60(A) allows a taxpayer to claim the EIZ credit in “any taxable year” in which it meets the 


requirements, so any limitation of the credit in subsection (G) must also be annual absent language to 


the contrary. Id. at 5. Second, a lifetime limit of $5 million is incompatible with the purpose of the 


EIZ credit, which was designed to encourage the retention and expansion of existing business. Id. 


 In so ruling, the Court correctly recognized but then overlooked or misapplied its own 


controlling precedent. When a statute’s terms are plain and clear, the Court must apply the statute 


according to its literal meaning. Id. at 4. The plain language in subsection (G) limits the maximum 


amount of EIZ credits a utility can claim for all investments after June 30, 1998, to no more than five 


million dollars. The literal meaning of a total, lifetime limitation is consistent with the purpose and 
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Title of the EIZ Act and the way the Legislature has phrased other, similar tax credits. Yet the Opinion 


offered no explanation why this plain, literal interpretation of section 12-14-60 is incorrect or 


unreasonable.  


Where a statute lends itself to two equally logical interpretations, the Court is required to 


resolve that ambiguity in accordance with the rules of statutory construction. Id. The ALC’s decision 


followed this precedent and found the statute was ambiguous because it is “both reasonable, and 


plausible” for the limitation of the EIZ credit to be either annual or lifetime. Yet the Court concluded 


the statute was unambiguous—without any substantive analysis of the Department’s textual 


arguments and despite the Opinion’s acknowledgment that the statute at issue was silent concerning 


the question in dispute. Id. at 5. 


 South Carolina courts have a longstanding policy of narrowly and strictly construing tax credit 


statutes against a taxpayer. Id. at 4. Yet the Opinion premised its conclusion on the novel presumption 


that credit limitations are annual unless otherwise specified. As a result, the Court adopted a broad—


not narrow—construction of the EIZ credit that is inconsistent with its longstanding policy.  


 Finally, the cardinal rule of statutory construction is to ascertain and effect the intent of the 


Legislature. Id. The Opinion analyzed the legislative purpose and intent for granting the EIZ credit 


generally, but it overlooked or misapprehended the Legislature’s purpose for limiting the EIZ credit 


for a specific group of taxpayers (utilities). As the facts of this case demonstrate, interpreting section 


12-14-60 as imposing only an annual limitation for utilities effectively renders subsection (G) to be no 


limitation at all.  


For each of these reasons, the Department respectfully requests this Court grant the 


Department’s petition for rehearing and issue a revised opinion affirming the ALC’s order. 
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STATEMENT OF THE FACTS 


 The relevant sections of section 12-14-60 provide: 


 SECTION 12-14-60. Investment tax credit. 


(A)(1) There is allowed an investment tax credit against the tax imposed pursuant to Chapter 
6 of this title for any taxable year in which the taxpayer places in service qualified 
manufacturing and productive equipment property. 
 


*** 
 
(G) The credit allowed by this section for investments made after June 30, 1998, is limited to 
no more than five million dollars for an entity subject to the license tax as provided by Section 
12-20-100.  
 


 The General Assembly first enacted section 12-14-60 as part of the Economic Impact Zone 


Community Development Act of 1995 (EIZ Act). See 1995 Act No. 25, § 2, codified at S.C. Code Ann. 


§ 12-14-10 et seq.1 Act No. 25 provided a series of tax credits designed to encourage business and 


employment opportunities in certain distressed areas of the State. Specifically, the purpose of the EIZ 


Act was to provide tax incentives in areas economically impacted by the closing or realignment of a 


federal military installation. The Legislature’s intent was to assist in revitalizing these economic impact 


zones. Id., codified at S.C. Code Ann. § 12-14-30.  


 When the State’s corporate income tax revenues began to decline following the passage of Act 


No. 25, the Legislature took steps to scale back the credit. See State Corporate Tax Incentives Costing 


Revenue, The Augusta Chronicle, Feb. 14, 1998, available at 1998 WLNR 1078598 (state revenue director 


advising that South Carolina is losing revenues because of the EIZ credit and asking legislators to 


rethink the tax credit). In June of 1998, the Legislature added the limitation in subsection (G) that is 


the subject of this appeal, which limited the amount of the EIZ credit for certain taxpayers to “no 


more than one million dollars.” Two months later, the limitation was increased to $5 million.


 Importantly, the current language of subsection (G) imposing the $5 million limitation has 


 
1 Act No. 25 also included the Enterprise Zone Act of 1995, codified in S.C. Code Ann. § 12-10-10. 
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remained unchanged since 1998. During the 2017–2018 legislative session, Duke lobbied for an 


amendment to subsection (G) to change the limitation from a lifetime to annual basis; the proposed 


amendment would have changed section 12-14-60(G) to read “no more than five million dollars 


annually.” (R. pp. 335–37, 802). That amendment failed.  


STANDARD OF REVIEW 


 A petition for rehearing is appropriate where the Court overlooks the record or applicable law 


or misapprehends a party’s arguments. Rule 221(a), SCACR; see also Kennedy v. S.C. Ret. Sys., 349 S.C. 


531, 532, 564 S.E.2d 322, 322 (2001). A petition for rehearing “aid[s] the court in deciding correctly a 


case heard by it.” Arnold v. Carolina Power & Light Co., 168 S.C. 163, 172, 167 S.E. 234, 238 (1933). The 


Supreme Court has previously granted a petition for rehearing in a case involving the interpretation 


of section 12-14-60. SCANA Corp. v. S.C. Dep’t of Revenue, 384 S.C. 388, 683 S.E.2d 468 (2009). 


ARGUMENT 


The sole issue on appeal is whether the ALC erred in interpreting section 12-14-60(G) to 


impose a lifetime limitation on the amount of EIZ credits a utility can claim for any investments it 


made after June 30, 1998. The ALC found section 12-14-60(G) is ambiguous, but correctly applied 


the rules of statutory construction to conclude section 12-14-60(G) imposes a lifetime limitation. The 


ALC did not err. The Department respectfully asks that this Court grant its petition for rehearing and 


issue a revised opinion consistent with the relief the Department requested in its appellate briefing.  


I. The Opinion overlooks the plain, ordinary meaning of the text of section 12-14-
60, and instead assumes a premise—a credit is annual unless there is explicit 
language to the contrary—which is completely inconsistent with the common 
understanding of the phrase “limited to no more than” and this Court’s 
established precedent. 


 
This Court held the plain language of section 12-14-60(G) unambiguously limits the EIZ credit 


to $5 million each taxable year that a utility meets the statutory requirements. The Court reached this 


conclusion without any textual analysis of the common understanding of the phrase “limited to no 
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more than,” without comparing how the Legislature has used this phrase in other tax credits found in 


Title 12, and without considering the Title of the EIZ Act.  


a. The common understanding of the phrase “limited to no more than” is 
a complete limitation, not a limitation that restarts each year. 


 
The interpretation of whether subsection (G) contains an annual or lifetime limitation must 


begin with the text itself. Smith v. Norman K. Tiffany, 419 S.C. 548, 556, 799 S.E.2d 479, 587 (2017) (“It 


is axiomatic that statutory interpretation begins (and often ends) with the text of the statute in 


question.”). The plain, ordinary, and literal meaning of the phrase “limited to no more than five million 


dollars,” without any other qualifier, means a complete and total limitation on the amount of the EIZ 


credit a utility can claim over time—not a limitation that begins anew each year. CFRE, LLC v. 


Greenville County Assessor, 395 S.C. 67, 74, 716 S.E.2d 877, 881 (2011) (noting that to effectuate 


legislative intent the Courts must “give the words found in the statute their ‘plain and ordinary 


meaning without resort to subtle or forced construction to limit or expand the statute’s operation’”).  


 The overall structure of section 12-14-60 underscores the fact that subsection (G) provides a 


complete, maximum cap on the amount of EIZ credits a utility can ever claim. The Legislature 


intentionally placed the limitation at the end of section 12-14-60, after explaining:  


 Subsection (A)(1) – what the credit is 
 Subsection (A)(2) – how to calculate the total amount of credit for each year  
 Subsection (B) – the requirements to qualify/earn the credit 
 Subsection (C) – use of the credit when other credits are available  
 Subsection (D) – how unused credits can be carried forward  
 Subsection (E) – how used credits might be recaptured  
 Subsection (F) – the impact of the credit on a taxpayer’s income taxes  


 
After providing the entire framework and mechanics of the EIZ credit, the Legislature then added a 


specific limitation in subsection (G) that applies only to utilities (i.e. entities subject to the license tax 


as provided in section 12-20-100): the credit allowed by this section—that is, the entirety of section 


12-14-60—is limited to no more than $5 million. 
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This textual placement of subsection (G) is important. Subsection (A)(2) already imposes a 


limitation on the amount of the credit that is earned each taxable year (i.e. annually), so subsection (G) 


should be read to provide an even further limitation on the total credit amount allowed. Had the 


Legislature intended the limitation to be an annual one, it could easily have included a sentence at the 


end of subsection (A)(2) providing that “in no event may the amount of the credit allowed for utilities 


by this subsection exceed five million each taxable year.” It did not. Instead, it placed a limitation at 


the end of the entire statute providing that the “credit allowed by this section” (which includes any 


credits earned in any taxable year in which the requirements were met, and all unused and carried 


forward credits) is limited to no more than five million dollars for any investments made by utilities.  


Not only did the Legislature place the utility-specific limitation at the end of section 12-14-60, 


but the text of subsection (G) anchors the limitation to a specific starting point that extends into the 


future: for all investments made after June 30, 1998. The use of “investments” (plural), coupled with 


this particular start date, is a clear indication the Legislature contemplated that prospectively a utility 


might make multiple investments in multiple tax years, but for all of those investments the total, 


maximum amount of the credit amount available for that utility is “no more than five million dollars.” 


b. The wording of the limitation in subsection (G) mirrors, or is substantially 
similar to, other credit statutes that contain a total, lifetime limitation. 
 


As evidenced by other credit statutes in Title 12, the Legislature routinely uses the phrase “no 


more than” to communicate a lifetime—not annual—limitation. The Opinion overlooked and failed 


to address these textual similarities (and dissimilarities) with other tax credit statutes.  


Title 12 contains numerous examples of credits that the Legislature expressly chose to limit 


with clear, textual indications that the limitation is annual.2 If the Legislature had intended subsection 


 
2 See, e.g., S.C. Code Ann. § 12-6-3515 (“Regardless of the amount of the credit allowed by this section, 
the total credit a taxpayer may use under this section for any particular taxable year may not exceed 
fifty-two thousand five hundred dollars.”); S.C. Code Ann. § 12-6-3420(B)(2) (providing “the credit is 
limited to ten thousand dollars annually”) (emphasis added); S.C. Code Ann. § 12-6-3620(B) (2014 & 







7 
 


(G) to provide only an annual limitation, if could easily have said so in the statute, as it has in those 


other credit statutes. For example, the Legislature could have written subsection (G) to provide that 


the credit “is limited to no more than five million dollars for each taxable year the entity makes 


investments.” Or, that the credit “is limited to no more than five million dollars annually.” Duke 


lobbied for this latter language, but the Legislature declined to adopt that change to the statute. When 


the Legislature wants the limitation to be annual, it says so explicitly.  But the Opinion overlooks or 


misapprehends the relevant evidence from other similar Title 12 statutes that credit limitations are not 


annual by default.  


By contrast, if the Legislature intended a maximum cap on the amount of EIZ credit a utility 


could earn, the simplest way to express it is exactly the way subsection (G) is written. The Legislature 


has used similar or identical language to provide a total, lifetime cap for other credits in Title 12. For 


example, section 12-6-3570(A) allows a taxpayer to claim an income tax credit for investments in a 


motion picture company; the amount of the credit is equal to twenty percent of the investment “but 


not more than one hundred thousand dollars” (emphasis added). Duke concedes this communicates 


a lifetime limitation. See Duke Initial Br. at 36. There is no material difference between the limiting 


language of section 12-6-3570(A) (“not more than”) and section 12-14-60(G) (“no more than”).3   


 
Supp. 2018) (“A taxpayer may use up to six hundred fifty thousand dollars of credit for a single taxable 
year.”); S.C. Code Ann. § 12-6-3790(D)(1)(a) (Supp. 2018) (providing “[t]ax credits authorized by 
subsection (H)(1) and subsection (I) annually may not exceed cumulatively a total of twelve million 
dollars” (emphasis added).  
3 The Court held that “a credit against a yearly tax is claimable in any taxable year in which the statutory 
requirements are met.” Opinion at 5. But this answers the wrong question. The Department has always 
acknowledged the EIZ credit could be claimed (i.e. earned) in more than one taxable year, provided 
the taxpayer met the statutory requirements. See Department Br. at 14. The question is whether the 
total amount of that credit is limited in any way. And the fact a credit is claimed against an annual tax 
is not dispositive as to whether a limitation of that credit is annual or lifetime. The limitation in section 
12-6-3570(A) demonstrates this point, because it provides a lifetime limitation (using the same limiting 
language as the EIZ credit) for a motion picture credit that is allowed over more than one taxable 
year, and is claimed against the taxpayer’s income tax (which is imposed annually).  
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Similarly, in section 12-6-3440 the Legislature authorized two versions of a tax credit related 


to employee child care programs. Section 12-6-3440(A) allows a taxpayer to claim a credit for capital 


expenditures but limits the credit to “no more than one hundred thousand dollars” (emphasis added). 


This is a total, lifetime cap. By contrast, section 12-6-3440(C)(1) allows a taxpayer to claim a credit for 


operational expenditures, but the “credits allowed may not exceed three thousand dollars . . . each 


year” (emphasis added). By intentionally using different language for each version of these credits in 


the same statute (section 12-6-3440), the Legislature demonstrated it knows how to differentiate 


between an annual or lifetime credit limitation. And it chose to use the same limiting language in 


section 12-14-60(G) that indisputably provides a lifetime limitation in section 12-6-3440(A).4  


This Court has long recognized the general rule that “identical words and phrases within the 


same statute should normally be given the same meaning,” and there is no reason to depart from that 


rule here where the Legislature has used the same phrase in other tax credit statutes in Title 12. 


Travelscape, LLC v. S.C. Dep’t of Revenue, 391 S.C. 89, 100–01, 705 S.E.2d 28, 34 (2011); see also Atl. 


Cleaners & Dyers, Inc. v. United States, 286 U.S. 427, 433 (1932) (same).  


c. The Opinion failed to consider the Title of the EIZ Act, which further confirms 
that the limitation in section 12-14-60(G) is intended to be a lifetime cap on the 
total amount of EIZ credits a utility can claim. 


 
This Court correctly began its analysis of the EIZ credit by recognizing that its task is to 


ascertain and effectuate the intention of the Legislature. Opinion at 4; see Sloan v. Hardee, 371 S.C. 495, 


498, 640 S.E.2d 457, 459 (2007). But the Opinion never mentioned or discussed the Title of the EIZ 


Act. The title of an act is part of the legislation and should be considered when construing legislative 


intent. Alyce B. McInnis v. Estate of E.C. McInnis, Jr., 348 S.C. 585, 560 S.E.2d 632 (Ct. App. 2002); see 


 
4 Section 12-10-81(B)(1) contains similar language that limits the job development credit to “not more 
than” fifteen years. In section 12-10-81(B)(1) the limitation is based on the number of years it can be 
claimed, rather than the amount that can be claimed, but the point is that the Legislature used the 
phrase “not more than” to communicate a maximum, lifetime limitation. 
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also Lindsay v. S. Farm Bureau Cas. Ins. Co., 258 S.C. 272, 277 188 S.E.2d 374, 376 (1972) (“It is proper 


to consider the title or caption of an act in aid of construction to show the intent of the legislature.”).  


The Legislature amended the EIZ credit statute on two occasions in 1998 to include language 


that limited the amount of EIZ credit a utility could claim. See 1998 Act No. 419; 1998 Act. No. 442. 


(R. pp. 1331–35). The Title for both acts includes the same language: “to limit the total credit allowed 


a utility for investments made after June 30, 1998.” Id. (emphasis added). The plain and ordinary 


meaning of “total” as an adjective that modifies “credit” indicates the legislative intent of subsection 


(G) was to limit the entire EIZ credits to $5 million for all of a utility’s future qualifying investments.  


Notably, the now-repealed section 12-6-3510 provided the “total amount of credit, which may 


be claimed . . . may not exceed five million dollars.” See Act No. 358 (June 9, 1998) (emphasis added), 


codified at S.C. Code Ann. § 12-6-3510.  Duke concedes that this limitation of the “total credit” in 


section 12-6-3510 was a lifetime limitation. See Duke Br. at 36 (“[S]ection 12-6-3510 applied a lifetime 


limitation . . .”). Importantly, the Legislature passed both Act No. 358 (enacting section 12-6-3510) 


and Act No. 419 (enacting section 12-14-60(G)) in June 1998. In other words, in the same month that 


the Legislature used the phrase “total amount of credit” to describe (as Duke admits) an undisputed 


lifetime limitation in section 12-6-3510, it also used the similar phrase “total credit allowed” to describe 


the lifetime limitation on the amount of EIZ credits allowed a utility. 


II. The Opinion incorrectly focused on the purpose of the EIZ credit as a whole, 
rather than the legislative purpose and intent for the utility-specific limitation 
in subsection (G).  


 
The Court also looked to the purpose of the EIZ credit as a reason for adopting a broad 


construction of the limitation in subsection (G). But the Legislature’s purpose for enacting emergency 


legislation to adopt an EIZ credit is not the same as its purpose for limiting the amount of credit that 


can be claimed by certain taxpayers. The Opinion failed to consider the latter. And both purposes are 


consistent with a lifetime limitation.  
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a. A lifetime limitation of the EIZ credit for utilities is entirely compatible 
with the legislative intent behind the EIZ credit as a whole.  


 
Contrary to the Court’s conclusion, a lifetime limitation of the EIZ credit for utilities is not 


inconsistent with the purpose of the EIZ Act. At its conception, the legislative purpose of the EIZ 


Act was to “revitalize” economically and physically distressed areas impacted as a result of the closing 


or realignment of a federal military installation area. See Act. No. 25, § 2 (1995). This remained the 


express legislative purpose at the time the EIZ Act was amended to include the limitation in 


subsection (G). The EIZ credit “was not enacted in order to foster “longer range” economic growth, 


but was instead enacted as emergency legislation, the purpose of which was to encourage full and 


immediate investment to replace lost jobs and to do so as quickly as possible.” SCANA Corporation v. 


S.C. Dep’t of Revenue, Docket No. 05-ALJ-17-0042-CC (Final Order Apr. 17, 2006).  


The relevant question, then, is why the Legislature would choose to limit the credit specifically 


for utilities. The Court need look no further than Duke’s brief for the answer: “Not all taxpayers are 


created equal. Utilities are capital-intensive businesses that often make large amounts of investments.” 


Duke Br. at 37. As Duke acknowledges, it was “perfectly reasonable” for the Legislature to limit the 


EIZ credit for utilities but not for other businesses. Id.  


Utilities (like Duke) are already present and investing in South Carolina (including in less-


developed counties). Because of the nature of their business, utilities were less likely to need 


incentivizing to make investments in or remain in an EIZ in the emergent event a federal military 


installation closed or realigned. As Duke’s 30(b)(6) witness testified, utility businesses are capital-


intensive, and their property necessarily must be upgraded and replaced regularly. (R. pp. 322–27). 


Duke has been operating in South Carolina for 100 years, and it acknowledged it will continue to make 


significant capital investments (to the tune of hundreds of millions of dollars annually) regardless of 


whether it can claim an EIZ credit. Id. Notably, the majority of Duke’s capital investments are the 


type that qualify for the highest amount of credits calculated under section 12-14-60(A)(2). Id. 
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With every tax incentive, the Legislature is balancing revenues lost versus benefits gained. Tax 


incentives are meant to create new revenues, not lessen revenues already being (or that will be) 


collected. By Duke’s own admission, the EIZ credit—as it relates to utilities—does not induce or 


incent any activity by Duke that was not already going to occur. Thus, the purpose of subsection (G) 


was to limit the EIZ credit for utilities because it does not materially incentivize utilities to “revitalize” 


economic impact zones. See Merriam-Webster (March 31, 2025), https://merriam-


webster.com/dictionary/revitalize (defining revitalize to mean “to give new life or vigor to”). 


b. Interpreting subsection (G) as an annual limitation leads to an absurd 
result.  


 
The record demonstrates that interpreting subsection (G) as an annual limitation effectively 


renders it to be no limitation at all. From 1996 to 2014, Duke generated nearly $25 million in EIZ 


credits, but never earned more than $5 million in EIZ credits in any single tax year. It also did not 


utilize the majority of the EIZ credits; during the audit period it used only $4.2 million and carried 


forward over $20 million. Why? Duke did not need to use the EIZ credits; as a result of other tax 


breaks, Duke paid no corporate income tax to South Carolina in 2004–2014. (R. p. 212–13).  


The limitation in subsection (G) was added the year after the Legislature had amended the 


EIZ Act to allow the ten-year carryforward, and on the heels of another utility (SCANA) earning 


nearly $30 million in EIZ credits in a single tax year. SCANA Corp. v. S.C. Dep’t of Revenue, 384 S.C. 


388, 390, 683 S.E.2d 468, 469 (2009). As both the SCANA case and this case illustrate, interpreting 


subsection (G) as an annual limitation produces an absurd result: an endless cycle of EIZ credit 


generation and carryforward that results in Duke paying no state income taxes for over a decade. 


Surely the Legislature did not intend to give utilities a nearly bottomless bucket of EIZ credits for 


investments the utility was already going to make as part of its ordinary business operations. This is 


precisely why, in 1998, the Legislature chose to limit the amount of EIZ credits a utility could claim 


to $5 million for all investments made after June 30, 1998.  
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III. The Opinion cites, but then disregards, this Court’s controlling precedent that 
if there are two competing and conceivable interpretations of a statute that 
lessens a taxpayer’s tax liability, that ambiguity must be resolved in favor of the 
State and against the taxpayer. 
 
a. Despite concluding the ALC erred in finding section 12-14-60 is 


ambiguous, the Court’s own findings indicate the statute is ambiguous.  
 


The Opinion correctly recites South Carolina’s black letter law that if the language of a statute 


“lends itself to two equally logical interpretations” then the statute is ambiguous and must be resolved 


using the rules of statutory interpretation. See Opinion at 4 (citing Kennedy v. S.C. Ret. Sys., 345 S.C. 


339, 348, 549 S.E.2d 243, 247 (2001)). The Department respectfully submits that this Court failed to 


apply the very precedent it cited.  


As discussed above, the Department’s interpretation of subsection (G) is faithful to the plain 


meaning of the phrase “no more than,” consistent with the way that phrase is used in other tax credit 


statutes in Title 12, follows logically from the Title of the EIZ Act, and comports with the underlying 


policy for granting an EIZ credit but limiting it for utilities. Duke also contends the provisions of 12-


14-60 are unambiguous and that this Court must apply the plain language of the statute. 


In its cogent 22-page order, the ALC methodically analyzed both parties’ arguments 


concerning the proper interpretation of section 12-14-60 and ultimately concluded the limitation in 


subsection (G) is ambiguous. See Final Order at 16 (R. p. 20) (finding it was “both reasonable, and 


plausible, for the $5 million limitation to be either an annual limitation or a lifetime limitation”). The 


ALC’s conclusion was not clearly erroneous in light of the “clearly divergent interpretations” of 


subsection (G). See SCANA Corp. v. S.C. Dep't of Revenue, 384 S.C. 388, 392, 683 S.E.2d 468, 470 (2009) 


(Beatty, J., dissenting) (finding section 12-14-60(D) was ambiguous because there were “clearly 


divergent interpretations” about its meaning).  


The ALC’s conclusion is also consistent with this Court’s prior precedent on what constitutes 


an ambiguous statute. S.C. Dep’t of Soc. Servs. v. Lisa C., 380 S.C. 406, 416, 669 S.E.2d 647, 652 (Ct. 
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App. 2008) (“If a statute is susceptible to two reasonable interpretations, it is ambiguous.”); 73 Am. 


Jur. 2d Statutes § 97 (“Statutory language is ambiguous if reasonable minds could differ as to its 


meaning [or] if it is capable of more than one reasonable interpretation.”); 82 C.J.S. Statutes § 348 (“A 


statute is ambiguous where it is susceptible to more than one reasonable interpretation, meaning that 


good arguments can be made for either of two contrary positions, and a court could reasonably 


interpret the statute either way.”); see also Philip Morris USA, Inc. v. N. Carolina Dep't of Revenue, 386 N.C. 


748, 749–50, 909 S.E.2d 197, 200 (2024) (finding the statutory language concerning the limitation on 


a corporate income tax credit was ambiguous because “neither party’s textual analysis provides a 


univocal interpretation”). 


This Court reversed the ALC, but it did so without any substantive analysis of or engagement 


with the Department’s logical interpretation of section 12-14-60(G). Critically, the Court declared that 


subsection (G) unambiguously specifies a yearly time limitation, while at the same time acknowledging 


that subsection (G) “does not contain any time-specific language to describe the limit of tax credits 


available to an eligible entity” and then looking to other subsections of 12-14-60 and the underlying 


policy of the credit to determine what the time limitation should be. See Opinion at 5. Respectfully, 


the Court’s acknowledgement that the statute is silent on the very issue in dispute, and its approach 


to resolve that silence, is indicative of an ambiguity in subsection (G). The Court should have resolved 


that ambiguity against Duke in accordance with established precedent. 


Importantly, the ALC is not the only court to find that section 12-14-60 is ambiguous. In the 


only other reported case analyzing section 12-14-60, three members of the South Carolina Supreme 


Court also found that the statute is ambiguous. See SCANA Corp. v. S.C. Dep’t of Revenue, Op. No. 


26511 (S.C.Sup.Ct. filed June 30, 2008) (Adv.Sh. No. 28 at 38) (finding the effective date of the 


carryforward provision in subsection (D) is ambiguous and resolving the ambiguity against the utility 


taxpayer because the statute involves a tax credit), superseded on reh’g by, SCANA Corp. v. S.C. Dep’t of 
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Revenue, 384 S.C. 388, 392, 683 S.E.2d 468, 470 (2009) (Beatty, J., dissenting) (finding “clearly divergent 


interpretations” of section 12-14-60(D) and construing ambiguous provision against utility). It was 


not error for the ALC to find that section 12-14-60(G) is ambiguous, especially considering the 


Supreme Court had previously found even the effective date of section 12-14-60(D) to be ambiguous.  


b. The Opinion assumes a textual presumption—the limitation of a tax 
credit is annual absent language to the contrary—that impermissibly 
broadens the scope of a tax credit in a way that is contrary to established 
precedent.  
 


For nearly a century, courts have recognized the “familiar rule” that a statute reducing a 


taxpayer’s income tax liability—whether by exemption, deduction, or credit—is a matter of legislative 


grace, the burden is on the taxpayer claiming the reduction to bring himself squarely within the terms 


of a statute expressly authorizing it, and the statute should be construed narrowly and against the 


taxpayer. INDOPCO, Inc. v. Comm’r, 503 U.S. 79, 84, 112 S. Ct. 1039, 1043 (1992) (citing New Colonial 


Ice Co. v. Helvering, 292 U.S. 435, 54 S.Ct. 788 (1934)). South Carolina is no different—its courts have 


long been “cognizant of our policy to strictly construe a tax credit against the taxpayer as it is a matter 


of legislative grace.” Centex Int'l, Inc. v. S.C. Dep't of Revenue, 406 S.C. 132, 140, 750 S.E.2d 65, 69 (2013) 


(citing the prior SCANA case dealing with this specific EIZ tax credit); see also S. Weaving Co. v. Query, 


206 S.C. 307, 313–14, 34 S.E.2d 51, 54 (1945) (noting the “numerous other cases” holding it is “well 


established” that income tax deductions are matters of legislative grace); Mead v. Beaufort Cnty. Assessor, 


419 S.C. 125, 140, 796 S.E.2d 165, 173, 2016 WL 7387955 (Ct. App. 2016) (noting tax credits “should 


be construed against the taxpayer if the statutes are ambiguous”).  


Despite rightly recognizing this important policy, the Court reached a conclusion that is 


inconsistent with it. See Opinion at 4. The Opinion broadly construes subsection (G) to allow Duke 


to claim an additional $19.8 million in EIZ credits it generated in tax years 2011–2014, despite the 


straightforward limitation in subsection (G) that for investments after 1998 the total amount of EIZ 


credits a utility (like Duke) can claim is no more than $5 million.  
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The Opinion’s error is further exacerbated by the fact that Duke had a double burden in this 


case.  The Legislature clearly intended to limit the EIZ credit insofar as utilities are concerned. Thus, 


Duke bore the burden of proving that the Legislature intended the utility-specific limitation for the 


EIZ credit to reset each year rather than to cap it at a maximum amount of $5 million. Avco Corp. v. 


Robert C. Wasson, Chairman, et al., 267 S.C. 581, 588, 230 S.E.2d 614, 617 (1976).  


Duke also bore the burden of proving that the Department’s decision to deny Duke’s EIZ 


credits was invalid, improper, or contrary to the law. See DIRECTV, Inc. & Subsidiaries v. S.C. Dep’t of 


Revenue, 421 S.C. 59, 78, 804 S.E.2d 633, 643 (Ct. App. 2017) (“In general, the party asserting the 


affirmative issue in an adjudicatory administrative proceeding has the burden of proof.”); Leventis v. 


S.C. Dep’t of Health & Envtl. Control, 340 S.C. 118, 132–33, 530 S.E.2d 643, 651 (Ct. App. 2000) (citing 


73A C.J.S. Public Administrative Law and Procedure § 128 at 35 (1983)); Randolph R. Lowell, The Contested 


Case Before the ALC, in South Carolina Administrative Practice & Procedure 191 (Randolph R. Lowell 


ed., 2013); 73A C.J.S. Public Administrative Law and Procedure § 501 (“Accordingly, the burden is on the 


complaining party to show or prove that the act, ruling, or decision of the administrative body was 


illegal or unauthorized and failed to accord with the essential requirements of law controlling the 


particular matter being reviewed.”). The ALC was correct to conclude that Duke failed to carry its 


burden. (R. pp. 9–10). 


The history of the EIZ Act also demonstrates that the Legislature intended a strict 


construction of this particular tax credit. As discussed above, Act No. 25 established both the 


Enterprise Zone credits and EIZ credits. In Act No. 25, the Legislature instructed reviewing courts 


to liberally construe the Enterprise Zone credit in accordance with its purpose as expressed in the 


legislation. See Act No. 25, § 1, codified at S.C. Code Ann. Section 12-10-110(E) (1995) (“This chapter 


[10] must be liberally construed in conformity with the findings provided in Section 12-10-20”). The 


EIZ Act, by contrast, contains no such provision—even though the Legislature established both tax 
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credits in the same overall act. See Act No. 25, § 2. The absence of such a provision in the EIZ Act 


confirms the Legislature’s intent that this Court construe section 12-14-60 narrowly against Duke.  


At the end of the day, Duke’s sole textual argument is this: the EIZ credit is applied against 


the annual corporate income tax, so any limitation of the EIZ credit should be annual too. But Duke’s 


own argument reveals the fallacy of this overly simplistic interpretation. Duke concedes the Legislature 


has enacted lifetime limitations on other tax credits—all of which are also claimed against the annually 


imposed/computed corporate income tax. (R. pp. 49–50 (identifying different statutes where the 


Legislature has provided lifetime limitations on tax credits that can be earned/claimed in more than 


taxable year). Thus, the mere fact the EIZ credit applies against the annual income tax, and subsection 


(A)(1) makes the EIZ credit available in “any taxable year,” does not carry Duke’s burden and 


overcome this Court’s policy of narrowly construing tax credit statutes against the taxpayer.5  


CONCLUSION 


For the foregoing reasons, the Department respectfully asks that this Court grant its petition 


for rehearing and issue a revised opinion affirming the ALC’s decision that the EIZ credit under 


section 12-14-60(G) is limited to a $5 million total for all tax years after 1998. 


 
 
 


 
5 The Opinion found the ten-year carryforward provision in subsection (D) “further supports that the 
statutory cap is an annual limit.” See Opinion at 5. On the contrary, the carryforward provision 
supports a lifetime limitation. The carryforward provision is illustrative of a public policy decision by 
the Legislature designed to strike a balance between the benefits of the tax incentive and ensuring 
fiscal responsibility in the future. When the EIZ credit was first enacted, its stated purpose was to 
remedy the grave economic climate created by military base and federal facility closings that were 
taking place in South Carolina at that time. See 1995 Act No. 25, § 2, codified at S.C. Code Ann. § 12-
14-20, -30 (2000). There was a time limitation on how long an area was designated as an EIZ. See 1995 
Act No. 25, § 2, codified at S.C. Code Ann. § 12-14-40. And although it permitted carryforwards, the 
Legislature capped the carryforward period. This ensured the EIZ credit would achieve its intended 
purpose of stimulating economic activity or investment in a specific area, within a specific timeframe, 
while preventing indefinite deferral so as to limit the State’s financial exposure going forward. That 
same public policy supports the Legislature’s decision to limit the total amount of EIZ credits a utility 
can claim for all investments after 1998.  
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Amber Hogan


From: Amber Hogan
Sent: Wednesday, April 9, 2025 5:03 PM
To: Tresh, Eric; Todorova, Maria; chrislee@eversheds-sutherland.com; 


lawrence@hershonlawfirm.com; samtrencs@eversheds-sutherland.com
Cc: Jason Luther; Allen Myrick; agharrislawyer@gmail.com; 


mitch.brown@nelsonmullins.com; john.vonlehe@nelsonmullins.com; 
bryson.geer@nelsonmullins.com


Subject: Duke Energy Corporation v. SCDOR 2020-001542
Attachments: 2025.04.09 Petition for Rehearing.pdf; 2025.04.09 POS_Petition for Rehearing.pdf


Good afternoon, 
 
I hope this finds all of you doing well. I am attaching the Respondent South Carolina Department of Revenue’s 
Petition for Rehearing which we intend to file with the Court in short order this afternoon. A hard copy has been 
placed in today’s mail. 
 
If you have any questions or need any further information from our office, please do not hesitate to give me a call. 
 
Kindest regards, 
Amber 
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