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I. Introduction and Relief Sought

The Respondent, Thomas H. Morgan ("Morgan" or “Respondent”), by and through undersigned
counsel, respectfully petitions this Court under Rule 241(d), SCACR, for an Order (a) lifting the stay
of judgment enforcement imposed by the lower court or (b) requiring Appellants to post a supersedeas
bond and permitting limited post-judgment discovery.

Respondent seeks prompt relief to protect and preserve his judgment, which exceeds $4 million
(including post-judgment interest), against Appellants. This judgment is entirely unsecured as a direct
result of the trial court’s stay pending appeal. Absent intervention by this Court, the Appellants’
deteriorating financial condition and history of asset dissipation may render the judgment
uncollectible.

Respondent specifically requests:

A. A lift of the stay of enforcement in full, allowing the Respondent to immediately secure the
judgment by recording liens and taking other lawful measures (not including execution or
foreclosure) to preserve assets; or

B. If any stay continues, requiring the Appellants to post a supersedeas bond to the limits authorized
by law, up to the judgment amount.

C. Also, the authorization of limited, targeted discovery into the Appellants’ finances and asset
transfers pending further appellate proceedings.

These measures are necessary to prevent irreparable harm to the Respondent as the prevailing
party and to uphold the enforceability of the judgment.
The factual and legal bases for this Petition are set forth below.
II. Application to Lower Court and Result.
Rule 241(d)(4)(C), SCACR requires a petitioner to seek relief first in the lower court unless

exceptional circumstances excuse it. Respondent has complied with this requirement.



Respondent filed a comprehensive Motion to Lift Stay (or for Bond) with the trial court on
December 10, 2024. That motion was supported by affidavits and exhibits detailing the facts
summarized in this motion. Respondent expressly requested the same relief now sought before this
Court: lifting the stay on enforcement or imposing a $1 million supersedeas bond as a condition of
any continued stay.

The lower court that had confirmed the arbitration award in this matter held a hearing on
March 4, 2025, and denied the Respondent’s motion on March 12, 2025. A certified copy of the trial
court’s order denying relief is attached as Exhibit A. The order provided no protection as requested
by the Respondent, leaving the Respondent aggrieved and the judgment unsecured. Accordingly, the
Respondent now seeks this Court’s review of the lower court’s decision under Rule 241(d)(2) and
(d)(7), SCACR.

In denying Respondent’s motion, the lower court overlooked Respondent’s specific factual
showings. The Order labeled Respondent’s detailed evidence of The Liam’s troubles and Appellants’
financial maneuvers as “speculative” or “unpersuasive.” The court reasoned that since interest rates
had been declining and the stock market (S&P 500) had generally performed well, Appellants’ assets
would likely retain value. Respondent contends that this reasoning was flawed.

Generalized economic indicators do not necessarily reflect the particular risks an individual
party or project faces. Here, broad metrics like national interest rates or stock indices failed to consider
the highly localized and specific challenges confronting the Appellants’ Huntsville project (e.g.,
construction overruns and poor lease-up) or the complexities of their multi-entity finances. The lower
court failed to conduct the careful balancing required by Rule 241 and relevant case law by neglecting
unrebutted evidence of these specific issues. The court neither lifted the stay nor imposed any bond,
effectively placing all appellate risk on Respondent. This outcome is precisely what Rule 241 is

designed to prevent. The Respondent respectfully submits that the lower court’s decision failed to



provide the relief the petitioner requested, necessitating this motion.

The Respondent has since obtained a ruling from this Court affirming his judgment,
undermining any rationale for further stay of the Respondent’s ability to secure his judgment. The
Respondent requests that this Court rectify the lower court’s error by granting the relief outlined
herein.

III.  Factual Background

A. The Arbitration Award, Confirmation by the Circuit Court, and Affirmation by this
Court.

On February 6, 2024, the Court of Common Pleas for Charleston County issued a judgment
in favor of the Respondent and against the Appellants. This judgment, which confirms an arbitration
award, totals over $4 million, including accrued post-judgment interest. On May 8, 2024, at the
Appellants’ request, the trial court stayed enforcement of the judgment pending appeal without
requiring any bond or security. The Appellants filed a Notice of Appeal on March 4, 2024 (Appeal
No. 2024-000322), and the case proceeded in this Court.

On March 26, 2025, this Court filed Unpublished Opinion No. 2025-UP-098, affirming the
lower court’s decision to confirm the arbitration panel’s award.

Importantly, the arbitration proceedings that led to the judgment uncovered egregious
misconduct by the Appellants. For example, the arbitration panel found that Appellants consistently
obstructed access to the Company’s financial records. Morgan met his burden of proving that
Appellants had paid themselves over $1.27 million in undocumented “expenses” directly out of
Company funds. This finding was supported not only by Morgan’s witnesses (who testified that these
charges lacked supporting documentation) but also by the panel’s observation of Appellants’
persistent resistance to Morgan’s attempts to review the Company’s books. Throughout the arbitration

hearing, Appellants thwarted financial transparency — a point the panel noted as an “overarchin
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theme” corroborating Morgan’s position. In short, Appellants went to great lengths to keep Morgan
(a fellow owner) from accessing truthful financial information.

The arbitration award also details how Appellants misappropriated Company funds for
personal use, including lavish travel and entertainment expenditures. Appellants billed the Company
for numerous “business trips” that were in fact personal luxury vacations. For instance, Appellants
charged to the project private jet flights and exotic trips — including golf outings, an African safari,
and a deep-sea fishing excursion in Mexico — none of which had any legitimate connection to the Bee
Street development. Appellants attempted to justify some of these charges as “employee bonus trips,”
but the panel found those explanations unconvincing, particularly given that the trips were enjoyed
primarily by Appellants themselves (the managing members) while the struggling project remained
incomplete and units unsold. Such expenditures provided personal luxury to Appellants at the
Company’s expense, in clear breach of their fiduciary duties. Indeed, the arbitration panel concluded
that Appellants Gilbert and Fred breached their duty of loyalty and were unjustly enriched by charging
the Company for travel and perks unrelated to the project.

Furthermore, Appellants falsified accounting entries to conceal their self-enrichment. One
especially blatant example involved a home theater system installed in Mr. Fred’s Scottsdale, Arizona
residence using approximately $50,000 of Company funds that were supposed to finance the 150 Bee
Street project. Mr. Fred attempted to cover up this misappropriation by coding the $50,000
expenditure in the Company’s books as “Club House Furnishings — 150 Bee Street,” even though the
installation was over 2,000 miles away in his personal home. In the arbitration, Morgan introduced
documentation of this deceit, and the panel found that Appellants had willfully disguised personal
expenses as project costs. Treating Company money as a personal slush fund — and manipulating
records to hide it — caused direct damage to the Company and constituted knowing breaches of

contract and fiduciary duty.



B. Post-Judgment Enforcement Efforts Halted:

Before the trial court’s stay, the Respondent had begun enforcing the judgment in other
jurisdictions where the Respondent held assets. These efforts included initiating turnover proceedings
and requesting a receiver in Harris County, Texas (the home state of the Appellants) and initiating
related enforcement actions in Maricopa County, Arizona, where the Appellants hold property
interests.

All such efforts in both jurisdictions ceased once the Charleston County Circuit Court issued the

stay.

C. Few Other Apparent Assets to Satisfy Judgment

Respondent’s investigation has identified very few unencumbered assets in Mr. Gilbert’s or Mr.

Fred’s names that could satisfy the judgment:

1. Both individuals live in Texas, which means that any primary residence is protected
from forced sale under Texas’s broad homestead protection.

2. Mr. Fred (with his spouse) co-owns a luxury home in Scottsdale, Arizona, valued
around $4.4 million, but it carries a $3 million mortgage, leaving at most approximately
$1.4 million in equity (likely less after costs). This asset, even if fully reachable, could
cover only a fraction of the judgment. However, no judgment lien has been recorded
against this Scottsdale home. Even more importantly, Arizona law severely limits any
foreclosure or forced sale when a home is jointly owned with a spouse who is not

liable for the judgment. In practical terms, the Petitioner currently has no secured claim



on this property, and even if a lien were filed, Arizona law protects a marital
home from being sold to satisfy one spouse’s debt when the other co-owner did not
incur that debt. In this case, Mrt. Fred’s wife, Paula Fred, was never sued or served in
the underlying action. Because Paula Fred was not a party to the judgment, her
ownership interest in the Scottsdale property cannot be reached by this
judgment without further legal proceedings in Arizona (if it can be reached at all). The
judgment attaches, at best, only to Mr. Fred’s interest in the home. Her half-interest
remains outside the judgment’s reach, meaning the equity tied up in her share of the
property is presently beyond the creditor’s grasp. As a result, the Scottsdale home
cannot be involuntarily sold to satisfy the judgment. Only if Mr. and Mrs. Fred
voluntarily sell or refinance the property would any of its equity become available to
satisfy this debt. Short of the owners deciding to liquidate that asset, the Petitioner has
no immediate way to convert the home’s value into funds toward the judgment. This
practical reality makes any near-term recovery from the Scottsdale property highly
unlikely. In other words, even though the house has substantial equity on
paper, collecting that value is speculative and likely a long way off. This underscores
the urgency of lifting the stay — the Petitioner must be allowed to pursue and
secure other assets that are reachable now, as the Arizona home’s value cannot be
tapped in the foreseeable future.

Mr. Fred has a 50% interest in a 2015 Cessna Citation CJ4 private jet held through an
LLC named “Palali Air LLC. “ The aircraft’s market value is estimated to be between
$6 and $ 6.5 million, making his half share potentially worth over § 3 million before

any liens. However, a significant lien from Bank of America encumbers the plane, as



indicated by FAA records, which has been active since 2015 with no release on file.

Moreover, the LLC structure further complicates collection efforts.

Petitioner has not found any substantial liquid assets, unencumbered real estate, or other easily
collectible property in the Respondent’s name that would be sufficient to satisfy the $4 million
judgment. This lack of reachable assets increases the concern that, without enforcement or security,

the judgment may go unsatisfied.

D. Motion to Lift Stay or Impose Bond (December 2024).

As months passed, conditions materially worsened. On December 10, 2024, Petitioner moved the
trial court to lift the stay or require a $1,000,000 supersedeas bond (the maximum allowed by South
Carolina law for this judgment). In support, Respondent submitted detailed affidavits (attached as

Exhibit B) highlighting significant changes since the initial stay:

1. Deteriorating Finances. Appellants’ flagship real estate project — The Liam at Hays Farm, a
329-unit apartment complex in Huntsville, Alabama — encountered severe delays and cost
overruns. Construction dragged on for over 39 months (versus 16 months planned), incurring
millions in unbudgeted costs, interest, and financing charges. Although The Liam opened in
December 2024, leasing has been extraordinarily sluggish. By late February 2025, only 31 of
the 329 units (approximately 9%) were leased, a pace so slow it would take over four years to
fully occupy the building. Appellants tried to entice tenants with hefty concessions (two
months’ free rent plus $500 gift cards), yet zero additional leases were signed in February 2025
despite these offers. Morgan’s unrebutted analysis showed that to cover the project’s overruns

and ongoing shortfalls, Appellants would need to inject an additional $20-30 million of capital



into The Liam. This dire financial situation raised serious doubts about Appellants’ liquidity
and their ability to satisfy the Bee Street judgment if the stay remained in place.

2. Asset Dissipation Concerns: Appellants John L. Gilbert and Stuart L. Fred have a
documented history of shifting funds among their various business entities in ways that
obscure the true ownership and availability of assets. Given the troubles at The Liam and
Appellants’ past conduct (as highlighted by the arbitration findings of self-dealing and record
obstruction), Morgan voiced grave concern that, without enforcement or security,
Appellants might lack either the ability or the willingness to satisfy the judgment. In other
words, Appellants could attempt to hinder collection — for example, by hiding assets,
diverting funds to related companies or insiders, or otherwise dissipating assets — during the
pendency of the appeal. This concern was not theoretical; it was grounded in the very
patterns of behavior that had been exposed in the arbitration and in Appellants’ increasingly

precarious financial position.

These undisputed facts established a materially changed situation since the initial stay was granted,
reinforcing Morgan’s request that the stay be lifted or a bond imposed. Notwithstanding this
evidence, the trial court declined to grant any relief, as noted above. Morgan therefore turns to this

Coutrt for relief.

E. Worsening Developments (Early 2025)
Conditions have continued to deteriorate since the Respondent’s December motion. By late
March 2025, the leasing market remained weak. Appellants responded by significantly increasing
incentives, offering twelve (12) weeks of free rent (up from eight weeks) and a $500 gift card for new
tenants. This unprecedented giveaway, equivalent to three months free on a 15-month lease or

approximately 23% discount on annual rent, resulted in only a modest rise. By March 28, 2025, around



52 units, or nearly 16%, were leased. Even this slight improvement came at the cost of greatly reduced
effective rent, undermining the project’s revenue potential. Such extraordinary concessions highlight
the distress in The Liam and the overall softness in the Huntsville rental market, where competing
new developments offer significant discounts to attract tenants.

Updated valuations confirm a further decline in The Liam’s financial position. The
Respondent now estimates the property’s fair market value at approximately $68 million (=$206,500
per unit) as of March 2025, reflecting a decrease of about 7% since late 2024. Critically, this current
value is roughly equal to — or even less than — The Liam’s combined debt and preferred equity: a $46.9
million construction loan plus over $20 million in accrued preferred equity. As a result, the Appellants’
equity in The Liam has been wiped out; the project’s remaining value is entirely consumed by debt

and preferred equity obligations.

F. Utrgency of Relief

With the judgment affirmed, there is no reason to maintain an unconditional stay. Petitioner
respectfully asks this Court to lift the stay so he may record judgment liens and take other protective
actions (short of foreclosure or execution sales) to secure his ability to collect. Alternatively, if any stay
persists, Petitioner asks the Court to impose conditions — namely, a meaningful bond and limited

financial discovery — to prevent irreparable prejudice during any remaining appellate proceedings.

IV.  Grounds for Petition and Legal Argument

Respondent seeks relief from the trial court’s stay order on two alternative grounds.
Respondent asserts that an immediate lifting of the stay is justified. However, if the Court is reluctant
to fully lift the stay, then a substantial bond and limited discovery should be imposed to safeguard

Respondent’s rights. The legal principles and equities supporting this Petition are as follows:



A. The Order Staving Enforcement Should Be Lifted

Under South Carolina law, a notice of appeal does not automatically stay the enforcement of a
money judgment unless there is a court-ordered stay and adequate security. Here, the lower court
granted a discretionary stay but imposed no security. Now that this Court has affirmed the judgment,
there is no justification for any continued stay. On the other hand, there is a clear risk that Appellants
will conceal, divert, or dissipate assets if enforcement remains stayed.

The underlying arbitration award revealed that Gilbert and Fred regularly moved money between
entities to obscure financial transactions. This pattern of asset-shuffling greatly increases the danger
that, given more time under a stay, Appellants could further divert or hide assets to frustrate collection
efforts. Indeed, the longer an unsecured stay continues, the greater the risk that Respondent’s ultimate
victory will become hollow — any assets to satisfy the judgment may be moved beyond reach, leaving
the judgment uncollectible.

Indeed, evidence from the arbitration underscores that these concerns are well-founded. During
the arbitration, a key employee of Appellants provided testimony revealing deliberate deception in
Appellants’ financial practices. Jo Ved, Appellants’ longtime in-house CPA and Comptroller, testified
that, contrary to Appellants’ claims, no financial records were ever “shredded in the ordinary course
of business.” In fact, the records were intact, and she had been instructed not to destroy any
documents related to 150 Bee Street. Ms. Ved further recounted that Appellants falsely told the
arbitration panel they had “provided everything” in terms of accounting records and emails — a
representation that turned out to be untrue. This employee’s testimony laid bare a pattern of
dishonesty and obstruction by Appellants in handling financial information. If Appellants were willing

to mislead their own partners and an arbitration panel about the existence of records, there is every
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reason to believe they would similarly conceal or manipulate assets now to avoid satisfying the
judgment.

Moreover, the arbitration award documented extensive commingling of personal and business
funds by Appellants. The evidence showed that Appellants intermingled assets among their various
corporations and themselves, blurring the lines between personal and corporate property. Money
moved freely back and forth between Gilbert, Fred, and their wholly owned entities, to the point that
the legal distinctions among the Defendant entities were virtually indistinguishable. The arbitration
panel found that Appellants operated these companies as a single enterprise to facilitate their
wrongdoing. This “melding of interests” enabled Gilbert and Fred to divert funds at will for personal
benefit, and it adds an additional layer of complexity (and concern) when it comes to collecting the
judgment. In essence, Appellants have treated their web of entities and accounts as one common pot
of money. Such commingling makes it alarmingly easy for them to shift or hide assets, and thus
amplifies the risk that, if the stay remains in place, Appellants will move assets beyond Morgan’s reach.

In light of Appellants’ proven record of deceit and fund-shifting, the indefinite stay (with no bond)
that has been in effect since May 2024 is especially perilous. Indeed, since the judgment was entered,
Appellants have enjoyed the benefit of a stay without posting any security, meaning Morgan alone
bears the full risk of asset dissipation during the appeal. The longer this unsecured stay continues, the
greater the chance that Appellants will succeed in making the judgment uncollectible. Equity does not
require Morgan to stand by while his judgment is in jeopardy of becoming unenforceable.

On the other hand, lifting the stay will not unduly harm or prejudice Appellants. Respondent is
not seeking to immediately execute on assets or force a fire sale. Rather, the immediate intent is merely
to perfect judgment liens and otherwise secure the judgment in relevant jurisdictions — essentially to

preserve the status quo of Appellants’ assets pending final resolution of the appeal.
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Under South Carolina law, recording a judgment to create a lien on real property is a ministerial
act that every judgment creditor is entitled to perform as a matter of course. See S.C. Code Ann. § 15-
35-810 (a final judgment “shall constitute a lien upon the real estate of the judgment debtor” when
entered or docketed, continuing for ten years). Importantly, creating a judgment lien is not the same
as executing the judgment by levying or selling assets. South Carolina’s stay statute, S.C. Code Ann.
§ 18-9-130(A)(2), only prohibits a judgment creditor from enforcing collection by sale of property
post-appeal absent a supersedeas bond; it does not prohibit the creditor from taking steps to secure
or safeguard the judgment.

Morgan has no present intent to force any sale or to disturb Appellants’ use of their property.
Simply allowing him to docket the judgment and obtain liens will not irreparably harm Appellants; it
will merely ensure Appellants cannot liquidate, dissipate, or further encumber their assets free of the
judgment. If for some reason the judgment were later overturned on further appeal, any liens can be
promptly canceled with no lasting harm done. By contrast, if Morgan is prevented from even securing
liens now, and Appellants quietly transfer or encumber assets in the interim, Morgan could
irretrievably lose the practical benefit of his judgment. In short, lifting the stay to allow basic security
measures would cause Appellants minimal prejudice (if any), while maintaining the stay with no bond
places Morgan at severe risk.

Notably, in the proceedings below, the Appellants effectively conceded that the judgment should
be at least partially secured. Their counsel stated on the record that the Appellants were willing to post
a $1,000,000 letter of credit for Morgan’s benefit if necessary. This offer demonstrates that requiring
security is both feasible for Appellants and not unduly burdensome. Despite this, the lower court
declined to require even that partial security. As a result, Appellants continue to evade payment while
the judgment accrues interest at 11.5% per annum — increasing the debt (now in excess of $4.02 million

as of late February 2025) each day the stay remains in effect.
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Appellants argued below that Morgan is adequately protected by the accrual of post-judgment
interest during the appeal. That argument is misguided. First, Respondent’s lawsuit was a derivative
action on behalf of 150 Bee Street, LLC, meaning the judgment proceeds ultimately belong to the
Company (and its innocent members), not directly to Morgan. More fundamentally, a right to collect
interest is cold comfort if the judgment proves uncollectible in the end. The accrual of interest does
nothing to prevent the dissipation or hiding of assets; if anything, mounting interest might even
incentivize judgment debtors to delay and avoid payment altogether. Equity and common sense do
not favor allowing a judgment debtor to continue enjoying unfettered use of their assets — potentially
placing them beyond reach — simply because interest is ticking up in the background. For all these
reasons, lifting the stay is appropriate and necessary in this case.

In sum, all factors favor immediately lifting the stay on enforcement. Respondent has a confirmed
judgment and a powerful interest in prompt enforceability. Appellants have posted no bond, face a
tenuous financial condition, and have a track record that calls their asset preservation into question.
No legitimate purpose is served by further delay in Respondent’s ability to secure his judgment.
Accordingly, Respondent respectfully requests that the Court lift the stay of judgment enforcement in
full, allowing him to record judgment liens and pursue other lawful enforcement measures to protect

his rights.

B. Alternatively, a $1,000,000 Supersedeas Bond Should Be Required.

If, for the sake of argument, this Court determines that a stay of execution should remain in place
pending any further appellate review, then Appellants should be required to post adequate security at
a minimum.

A notice of appeal from a judgment directing the payment of money does not stay the

execution of the judgment unless the presiding judge before whom the judgment was obtained
grants a stay of execution. If the presiding judge grants a stay of execution and requires a bond

13



or other surety to guarantee the payment of the judgment pending the appeal, the amount of
the bond or other surety may not exceed the amount of the judgment or:

(b) one million dollars, whichever is less, for all other entities or individuals.

S.C. Code Ann. § 18-9-130.

Without a bond, Respondent alone bears the risk of any change in Appellants’ financial
position during appeal. This inverts the usual equitable principle that the party seeking delay provide
security to mitigate harm from that delay. As the prevailing party, Respondent has a strong interest in
the enforceability of his judgment even during appellate proceedings. This interest is especially acute
given this case’s protracted timeline: the judgment was entered over a year ago (Feb. 6, 2024) and
enforcement has been stayed since May 8, 2024. Now, even after this Court's ruling (Matrch 26, 2025),
Appellants may attempt further review, prolonging the stay and interest accrual. Every month of delay
is a real economic loss to Respondent and, more importantly, increases the risk that Appellants’
precarious finances will worsen.

The judgment is about $4.0 million plus accruing interest. Yet under South Carolina law, the
maximum supersedeas bond for this judgment is $1,000,000 (applicable to individuals and smaller
businesses). Respondent's request for a $1 million bond thus represents only ~25% of the total
judgment—a modest safeguard. Requiring the statutory-maximal bond is reasonable and necessary: it
would partially protect Respondent against further asset dissipation and secure a meaningful portion
of the judgment (akin to a down payment). The bond amount is capped by statute to avoid undue
hardship on debtors, so Appellants cannot claim it is excessive. In fact, as noted, Appellants have
already offered to post a $1 million letter of credit, confirming their ability to provide such security.

This concession undercuts any argument that a bond would be impossible or overly burdensome.
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In summary, if the stay is not lifted entirely, this Court should exercise its authority under Rule
241(c)(3), SCACR, to condition the stay on posting security. A bond (or irrevocable letter of credit)
of $1,000,000 is the appropriate condition, as it is the maximum allowed by law and has effectively
been conceded as reasonable by Appellants’ prior offer. This bond would ensure Respondent can
recover at least a portion of the judgment (and possibly costs and interest) if Appellants’ financial

situation continues to decline during further appellate proceedings.

V. The Court Should Permit Targeted Discovery into Appellants’ Financial Affairs
Respondent also respectfully requests that the Court authorize limited, targeted discovery
regarding Appellants’ financial condition and any material asset transfers during the pendency of
further appeal.
Here, several factors justify allowing limited discovery aimed at preventing asset dissipation

if the stay remains:

A. Extraordinary Circumstances: Appellants are primarily Texas residents with complex,
multi-state business interests (in Texas, Arizona, Alabama, and possibly elsewhere).
Respondent has already had to pursue enforcement in multiple states, highlighting the
difficulty of tracking Appellants’ assets. There is credible evidence (from the arbitration
findings and Respondent’s affidavits) suggesting assets could be transferred or hidden.
Evidence about The Liam and other assets provides exactly such credible concern. This is not
a typical case of a financially stable judgment debtor with transparent assets. Rather, the
combination of a large unsecured judgment, far-flung assets, and a history of complex financial
maneuvering presents extraordinary circumstances warranting vigilance.

B. Incomplete Information Due to Stay: The current stay has prevented Respondent from

conducting normal post-judgment discovery, leaving an incomplete picture of Appellants’
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finances. To date, Respondent’s knowledge is limited to assets discoverable via public records

or informal investigation. It is unknown what other assets or recent transfers might exist in

less visible forms. This lack of transparency itself justifies court-authorized discovery. Targeted

inquiries will allow Respondent to uncover any additional assets or diversion of funds that

Appellants may have kept hidden, ensuring they do not exploit the appellate stay to shield

assets. Such discovery is necessary to preserve the status quo and prevent further asset

concealment while the judgment remains unpaid.

. Narrow Tailoring to Minimize Burden: Respondent proposes discovery strictly limited in

scope, focused only on preserving assets, to minimize any burden on Appellants. Specifically,

Respondent seeks authority for:

1.

Periodic Financial Disclosures: Appellants should, quarterly, disclose any significant
financial changes — e.g., transfers or sales of assets above a threshold (such as
$100,000), the creation of any new entities to hold assets, and any unusual distributions
or draws from their businesses.

Limited Depositions: Respondent may take no more than two depositions (of
Appellants or their knowledgeable agents), each up to four hours, and only if the above
disclosures reveal transactions or events that raise significant concern requiring
clarification.

3. Targeted Third-Party Subpoenas: If the stay persists, allow Petitioner

to serve narrowly tailored subpoenas duces tecum on two third parties involved in The
Liam’s financing (Bryant Bank and Parse Capital). These subpoenas would seek only
documents/communications necessary to understand the continued funding of the
distressed project, specifically: (i) records of any capital infusions into The Liam since

2021; (i) information on sources of funds used to service the Bryant Bank loan since
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inception; and (iif) whether any additional capital contributions or guarantees have
been required from or provided by Respondents since the original financing

agreements .

These measures are designed solely to preserve evidence and asset status, not to delve into
unrelated personal matters. In essence, Respondent seeks to monitor the situation to ensure that if
the judgment is ultimately upheld through final appeal, it will not have been rendered uncollectible

in the meantime. This is a minimal intrusion given the stakes.

CONCLUSION

For the foregoing reasons, Respondent Thomas H. Morgan respectfully requests that this

Court grant this Petition and issue an Order providing the following relief:

1. Lift the stay of execution of the judgment in full, thereby allowing Petitioner to
immediately pursue all lawful enforcement and judgment-security measures (including
recording judgment liens on Respondents’ property and interests) as permitted by

South Carolina law;

Orp, if the Court is not inclined to lift the stay, then:

2. Require Respondents to post a supersedeas bond (or provide an equivalent irrevocable
letter of credit) in the amount of $1,000,000 as a condition of any continued stay of
execution during further appellate proceedings; and

3. Permit Petitioner to conduct limited post-judgment discovery during the pendency of

the appeal, specifically:
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a. Requiring Respondents to provide quarterly financial updates disclosing any
significant asset transfers, dispositions, or new encumbrances;

b. Allowing Petitioner to take up to two depositions (maximum of four hours
each) if warranted to follow up on information from those disclosures; and

c. Authorizing Petitioner to serve narrowly tailored subpoenas on Bryant Bank
and Parse Capital to obtain documents and communications: (i) reflecting or
confirming any capital infusions into The Liam project since 2021; (ii)
identifying the source of funds used to service the Bryant Bank loan since its
inception; and (iii) showing whether any additional capital contributions have
been required or requested from Respondents, or any guarantees provided or
pledged by them, since the original financing agreements. (No depositions or
testimony are sought from these third parties; this request is limited solely to

financial records necessary to understand the project’s continued funding.)

Granting such relief is necessary to protect Petitioner’s legitimate interests as the prevailing
party, to preserve the collectability of the judgment, and to prevent irreparable harm from asset
dissipation. This relief would be consistent with Rule 241, SCACR and South Carolina law, imposing
only a minimal burden on Respondents compared to the substantial prejudice Petitioner will suffer if
the judgment remains unsecured. Petitioner also requests such other and further relief as the Court

deems just and proper.
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April 11, 2025

Respectfully submitted,

/s W. Andrew Gowder, Jr.

W. Andrew Gowder, Jr., (S.C. Bar #7895)
AUSTEN & GOWDER, LLC
Chatleston, South Carolina 29405

Phone: 843/727-2229
andv@austengowder.com

Michael T. Rose, Esquire (S.C. Bar #4910)
MIKE ROSE LAW FIRM, PC

406 Central Ave.

Summerville, SC 29483

Phone: 843-871-1821

Facsimile: 843-478-7595

mike@mikeroselawfirm.com
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EXHIBIT A

STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) C.A.NO. 2012-CP-10-00580

THOMAS H. MORGAN

Plaintiff,
ORDER DENYING
PLAINTIFF’S MOTION TO
LIFT STAY

V.

JOHN L. GILBERT, STUART L. FRED,
BELLA VISTA PARTNERSHIP, A TEXAS
GENERAL PARTNERSHIP, BOMASADA
GROUP, INC., A TEXAS CORPORATION,
BOMASADA INVESTMENT GROURP I,
LLC, A TEXAS LIMITED LIABILITY
COMPANY, LAURALIS MANAGEMENT,
INC., A TEXAS CORPORATION AND 150
BEE STREET, LLC, A SOUTH CAROLINA
LIMITED LIABILITY COMPANY,

Defendants.

N N N N N N N N N N N N N N N N N N N N

On May 8, 2024, the Court issued its order (the “Stay Order”) granting the motion of
Defendants John Gilbert, Stuart Fred, Bella Vista Partnership, Bomasada Group, Inc. Bomasada
Investment Group, Il and Lauralis Management, Inc. (hereinafter, collectively, the “Judgment
Debtors™) to stay enforcement of the judgment entered by this Court on February 6, 2024
(hereinafter the “Judgment”). Plaintiff Thomas H. Morgan (‘“Plaintiff”’) did not file a motion to
reconsider at that time. Instead, on December 10, 2024, Plaintiff filed the instant motion to lift the
stay granted by the Court in the Stay Order (the “Motion”). The Court heard oral argument on the
instant Motion on March 4, 2025 and has carefully considered arguments of counsel and

submissions. For the reasons set forth below, the Court denies Plaintiff’s Motion.
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The Judgment is currently on appeal to the South Carolina Court of Appeals, No. 2024-
000322. Counsel for both Plaintiff and the Judgment Debtors have noted that the appeal has been
fully briefed to the Court of Appeals. On or about November 26, 2024, prior to the Plaintiff’s filing
of the instant Motion, the Judgment Debtors filed a motion with the Court of Appeals seeking to
expedite that Court’s consideration of the appeal. The Court of Appeals denied this motion on or
about January 9, 2025. However, this Court notes that the Court of Appeals has notified counsel
that the appeal will be submitted to the Court of Appeals without oral argument during the March
2025 term.

In support of the instant Motion, Plaintiff submits that circumstances have changed since
the Court issued its Stay Order on May 8, 2024, particularly in the Huntsville, Alabama
multifamily real estate market, and suggests that the Judgment Debtors have taken action to hide
assets. In support of this claim, Plaintiff has submitted two affidavits of Thomas Morgan. Prior to
the Court’s issuance of the Stay Order, Plaintiff had taken steps to attempt to enforce the
Judgement in Harris County, Texas and in Maricopa County, Arizona. In Texas, Plaintiff had
applied for a “Turnover after Judgment and for the Appointment of a Receiver.”

The Court finds these affidavits unpersuasive. In essence, Plaintiff contends that an alleged
change of market conditions affecting property in the Huntsville, Alabama, on which Plaintiff
holds himself out as an “expert,” have deteriorated thereby justifying a lifting of the Stay Order.
Plaintiff has presented no evidence regarding the other locations in which he has sought to enforce
the Judgment. Moreover, Plaintiff has offered no evidence indicating that the Judgment
Defendants have taken any action to hide assets since the issuance of the Stay Order in May 2024.

The Court notes that market conditions are often subject to change. As counsel for the

Judgment Debtors noted, general interest rates are down 100 basis points from the Court’s issuance
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of the Stay Order and capitalization rates, which impact the value of income producing properties,
often decrease with a decrease in interest rates thereby increasing the property’s underlying value.
The Standard & Poor’s 500 index is up approximately 20% since the issuance of the Stay Order.

After carefully considering the evidence presented by the parties, arguments of counsel and
the notification from the Court of Appeals, the Court DENIES Plaintiff’s Motion to lift or modify
the Stay Order.

IT IS SO ORDERED.

-ELECTRONIC SIGNATURE PAGE TO FOLLOW-
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Charleston Common Pleas

Case Caption: Thomas H Morgan VS John L Gilbert , defendant, et a
Case Number: 2012CP1000580

Type: Order/Stay

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2025-03-12 13:40:20 page 4 of 4
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EXHIBIT B

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

THOMAS H. MORGAN,

Plaintiff,

V.

JOHN L. GILBERT, STUART L. FRED,

BELLA VISTA PARTNERSHIP, A TEXAS
GENERAL PARTNERSHIP, BOMASADA
GROUP, INC., A TEXAS CORPORATION,
BOMASADA INVESTMENT GROUP II, LLC, A
TEXAS LIMITED LIABILITY COMPANY,
LAURALIS MANAGEMENT, INC., A TEXAS
CORPORATION, and 150 BEE STREET, LLC, A
SOUTH CAROLINA LIMITED LIABILITY
COMPANY,

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

Civil Action No. 2012-CP-10-00580

AFFIDAVIT OF THOMAS MORGAN

Thomas Morgan, being sworn, states as follows:

1. Tam familiar with the facts in this affidavit and make this statement based on my knowledge,

belief and review of the most recent market information.

2. I am experienced in real estate development, having undertaken real estate development

projects and managed real estate investments in several states in the United States.

3. I know that Bomasada, through Mr. Stuart L. Fred and Mr. John L. Gilbert, is developing

an apartment project in Huntsville, Alabama.

4. T am concerned that this project is under financial stress and that, as a result, Mr. Fred and

Mr. Gilbert will be under pressure to liquidate assets that might otherwise be available to

satisfy my judgment against them to continue to service the debt on this current project.
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5. Based on my experience and knowledge, I have researched their current project, The Liam,

and the general Huntsville market. This is what I have found.

Huntsville Apartment Market Deterioration

6. The Huntsville apartment market has experienced substantial deterioration, particularly for
newly constructed developments. The rapid pace of construction, driven by a surge in supply
and rising vacancy rates, has compounded financial difficulties for developers, especially
those trying to lease up newly built units. The following factors contribute to this decline.

7. Overbuilding and Market Saturation. Since 2022, Huntsville has been the fastest-
growing apartment market in the United States, with annual inventory growth far outpacing
demand. By the end of the first quarter of 2024, approximately 5,900 units were completed,
representing an astounding 15.9% increase in inventory. An additional 6,900 units are
expected to be completed by early 2025, further pushing inventory growth by 16.2%. This
level of supply expansion has overshadowed demand, resulting in rising vacancies and
making it exceedingly difficult for new developments to stabilize.

8. Declining Occupancy Rates. Due to the influx of new units, occupancy rates in Huntsville
have struggled. In April 2024, the rate fell to 93.7%, 270 basis points below the five-year
average. With the market working to absorb new deliveries, the supply is currently
overwhelming the demand, creating a challenging environment for developers to attract
tenants, especially for newly constructed properties that require high occupancy to meet
financial expectations.

9. Falling Rent Growth and Concessions. Rent growth in Huntsville has stagnated as a
direct result of the oversupply. Developers have had to reduce rents or offer concessions to

fill vacant units. In April 2024, effective asking rents fell by 3.3% year-over-year, marking
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10.

11.

12.

the 11th consecutive month of rent declines. These rent reductions are especially
problematic for newly built developments that need premium rents to cover high
construction and financing costs.

Impact on New Developments. Due to the market's oversupply, new developments in
Huntsville are facing extended lease-up periods, which is placing severe financial strain on
them. Developers are forced to offer lower rents and concessions, which compromises their
ability to meet loan obligations and achieve profitable operations. Rising interest rates have
also 