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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2021CP1002744
)
Williams Haynes, as Personal )
Representative of the Estate of Elizabeth ) PLAINTIFF’S MEMO IN OPPOSITION
Varner, ) TO DEFENDANTS’ INCORRECTLY
Plaintiff, ) TITLED MOTION TO COMPEL
V. ) ARBITRATION
)
Fundamental Administrative Services, LLC, )
Fundamental Clinical and Operational ) Exhibit
Services, LLC, and Jerrolyn ) J
Montgomery-Smalls. )
)
Defendants. )

COMES NOW William Haynes, as Personal Representative of the Estate of Elizabeth
Varner (“Plaintiff”), and files this Memorandum in Opposition to Defendants’ incorrectly titled
Motion to Compel Arbitration, which is an artfully crafted Motion to Reconsider and/or Motion to

Enforce a previous Order in this matter, showing this Court as follows:

STATEMENT OF FACTS

Plaintiff William Haynes (“Plaintiff”) is the Personal Representative for the Estate of
Elizabeth Varner, who was admitted as a resident at Riverside Health and Rehab (“Riverside’) on
May 20, 2019. Jerrolyn Montgomery-Smalls (“Defendant Smalls”) was the Administrator at the
time Elizabeth Varner’s residency and throughout her admission. Plaintiff filed the instant lawsuit
on June 11, 2021, alleging corporate negligence, joint venture, alter ego/piercing the corporate
veil, neglect of a vulnerable adult, wrongful death, and survivorship. The Complaint alleges
Defendants Fundamental Administrative Services (“Defendant FAS”), Fundamental Clinical and
Operational Services (“Defendant FCOS”), and Jerrolyn Montgomery-Smalls (“Defendant
Smalls”) were negligent in the management and operations of THI of South Carolina d/b/a

Riverside Health and Rehab (“Riverside”). A companion lawsuit was filed against Riverside,
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alleging negligence, wrongful death, and survivorship against the employees of Riverside. William
Haynes, as Personal Representative of the Estate of Elizabeth Varner vs. THI of South Carolina
at Charleston LLC d/b/a Riverside Health and Rehab, CAFN: 2021CP1001437.

Riverside moved to Compel Arbitration against all claims asserted against it while FAS
and FCOS moved to stay the litigation pending resolution of any court-ordered arbitration. Plaintiff
argued all Defendants (Riverside, Smalls, FCAS, and FOS) should be included in the arbitration
if the Motion to Compel was granted. Defendants FCAS and FOS argued directly against being
compelled to arbitrate. Defendant Smalls argued she was entitled to arbitration as to the claims
being asserted against Riverside because she was an employee of Riverside and the allegations
against the Riverside employees necessarily included her as an employee.

A hearing was held on February 10, 2022, before the Honorable Roger M. Young, Sr.
During the hearing and in support of their Motions for Stay, counsel for Defendants specifically
stated the claims against FAS and FCOS were separate and distinct and not subject to the purported
Arbitration Agreement. Judge Young granted Riverside’s (and by extension Defendant Smalls as
an employee) Motion to Compel Arbitration on February 24, 2022, along with Defendants FAS
and FCOS Motions to Stay all matters in the instant lawsuit. The only issues compelled to
arbitration were those involving Case No. 1437 and Defendant Smalls was included in her role as
an employee of Riverside. “Case 2477 is stayed in favor of arbitration between Plaintiff and Ms.
Montgomery-Smalls, with Plaintiff’s claims against FAS and FCOS stayed pending the ultimate
outcome of arbitration between Plaintiff, the Facility, and Ms. Montgomery-Smalls.” Exhibit A,
Order Compelling Arbitration, p. 20. Again, the claims in Case No. 1437 involved employee

negligence and vicarious liability; the claims in this lawsuit involve corporate negligence claims.
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Riverside, Defendant Smalls, and Plaintiff engaged in arbitration from April 3-6, 2023, that
encompassed the allegations of employee negligence and vicarious liability. Proof of ADR was
filed on May 23, 2023, and a Final Order was entered by the Honorable Roger M. Young, Sr., on
February 12, 2024, regarding arbitration. The Order also lifted the corresponding stays involving
this lawsuit. Exhibit B.

Defendants have previously argued that particular causes of action (those contained in this
lawsuit) were excluded from the Arbitration Agreement. In their Petition for a Final Order,
Defendants argued “that a stay of all non-arbitrable claims remain in effect pending either
dismissal of all claims against Riverside and Ms. Montgomery-Smalls pursuant to payment of the
arbitration award, or the outcome of any further appeal as it relates to arbitration in this matter.”
Exhibit C, Def. Pet. for Final Order, p. 2. (emphasis added). “Accordingly, the Defendants request
that this Court exercise its discretion to maintain the stay of all non-arbitrable claims as
necessary to avoid duplicative discovery and trials, to avoid piecemeal litigation and the potential
for inconsistent obligations, and for the sake of the orderly administration of the Court’s own
docket.” Id. (emphasis added). “For these reasons, the stay of all non-arbitrable claims should
remain in effect pending the conclusion of any subsequent appeal as it relates to arbitration in this
matter, or pending the dismissal of the Plaintiff’s claims against Riverside and Ms. Montgomery-
Smalls pursuant to payment of the arbitration award.” Id., p. 3 (emphasis added). Judge Young
denied the request for the stays to remain in place and entered a Final Order allowing this case to
move forward. Exhibit C.

Despite their past arguments to the Court that certain claims were non-arbitrable,
Defendants conducted an about-face and filed a Motion for Summary Judgment on June 28, 2024,

claiming all causes of action in both lawsuits were arbitrable and should have been raised by
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Plaintiff during arbitration. In support of their Motion for Summary Judgment, Defendants FCOS,
FAS, and Smalls argued res judicata and collateral estoppel applied to all claims in the instant case
since they were subject to arbitration and they were entitled to judgment on these claims. In a
nutshell, they argued “all the facts alleged in this case are identical to those that were litigated in
the arbitration.” Exhibit D, Def. Memo. in Support of Motion for Summary Judgment, p. 6.
“Plaintiff was required to present all of his claims against Defendant Smalls in the arbitration.” Id.,
atp. 7.

The Honorable William C. McMaster, 111, presided over Defendants’ Motion for Summary
Judgment on September 11, 2024. On September 20, 2024, Judge McMaster denied Defendants’
Motion for Summary Judgment. Exhibit E. Defendants then filed a Motion to Reconsider on
September 30, 2024.

In support of their Motion for Reconsideration, Defendants explicitly argued, “all claims
were within the scope of the subject arbitration agreement.” Exhibit F, Def. Mtn. to Reconsider,
p. 3 (emphasis original). Defendants went so far as to state, “Contrary to Plaintiff’s fallacious
argument to this Court, the Defendants have never argued that any cause of action asserted in the
present lawsuit should have been excluded from arbitration....[T]he Defendants never argued that
any particular cause of action should be excluded from arbitration.” Id., at 2-3. “Accordingly, the
Plaintiff had the opportunity to assert corporate negligence, joint venture, and veil piercing claims
against Defendant Smalls at arbitration, in addition to the other causes of action that Plaintiff
admittedly asserted and that were without question decided at arbitration.” Id., at 3. These
arguments were again rejected by this Court on October 4, 2024. Exhibit G.

The parties were notified on October 16, 2024, that this case would appear on the jury

roster meeting for the week of November 18, 2024, with a roster meeting scheduled for November
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15, 2024. The day before the jury roster meeting (November 14, 2024), Defendants filed a Motion
to Compel Arbitration — nine (9) months to the day after the initial discovery responses were
served. Their Motion rests on the same arguments previously made in support of their denied

Motion for Summary Judgment.

ARGUMENT AND CITATION TO AUTHORITY

Defendants Motion to Compel Arbitration is yet another attempt to have this Court
reconsider the arguments that were denied in their Motion for Summary Judgment. Instead of
treating it as a Motion to Compel Arbitration, the Court ought to consider it as a successive Motion
to Reconsider or a Motion to Enforce a previous Order in this Court. Defendants specifically ask
this Court to enforce the Arbitration Order previously entered in this case. See Section II,
Defendants’ Memo. in Supp., p. 7. However, they previously filed a Motion for Summary
Judgment arguing these claims were subject to arbitration. When the Motion for Summary
Judgment was denied, they filed a Motion to Reconsider, which was also denied. In reality,
Defendants have expressly argued these claims are non-arbitrable and their arguments that they
are arbitrable have already been twice rejected by this Court. However, they have mislabeled the
current motion it in what can only be viewed as a transparent attempt to ignore the doctrine of the
law of the case and to create an immediately appealable decision by this Court since these
arguments have already been rejected by this Court in its previous Orders.

Every argument put forth in their mislabeled Motion to Compel Arbitration was
extensively briefed and argued before the Honorable Judge McMaster. As outlined above,
Defendants initially argued the claims in this lawsuit were non-arbitrable in pleadings before Judge
Young. They then shifted course and argued all claims were arbitrable in their Motion for

Summary Judgment — an argument twice rejected by this Court. Despite the previous rejection of
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these arguments by this Court, Defendants are yet again arguing the corporate negligence, joint
venture, and alter ego/veil-piercing claims are subject to arbitration. This approach is an attempted
end-around the law of the case doctrine.

“The doctrine of the law of the case prohibits issues which have already been decided from

being relitigated in the trial court in the same case.” Ross v. Med. Univ. of S.C., 328 S.C. 51, 62

(1995). “The law of the case applies both to those issues explicitly decided and to those issues
which were necessarily decided in the former case....Further, all points decided by the Court or

necessarily involved in what was decided, are res judicata.” 1d., citing Warren v. Raymond, 17

S.C. 163 (1882). "As most commonly defined, the doctrine [of the law of the case] posits that when
a court decides upon a rule of law, that decision should continue to govern the same issues in
subsequent stages in the same case. This rule of practice promotes the finality and efficiency of

299

the judicial process by ‘protecting against the agitation of settled issues.’” Christianson v. Colt

Indus. Operating Corp., 486 U.S. 800, 816 (1998). "Law of the case rules have developed to

maintain consistency and avoid reconsideration of matters once decided during the course of a

single continuing lawsuit.” Flexon v. PHC-Jasper, 413 S.C. 561, 573 (Ct. App. 2015).

Plaintiff does not wish to rehash the entirety of the arguments made at the hearing;
however, some excerpts are included below that demonstrate the arguments now being made,
which were rejected twice by this Court, are nothing more than the reconsideration of matters
already decided during the course of this lawsuit:

Plaintiff was required to present all of his claims against Defendant
Smalls in the arbitration.” Exhibit D, Defs. Memo. in Supp. of Mot.
for Summary Judgment, at 7.

[A]ll claims were within the scope of the subject arbitration
agreement. Contrary to Plaintiff’s erroneous argument in opposition

to Defendants’ motion, all claims asserted in the present lawsuit
were or should have been raised at arbitration, including Plaintiff’s
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causes of action for corporate negligence, joint-venture liability,
and corporate veil-piercing liability. Exhibit “F,” Defs. Memo. in
Supp. of Mot. for Reconsideration, at 3 (emphasis original).

Contrary to Plaintiff’s fallacious argument to this Court, the
Defendants have never argued that any cause of action asserted in
the present lawsuit should have been excluded from arbitration. The
Defendants argued that FAS and FCOS were not parties to the
arbitration agreement and therefore should not be parties to the
arbitration....However, the Defendants never argued that any
particular cause of action should be excluded from arbitration.” Id.,
at 3-4 (emphasis original).

Accordingly, the Plaintiff had the opportunity to assert corporate
negligence, joint venture, and veil piercing claims against Defendant
Smalls at arbitration, in addition to the other causes of action that
Plaintiff admittedly asserted and that were without question decided
at arbitration.” Id., at 4.

Finally, as noted above, the Plaintiff had the opportunity to present
evidence of corporate negligence and seek punitive damages at
arbitration. Defendant Smalls was a party to the arbitration, and the
Plaintiff asserted the same claims against Defendant Smalls in the
Complaint as he has asserted against FAS and FCOS, including
corporate negligence, joint venture, and veil piercing.” Id., at 7.

Those claims and issues have already been decided by the arbitrator,
Your Honor. Exhibit H, Tr. of Record, Sep. 11, 2024, at 14: 2-3.

And then the new claims as to Ms. Smalls, FAS, and FCOS were for
corporate negligence, joint venture liability, and corporate veil
piercing liability. Id., at 16: 7-9.

[A]ll claims asserted against Ms. Smalls, all claims asserted against
Riverside were subject to arbitration, including the claims asserted
against Ms. Smalls for corporate negligence, joint venture liability,
and corporate veil piercing liability. Those claims were heard in
arbitration -- or they were subject to arbitration. Id., at 16-17: 23-3.

All the claims asserted against Ms. Smalls are precluded. It could
have been tried at arbitration. They're precluded. Id., at 19: 2-4.

All the claims against Defendant Smalls were or should have been
presented at arbitration. Id., at 22: 17-19.
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Defendant Smalls has already filed a Motion to Compel Arbitration in this case, her
arguments were heard, and the Motion was granted as it related to certain claims. The other claims,
those contained in this lawsuit, were stayed. Those claims involving THI, and by extension
Defendant Smalls, were heard and a Final Order was entered. Defendants FOS and FCAS moved
to stay the claims in this lawsuit while arbitration proceeded in the companion case, which was
also granted. Defendants argued these claims were non-arbitrable in previous pleadings. Exhibit
C. Then after the stays were lifted and this Court allowed the instant case to move forward, all
Defendants filed a Motion for Summary Judgment arguing the claims in this lawsuit were subject
to arbitration. This Court has already decided these claims were not subject to arbitration and that
decision should continue to govern the same issues in subsequent stages in the same case. The
argument being put forth by Defendants in their incorrectly labeled Motion to Compel Arbitration
have twice been denied by this Court, making it the law of the case.

CONCLUSION

For the above stated reasons, Plaintiff respectfully prays this Court consider Defendants’
Motion to Compel Arbitration as either a successive Motion to Reconsider or a Motion to Enforce
an Order and DENY it due to this Court’s previous Orders establishing the law of this case relating
to the claims contained in this lawsuit.

Respectfully submitted this 21 day of January, 2025.

PINKSTON LAW FIRM, LLC

/s/ Shawn Pinkston

Shawn Pinkston, SC Bar No. 79965
856 Lowcountry Blvd., Suite 101
Mount Pleasant, South Carolina 29464
Office: 843-814-5472

Fax: 843-723-7300
shawnpinkston@me.com

Mount Pleasant, South Carolina
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS

) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASES NO. 2021-CP-10-01437 & -02477
WILLIAM HAYNES,

as Personal Representative of the
Estate of Elizabeth Varner,

Plaintiff,

VS.

THI OF SOUTH CAROLINA AT
CHARLESTON, LLC d/b/a
Riverside Health and Rehab,
Defendant. ORDER GRANTING
MOTIONS TO COMPEL ARBITRATION
AND RELATED MOTIONS TO STAY

WILLIAM HAYNES,
as Personal Representative of the
Estate of Elizabeth Varner,

Plaintiff,

VS.

FUNDAMENTAL ADMINISTRATIVE
SERVICES, LLC; FUNDAMENTAL
CLINICIAL AND OPERATIONAL
SERVICES, LLC; and JERROLYN
MONTGOMERY-SMALLS,

Plaintiff’s
Exhibit A

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N N N S N N N N N

This matter is before the Court on four motions (collectively, the “Subject Motions”): one

motion in Case 1437!, namely, the Facility’s?> motion to compel arbitration, and three motions in

! “Case 1437 is Haynes v. THI of South Carolina at Charleston, LLC, Case No.
2021-CP-10-01437.

2 The “Facility” is THI of South Carolina at Charleston, LLC d/b/a Riverside Health
and Rehab, the defendant in Case 1437.
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Case 2477°, namely, Ms. Montgomery-Smalls’* motion to compel arbitration and FAS® and
FCOS’s” motions to stay. All of the Subject Motions were filed on October 4, 2021, and they were
all heard together on February 10, 2022, with all parties’ respective counsel appearing before the
Court via WebEx.

Chief among the Subject Motions are the Facility and Ms. Montgomery-Smalls’
substantively identical motions to compel arbitration of the claims asserted against them in Case
1437 and Case 2477, respectively (collectively, the “Motions to Compel Arbitration”). Secondary
to those motions are the substantively identical motions of FAS and FCOS to stay Case 2477
pending the final outcome of the Motions to Compel Arbitration and the arbitration proceedings
they seek to compel (collectively, the “Motions to Stay”). After careful consideration, the Court

GRANTS the Subject Motions. Its reasoning is set forth below.

I.

BACKGROUND

The Facility is a skilled nursing facility. With the help of her son and daughter-in-law,
William Haynes (“William”) and Kim Haynes (“Kim™), respectively, Elizabeth Varner (“Ms.
Varner”) was admitted as a resident of the Facility on May 20, 2019. Kim handled the paperwork
in conjunction with Ms. Varner’s admission, which included an Admission Agreement and an

Arbitration Agreement that Kim signed on Ms. Varner’s behalf.

3 “Case 2477 is Haynes v. Fundamental Administrative Services, LLC, Case No.

2021-CP-10-02477.
4 “Ms. Montgomery-Smalls” is Jerrolyn Montgomery-Smalls, one of the defendants
in Case 2477.
5

2477.
6

“FAS” is Fundamental Administrative Services, LLC, one of the defendants in Case

“FCOS” is Fundamental Clinical and Operational Services, LLC, one of the
defendants in Case 2477.
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By her signature on the Arbitration Agreement, Kim expressly “represent[ed] that . . . she
ha[d] authority to sign on [Ms. Varner’s] behalf so as to bind [her] as well as [herself].” And, indeed,
pursuant to a Durable Financial Power of Attorney executed March 25, 2018 (the “Power of
Attorney”’), Kim was Ms. Varner’s secondary agent. The Power of Attorney, which was effective
“[ilmmediately upon [its] execution” and expressly included the power to “[s]ubmit to alternative
dispute resolution,” authorized Kim to exercise the powers it conferred to Ms. Varner’s primary
agent, William, in the event he was “unable or unwilling to serve.” According to the affidavits they
filed on February 8, 2022, on the day Ms. Varner was admitted to the Facility, Kim and William
were initially together with the Facility’s representative Chandra Bryant (“Ms. Bryant”) in the room
that was being assigned to Ms. Varner until Kim went with Ms. Bryant to another location (within
the Facility) to sign the paperwork while William stayed behind to await Ms. Varner’s arrival.

Plaintiff’ filed Case 1437 and Case 2477 on March 25, 2021, and June 11, 2021,
respectively, asserting claims arising out of alleged deficiencies in Ms. Varner’s care/treatment at
the Facility. As for the relationship between the subject matter of the two cases, although Plaintiff
ended up withdrawing the motion, his motion to consolidate (filed in Case 2477 on August 16,2021)
states that Case 1437 and Case 2477 “concern the same underlying facts and have factual and legal
questions in common.”

Defendants® timely answered the respective lawsuits, subject to and without waiving any
right to compel the matter to arbitration, denying the liability Plaintiff alleged and raising a number

of affirmative defenses.

! “Plaintiff” 1s William in his capacity as personal representative of Ms. Varner’s

estate, Who is the plaintiff in both Case 1437 and Case 2477.
“Defendants” are the Facility, FAS, FCOS, and Ms. Montgomery-Smalls,
collectively.
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Citing the Arbitration Agreement, the Motions to Compel Arbitration ask the Court to
compel Plaintiff’s claims against the Facility and Ms. Montgomery-Smalls to arbitration. Citing the
Motions to Compel Arbitration, the Motions to Stay ask the Court to stay Case 2477 pending the
ultimate outcome of the Motions to Compel Arbitration, i.e., until arbitrability is finally determined
and any arbitration proceedings resulting from that determination are themselves finally

concluded.

1L
ANALYSIS

A. Re: the Motions to Compel Arbitration

The core question here is this: Is the Arbitration Agreement (which Kim signed for Ms.
Varner) enforceable against Ms. Varner’s estate (i.e., Plaintiff) even though it was not signed by Ms.
Varner herself? For two reasons, the Court answers this question in the affirmative: (1) the
Arbitration Agreement was properly signed by Kim for Ms. Varner pursuant to Kim’s authority
under the Power of Attorney, and (2) the Arbitration Agreement is enforceable against Plaintiff—
or, more precisely, Plaintiff is estopped to deny that the Arbitration Agreement is enforceable—by
virtue of merger and equitable estoppel. Thus, since Plaintiff’s claims against the Facility and Ms.
Montgomery-Smalls are clearly within the scope of the Arbitration Agreement, they should proceed
in arbitration, not litigation. The Court’s findings/analytical steps in reaching this conclusion follow.

1. Both state and federal policy favor arbitration.

There is a “strong South Carolina and federal policy favoring arbitration . ...” Doev. TCSC,
LLC, 430 S.C. 602, 607, 846 S.E.2d 874, 877 (Ct. App. 2020); see also Parsons v. John Wieland
Homes & Neighborhoods of the Carolinas, Inc., 418 S.C. 1, 6, 791 S.E.2d 128, 131 (2016) (“The

policy of the United States and of South Carolina is to favor arbitration of disputes.”). Indeed,
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“arbitration agreements are presumed valid.” Doe, 430 S.C. at 607, 846 S.E.2d at 877 (emphasis
added).
2. The Arbitration Agreement is governed by the FAA®.

The Arbitration Agreement is governed by the FAA, not South Carolina’s Uniform
Arbitration Act, S.C. Code Ann. §§ 15-48-10 to -240 (the “SCAA”). For one reason, the Arbitration
Agreement expressly states that the FAA applies:

The parties acknowledge and agree that, because the services and

reimbursement thereof effects a transaction that involves interstate

commerce, the enforcement of this Arbitration Agreement is not

subject to the South Carolina Uniform Arbitration Act and shall be

governed by the [FAA], notwithstanding any contrary provision of

this Agreement or contrary state law.
This must be enforced like any other contract term. Damico v. Lennar Carolinas, LLC, 430 S.C.
188, 196, 844 S.E.2d 66, 70 (Ct. App. 2020) (“We first consider whether the FAA applies. We hold
it does, for two reasons. First, the [subject contract] provides the parties ‘specifically agree that this
transaction involves interstate commerce.” We must enforce this agreement like any other contract
term.”) (citing Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 539, 542 S.E.2d 360, 363—64 (2001)
(finding the FAA applied because the parties had agreed the subject contract involved interstate
commerce)).

Moreover, and in any event, the FAA applies “to any arbitration agreement regarding a
transaction that in fact involves interstate commerce, regardless of whether or not the parties
contemplated an interstate transaction.” Munoz, 343 S.C. at 538, 542 S.E.2d at 363; see also Allied—

Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 268 (1995) (holding that the reach of the FAA

extends to the broadest permissible exercise of Congress’s power under the Commerce Clause). Our

? The “FAA” is the Federal Arbitration Act, 9 U.S.C §§ 1-16.
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Supreme Court has expressly held that skilled nursing facility admission agreements implicate
interstate commerce and, thus, the FAA. Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C.
371, 381-82, 759 S.E.2d 727, 732-33 (2014).

3. The FAA requires arbitration agreements to be placed on equal footing
with all other contracts under South Carolina law.

“[T]he basic purpose of the [FAA] is to overcome courts’ refusals to enforce agreements

10 and “ensure that arbitration will proceed in the event a state law would have a

to arbitrate
preclusive effect on an otherwise valid arbitration agreement.” Bradley v. Brentwood Homes, Inc.,
398 S.C. 447,453,730 S.E.2d 312, 315 (2012). To that end, the FAA provides that an arbitration
agreement is “valid, irrevocable, and enforceable, save upon such grounds as exist at law or in
equity for the revocation of any contract.” 9 U.S.C. § 2. “By its terms, the [FAA] leaves no place
for the exercise of discretion by a . . . court, but instead mandates that . . . courts shall direct the
parties to proceed to arbitration on issues as to which an arbitration agreement has been signed.”
Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985) (emphasis added); see also 9 U.S.C.
§ 4 (“The court shall hear the parties, and upon being satisfied that the making of the agreement
for arbitration or the failure to comply therewith is not in issue, the court shall make an order
directing the parties to proceed to arbitration in accordance with the terms of the agreement.”)
(emphasis added).

While a court may invalidate an arbitration agreement based on “generally applicable

contract defenses,” it may not do so based on legal rules that “apply only to arbitration or that

derive their meaning from the fact that an agreement to arbitrate is at issue.” Kindred Nursing

Centers Ltd. P’ship v. Clark, 137 S. Ct. 1421, 1423 (2017) (citing AT&T Mobility LLC v.

10 Allied—Bruce, 513 U.S. at 270.
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Concepcion, 563 U.S. 333, 339 (2011)). Under the FAA, “courts must place arbitration
agreements on equal footing with other contracts . . ..” Concepcion at 339 (emphasis added); see
also Allied—Bruce, 513 U.S. at 281 (“States may regulate contracts, including arbitration clauses,
under general contract law principles and they may invalidate an arbitration clause ‘upon such
grounds as exist at law or in equity for the revocation of any contract.” What States may not do is
decide that a contract is fair enough to enforce all its basic terms (price, service, credit), but not
fair enough to enforce its arbitration clause. The Act makes any such state policy unlawful, for
that kind of policy would place arbitration clauses on an unequal ‘footing,” directly contrary to the
Act’s language and Congress’ intent.”) (emphasis added) (internal citations omitted).!!
4. The Arbitration Agreement is valid on its face.

The Arbitration Agreement is valid on its face. In other words, there is nothing within the
four corners of the document itself that calls its validity into question. It bears Kim’s signature on
behalf of Ms. Varner, along with her express representation that she is authorized to sign for her.!?
It is countersigned by Ms. Bryant for the Facility. It is duly supported by consideration and sets

forth all necessary terms, containing, as it does, the parties’ mutual promises to submit a certain

H To be clear, what the FAA requires is for arbitration agreements to be placed on at

least equal footing with all other contracts under state law. As explained above, both state and
federal policy favor arbitration. The FAA prohibits arbitration agreements from being singled out
for disfavored treatment relative to other contracts, but it does not prohibit the favored treatment
of arbitration agreements relative to other contracts.

12 By virtue of her signature, Kim is “presumed to have read, understood, and assented
to [the] terms” of the Arbitration Agreement, Gibson v. Epting, 426 S.C. 346,352, 827 S.E.2d 178,
181 (Ct. App. 2019) (“[O]ne who has signed a contract is presumed to have read, understood, and
assented to its terms.”), including, of course, the express representation therein of her authority to
act on Ms. Varner’s behalf. Moreover, there is an implied covenant of good faith and fair dealing
in every contract, Adams v. G.J. Creel & Sons, Inc., 320 S.C. 274, 277, 465 S.E.2d 84, 85 (1995)
(“There exists in every contract an implied covenant of good faith and fair dealing.”), and Kim is
no less bound by this covenant than the Facility.
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defined scope of disputes to binding arbitration'? before an arbitrator who is either agreed upon by
the parties themselves or selected by the Court, in a proceeding to be conducted pursuant to the
South Carolina ADR Rules, which will result in a decision that is enforceable in a court of
competent jurisdiction.'* To require more just because an arbitration agreement is in issue would
violate the FAA’s requirement that arbitration agreements be placed on equal footing with all other
contracts. Concepcion, 563 U.S. at 339.

Moreover, the Arbitration Agreement is not unconscionable. For an agreement to be
deemed unconscionable, there must be both (1) an absence of meaningful choice on the part of one
party due to one-sided contract provisions and (2) terms that are so oppressive no reasonable
person would make them and no fair and honest person would accept them. Simpson v. MSA of
Mpyrtle Beach, Inc., 373 S.C. 14, 25, 644 S.E.2d 663, 668 (2007). Neither is the case here.

The first part of the test (absence of meaningful choice) is undermined by the express
acknowledgement in the Arbitration Agreement itself that the “Resident/Representative is not
required to use the . . . Facility for Resident’s healthcare needs and . . . there are numerous other
health care providers in the State where Facility is located that are qualified to provide such care
to Resident.” 1t is further undermined by the fact that the Arbitration Agreement itself was not

required for admission to the Facility.

13 The parties’ mutual promises to arbitrate constitute sufficient consideration. O 'Neil

v. Hilton Head Hosp., 115 F.3d 272, 275 (4th Cir. 1997) (“A mutual promise to arbitrate constitutes
sufficient consideration for this arbitration agreement.”) (citing Rickborn v. Liberty Life Ins. Co.,
321 S.C. 291, 304, 468 S.E.2d 292, 300 (1996) (“[T]he exchange of promises qualified as
consideration.”); see also Evatt v. Campbell, 234 S.C. 1, 8, 106 S.E.2d 447, 451 (1959) (“Mutual
promises also constitute a good consideration.”).

14 In this regard, the Court would note that the South Carolina ADR Rules, which do
apply to the conduct of arbitration proceedings under the Arbitration Agreement, should not be
confused with the SCAA, which, as addressed above (in explaining the applicability of the FAA),
does not apply here.
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But even assuming, arguendo, the first part of the test were somehow met, the second part
(unreasonably oppressive terms) certainly is not. The Arbitration Agreement simply binds the
parties (both sides) to resolve disputes via arbitration, which is something that is expressly favored
as a matter of both state and federal policy. Parsons, 418 S.C. at 6, 791 S.E.2d at 131; Doe, 430
S.C. at 607, 846 S.E.2d at 877. And there is nothing about the Arbitration Agreement—which,
again, calls for arbitration conducted pursuant to the South Carolina ADR Rules—that would
suggest it is not geared towards achieving an unbiased decision by a neutral decision-maker.
Simpson, 373 S.C. at 25, 644 S.E.2d at 668 (“In analyzing claims of unconscionability in the
context of arbitration agreements, the Fourth Circuit has instructed courts to focus generally on
whether the arbitration clause is geared towards achieving an unbiased decision by a neutral
decision-maker.”). Indeed, Rule 1 of the South Carolina ADR Rules expressly states, “These rules
shall be construed to secure the just, speedy, inexpensive and collaborative resolution in every
action to which they apply.”

5. Plaintiff’s claims are within the scope of the Arbitration Agreement.

Without question, Plaintiff’s claims against the Facility and Ms. Montgomery-Smalls are
within the scope of the Arbitration Agreement. In pertinent part, the Arbitration Agreement reads
as follows:

It is . . . understood that in the event of any controversy or dispute
between the parties arising out of or relating to Facility’s Admission
Agreement, or breach thereof, or relating in any way to Resident’s
stay at Facility, or to the provisions of care or services to Resident,
including but not limited to any alleged tort, personal injury,
negligence or other claim; or any federal or state statutory or
regulatory claim of any kind; or whether or not there has been a
violation of any right or rights granted under State law (collectively
“Disputes”), and the parties are unable to resolve such through
negotiation, then the parties agree that such Dispute(s) shall be

resolved by arbitration, as provided by the South Carolina Alternate
Dispute Resolution/Mediation Rules.
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This plain language clearly embraces the subject matter of Plaintiff’s claims. And even if there
were “any doubts concerning the scope of arbitrable issues|,] [they] should be resolved in favor of
arbitration . . . .” Towles v. United HealthCare Corp., 338 S.C. 29, 41, 524 S.E.2d 839, 846 (Ct.
App. 1999); see also Zabinski v. Bright Acres Assocs., 346 S.C. 580, 597, 553 S.E.2d 110, 118
(2001) (“[U]nless the court can say with positive assurance that the arbitration clause is not
susceptible to an interpretation that covers the dispute, arbitration should be ordered.”).

6. The Arbitration Agreement covers Plaintiff’s claims against both the
Facility and Ms. Montgomery-Smalls.

The Arbitration Agreement expressly states that it not only covers the Facility itself but
also the Facility’s “agents, employees, and servants.” Plaintiff’s complaint in Case 2477 alleges
that, “at all times relevant herein [Ms. Montgomery-Smalls] was the Administrator of [the
Facility].” Accordingly, the Arbitration Agreement covers Plaintiff’s claims against both the
Facility and Ms. Montgomery-Smalls.

7. The Arbitration Agreement is valid and enforceable because it was
properly signed by Kim for Ms. Varner pursuant to Kim’s authority
under the Power of Attorney.

A person possessing contractual capacity, acting as grantor, can authorize another to
contract on the grantor’s behalf under the specific terms of a power of attorney. See Gaddy v.
Douglass, 359 S.C. 329, 344-45, 597 S.E.2d 12, 20 (Ct. App. 2004); see also Watson v.
Underwood, 407 S.C. 443, 454, 756 S.E.2d 155, 161 (Ct. App. 2014) (“A power of attorney is an
instrument in writing by which one person, as principal, appoints another as his agent and confers
upon him the authority to perform certain specified acts or kinds of acts on behalf of the principal.

The written authorization itself is the power of attorney.”) (quoting In re Thames, 344 S.C. 564,

569, 544 S.E.2d 854, 856 (Ct. App. 2001)) (internal quotation marks omitted). “[T]he holder of
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[the] power of attorney steps into the shoes of the grantor and is basically the alter ego of the
grantor.” Bennett v. Carter, 421 S.C. 374, 382, 807 S.E.2d 197, 201 (2017).

The Power of Attorney was duly executed on March 25, 2018, and became effective
immediately upon its execution. The Power of Attorney expressly included the power to “[s]Jubmit
to alternative dispute resolution.” And while, as secondary agent, Kim’s authority under the Power
of Attorney was contingent upon William being “unable or unwilling to serve,” this contingency
came to pass due to William’s desire to wait in Ms. Varner’s room for her arrival. Accordingly,
when she signed the Arbitration Agreement for Ms. Varner in May of 2019, Kim was properly
acting within the scope of her authority under the Power of Attorney.

8. Plaintiff is precluded from denying the enforceability of the Arbitration
Agreement because of merger and equitable estoppel.

Even though Ms. Varner is a nonsignatory to the Arbitration Agreement, i.e., even though
she did not actually sign the Arbitration Agreement herself, it is nonetheless enforceable against
her/her estate (i.e., Plaintiff).

“South Carolina has recognized several theories that could bind nonsignatories to
arbitration agreements under general principles of contract and agency law, including (1)
incorporation by reference, (2) assumption, (3) agency, (4) veil piercing/alter ego, and (5)
estoppel.” Wilson v. Willis, 426 S.C. 326, 338, 827 S.E.2d 167, 174 (2019); see also Coleman v.
Mariner Health Care, Inc., 407 S.C. 346, 354-355, 755 S.E.2d 450, 455 (2014) (confirming the
validity of the general proposition of law on which the appellants based their merger/equitable
estoppel argument: “Appellants’ equitable estoppel argument is premised on their contention that,
under state law, the admission agreements and the [arbitration agreements] merged. ... Here, the

documents were executed at the same time, by the same parties, for the same purposes, and in the
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course of the same transaction. Unless there is a contrary intention, appellants are correct that
there was a merger.”).

Conceptually, the Facility and Ms. Montgomery-Smalls’ merger/equitable estoppel
argument is not about showing that the Arbitration Agreement is enforceable but about showing
that Plaintiff is estopped to deny that the Arbitration Agreement is enforceable. In short, the idea
is that the Admission Agreement and the Arbitration Agreement merged, and, Ms. Varner having
effectively embraced and directly benefitted from the Admission Agreement, Plaintiff (who stands
in place of Ms. Varner in bringing these actions as the personal representative of her estate) is
estopped to deny the enforceability of the Arbitration Agreement with which the Admission
Agreement merged.  Accordingly, counterarguments aimed at denying the Arbitration
Agreement’s enforceability (e.g., arguments based on a supposed lack of authority to sign the
Arbitration Agreement on behalf of Ms. Varner) are beside the point and unavailing.

As explained below, the Court finds that the Arbitration Agreement is also enforceable
against Plaintiff based on merger and equitable estoppel.

Merger

In Coleman, even though our Supreme Court found against merger on the particular facts
then before it, the Court nonetheless confirmed the validity of the general proposition of law on
which the Coleman appellants based their merger/equitable estoppel argument:

Appellants contend that even if Sister lacked capacity to execute the
AA under the Act, she is nevertheless equitably estopped to deny
the AA’s enforceability. The circuit court held there was no
estoppel here, and we agree.

Appellants’ equitable estoppel argument is premised on their

contention that, under state law, the admission agreements and the
AAs merged. In South Carolina,
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The general rule is that, in the absence of anything
indicating a contrary intention, where instruments
are executed at the same time, by the same parties,
for the same purpose, and in the course of the same
transaction, the courts will consider and construe the
documents together.  The theory is that the
instruments are effectively one instrument or
contract.

Klutts Resort Realty, Inc. v. Down’Round Dev. Corp., 268 S.C. 80,
88,232 S.E.2d 20, 24 (1977).

Here, the documents were executed at the same time, by the same
parties, for the same purposes, and in the course of the same
transaction. Unless there is a contrary intention, appellants are
correct that there was a merger.

407 S.C. at 354-355, 755 S.E.2d at 455 (emphasis added).

The merger question examines whether, “where instruments are executed at the same time,
by the same parties, for the same purpose, and in the course of the same transaction,”!® as
undoubtedly the Admission Agreement and the Arbitration Agreement were here,!¢ evidence
exists to upset the presumption in favor of merger, i.e., the presumption that the contracting parties
intended the instruments to be construed together as effectively one contract. This is a question of
the parties’ intention. Id. at 355, 755 S.E.2d at 455 (“in the absence of anything indicating a
contrary intention . . .”) (emphasis added). And “in attempting to ascertain th[e] [parties’]

intention,” courts “endeavor to determine the situation of the parties, as well as their purposes, at

the time the contract was entered into.” Klutts, 268 S.C. at 89, 232 S.E.2d at 25.

15 Id. at 355, 755 S.E.2d at 455.

16 As the Coleman Court expressly observed regarding the admission and arbitration
agreements before it (which in this respect—but not in respect of the material facts bearing on the
question of whether the presumption of merger is rebutted—are no different from the instant
agreements), “the documents were [indeed] executed at the same time, by the same parties, for the
same purposes, and in the course of the same transaction.” 407 S.C. at 355, 755 S.E.2d at 455
(emphasis added).
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It must be remembered that, where, as here, the instruments in question (i.e., the Admission
Agreement and the Arbitration Agreement) were executed at the same time, by the same parties,
for the same purpose, and in the course of the same transaction, merger is presumed. For this
presumption to mean anything in practice, it cannot be upset based on mere conjecture, but only
on actual evidence that—notwithstanding the circumstances that gave rise to the merger
presumption in the first place (same time, parties, purpose, and transaction)—can support a
reasonable, non-speculative inference that the parties’ intention was contrary to merger. Cf. The
Huffines Co., LLC v. Lockhart, 365 S.C. 178, 188, 617 S.E.2d 125, 130 (Ct. App. 2005)
(“[V]erdicts may not be permitted to rest upon surmise, conjecture, or speculation.”). No such
inference can be drawn here.

Although the Admission Agreement does contain an “Entire Agreement” clause, it does
not refer to the Arbitration Agreement as a separate contract but rather expressly states, “other
Admissions materials . . . are made a part of this Agreement by reference herein.” Clearly, the
Arbitration Agreement is among these other admissions materials. See Stott v. White Oak Manor,
Inc., 426 S.C. 568, 571-72, 828 S.E.2d 82, 84 (Ct. App. 2019) (recognizing “admission
documentation” to include an arbitration agreement: “The same day as Decedent’s admission to
White Oak, Stott, acting as Decedent’s authorized representative, signed White Oak’s admission
documentation—including the Arbitration Agreement.”) (emphasis added) (internal footnote
omitted). This directly contradicts the notion of any intended “separatedness” (in the parlance of

the Coleman Court'”) between the Admission Agreement and the Arbitration Agreement.

17 407 S.C. at 356, 755 S.E.2d at 455 (explaining how, in Coleman—unlike the instant
case—the “Entire Agreement” clause expressly referred to a separate arbitration agreement and,
thus, “recognize[d] the °‘separatedness’ of the [arbitration agreement] and the admission
agreement, not a merger of the two contracts.”) (emphasis added).
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While the Arbitration Agreement was not required for Ms. Varner’s admission to the
Facility, all this means is that the Arbitration Agreement did not have to be executed at all. It does
not mean that the Arbitration Agreement did not become part of the admissions materials once it
was in fact executed, which, without question, it was—and under the very circumstances (same
time, parties, purpose, and transaction) that give rise to the presumption of merger. In other words,
even though the Arbitration Agreement was not a condition of admission, it was certainly agreed
to in conjunction with admission; whereupon, it was intended to be considered and construed
together with the Admission Agreement, such that the two were effectively one instrument,
governing various interrelated aspects of Ms. Varner’s relationship with the Facility: the
Admission Agreement setting forth the terms of her admission, the Arbitration Agreement
providing for arbitration of disputes arising out of her admission.

Indeed, the fact that the Arbitration Agreement was not required for admission underscores
its connectedness to the Admission Agreement. The two go together hand in glove. Without the
hand (the Admission Agreement), there is no reason for the glove (the Arbitration Agreement).
While it is true that the Arbitration Agreement is not necessary to the Admission Agreement, the
converse is not true: The Admission Agreement is necessary to the Arbitration Agreement. Unlike
the Admission Agreement, which theoretically could have stood on its own in the absence of the
Arbitration Agreement—and, of course, had the Arbitration Agreement not been executed, it
simply would not exist and no question of merger would have arisen to begin with—the Arbitration
Agreement could not have stood on its own: It only makes sense together with, i.e., connected to,
the Admission Agreement, which is its sole reason for being.

That the Admission Agreement and the Arbitration Agreement have their own titles and

are separately paginated and signed admits of no reasonable inference of an intent contrary to
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merger. To point to such things is to do no more than to observe that the Admission Agreement
and the Arbitration Agreement are separate instruments, a fact which does not actually suggest
anything probative about the intent of the contracting parties as to whether they should be
construed together. Indeed, the question of merger will not arise in the first place unless there are
multiple instruments involved. Obviously, it cannot be the case that the mere existence of the
necessary factual predicate for the question of merger to arise, i.e., separate instruments, shows an
intention contrary to merger.

And even assuming, arguendo, there is some ambiguity in this regard, to fall back on the
idea that it should be construed against the Facility as the drafter is uncalled for in this context.
Merger is the default position, i.e., it is presumed, and this is so because of the confluence of a
particular set of circumstances—the instruments at issue were executed at the same time, by the
same parties, for the same purpose, and in the course of the same transaction. When all these stars
align—same time, same parties, same purpose, same transaction—our law instructs the Court to
consider and construe the instruments together unless there is evidence of a contrary intention.
The plain language of the rule endorsed in Coleman is to the effect that to upset the merger
presumption requires evidence “indicating [(i.e., affirmatively showing)] a contrary intention.”
407 S.C. at 355,755 S.E.2d at 455. To allow the merger presumption to be upset based on evidence
that is merely ambiguous—i.e., that does not even go so far as to clearly indicate a contrary
intention, but at most might (or might not) reflect a contrary intention—is to allow the exception
to devour the rule.

Equitable Estoppel
Properly viewing the Admission Agreement and the Arbitration Agreement as merged,

Plaintiff is equitably estopped from denying the validity of the Arbitration Agreement by virtue of

Page 16 of 20

SVY31d NOWNOD - NOLSITHVHO - Nd ¥1:¢ ¢ 994 ¢c0¢ - d3aTId ATTVOINOHLO3 13

LEY1001LdO2c0c#3SVO





the direct benefits test our Supreme Court endorsed in Wilson. See 426 S.C. at 340, 827 S.E.2d at
175 (“Under direct benefits estoppel, ‘[a] nonsignatory is estopped from refusing to comply with
an arbitration clause ‘when [the nonsignatory] receives a direct benefit from a contract containing
an arbitration clause.’’”) (quoting Pearson v. Hilton Head Hosp., 400 S.C. 281, 290, 733 S.E.2d
597, 601 (Ct. App. 2012)) (quoting Int’l Paper Co. v. Schwabedissen Maschinen & Anlagen
GMBH, 206 F.3d 411, 418 (4th Cir. 2000)); id. (“‘In the arbitration context, the doctrine [of direct
benefits estoppel] recognizes that a party may be estopped from asserting that the lack of his
signature on a written contract precludes enforcement of the contract’s arbitration clause when he
has consistently maintained that other provisions of the same contract should be enforced to
benefit him.””) (emphasis in original) (quoting Pearson, 400 S.C. at 290, 733 S.E.2d at 601)
(quoting Int’l Paper, 206 F.3d at 418).

The Wilson Court favorably discussed the application of the direct benefits test in the
arbitration agreement context—the Court of Appeals having applied the test in the decision then
before the Wilson Court on writ of certiorari, which test the Court of Appeals had earlier applied
to find a nonsignatory estopped to deny the validity of an arbitration agreement in Pearson, 400
S.C. 281, 733 S.E.2d 597, and under which test the Facility and Ms. Montgomery-Smalls contend
Plaintiff is estopped to deny the validity of the Arbitration Agreement here. See Wilson, 426 S.C.
at 340-345, 827 S.E.2d at 175-177; see also id. at 340, 827 S.E.2d at 175 n.6 (while expressing
no opinion on the petitioner’s alternative argument based on the application of the state’s
“traditional” six-factor test for estoppel, which the Wilson Court found unpreserved for review,
observing nonetheless that that test, i.e., “[t]he traditional test referenced by [the] [p]etitioners,”

“has been analyzed most-often in non-arbitration cases”) (emphasis added).
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Without question, Ms. Varner received direct benefits from the Admission Agreement
throughout her residency at the Facility, including, without limitation, the room, board,
care/treatment she received therein. To deny her receipt of such benefits is illogical and objectively
unreasonable and would require wholly discrediting the entirety of her residency: every meal,
every instance of care/treatment she received, essentially every moment at the Facility—even
Plaintiff’s complaints do not go nearly so far as that. Ms. Varner having effectively embraced and
directly benefitted from the Admission Agreement, Plaintiff cannot now deny the enforceability
of the Arbitration Agreement with which the Admission Agreement merged.

9. Neither the Facility nor Ms. Montgomery-Smalls waived any
arbitration rights.

Waiver is the voluntary relinquishment of a known right. When timely answering
Plaintiff’s complaints, the Facility and Ms. Montgomery-Smalls expressly reserved their
arbitration rights. Moreover, Case 2477 was filed some three months after Case 1437, and by
virtue of his now-withdrawn motion to consolidate, Plaintiff acknowledges that the cases “concern
the same underlying facts and have factual and legal questions in common.” There was no undue
delay in moving to compel arbitration; nor was there any prejudice from any supposed delay; nor
did either the Facility or Ms. Montgomery-Smalls make any use of the tools of litigation
inconsistent with their arbitration rights.

B. Re: the Motions to Stay

The relationship between the Motions to Compel Arbitration and the Motions to Stay is
such that the grant of the former requires the grant of the latter. See 9 U.S.C. § 3 (“If any suit or
proceeding be brought in any of the courts of the United States upon any issue referable to
arbitration under an agreement in writing for such arbitration, the court in which such suit is

pending, upon being satisfied that the issue involved in such suit or proceeding is referable to
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arbitration under such an agreement, shall on application of one of the parties stay the trial of the
action until such arbitration has been had in accordance with the terms of the agreement,
providing the applicant for the stay is not in default in proceeding with such arbitration.”)
(emphasis added); Stokes v. Metro. Life Ins. Co., 351 S.C. 606, 612,571 S.E.2d 711, 715 (Ct. App.
2002) (“[The] FAA clearly requires a court stay ‘any suit or proceeding’ pending the arbitration
of ‘any issue referable to arbitration under an agreement in writing for such arbitration” upon the
application of one of the parties.”). But even assuming, arguendo, staying Case 2477 is not
mandatory here, for the sake of judicial economy, of avoiding piecemeal litigation and the potential
for inconsistent obligations, and of the orderly administration of its own docket, the Court
exercises its discretion to impose such a stay. See State v. Langford, 400 S.C. 421, 435,735 S.E.2d
471, 478 (2012) (“[A] court’s power to hear and decide cases ‘carries with it the inherent power
to control the order of its business.’”) (quoting Williams v. Bordon’s, Inc., 274 S.C. 275, 279, 262
S.E.2d 881, 883 (1980)); Episcopal Housing Corp. v. Federal Ins. Co., 269 S.C. 631, 641, 239
S.E.2d 647, 652 (1977) (“The fact that Federal is not a party to an arbitration agreement does not
prevent an order staying the judicial proceedings pending arbitration between those who are parties
to such an agreement.”). Indeed, as stated in Plaintiff’s now-withdrawn motion to consolidate
Case 1437 with Case 2477, “[1]t is in the interest of efficiency and judicial economy to consolidate
these actions as aforesaid and avoid duplicative discovery and trials.” These interests likewise

support staying Case 2477.
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I11.

CONCLUSION

The Subject Motions are hereby GRANTED. Case 1437 is stayed in favor of arbitration
between Plaintiff and the Facility. Case 2477 is stayed in favor of arbitration between Plaintiff
and Ms. Montgomery-Smalls, with Plaintiff’s claims against FAS and FCOS stayed pending the
ultimate outcome of arbitration between Plaintiff, the Facility, and Ms. Montgomery-Smalls.

IT IS SO ORDERED.

ROGER M. YOUNG, SR., Presiding Judge
Court of Common Pleas
Charleston County

Charleston, South Carolina

Dated:
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Charleston Common Pleas

Case Caption: William Haynes , plaintiff, et al VS Thi Of South Carolina At
Charleston , defendant, et al

Case Number: 2021CP1001437

Type: Order/Compel

It is so ordered.

/s Roger M. Young, Sr. S.C. Circuit Judge 2134
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CASES NO. 2021CP-1001437 & 1002744
Williams Haynes, as Personal

Representative of the Estate of Elizabeth
Varner,

FINAL ORDER

Plaintiff,
V.

Fundamental Administrative Services LLC,
And Fundamental Clinical and Operational
Services, LLC, and Jerrolyn
Montgomery-Smalls.

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Williams Haynes, as Personal
Representative of the Estate of Elizabeth
Varner,

Plaintiff,
V.

THI of South Carolina at Charleston, LLC

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)
)
)
)
)
)
)
)
)
)
g
d/b/a Riverside Health and Rehab, )
)

)

Defendant.

THIS MATTER is before the Court on a Petition for a Final Order filed by Plaintiff.
Based on the Petition and the proof of ADR submitted on May 23, 2023, this Court hereby enters
and incorporates by reference the Confidential Arbitration Order issued by Doyet A. Early, III,
on May 16, 2023.

THEREFORE, this Court GRANTS Plaintiff’s Petition and enters a Final Order in this

matter relating to arbitration and lifts the corresponding stays associated with case CAFN:

2021CP1002744.
Plaintiff’s
Exhibit B
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AND IT IS SO ORDERED.





Charleston Common Pleas

Case Caption: William Haynes , plaintiff, et al VS Thi Of South Carolina At
Charleston , defendant, et al
Case Number: 2021CP1001437

Type: Order/Other

It is so ordered.

/s Roger M. Young, Sr. S.C. Circuit Judge 2134

Electronically signed on 2024-02-12 11:02:17 page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF CHARLESTON ) CASES NO. 2021CP-1001437 & 1002744
)

Williams Haynes, as Personal )

Representative of the Estate of Elizabeth ) DEFENDANTS’ PETITION FOR FINAL

ORDER
Varner,
Plaintiff,
V.

Fundamental Administrative Services LLC,
And Fundamental Clinical and Operational
Services, LLC, and Jerrolyn
Montgomery-Smalls.

Defendants.

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Williams Haynes, as Personal
Representative of the Estate of Elizabeth

Varner,
Plaintiff,
V.
. o
THI of South Carolina at Charleston, LLC Plalr.ltl_ff S
d/b/a Riverside Health and Rehab, Exhibit C

N N N N N N N N N N N N N N N N N N N N N N N N N

Defendant.

COME NOW the Defendants THI of South Carolina at Charleston, LLC d/b/a Riverside
Health and Rehab (“Riverside”), Fundamental Administrative Services LLC, Fundamental
Clinical and Operational Services, LLC, and Jerrolyn Montgomery-Smalls (collectively
“Defendants”), by and through undersigned counsel, and moves this Court to enter a Final Order
incorporating the Confidential Arbitration Order issued by retired Judge Doyet A. Early, III
(“Judge Early), on May 16, 2023. A Proof of ADR was filed with this Court on May 22, 2023,

acknowledging the parties complied with this Court’s February 24, 2022 order to arbitrate.

Page 10of3
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The Plaintiff filed a similar Petition on December 7, 2023. The Defendants consent to the
Plaintiff’s request for a Final Order, but request, for the sake of judicial economy, that a stay of all
non-arbitrable claims remain in effect pending either dismissal of all claims against Riverside and
Ms. Montgomery-Smalls pursuant to payment of the arbitration award, or the outcome of any
further appeal as it relates to arbitration in this matter.

After the conclusion of the arbitration, Plaintiff attempted to appeal this Court’s February
24,2022 Order, which appeal the Court of Appeals has dismissed. Upon information and belief of
undersigned Counsel, Plaintiff intends to again file an appeal, once this Court enters the requested
Final Order incorporating the Confidential Arbitration Order. Plaintiff will seek reversal of this
Court’s February 24, 2022 Order, will request nullification of Judge Early’s Confidential
Arbitration Order, and will request remand of the claims against Riverside and Ms. Montgomery-
Smalls to this Court’s docket for a jury trial. The stay of all other claims should remain in effect
pending the outcome of any such appeal.

As set forth in this Court’s February 24, 2022 Order, the Plaintiffs claims against all
Defendants “‘concern the same underlying facts and have factual and legal questions in
common.”” (Order at Page 3, quoting Plaintiff’s withdrawn Motion to Consolidate). Accordingly,
the Defendants request that this Court exercise its discretion to maintain the stay of all non-
arbitrable claims as necessary to avoid duplicative discovery and trials, to avoid piecemeal
litigation and the potential for inconsistent obligations, and for the sake of the orderly
administration of the Court’s own docket. (See Order at Page 19, again quoting Plaintiff’s
withdrawn Motion to Consolidate and citing State v. Langford, 400 S.C. 421, 435, 735 S.E.2d 471,
478 (2012) (“[A] court’s power to hear and decide cases ‘carries with it the inherent power to

control the order of its business.’”’) (quoting Williams v. Bordon’s, Inc., 274 S.C. 275, 279, 262
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S.E.2d 881, 883 (1980)); Episcopal Housing Corp. v. Federal Ins. Co., 269 S.C. 631, 641, 239
S.E.2d 647, 652 (1977) (“The fact that Federal is not a party to an arbitration agreement does not
prevent an order staying the judicial proceedings pending arbitration between those who are parties
to such an agreement.”)). For these reasons, the stay of all non-arbitrable claims should remain in
effect pending the conclusion of any subsequent appeal as it relates to arbitration in this matter, or
pending the dismissal of the Plaintiff’s claims against Riverside and Ms. Montgomery-Smalls
pursuant to payment of the arbitration award.

This Petition is supported by the statutory and case law of the State of South Carolina and
the United States, any subsequent memoranda of law, affidavits or other evidence which may be
submitted prior to the hearing on this petition, as well as any oral argument to be presented by

counsel at a hearing on this matter.

CLEMENT RIVERS, LLP

By: s/ Matthew O. Riddle.

D. Jay Davis, Jr.

SC State Bar ID No.: 12084

Russell G. Hines

SC State Bar ID No.: 72100

Matthew O. Riddle

SC State Bar ID No.: 76650

Gaillard T. Dotterer, 111

SC State Bar ID No.:103620

P.O. Box 993, Charleston, SC 29402
(843) 720-5406; jdavis@ycrlaw.com,
rhines@ycrlaw.com, mriddle@ycrlaw.com,
gdotterer@ycrlaw.com

Attorneys for the Defendants

Charleston, South Carolina

Dated: December 8., 2023

Page 30of3

LEV1001LdO120c#3SVYO - SY3Td NOWNOD - NOLSTTHVYHO - INd 0¢‘ I 80 99d €20¢ - 37114 ATTVOINOdLO3 13





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON )  NINTH JUDICIAL CIRCUIT
)
WILLIAM HAYNES, AS PERSONAL )  CASE NO. 2021-CP-10-02744
REPRESENTATIVE OF THE ESTATE )
OF ELIZABETH VARNER, )
)
PLAINTIFF, )
)
VS. ) MEMORANDUM OF LAW IN SUPPORT
) OF DEFENDANTS’ MOTION FOR
FUNDAMENTAL ADMINISTRATIVE ) SUMMARY JUDGMENT
SERVICES LLC, AND )
FUNDAMENTAL CLINICAL AND )
OPERATIONAL SERVICES, LLC, AND )
JERROLYN MONTGOMERY-SMALLS, )
)
DEFENDANTS. )
)

TO: SHAWN PINKSTON, ESQUIRE, ATTORNEY FOR THE PLAINTIFF:

Defendants Jerrolyn Montgomery-Smalls (“Defendant Smalls”), Fundamental
Administrative Services, LLC (“FAS”), and Fundamental Clinical and Operational Services, LLC
(“FCOS”), by and through their undersigned counsel, respectfully submit this Memorandum of
Law in support of their Motion for Summary Judgment. As explained below, Plaintiff’s claims
against Defendants are barred by the doctrines of res judicata and/or collateral estoppel based on
the outcome of a prior arbitration brought by Plaintiff arising out of the same facts and
circumstances alleged in this case. In light of the preclusive effect of the arbitration award, there
are no material facts in dispute and Defendants are entitled to judgment as a matter of law.

Accordingly, Defendants’ Motion should be granted.

Plaintiff’s
Exhibit D
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FACTUAL BACKGROUD

A. The Lawsuits

On March 25, 2021, Plaintiff, in his capacity as the personal representative of the Estate of
Elizabeth Varner, filed an action (“Riverside Lawsuit”) against non-party THI of South Carolina
at Charleston, LLC d/b/a Riverside Health and Rehab (“Facility” or “Riverside”), a skilled-nursing
facility where Ms. Varner was a resident in October 2019. (Exhibit A 9 2, 4.) The Riverside
Lawsuit alleged that on October 6, 2019, Ms. Varner was hospitalized with a fractured femur that
she sustained at the Facility and subsequently had to undergo surgery to treat her injury. (Ex. A
195-9.)

The Riverside Lawsuit further alleged that in a separate incident, on October 27, 2019, Ms.
Varner was hospitalized again after she was found to be nonresponsive at the Facility. (Ex. A
10.) Ms. Varner suffered cardiac arrest while at the hospital and later died on October 29, 2019.
(Ex. A4 11.) The Riverside Lawsuit contended that the femur fracture that Ms. Varner sustained
at the Facility was a “significant condition contributing to her death.” (/d.) Plaintiff asserted
causes of action against the Facility for medical malpractice, negligence and gross negligence
(Count 1); neglect of a vulnerable adult (Count 2); (3) wrongful death (Count 3); and survivorship
action (Count 4). (Ex. A 9 13-33.)

On June 11, 2021, Plaintiff, again acting as the personal representative of Ms. Varner’s
estate, filed this case against Defendants based on the same factual allegations regarding Ms.
Varner’s care and treatment at the Facility that were alleged in the Riverside Lawsuit. (Exhibit B
99 11-21.) Defendant Smalls was the Administrator of the Facility during Ms. Varner’s residency.
(Exhibit C 9 18.) Plaintiff alleges that FAS “exerted control in the oversight, management,

direction, and operation of Riverside, including the development of budgets, choosing vendors and
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consultants, and deciding nurse staffing hours per patient days deriving revenue therefrom.” (Ex.
B 9 9.) Plaintiff avers that FCOS “exerts significant control over the [Facility’s] operation,”
“including the development of policies and procedures, training, and instruction for the staff at
Riverside.” (Ex. B q8.)

In this case, Plaintiff asserts the same four causes of action that were asserted in the
Riverside Lawsuit. (Ex. B 99 22-25 (negligence/gross negligence (Count 1)); 99 44-55 (neglect of
a vulnerable adult (Count 5)); 99 56-58 (wrongful death (Count 6)); 94 59-61 (survivorship action
(Count 7)). Plaintiff also asserts claims for corporate negligence (Count 2), joint-venture liability
(Count 3) and corporate veil-piercing liability (Count 4). (Ex. B 49 26-43.) On July 16, 2021,
Defendant Smalls filed an Answer denying any liability and raising affirmative defenses, including
the right to demand arbitration. (Ex. C 4 35.)

B. The Court’s Order Compelling Arbitration

On February 24, 2022, the Court in both cases entered an order granting the Facility’s and
Defendant Smalls’ respective motions to compel arbitration (Exhibit D) pursuant to the parties’
Arbitration Agreement. (Exhibit E.) The Court ruled that because the Arbitration Agreement
applies to the Facility and the Facility’s “agents, employees, and servants,” “the Arbitration
Agreement covers Plaintiff’s claims against both the Facility and [Defendant Smalls].” (Ex. D at
10.) The Arbitration Agreement further provides that “[t]he arbitrator shall hear and decide the
controversy, and the decision shall be binding on all parties, and may be enforced by a court of
competent jurisdiction.” (Ex. E at 1.) In the “interest of efficiency and judicial economy,” the
Court stayed this lawsuit, including Plaintiff’s claims against non-arbitrating Defendants FAS and
FCOS, pending the completion of the arbitration of Plaintiff’s claims against the Facility and

Defendant Smalls. (Ex. D at 18-19.)
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C. The Arbitration Order

Plaintiffs’ claims against the Facility and Defendant Smalls were consolidated in a single
arbitration proceeding. On September 15, 2022, the arbitrator (Hon. Doyet E. Early, IIT) issued an
Arbitration Order memorializing the parties’ stipulated procedures governing how the arbitration
would be conducted. (Exhibit F.) In the Arbitration Order q 1, the parties agreed to arbitrate “the
claims and defenses raised in the complaint[s] and answer[s] filed in the above state court
matter[s].” (Ex. F §1.) The Arbitration Order § 19 also provided that the arbitrator would issue
written findings of fact and conclusions of law. (Ex. Fq19.)

D. The Arbitration Award

The arbitration hearing was held from April 3, 2023 to April 6, 2023. (Exhibit Gat 1.) On

May 16, 2023, the arbitrator issued his award (“Arbitration Award”). In the Arbitration Award,

The arbitrator noted that

(Ex.Gatl))

In the Arbitration Award, the arbitrator determined:

(D
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I

(5 ) |
-

©) I
e
—

Based on these findings, the arbitrator ||| A
I (=X G at 1-2.)

On May 26, 2023, the arbitrator, at the request of the parties, supplemented his Arbitration
Award, ruling that I (Ex. H)
The arbitrator found that |
.

S
E. The Court’s Final Order

Meanwhile, on February 12, 2024, the Court granted Plaintiff’s petition for entry of a Final
Order that incorporated the Arbitration Award and lifted the stay of this lawsuit. (ExhibitJ.) Even
though the preclusive effect of the Arbitration Award bars Plaintiff from pursuing this action

against Defendants, Plaintiff is continuing to do so, thus necessitating this Motion.

ARGUMENT

I DEFENDANT SMALLS IS ENTITLED TO SUMMARY JUDGMENT BASED ON
THE DOCTRINE OF RES JUDICATA

Defendant Smalls is entitled to summary judgment because the Arbitration Award is res
Jjudicata and precludes Plamntiff’s prosecution of his claims against Defendant Smalls in this case.

Res judicata “bars subsequent actions by the same parties when the claims arise out of the same
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transaction or occurrence that was the subject of a prior action between those parties.”! Pye v.
Aycock, 325 S.C. 426, 433, 480 S.E.2d 455, 458 (Ct. App. 1997) (citation omitted). Res judicata
applies where: (1) the judgment in the prior action was final, valid, and on the merits; (2) both
actions involve the same parties; and (3) the second action involved claims properly included in
the first action. See Town of Sullivan’s Island v. Felger, 318 S.C. 340, 344, 457 S.E.2d 626, 628
(Ct. App. 1995). Res judicata applies to arbitration awards and bars a litigant from asserting claims
in a later action that were or “could have been arbitrated in the original proceeding.” Palmetto
Homes, Inc. v. Bradley, 357 S.C. 485, 496, 593 S.E.2d 480, 486 (Ct. App. 2004).

Here, all of the res judicata requirements are met. First, the Arbitration Award “is a final,
binding award on the merits.” Palmetto Homes, 357 S.C. at 494, 593 S.E.2d at 485. This is
especially true in this case because the parties’ Arbitration Agreement says that the arbitrator’s
“decision shall be binding on all parties and may be enforced by a court of competent jurisdiction.”
(Ex. E at 1.) And Plaintiff himself acknowledged the finality of the Arbitration Award by
successfully petitioning the Court to incorporate the Arbitration Award into the Final Order. (Ex.
J.) The Arbitration Award thus signifies the end, not the commencement of litigation, and “is
presumptively correct.” Trident Tech. College v. Lucas & Stubbs, Ltd., 286 S.C. 98, 111, 333
S.E.2d 781, 788-89 (1985). This satisfies the first res judicata requirement.

Second, Plaintiff and Defendant Smalls were parties to the arbitration and are parties to this
case, which satisfies the second res judicata requirement. See Palmetto Homes, 357 S.C. at 494,

593 S.E.2d at 485.

! The purpose of res judicata is to prevent improper “claim splitting,” which Plaintiff seeks to do
here. To that end, res judicata “prohibits the owner of a single cause of action from either dividing
or splitting the cause of action so as to make it the subject of several causes of action . .. .” Nunnery
v. Brantley Constr. Co., 289 S.C. 205, 209, 345 S.E.2d 740, 743 (Ct. App. 1986).

Page 6 of 10

¥/,2001dO1202#3SVYO - SY31d NOWINOD - NOLSITHVYHO - INd Ok:1 60 d8S 202 - A3 114 ATTVOINOYLO313





Finally, the facts alleged in this case are identical to those that were litigated in the
arbitration. And, pursuant to the Court’s order compelling arbitration (Ex. D at 10) and the
arbitrator’s Arbitration Order 9 1 (Ex. F q 1), Plaintiff was required to present all of his claims
against Defendant Smalls in the arbitration, || - -
Pye, 325 S.C. at 433, 480 S.E.2d at 458 (res judicata applies where successive suits involve the
same subject matter and causes of action). The Arbitration Award thus conclusively resolved
Plaintiff’s causes of action against Defendant Smalls. Res judicata therefore bars Plaintiff from
pursuing those same claims—or any other unasserted causes of action arising out of the same
facts—in this case. See Palmetto Homes, 357 S.C. at 494-96, 593 S.E.2d at 485-86; Nunnery, 289
S.C.at 210-11, 345 S.E.2d at 743-44. Accordingly, the Court should grant summary judgment for
Defendant Smalls and dismiss her from this action.

II. FAS AND FCOS ARE ENTITLED TO SUMMARY JUDGMENT BASED ON THE
COLLATERAL ESTOPPEL DOCTRINE

Defendants FAS and FCOS are entitled to summary judgment on Plaintiff’s claims against
them based on the collateral estoppel effect of the Arbitration Award. “Collateral estoppel, also
known as issue preclusion, prevents a party from relitigating an issue that was decided in a previous
action, regardless of whether the claims in the first and subsequent lawsuits are the same.”
Carolina Renewal, Inc. v. S.C. Dep’t of Transp., 385 S.C. 550, 554, 684 S.E.2d 779, 782 (Ct. App.
2009). Collateral estoppel applies when an issue was: (1) actually litigated in the prior action; (2)
directly determined in the prior action; and (3) necessary to support the prior judgment. See id.

Importantly, collateral estoppel can be used defensively against a plaintiff who was a party
in a prior action, even if the defendant was not a party to the prior litigation, so long as the plaintiff
“had a full and fair opportunity to previously litigate the issue.” Id. at 555, 684 S.E.2d at 782

(noting that mutuality is not a requirement of collateral estoppel); see also Graham v. State Farm
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Fire & Cas. Ins. Co., 277 S.C. 389, 391, 287 S.E.2d 495, 496 (1982) (ruling that plaintiff was
barred from re-litigating an issue decided against the plaintiff in a prior suit even though the
defendant was not a party to the prior action); /rdy v. Richardson, 278 S.C. 484, 487, 298 S.E.2d
452, 454 (1982) (same). At bottom, collateral estoppel “rest[s] upon the wholesome principle
which allows every litigant one opportunity to try his case on the merits, but limits him, in the
interest of the public, to one such opportunity.” Graham, 277 S.C. at 391, 287 S.E.2d at 496.
Plaintiff 1s estopped from pursuing his claims against FAS and FCOS for at least two
reasons. First, the full extent of Plaintiff’s damages was decided in the arbitration, where the issue
was actually litigated and necessary to the Arbitration Award. And, even though FAS and FCOS
were not parties to the arbitration, Plaintiff had a full and fair opportunity to litigate his damages

in that proceeding. To be sure, in the Arbitration Award, the arbitrator ]

B - G2)

Here, Plaintiff’s claims against FAS and FCOS for negligence/gross negligence (Count 1),

corporate negligence (Count 2), neglect of a vulnerable adult (Count 5), and survivorship (Count

7) seek the same damages that Plamtiff | R
N (Corpare Ex. A 94 16, 27, 32
(damages alleged in this case), with Ex. B f 25, 31, 55, 60 (damages alleged in the Riverside
Lawsuit).) Because the arbitrator already [l _
_, Plaintiff is estopped from seeking additional

damages from FAS and FCOS. See Carolina Renewal, 385 S.C. at 558,684 S.E.2d at 784 (plamntiff

2 Plaintiff’s negligence/gross negligence claim also should be dismissed because it is not directed
to Defendants. Instead, Plamntiff alleges a claim against “[t]he care providers at Riverside Health
and Rehab [who] violated the standard of care.” (Ex. A §23.)
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estopped from re-litigating damages that were decided 1n a prior action); see also, e.g., Johnson v.
Lapan, No. 09-ADMS-70010, 2010 WL 1170254, at *2 (Mass. App. Ct. Sept. 28, 2009) (plaintiff
estopped from recovering additional damages from a different defendant after her damages were
decided in arbitration and the award was paid); Murakami v. Wilmington Star News, Inc., 528
S.E.2d 68, 71 (N.C. Ct. App. 2000) (arbitration award collaterally estopped the plamntiff from
relitigating damages in a subsequent lawsuit against a different defendant). FAS and FCOS
therefore should be granted summary judgment on these causes of action.

Second, Plamtiff’s joint-venture and alter-ego/veil-piercing claims (Counts 3 and 4,
respectively) must be dismissed. In his Complaint, Plaintiff seeks to impute the Facility’s liability
to FAS and FCOS based on allegations that FAS and FCOS were part of a joint venture that

operated Riverside® (Ex. B 99 33-41), and that FAS and FCOS were alter-egos of the Facility. (Ex.

By 42:43) However, e [
B < 1) Thus. the Facility |
I
The Court therefore should grant summary judgment for FAS and FCOS on these causes of
action.

Finally, FAS and FCOS are entitled to summary judgment on Plaintiff’s wrongful death
claim (Count 5). This cause of action 1s predicated on Plaintiff’s allegations that Ms. Varner
“was severely injured in the Defendant’s [F]acility” and “[t]he injuries so inflicted” on Ms. Varner

“were the cause of her wrongful death on October 29, 2019.” (Ex. B q 57-58.) As alleged

113—tha
3 The joint venture claim must be dismissed in any event because it is explicitly lpremised_ on
Plaintiff’s allegation that FAS, FCOS, Defendant Smalls and Riverside collectively comprised

the joint venture. (Ex. B §37.) The arbitrator determined, however, that_

- therefore defeats Plaintiff’s joint-venture theory.
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Complaint, the “injuries” to which Plaintiff refers are the “trauma to [Ms. Varner’s] leg,” resulting

in her fractured right femur. (Ex. B 9 47; see also id. 44 14-18.) In the arbitration, however, the

arbitrator determined that
I (Ex. G at 2.)

Plaintiff therefore is collaterally estopped from re-litigating the same issues in this case. See
Graham, 277 S.C. at 391, 287 S.E.2d at 496 (“This matter having been fully and fairly adjudicated,
the [plaintift] is collaterally estopped by prior judgment from bringing this action to adjudicate the
same issue”). Plaintiff’s wrongful death claim must be dismissed.

CONCLUSION

For all the foregoing reasons, Defendants’ Motion for Summary Judgment should be
granted, and the Court should enter an order dismissing this case, with prejudice.

CLEMENT RIVERS, LLP

By:/s/ Mathew O. Riddle Jr.

D. Jay Davis, Jr.

SC State Bar ID No.: 12084
Matthew O. Riddle

SC State Bar ID No.: 76650

Russell Grainger Hines

SC State Bar ID No.: 72100

P.O. Box 993, Charleston, SC 29402
(843) 720-5406; jdavis@ycrlaw.com,
mriddle@ycrlaw.com

Attorneys for the Defendants

Charleston, South Carolina

Dated: September 6. 2024
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASE NO. 2021CP1002744

William Haynes et al Fundamental Administrative Services Llc et al
PLAINTIFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

] ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAfﬁrmed; [ ] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) |v/| Statement of Judgment
by the Court:

This matter came before the Court for a hearing on 9/11/2024. The plaintiff was represented by Shawn Travis Pinkston and the
defendants were represented by Matthew Oliver Riddle. After hearing arguments from the parties and reviewing the filings in the
case, the Court makes the following rulings. Defendants' motion for summary judgment is Denied. Plaintiff's motion to compel
discovery is Granted and the Defendants are ordered to comply with discovery within 30 days. Plaintiff's motion for sanctions is
Denied. Defendants' motion to seal the record of the proceedings under Rule 41.1 is Denied. Defendants' motion for a protective
order until the dispositive summary judgment motion is ruled upon is Granted.

It Is So Ordered.

ORDER INFORMATION
This order I:l ends does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 09/20/2024 .

Williams Haynes Personal Representative
Elizabeth Varner Estate
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Plaintift’s
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Charleston Common Pleas

Case Caption: William Haynes , plaintiff, et al VS Fundamental Administrative
Services Llc , defendant, et al

Case Number: 2021CP1002744
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT
WILLIAM HAYNES, AS PERSONAL
REPRESENTATIVE OF THE ESTATE
OF ELIZABETH VARNER,

CASE NO. 2021-CP-10-02744

PLAINTIFF,

DEFENDANT’S MOTION
TO ALTER, AMEND, AND/OR
RECONSIDER ORDER DENYING
MOTION FOR SUMMARY JUDGMENT

VS.

FUNDAMENTAL ADMINISTRATIVE
SERVICES LLC, AND
FUNDAMENTAL CLINICAL AND
OPERATIONAL SERVICES, LLC, AND
JERROLYN MONTGOMERY-SMALLS,

Plaintiff’s

Exhibit F
DEFENDANTS.

N N e N e N W P S S

TO: THE HONORABLE WILLIAM C. MCMASTER, III, Presiding Judge, and SHAWN T.
PINKSTON, ESQUIRE, Attorney for Plaintift:

NOW COME Defendants Jerrolyn Montgomery-Smalls, Fundamental Administrative
Services, LLC (“FAS”) , and Fundamental Clinical and Operational Services, LLC (“FCOS”) by
and through their undersigned counsel, pursuant to Rule 59(e), SCRCP, and, on the grounds set
forth below, hereby moves this Honorable Court to alter, amend, and/or reconsider its Order,
filed September 20, 2024, denying Defendant’s motion for summary judgment.

As set forth in the motion filed on June 28, 2024, Plaintiff’s claims against the
Defendants are barred by the doctrines of res judicata and collateral estoppel based on the
outcome of a prior arbitration proceeding brought by Plaintiff arising out of exactly the same
facts and circumstances alleged in this case. In light of the preclusive effect of the arbitration
award, see, e.g., Palmetto Homes, Inc. v. Bradley, 357 S.C. 485, 493-96, 593 S.E.2d 480, 484-86

(Ct. App. 2004); Graham v. State Farm Fire & Cas. Ins. Co., 277 S.C. 389, 390-91, 287 S.E.2d
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495, 496 (1982), there are no material facts in dispute. Defendants therefore request that this
court reconsider its Order and grant judgment to Defendants as a matter of law.

1. Permitting the Plaintiff to relitigate claims and issues that have already been
decided at arbitration would create duplicative litigation and would be a waste of
judicial resources.

The present suit involves allegations of nursing home negligence at Riverside Health and
Rehab skilled nursing facility (“Facility” or “Riverside”), where Plaintiff’s decedent Elizabeth
Varner was a resident. Contrary to Plaintiff’s erroneous argument to this Court in opposition to
the present motion, Judge Roger M. Young, Sr. ordered all of Plaintiff’s claims to arbitration, to
include all claims raised in the present suit and the Plaintiff’s related action against Riverside
(C/A No. 2021-CP-10-01437). Judge Young further ordered that Riverside and Defendant
Smalls were parties to the arbitration, and that Defendants FAS and FCOS were not parties to the
arbitration. Finally, Judge Young ordered a judicial stay as to both the present suit and the suit
against Riverside, to promote “efficiency and judicial economy,” and to prevent “duplicative
discovery and litigation.” (See Feb. 24, 2022 Order at Page 19).

The parties presented testimony and evidence at arbitration. Retired Judge Doyet E.
Early, III served as the arbitrator. Judge Early issued a ruling awarding compensatory damages
as to Riverside for Plaintiff’s femur fracture, denying punitive damages, and denying any
liability as to Defendant Smalls. Judge Early further denied the Plaintiff’s wrongful death claim.
This court entered an order confirming Judge Early’s arbitration award, and Riverside paid the
arbitration award.

Judge Early’s ruling was a final, binding award on the merits of all claims that were or
could have been asserted. As a result, the Plaintiff’s present claims against Defendant Jerrolyn

Montgomery-Smalls are barred according to the doctrine of res judicata. The Plaintiff’s claims
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against Defendants FAS and FCOS, who were not parties to the arbitration, are barred by
collateral estoppel. Permitting the Plaintiff to relitigate these claims and issues that have already
been decided at arbitration would create duplicative discovery and litigation, and would be a
complete waste of judicial resources. Accordingly, the Defendants request that this Court
reconsider its Order and grant judgment to the Defendants as a matter of law.

2. All of Plaintiff’s claims in this lawsuit were or should have been raised at
arbitration.

All claims asserted in the present lawsuit arose from the residency of Plaintiff’s decedent
at Riverside. As a result, all claims were within the scope of the subject arbitration agreement.
Contrary to Plaintiff’s erroneous argument in opposition to Defendants’ motion, all claims
asserted in the present lawsuit were or should have been raised at arbitration, including
Plaintiff’s causes of action for corporate negligence, joint-venture liability, and corporate veil-
piercing liability. Res judicata applies where: (1) the judgment in the prior action was final,
valid, and on the merits; (2) both actions involve the same parties; and (3) the second action
involved claims properly included in the first action. See Town of Sullivan’s Island v. Felger,
318 S.C. 340, 344, 457 S.E.2d 626, 628 (Ct. App. 1995). Res judicata applies to arbitration
awards and bars a litigant from asserting claims in a later action that were or “could have been
arbitrated in the original proceeding.” Palmetto Homes, Inc. v. Bradley, 357 S.C. 485, 496, 593
S.E.2d 480, 486 (Ct. App. 2004). As to Defendant Smalls, these claims are therefore barred by
res judicata.

Contrary to Plaintiff’s fallacious argument to this Court, the Defendants have never
argued that any cause of action asserted in the present lawsuit should have been excluded from
arbitration. The Defendants argued that FAS and FCOS were not parties to the arbitration

agreement and therefore should not be parties to the arbitration. The Defendants requested a stay
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of all litigation in circuit court pending the outcome of arbitration. However, the Defendants
never argued that any particular cause of action should be excluded from arbitration. Indeed,
each and every cause of action the Plaintiff asserted against FCOS and FAS he also asserted
against Defendant Smalls, who of course was a party to the arbitration. Judge Young granted a
stay of both lawsuits to promote judicial economy and to avoid duplicative discovery and trials.
However, nothing in Judge Young’s Order or any order of this court or the arbitrator
excluded any of Plaintiffs’ claims from arbitration. Accordingly, the Plaintiff had the
opportunity to assert corporate negligence, joint venture, and veil piercing claims against
Defendant Smalls at arbitration, in addition to the other causes of action that Plaintiff admittedly
asserted and that were without question decided at arbitration. He cannot now reassert these
claims in a separate proceeding in circuit court. Nunnery v. Brantley Constr. Co., 289 S.C. 205,
209, 345 S.E.2d 740, 743 (Ct. App. 1986) (holding that res judicata “prohibits the owner of a
single cause of action from either dividing or splitting the cause of action so as to make it the
subject of several causes of action”). The Plaintiffs’ claims against Defendant Smalls are
therefore clearly barred. Respectfully, the Court must reconsider its Order and grant summary
judgment to Defendant Smalls as a matter of law.

3. The Plaintiff’s claims against Defendants FAS and FCOS are barred by the
collateral estoppel effect of the arbitration award, and there is no viable legal or
equitable theory to the contrary that should allow these claims to proceed.

As set forth in the Defendants’ motion for summary judgment, supporting memorandum
of law, and arguments presented at the hearing before this court, issues determined at arbitration
were dispositive as to all claims against Defendants FAS and FCOS. As a result, Defendants
FAS and FCOS are entitled to summary judgment, based on the collateral estoppel effect of the

arbitration award. “Collateral estoppel, also known as issue preclusion, prevents a party from
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relitigating an issue that was decided in a previous action, regardless of whether the claims in the
first and subsequent lawsuits are the same.” Carolina Renewal, Inc. v. S.C. Dep’t of Transp.,
385 S.C. 550, 554, 684 S.E.2d 779, 782 (Ct. App. 2009). Collateral estoppel applies when an
issue was: (1) actually litigated in the prior action; (2) directly determined in the prior action; and
(3) necessary to support the prior judgment. See id. All the elements of collateral estoppel are
met here as to each cause of action Plaintiff has asserted against the Defendants. As a result, the
Court should reconsider its order and grant summary judgment to the Defendants as a matter of
law.

First, there can be no dispute that the Plaintiff raised causes of action for negligence/gross
negligence, neglect of a vulnerable adult, wrongful death, and survivorship at arbitration, and
that these causes of action were determined. The arbitrator determined the Plaintiff’s
compensatory damages relative to Ms. Varner’s femur fracture, and the Facility paid this award.
The arbitrator also determined that the Ms. Varner’s femur fracture was not the proximate cause
of her death. The Plaintiff now asserts these identical claims/causes of action as to Defendants
FAS and FCOS. These claims are clearly barred by collateral estoppel. The court should
reconsider its Order and grant summary judgment to FAS and FCOS on these claims as a matter
of law.

With regard to the joint venture and veil piercing causes of action (Counts 3 and 4 of
Plaintiff’s Complaint) the only damages that may be awarded for these claims are the imputed
liability of the Facility. Again, the liability of the Facility has been determined, and the Facility
has paid the arbitrator’s award. This liability is therefore extinguished. There is no additional
liability of the Facility that may be imputed to these Defendants. As a result, these claims are

also barred by collateral estoppel.
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Additionally, as set forth in the Defendants’ Memorandum of Law supporting the motion
for summary judgment, Plaintiff’s claim against FAS and FCOS for corporate negligence also
seek the same damages that Plaintiff sought to (and did) recover at arbitration. Because the
arbitrator already awarded all damages that Plaintiff was entitled to recover, and because the
Facility has paid the award, Plaintiff is estopped from seeking additional damages from FAS and
FCOS. See Carolina Renewal, 385 S.C. at 558, 684 S.E.2d at 784 (plaintiff estopped from re-
litigating damages that were decided in a prior action). Plaintiff’s reliance on Morrow v.
Fundamental Long-Term Care Holdings, LLC is misplaced. . In Morrow, 412 S.C. 534, 773
S.E.2d 144 (2015), the S.C. Supreme Court ruled that direct corporate-liability claims and
vicarious-liability claims against a nursing home’s affiliated entities “can coexist in a lawsuit,
and a finding of one does not necessarily preclude a finding of the other.” But that principle has
nothing to do with the present case. Here, the issue is not whether Plaintiff is bringing direct or
vicarious liability claims against FAS/FCOS. For the reasons set forth herein and in the
Defendants’ prior memorandum, and argued at the hearing, the determination of the various
issues raised at arbitration in this case does in fact preclude the present claims against FAS and
FCOS.

Furthermore, contrary to Plaintiff’s argument in opposition to the motion, the Plaintiff
cannot maintain a standalone claim for punitive damages against FAS and FCOS. Cook v.
Atlantic Coast Line R.R. Co., 183 S.C. 279, 190 S.E. 923 (1937); see also Monroe v. Bankers
Life & Cas. Co., 232 S.C. 363, 367, 102 S.E.2d 207, 208 (1958). The present case is
distinguishable from McGee v. Bruce Hospt. System, 344 S.C. 466, 545 S.E.2d 286, cited by
Plaintiff in support of his argument. McGee involved separate allegations of medical malpractice

against multiple physicians who performed various procedures, that allegedly causing separate
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and distinct injuries to the Plaintiff’s decedent. By contrast, here the Plaintiff alleges a single
injury to Plaintiff’s decedent (femur fracture) which Plaintiff alleged resulted from nursing
negligence. The arbitrator determined Plaintiff’s damages related to this femur fracture. The
arbitrator further determined there was no willful or wanton conduct on the part of the Facility,
or on the part of Defendant Smalls as it relates to the management of the facility, and therefore
denied punitive damages. There is therefore no viable theory pursuant to which Plaintiff could
seek additional punitive damages as it relates to the FAS and FCOS. The court should reconsider
its Order and grant summary judgment to the Defendants.

Finally, as noted above, the Plaintiff had the opportunity to present evidence of corporate
negligence and seek punitive damages at arbitration. Defendant Smalls was a party to the
arbitration, and the Plaintiff asserted the same claims against Defendant Smalls in the Complaint
as he has asserted against FAS and FCOS, including corporate negligence, joint venture, and veil
piercing. To grant Defendants’ motion would not permit these Defendants to unjustly avoid
liability, as Plaintiff has argued. To the contrary, the Plaintiff has “had his day in court,” and has
had a full and fair opportunity to litigate his claims. Graham, 277 S.C. at 391. The Plaintiff is
therefore collaterally estopped from asserting the present claims against these Defendants. The
Court should reconsider its order and grant summary judgment.

4. The Defendants request that the Court reconsider and expressly rule on each and
every distinct issue/argument raised in support of its motion for summary judgment
(whether raised in writing or orally at the motion hearing), all of which Defendants
incorporate herein by reference.

Following the hearing on September 11, 2024, this Court issued a Form 4 Order denying
the subject motion. The Court’s Form 4 Order did not include reasoning or order instructions.

The Defendants therefore request that the Court reconsider its decision and expressly rule on

each issue/argument raised in support of Defendants’ motion. See Elam v. S.C. Dep’t of Transp.,
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361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (“[O]ur rules contemplate two basic situations in
which a party should consider filing a Rule 59(e) motion. A party may wish to file such a motion
when she believes the court has misunderstood, failed to fully consider, or perhaps failed to rule
on an argument or issue, and the party wishes for the court to reconsider or rule on it. A party
must file such a motion when an issue or argument has been raised, but not ruled on, in order to
preserve it for appellate review.”) (emphasis in original). The Defendants therefore respectfully
request a ruling on each distinct issue/argument raised in support of the motion.

This Motion will be supported by the pleadings and motions filed in this case, all
supporting exhibits, the statutory and case law of the State of South Carolina and the United
States, any previous or subsequent memoranda of law, affidavits or other evidence which may be
submitted prior to hearing on this Motion, as well as any oral argument to be presented by

counsel at the hearing on this matter.

CLEMENT RIVERS, LLP

By:/s/ Matthew O. Riddle

D. Jay Davis, Jr.

SC State Bar ID No.: 12084
Matthew O. Riddle

SC State Bar ID No.: 76650

Russell Grainger Hines

SC State Bar ID No.: 72100

P.O. Box 993, Charleston, SC 29402
(843) 720-5406; jdavis@ycrlaw.com,
mriddle@ycrlaw.com

Attorneys for the Defendants

Charleston, South Carolina

Dated: September 30, 2024
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASE NO. 2021CP1002744
William Haynes et al Fundamental Administrative Services Llc et al
PLAINTIFF(S) DEFENDANT(S)
DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
] ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP;[ | Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);
|:| Other
|:| ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,
I:' Other
|:| STAYED DUE TO BANKRUPTCY
|:| DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) |¢/| Statement of Judgment

by the Court:

After careful consideration and review of the filings in this case, Defendants' Motion for
Reconsideration is Denied.

It Is So Ordered.

ORDER INFORMATION

This order I:l ends does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 10/04/2024 .

Williams Haynes Personal Representative
Elizabeth Varner Estate

Plaintift’s
Exhibit G

NAMES OF TRADITIONAL FILERS SERVED BY MAIL
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Charleston Common Pleas

Case Caption: William Haynes , plaintiff, et al VS Fundamental Administrative
Services Llc , defendant, et al

Case Number: 2021CP1002744

Type: Order/Electronic Form 4

So Ordered

William C. McMaster, II1
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STATE OF SOUTH CAROLINA Docket Number

2021-CP-10-02744
GENERAL SESSIONS

COUNTY OF CHARLESTON

WILLIAM HAYNES,
Plaintiff,

vSs.

FUNDAMENTAL SERVICES

N N e N N e Nt N N S

PRODUCTION,

Defendant.

September 11, 2024
MOTION HEARING
BETFORE:

The Honorable William C. McMaster, III, Presiding Judge.

A PPEARANTCE S:

Shawn Pinkston, Esquire

Pinkston Law Firm

856 Lowcountry Blvd., Suite 101
Mount Pleasant, South Carolina 29464

Attorney for the Plaintiff

Matthew Riddle, Esquire

Clement Rivers, LLP

PO Box 993

Charleston, South Carolina 29402

Plaintift’s
Exhibit H

Attorney for the Defendant

Transcribed by: Barbie Teboe, Transcriber
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ARGUMENT BY MR. RIDDLE

14
plaintiff from pursuing this action against all the
defendants. There is no issue as to any material fact. Those
claims and issues have already been decided by the arbitrator,
Your Honor. The arguments that are in the plaintiff's Memo in
Opposition and the case law that the plaintiff has cited are
flawed, Your Honor. The plaintiff's arguments are all based
upon a fundamental misunderstanding or misstatement about what
claims were presented at arbitration and how those claims were
decided by the arbitrator. The authority cited by the
plaintiff does not apply to support the plaintiff's flawed
arguments.

This is a clear case res judicata and collateral
estoppel. Judge Early decided the claims and issues at
arbitration. Damages, Your Honor, have been determined and
were paid by Riverside Skilled Nursing Facility. There's
nothing left for a Finder of Fact to decide. And therefore
the defendants are entitled to judgment as a matter of law.
And we would request that you grant the motion, Your Honor.

We filed a memorandum that we've discussed, Your Honor,
already today with Exhibits attached, A through J. We filed
redacted versions of these and per Your Honor's order, in
response to the motion to seal the record, we'll file
unredacted versions of those. And we'll ask that the memo and
the -- those exhibits be made part of the record for the

purposes of the decision in today's motion, Your Honor.
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16
Now, in the present lawsuit, the plaintiff has alleged
the identical four causes of action. They didn't use the
words "medical malpractice" with the Negligence Cause of
Action, but the -- I'1ll invite the Court to compare the two
complaints, and you'll see that the cause of action -- or the

allegations in the cause of action are identical, Your Honor.

And then the new claims as to Ms. Smalls, FAS, and FCOS
were for corporate negligence, joint venture liability, and
corporate veil piercing liability.

Those claims were all alleged against all three
defendants, Your Honor, including Ms. Smalls who was a party
to the arbitration. The same damages are alleged as to those
defendants. There's only set of damages: the injuries to Ms.
Warner, the femur fracture; and her alleged wrongful death,
which the arbitrator denied the wrongful death. Those are the

damages. Those are the damages that were alleged for each of

the causes of action asserted in the -- in both complaints.
The Court -- when Judge Young ordered arbitration, the
arbitration -- he ruled that the arbitration agreement applies

to Ms. Smalls because she was an agent/employee and servant of
the facility, Riverside. He cited to the arbitration
agreement and stated that all claims are subject to
arbitration; all claims asserted against Ms. Smalls, all
claims asserted against Riverside were subject to arbitration,

including the claims asserted against Ms. Smalls for corporate
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ARGUMENT BY MR. RIDDLE

17
negligence, joint venture liability, and corporate veil
piercing liability. Those claims were heard in arbitration --
or they were subject to arbitration. And it was up to the
plaintiff to present evidence in support of those claims or
not. But he doesn't get a chance to come back now and try to
present new evidence that he didn't present in arbitration.

There's no language in the order, Your Honor -- there's
no language in any of the arguments that this defendant has
made to the Court. And there's no language in the arbitration
order that Judge Early entered that states that any claims
asserted against Ms. Smalls were not included in the -- or not
to be included in the arbitration.

The claims against FAS and FCOS were stayed pursuant to
Judge Young's order because they're not parties to the
arbitration agreement, not because of the subject matter of
any of the claims.

The plaintiff had the opportunity to present claims for
corporate negligence, joint venture liability, and corporate
veil piercing liability. And it's clear, in a reading of his
complaint -- I won't go line by line here with you today,
Judge. But in a reading of the complaint, all of those were
asserted against Ms. Smalls in addition to the other
defendants. (Inaudible) the Court that limits the ability of
the plaintiff to present those claims at arbitration.

And then as far as what the arbitrator actually decided,
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19
asserted in this lawsuit against all defendants are barred by
res judicata, which is claim preclusion. All the claims
asserted against Ms. Smalls are precluded. It could have been
tried at arbitration. They're precluded. And collateral
estoppel, which is issue preclusion, as to the defendants who
are not a party to the arbitration.

So issue preclusion means the judge determined that the
damages already. Damages are a necessary element of all these
cause of action that were raised against FAS and FCOS. Judge
determined that. The arbitrator determined that already.

It's been determined. It's been paid.

FAS -- the plaintiff can't come back now and try to
proved new damages. There are no new damages. The damages
are the same. There's one set of damages. They've been
determined and they've been paid.

The -- and that extinguishes the liability, Your Honor.
There's not liability -- and there can't be any claims for
punitive damages without a finding of compensatory damages.
And the compensatory damages have been determined and have
been paid. So that issue is precluded.

The issue of joint venture or corporate veil piercing.
Those are imputed liability damages, meaning, the liability of
the facility is imputed to the corporate entities if the
plaintiff can prove the veil piercing elements.

Here, the damages of the facility have been determined
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22

the caps. But there's no finding or holding that there's
different damages related to each different act of negligence.
There was one set of damages in that case.

There's -- and there's one set of damages in this case.
The damages have been determined and paid. 1In Boiter, the
issue was whether the cap should be applied differently
because of the number of occurrences that there were. That's
not an issue in this case. So Boiter doesn't apply.

Morrow doesn't apply, Your Honor.

The plaintiff's damages have been determined and paid.
That issue is precluded, Your Honor, under collateral
estoppel. Wrongful death is precluded. Joint venture,
corporate veil piercing, and corporate negligence, Your Honor,
have all been decided. And if they weren't decided, you know,
the plaintiff had the opportunity to present those claims
against -- and evidence in support of those claims against
Defendant Smalls at the arbitration. All the claims against
Defendant Smalls were or should have been present at
arbitration. They're barred against her under res judicata.
The claims are barred against FAS and FCOS under collateral
estoppel.

And we would ask that you grant a Motion for Summary
Judgment, Your Honor.

Thank you.

THE COURT: Thank you.






STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
)
WILLIAM HAYNES, AS PERSONAL )  CASE NO. 2021-CP-10-02744
REPRESENTATIVE OF THE ESTATE )
OF ELIZABETH VARNER, )
)
PLAINTIFF, )
)

Vs ; MEMORANDUM IN OPPOSITION TO
FUNDAMENTAL ADMINISTRATIVE ) PLAINTIFFS}SI g&T&%&F RULE TO
SERVICES LLC, AND )

FUNDAMENTAL CLINICAL AND )
OPERATIONAL SERVICES, LLC, AND ) .
JERROLYN MONTGOMERY-SMALLS, ) Exhibit
) Q
DEFENDANTS. )
)

TO: SHAWN PINKSTON, ESQUIRE, ATTORNEY FOR THE PLAINTIFF:

The Defendants Jerrolyn Montgomery-Smalls (“Defendant Smalls”), Fundamental
Administrative Services, LLC (“FAS”), and Fundamental Clinical and Operational Services, LLC
(“FCOS”), by and through their undersigned counsel, hereby submit this Memorandum of Law in
in Opposition to Plaintiff’s Notice of Rule to Show Cause in the above-referenced matter.

The Plaintiff’s claims in this case involve allegations of nursing home negligence at Riverside
Health and Rehab skilled nursing facility. Arbitration has already been conducted arising from the
same facts and circumstances alleged in the present case. The arbitrator, Ret. Judge Doyet E. “Jack”
Early, III, rendered an award of $87,007.00 to the Plaintiff relative to a leg fracture sustained by
Plaintiff’s decedent while she was a resident at the facility. Defendant Riverside has paid this award.
Judge Early further found the Plaintiff failed to prove his wrongful death allegations, failed to prove
any breach of the standard of care on the part of Defendant Smalls, and that “Plaintiff is not entitled

to judgment against Jerrolyn Montgomery-Smalls.”
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Despite Judge Early’s arbitration ruling, Plaintiff has continued to pursue claims against
Defendant Smalls and has not dismissed her from the present suit. Defendants filed a Motion for
Summary Judgment and asserted that all claims asserted against Defendant Smalls had already been
addressed at arbitration. As a result, any further claims against were barred pursuant to the doctrine
of res judicata. In opposition to Defendant Smalls’ motion, Plaintiff took the position that certain
causes of action asserted against Defendant Smalls in the Complaint were not addressed at arbitration.

Plaintiff’s position as it relates to Defendant Smalls is directly contradicted by the plain
language of the pertinent agreements of the parties and orders of the court and arbitrator in this case.
Nonetheless, Judge William C. McMaster, III denied the Defendants’ motions in a Form 4 Order
dated September 20, 2024, without providing any reasoning or explanation. He further ordered the
Defendants to respond to Plaintiff’s discovery requests in the present matter.

Accordingly, to the extent there are any claims or causes of action asserted against Defendant
Smalls that were not previously addressed at arbitration, the Defendants assert that those claims must
be arbitrated pursuant to the parties’ agreement, Judge Young’s Order, and Judge Early’s rulings as
referenced above. (See Defendants’ Motion to Compel Arbitration and Memorandum of
Law/Exhibits in Support).

While the issue of arbitration remains in dispute, the Defendants cannot participate in

discovery, as to do so would risk waiver of any remaining arbitration rights. See, e.g. Rhodes v.

Benson Chrysler-Plymouth, Inc. 374 S.C. 122, 647 S.E.2d 249 (Ct. App. 2007). If the Court grants

Defendants” Motion, discovery will be stayed as to the non-arbitrable Defendants, including
responses subject to Judge McMaster’s Order. As Plaintiff has noted in his Memorandum, should the
court deny Defendants’ Motion to Compel Arbitration, the ruling would be immediately appealable.

See S.C. Code Ann. § 15-48-200(a)(1) (2005); New Hope Missionary Baptist Church v. Paragon
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Builders, 379 S.C. 620, 626, 667 S.E.2d 1, 4 (Ct. App. 2008); Towles v. United HealthCare Corp.,

338 S.C. 29, 35, 524 S.E.2d 839, 84243 (Ct.App.1999). An appeal to the Court of Appeals would
stay all circuit court proceedings. S.C. Code Ann. § 18-9-220. Therefore, Plaintiff’s Rule to Show
Cause should not be addressed or ruled upon until such time as Defendants’ Motion to Compel
Arbitration and to Stay has been fully resolved.

Finally, the Defendants have not acted in a dilatory manner and have not willfully violated an
order of'this Court. There remains a legitimate dispute regarding the arbitrability of the claims asserted
against Defendant Smalls and the associated stay as to the other Defendants. For the reasons set forth
above, this dispute directly impacts the parties’ ability to engage in discovery. The Defendants’ efforts
to enforce their arbitration rights are not frivolous, nor interposed for delay or in bad faith, but instead
founded upon well-established principles of South Carolina law. Accordingly, there has been no
conduct by the Defendants to warrant sanctions under Rule 37, SCRCP, much less striking

Defendants’ Answer as Plaintiff suggests in his Memorandum. See Karppi v. Greenville Terrazzo

Co.,Inc.,327S.C. 538,489 S.E.2d 679 (Ct. App. 1997). Accordingly, Plaintiff’s request for sanctions

should be denied

CONCLUSION

For the foregoing reasons, Plaintiff’s Rule to Show Cause should not be ruled upon until the
Defendants’ Motion to Compel Arbitration and for Stay is fully resolved, and Plaintiff’s request for

sanctions under Rule 37, SCRCP should be denied.

[SIGNATURE BLOCK ON FOLLOWING PAGE.]
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PROCEZEDTINGS

THE COURT: William Haynes versus Fundamental
Administrative Services. Mr. Riddle, welcome. Think I saw
Mr. Pinkston on.

MR. PINKSTON: Yes, ma'am, it looks like I'm now
available and unmuted. Can you hear me? Can everyone hear?

THE COURT: Yes, I can. Yes, sir, happy to hear from
you. This is your Rule to Show Cause; is that right?

MR. PINKSTON: It is, Your Honor. So that's the first
motion, and may it please the Court. The memo and supporting
exhibits were filed last week, and obviously they were not
received due to the closures. They were provided to your law
clerk, so I'm not sure.

THE COURT: Yes, sir. We got everything we need on our
end. Happy to hear from you.

MR. PINKSTON: That's great, Your Honor. So Your Honor,
the facts in this case are pretty straightforward. 1It's been
350 days since the stay was lifted in this lawsuit. 1It's
been 348 days since Plaintiffs served Discovery on
Defendants after the stay was lifted. 1It's been 129 days
since this Court granted Plaintiffs Motion to Compel,
Discovery responses, and ordered the Defendants to comply
with Discovery within 30 days. And it's been 99 days since
the court-imposed deadline has passed.

And so, Your Honor, it's -- there was an order in this
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case. The Defendants ignored the order. They've not
responded to Discovery. They've not provided a single
document in this case since the days -- since the Discovery
was served almost one year ago to -- to the day.

Judge McMaster heard the Plaintiff's Motion to Compel
and granted the Plaintiff's Motion to Compel. The Discovery
responses in this case, the timeline, came and went.
Defendants did belatedly respond on December 30, but in -- as
I characterize in my motion -- or in my memo, it essentially
makes a mockery of the order, because they respond with an
objection to every single request and every single
interrogatory, and base those objections on a Motion to
Compel Arbitration that was filed the day before a jury
roster hearing in this matter and filed about a month after
the deadline to -- or almost two months after the deadline to
-— respond to Discovery in this case.

So Your Honor, there's been willful -- a willful
disobeyance of the court order. There's been multiple
attempts or promises made by the Defendants in this case to
provide Discovery. Correspondence between counsel has been
provided to the Court. Quotations from the transcript on
Plaintiff's Motion to Compel has been provided to this Court,
where the Defendant said, if the Motion to Compel is granted
and our Motion for Summary Judgment is denied, or promptly --

we will promptly respond to Discovery. We're ready to go





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Your Honor, we will provide Discovery responses, and they
simply haven't.

They filed a Motion to Compel Arbitration the day before
jury roster hearing in this matter. Plaintiff didn't have
any Discovery in this case, so Plaintiff certainly couldn't
prepare for any trial in this matter, and their Motion to
Compel Arbitration is essentially a Motion to Reconsider the
same arguments that they followed in their Motion for Summary
Judgment that was denied by this Court, and their Motion to
Reconsider was denied by this Court.

You know, Your Honor, it's just been -- it's been a year
since Discovery was served, still not a single thing. Their
Motion for Summary Judgment, their arguments are the same
thing as in their Motion to Compel. They style it as a
Motion to Compel, but in reality, it's either a Motion to
Enforce the Judgment or it's another Motion to Reconsider the
arguments that Judge McMaster has already denied. They want
to pretend that there's a dispute. There's no dispute.

You can look at all of the pleadings in this matter, and
that's part of the issue with this case, is the arguments
continue to change. 1It's 1like a zigzag course. You have to
go back to their argument regarding the final order in front
of Judge Young, which they specifically said, these are non-
arbitrable claims.

Then when Judge Young lifted the stay and Discovery was
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served and a Motion to Compel was granted or a Motion to
Compel was filed, they filed a Motion for Summary Judgment,
saying all of these matters should have been heard in
arbitration. Judge McMaster heard those arguments. Judge
McMaster denied their Motion for Summary Judgment. In their
Motion for Reconsideration of that denial, they basically
said, well, since Judge McMaster didn't include any findings
of fact, there's still a dispute. Judge McMaster ---

THE COURT: You don't have to make those in summary
judgments.

MR. PINKSTON: Agreed, Your Honor. You don't have to
make those. And so -- and so, now they're simply saying,
well, since Judge McMaster didn't, now we're going to file
this Motion to Compel Arbitration.

THE COURT: Well, let me do this, Mr. Pinkston, I really
need to hear from the other side. That's a little bit ---

MR. PINKSTON: Yes, Your Honor, I appreciate it.

THE COURT: All right. Mr. Riddle, what do you want to
tell me? It's good -- good to see you.

MR. RIDDLE: Hey. Good morning, Your Honor. Thank you.
This is Matt Riddle on behalf of Defendants. May it please
the Court. And you know, first of all, Mr. Pinkston
mentioned the Motion to Compel Arbitration that we filed, and
I would just contend that the Court's ruling on the Motion to

Compel Arbitration is necessary before the Court can address
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issues regarding Discovery, including Plaintiff's Rule --
Rule to Show Cause, and I can provide more information about
the Motion to Compel Arbitration in the context of this
reply, or, you know —---

THE COURT: Yeah. That is fine. 1I'm happy to morph the
two.

MR. RIDDLE: Sounds good. Okay. Well, the issues are
kind of intertwined, and I do want to make sure that Your
Honor understands sort of the background of this case. It's
very unusual in that the Plaintiff filed a lawsuit against --
and -- and generally speaking, this lawsuit involves
allegations of nursing home negligence.

And so the Plaintiffs filed a lawsuit against Riverside
Health and Rehab Skilled Nursing Facility, and then filed a
separate lawsuit against Ms. Geralyn Montgomery Smalls, who
was the administrator for the facility. And then two other
Defendants, Fundamental Administrative Services and
Fundamental Clinical and Operational Services, which are
companies that provide consulting type services to the
facility.

And so the Defendants filed a Motion to Compel
Arbitration, and we've already had an arbitration in this
case. Your Honor, Judge Early -- Judge Jack Early, was our
arbitrator. He issued an award on behalf to the Plaintiff,

and Riverside Skilled Nursing Facility has paid that award.
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He, Judge Early, ordered $87,007 for the Plaintiff's
(indiscernible) leg fracture and her pain and suffering
related to that leg fracture. Riverside paid that award.

And Judge Early also found that Defendant Smalls, the
Plaintiff, did not prove negligence as to Defendant Smalls.

And so when the time came -- when the -- when the stay
was lifted, and Plaintiff continued to try to pursue claims
against Defendant Smalls, Your Honor, the Defendants filed a
Motion for Summary Judgment, as Mr. Pinkston mentioned. And
Judge McMaster heard that motion, and it -- denied the motion
in a Form 4 Order didn't give us any reasoning for it.

To the extent Judge McMaster's Order is -- is allowing
claims to continue against Defendant Smalls, those claims are
still -- still fall under the arbitration agreement and must
be compelled to arbitration. ©Now, our position at -- before
Judge McMaster, was that all claims were already heard at
arbitration, and we still contend that all claims asserted in
the Complaint against Defendant Smalls were compelled to
arbitration by order of Judge Young.

So Judge Young granted the Defendant's Motion to Compel
Arbitration, and it ordered all claims to arbitration. And
Your Honor, if I may -- you know, I can share my screen
briefly and show you the portions of Judge Young's Order that
-- that apply here.

THE COURT: If you want to, you should be able to. If
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10
not I can -- can definitely go back and see it. I think you
can -- if you want to -- do you need -- there you go.

MR. RIDDLE: So first of all, this is the arbitration
agreement itself. Are you able to see that?

THE COURT: Yeah.

MR. RIDDLE: So this provision of the arbitration
agreement, which is Exhibit E, our Motion of Arbitration,
essentially says that all claims related to the residency are
subject to arbitration, and this agreement is between the
Plaintiff and the facility and any employee of the facility.
So the -- so Judge Young, based on this arbitration
agreement, ordered the claims asserted against the facility
and Defendant Smalls, as an employee at the facility --
ordered all those claims to arbitration.

And this is Judge Young's Order. It's dated
February 24, 2022 and I'll just refer the Court to page 2.
Judge Young's Order summarizing the motion that was before
him, facility, and Ms. Montgomery Smalls identical motions to
compel arbitration of the claims asserted against them in
case 1437 and case 2477. Nothing here differentiates certain
claims for negligence versus, as the claims now contends,
claims for corporate negligence, veil piercing, that kind of
thing.

All those claims were asserted against Ms. Smalls in the

original complaint, and they were all compelled to
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arbitration. Page 4 of Judge Young's Order, since Plaintiffs
claims against the facility and Ms. Montgomery Smalls' are
clearly within the scope of the arbitration agreement, they
should proceed in arbitration, not litigation.

Page 9 of Judge Young's Order, without question,
Plaintiff's claims against the facility and Ms. Montgomery
Smalls are within the scope of the arbitration agreement.
Page 10 of Judge -- Judge Young's Order, Plaintiff's
Complaint in case 2477, which is the Complaint against FAS
and FCOS and Defendant Smalls.

The Complaint in that case alleges that at all times
relevant herein Ms. Montgomery Smalls was the administrator.
Accordingly, the arbitration agreement covers Plaintiff's
claims against both the facility and Ms. Montgomery Smalls.
FAS and FCOS were not parties to the arbitration agreement.
That's why the claims against them were stayed entirely and
they were not part of the arbitration.

All the claims against Judge -- against Defendant Smalls
and the facility were addressed in arbitration, including the
corporate negligence, veil piercing, alter ego claims. Then
finally, that the conclusion of the order itself, on page 20,
the subject, motions are hereby granted.

Case 1437 is stayed, which is the case against the
facility, right, that was stayed entirely in favor of

arbitration between the Plaintiff and the facility. Case
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2477, which is the case we're here on today, Your Honor,
against FCOS and FAS and Defendant Smalls was stayed in favor
of arbitration between the Plaintiff and Ms. Montgomery
Smalls, with Plaintiff's claims against FAS and FCOS stayed
pending the ultimate outcome for arbitration between the
Plaintiff.

Nothing in this order, differentiates any of the claims
alleged in the complaint against Defendant Smalls, the claims
for corporate veil piercing, corporate negligence, and alter
ego were asserted against Defendant Smalls and therefore
subject to arbitration, to the extent that Judge McMaster's
Order denying our Motion for Summary Judgment. As the effect
of any claims continuing against Defendant Smalls, those have
to go back to arbitration.

There's also an order that Judge Early issued in the
context of the arbitration that's been submitted as an
exhibit before this Court, and I noticed today, Your Honor,
that it was not an exhibit to our Motion to Compel
Arbitration.

This is an order that the Plaintiff had in -- in
arbitration, and it was used as an exhibit in previous filing
in this Court. I would ask that it be -- that we'd be
permitted to submit it as an exhibit as well for this motion.

THE COURT: That's fine. I don't have a problem

with you ---
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MR. RIDDLE: This -- this I simply referred this to show
that Judge Early also stated in his Arbitration Order that
the claims and defenses raised in the Complaint and Answer
filed in the above state court matter were subject to
arbitration. There is no differentiation between general
negligence, medical malpractice claims versus corporate
negligence, veil piercing, that kind of thing, but the
Plaintiff is attempting to continue to pursue now, and so,
Your Honor, there is a legitimate dispute about what's
subject to arbitration and what's not.

Defendants contend that all claims were subject to
arbitration and the Plaintiff claims that they're not, which
is contrary to what I just showed you in the clear language
in Judge John's Order, but nonetheless, there is a dispute.
As long as there is this dispute, there's a gquestion about
whether this Court has jurisdiction over Defendant Smalls,
and whether Defendant Smalls can be ordered to participate in
Discovery as it relates to a Circuit Court matter, then also
whether the case should remain stayed as to the other
Defendants while arbitration is ongoing.

To the extent there are any remaining claims against
Defendant Smalls, they have to be taken to arbitration, and
the case has to be stayed against FAS and FCOS, and that's
why there hasn't been -- there haven't been substantive

responses to the Discovery in this case Your Honor, because
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this -- the Plaintiff has not dismissed Defendant Smalls from
the case.

Plaintiff continues to pursue claims against Defendant
Smalls, and the Defendants continue to assert that those
claims were either addressed at arbitration and barred by res
judicata, which apparently Judge McMaster disagreed, or now,
since they're still going on, they need to go to arbitration.
If they go to arbitration, the case has to be stayed against
the other Defendants, and we cited the case law in our memo
and support Your Honor.

THE COURT: What about the orders compelling this
Discovery?

MR. RIDDLE: Well, we filed a Motion to Reconsider that
was denied on October 4th, and then with -- you know, and so
with it, we timely filed the Motion to Compel Arbitration
within 30 days of that ---

THE COURT: Yeah.

MR. RIDDLE: --- denial of our Motion to Reconsider.

Our position is that to the extent the claims are still in
arbitration, that the Court does not have Jjurisdiction or
Discovery and that any Discovery as to the other Defendants
has to be stayed, including Judge McMaster's Order to Comply
with the Discovery responses.

THE COURT: Okay. I mean, I get all your arguments, I

guess, just at a real basic level, though. If you've been
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ordered to produce something, you know, engage in Discovery,
I don't —— I don't think that your argument as to these other
issues are waived because you followed a court order. You
know what I mean?

I think that's where your client maybe has some hiccup
there, some -- I don't know —-- some angst, or whatever the
word is. I can't -- come to mind right now, but I think
that's -- that's the issue. I mean, it's pretty -- it's
pretty black and white. I mean, if you've got a court order
compelling you to produce documents, you gotta do it.

That doesn't mean you agree and that you're waiving your
right to arbitration and you're waiving all these defenses.
That's fine. Make your motions and have, you know -- that's
fine. I mean, the bottom line is it's pretty -- I mean, it's
-— you know that happened -- this happens all the time, of
course. I mean, Circuit Court Judges, we make rulings every
day that people disagree with.

Let me save you the suspense. About 50 percent of the
people that -- that I make rulings with vehemently disagree
with my ruling, okay, just on a daily basis. So I think, you
know -- I think where Mr. Pinkston's coming from it says,
hey, whether you like it or not, this is what you're ordered
to do. So you got to do it.

MR. RIDDLE: Certainly. And if I may -- what we're

requesting is that the Court compel arbitration and stay the
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case against the other Defendants, including the Order of
Judge McMaster to comply with Discovery.

THE COURT: Okay. All right. I mean, I get that in a

way —-- 1t puts me in this odd position of sort of
reconsidering another Judge's ruling, which I can't -- I
can't do either, but I understand -- I think I understand
your position. It's tough. 1It's a tough one.

MR. RIDDLE: Sure. Finally, I just wanted to address,
the Plaintiff had requested sanctions in his memo. Just
briefly, you know, there's obviously legitimate dispute here.
By the arbiter-ability of these claims. I would contend the
Defendants haven't acted in bad faith or haven't
intentionally done anything to delay the case. We're simply
trying to assert viable rights to arbitration and to protect
the rights of the Defendants in this case as it relates to
that arbitration agreement.

THE COURT: Okay. Yeah. I understand.

MR. RIDDLE: We just assert there's no grounds for
sanctions in this case, much less striking the Defendant's
answer or something like to that extent.

THE COURT: Okay. All right. Mr. Pinkston, wrap it up
for us.

MR. PINKSTON: Yes, Your Honor. You know he -- he's --
the Defense Counsel stated that they filed the Motion to

Compel arbitration within 30 days, so it was timely filed.
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That -- that's not accurate either. Judge McMaster denied
their Motion to Reconsider on I believe it was October 4th,
and they didn't file their Motion to Compel Arbitration until

November 14th, which was, again, the day before the motions

roster.
I mean, Your Honor, that's -- Plaintiff does agree this
is cut and dry. I feel like this is deja vu all over again.

These arguments have been made in front of Judge Young,
they've been made in front of Judge McMaster, and now they're
being made in front of you. All of the pleadings, nothing's
been taken out of context.

All of the context has been provided to include, Your

Honor, the -- the transcripts of -- of the hearings where the
Defendants have made this exact argument. It is
inappropriate. It's the law of the case as we've cited. We

believe there has been willful conduct in this case in terms

of refusing the court order and that essentially just seeking
another delay by filing a motion on issues that have already

been decided in this case.

We do believe it rises to the event of a set of
sanctionable conduct in violation of a court order as it
relates to Discovery. Plaintiffs rights have been prejudiced
by the denial. The case is still pending, a trial roster
meeting at some point in the future, and we're a year from

when Discovery has been filed.
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And who knows? You know, who knows what's going to
happen next, Your honor. This case was originally filed in
2021. 1It's probably going to pop up on the trial roster
again soon. Plaintiff just wants to move the case forward
and not keep re-plowing old ground, but it seems the only way
to get the Defendant's attention in this matter is for the
Court to tell them their conduct is wrong. It was willful,
it was a violation of the Court's Order, and that seems to be
the only way to get their attention in order to get them to
comply with -- with all of the Court's rulings in this case,
Your Honor.

I thank you for your time. Thank you for hearing the
case. If -- if the Court does require any additional
information, Plaintiff will be happy to provide it.

THE COURT: Okay. All right.

MR. RIDDLE: If I may briefly, Your Honor?

THE COURT: Yeah. Sure

MR. RIDDLE: I certainly did not intend to misstate the
timeline there. My point was simply that the Defendant's
filed Motion to Compel arbitration at -- not long after the
Order denying our motion for reconsideration was filed.

THE COURT: Yeah. That's what I took it to mean. Yeah.
I understood that.

MR. RIDDLE: Thank you, Your Honor, and -- and these are

not that -- and I would respond briefly to Mr. Pinkston's
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statement that the transcript has been provided to you and
the previous briefing, and I'll just say that review of that
will show that the Defendants have never taken the position
that any claims asserted in the Complaint against Defendant
Smalls were not subject to arbitration.

It's always been the Defendant's argument that all
claims asserted in the complaint should have been addressed
at arbitration, and now, if Judge McMaster says there's still
claims out there, they need to go to arbitration. Case
should be stayed against the other Defendants. Thank you.

THE COURT: Okay. All right. 1I'll take a look at your
memos, and obviously what you've got on file before I reach a
Final Order. If I need a Formal Order, I will just indicate
that in the form at the time, okay. So any questions?

MR. PINKSTON: No, ma'am. Thank you for your time

today.

MR. RIDDLE: Thanks very much.

THE COURT: Thanks for your patience. Thank you all so

much have a good day.

(THERE BEING NOTHING FURTHER, THIS HEARING CONCLUDED)
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Rule to Show Cause, filed October 22, 2024, and Defendants' Motion to Compel Arbitration
and Stay Proceedings, filed November 14, 2024. This court hereby DENIES Defendants'
motion. With regards to Plaintiff's motion, this court hereby GRANTS Plaintiff's Rule to Show
Cause but does not reward sanctions at this time. Defendant has fifteen (15) days from the
date of this order to submit discovery responses.

ORDER INFORMATION
This order I:l ends does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/03/2025 .

Williams Haynes Personal Representative
Elizabeth Varner Estate
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S
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Charleston Common Pleas

Case Caption: William Haynes , plaintiff, et al VS Fundamental Administrative
Services Llc , defendant, et al

Case Number: 2021CP1002744

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2021-CP-10-02744
WILLIAM HAYNES, )
as Personal Representative of the Estate of )
Elizabeth Verner, )
) DEFENDANTS’ MOTION TO
Plaintiff, ) ALTER, AMEND, AND/OR RECONSIDER
) ORDER DENYING DEFENDANTS’
Vs. ) MOTION TO COMPEL ARBITRATION
) AND STAY PROCEEDINGS AND
FUNDAMENTAL ADMINISTRATIVE ) GRANTING PLAINTIFF’S RULE TO
SERVICES, LLC, FUNDAMENTAL ) SHOW CAUSE
CLINICAL AND OPERATIONAL )
SERVICES, LLC, and JERROLYN )
MONTGOMERY-SMALLS, ) Exhibit
)
Defendants. ) T
)

TO: THE HONORABLE JENNIFER B. MCCOY, Presiding Judge, and PLAINTIFF’S
COUNSEL OF RECORD

NOW COME Defendants, Fundamental Administrative Services, LLC (“FAS”),
Fundamental Clinical And Operational Services, LLC (“FCOS”), and Jerrolyn Montgomery-
Smalls (“Montgomery-Smalls”) (collectively, “Defendants™), by and through their undersigned
counsel, pursuant to Rule 59(e), SCRCP, and, on the grounds set forth below, hereby most
respectfully move this Honorable Court to alter, amend, and/or reconsider its order filed February
3, 2025 (the “Subject Order”), denying Defendants’ Motion to Compel Arbitration and Stay
Proceedings, filed November 14, 2024, which asked the Court to (1) compel Plaintiff! to arbitrate
any and all claims that he is asserting against Montgomery-Smalls in this case and to (2) stay this

action as to FAS and FCOS pending the outcome of any arbitration of Plaintiff’s claims against

! “Plaintiff” refers to William Haynes, as Personal Representative of the Estate of

Elizabeth Varner (“Ms. Varner”).
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Montgomery-Smalls (“Defendants’ Underlying Motion”), and granting in part Plaintiff’s Notice
of Rule to Show Cause, filed October 22, 2024 (“Plaintiff’s Underlying Motion”) (collectively,
the “Underlying Motions”).?

L Contending, most respectfully, that Defendants’ Underlying Motion should
have been (and should now be) granted and that Plaintiff’s Underlying Motion
should have been (and should now be) denied, Defendants ask the Court to
(re)consider and expressly rule on each and every distinct issue/argument
raised by Defendants in support of Defendants’ Underlying Motion and in
opposition to Plaintiff’s Underlying Motion, whether written or oral, i.e., each
and every distinct issue/argument set forth in Defendants’ Underlying Motion
itself (as well as in the Declaration of Matthew O. Riddle, Esq., filed
contemporaneously therewith); in any briefing or other written submissions
by Defendants regarding the Underlying Motions;’ and via oral argument at
the hearing on the Underlying Motions on January 27, 2025, all of which is/are
hereby incorporated herein by reference.

See Elamv. S§.C. Dep’t of Transp., 361 S.C. 9,24, 602 S.E.2d 772, 780 (2004) (“[OJur rules
contemplate two basic situations in which a party should consider filing a Rule 59(e) motion. A
party may wish to file such a motion when she believes the court has misunderstood, failed to fully
consider, or perhaps failed to rule on an argument or issue, and the party wishes for the court to
reconsider or rule on it. A party must file such a motion when an issue or argument has been

raised, but not ruled on, in order to preserve it for appellate review.”) (emphasis in original).

2 The Subject Order is said to grant Plaintiff’s Underlying Motion “in part” because,

while it requires Defendants to respond to Plaintiff’s interrogatories and requests for production
within fifteen (15) days, it does not at this time grant Plaintiff’s request for sanctions to be imposed
against Defendants. Defendants, of course, take no exception to the Court not granting Plaintiff’s
request for sanctions.

3 Such briefing/written submissions by Defendants include the Memorandum of Law
in Support of Defendants’ Motion to Compel Arbitration and Stay Proceedings (and the exhibits
thereto), filed November 14, 2024; Defendants’ Memorandum in Opposition to Plaintiff’s Notice
of Rule to Show Cause, filed January 26, 2025; and the additional exhibit Defendants submitted
on January 28, 2025.
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IL. Without waiving or otherwise lessening the all-encompassing scope of the
foregoing (i.e., I. above), Defendants most respectfully ask the Court to
(re)consider and expressly rule on/address the following particular points.

A. The Court should have found (and should now find) that Defendants’
Underlying Motion should be granted.

1. The Court should enforce the Arbitration Order and compel
arbitration of Plaintiff’s claims against Montgomery-Smalls.

On March 25, 2021, Plaintiff, as the personal representative of Ms. Varner’s estate, brought
a personal injury and wrongful-death lawsuit (the “Riverside Lawsuit”) against nonparty THI of
South Carolina at Charleston, LLC, d/b/a Riverside Health and Rehab (the “Facility” or
“Riverside”), a skilled-nursing facility where Ms. Varner was a resident in October 2019.
(Declaration of Matthew O. Riddle, Esq., filed November 14, 2024 (“Decl.”) 4 2, Ex. A 2, 4.)

On June 11, 2021, Plaintiff filed the instant action against Defendants based on the same
factual allegations regarding Ms. Varner’s care and treatment at the Facility that were alleged in
the Riverside Lawsuit. (Decl. § 3, Ex. B ] 11-21.) Montgomery-Smalls was the administrator of
the Facility. (Decl. § 4, Ex. C q 18.) Plaintiff alleges that FAS and FCOS provided various
consulting services to the Facility. (Decl. § 3, Ex. BYY 8, 9.)

Plaintiff’s complaint asserts claims against all Defendants for negligence/gross negligence
(Count 1) (Decl. q] 3, Ex. B 9 22-25); corporate negligence (Count 2) (Decl. 9 3, Ex. B 99 26-32);
joint venture (Count 3) (Decl. q 3, Ex. B 99 33-41); alter ego/piercing the corporate veil (Count 4)
(Decl. 9] 3, Ex. B 9 42-43); neglect of a vulnerable adult (Count 5) (Decl. q 3, Ex. B 9 44-55);
wrongful death (Count 6) (Decl. 4 3, Ex. B 99 56-58); and, survivorship action (Count 6) (Decl. §
3, Ex. B4y 59-61). On July 16, 2021, Montgomery-Smalls filed an answer denying any liability

and affirmatively asserting the right to demand arbitration. (Decl. § 4, Ex. C § 35.)
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On February 24, 2022, the Court in both cases entered an order (the “Arbitration Order”)
granting the Facility’s and Montgomery-Smalls’ respective motions to compel arbitration (Decl. §
5, Ex. D) pursuant to the parties’ Arbitration Agreement. (Decl. § 6, Ex. E.) The Court specifically

ruled that because the Arbitration Agreement is valid on its face and applies to both the Facility

13 29 ¢¢

and the Facility’s “agents, employees, and servants,” “the Arbitration Agreement covers Plaintiff’s
claims against both the Facility and Ms. Montgomery-Smalls.” (Decl. § 5, Ex. D at 10.) In the
“interest of efficiency and judicial economy,” the Court also stayed Plaintiff’s claims against FAS
and FCOS (which are non-parties to the Arbitration Agreement), pending the completion of the
arbitration of Plaintiff’s claims against the Facility and Montgomery-Smalls. (Decl. 5, Ex. D at
18-20.)

The arbitration hearing was held from April 3, 2023, to April 6, 2023. (Decl. 9 7, Ex. F at
1.) On May 16, 2023, the arbitrator issued his award (“Arbitration Award”) in which he awarded
$87,007 in compensatory damages against Riverside (but not Montgomery-Smalls) for injuries
that Ms. Varner sustained, but the arbitrator rejected Plaintiff’s claims for wrongful death and
punitive damages. (Decl. q 7, Ex. F at 1-2.) In addition, on May 26, 2024, the arbitrator, at the
request of the parties, specifically determined that “Plaintiff is not entitled to a judgment against
Jerrolyn Montgomery-Smalls.” (Decl. § 8, Ex. G.) On April 9, 2024, the Facility paid the award
in full. (Decl. 99, Ex. H.)

Meanwhile, on February 12, 2024, the Court granted Plaintiff’s petition for entry of a Final
Order that incorporated the Arbitration Award and lifted the stay of this lawsuit. (Decl. 4 10, Ex.
L)

After Plaintiff indicated that he wanted to continue pursuing this case against Defendants—

including Montgomery-Smalls—notwithstanding the outcome of the arbitration, on June 28, 2024,
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Defendants moved for summary judgment. In their summary judgment motion, Defendants
argued, in part, that the Arbitration Award is res judicata and precluded Plaintiff from pursuing
further claims against Montgomery-Smalls in this case. (Decl. § 11, Ex. J.) In response, Plaintiff
argued incorrectly that res judicata did not bar his claims for corporate negligence, joint venture,
and alter ego-veil/piercing liability against Montgomery-Smalls because Plaintiff was prevented
from raising those claims against Montgomery-Smalls in the arbitration in light of the Court’s stay
of this case against FAS and FCOS, who were not participants in the arbitration. (Decl. 4 12, Ex.
K))

On September 20, 2024, the Court entered a Form 4 order denying Defendants’ Motion for
Summary Judgment. (Decl. q 13, Ex. L.) While the Form 4 order contained no explanation for
the Court’s ruling, it signaled the Court’s intention to allow Plaintiff to continue pursuing claims
against Montgomery-Smalls for corporate negligence, joint venture, and alter ego/veil-piercing
liability notwithstanding the Arbitration Award that absolved her of any liability. On September
30, 2024, Montgomery-Smalls asked the Court to reconsider the denial of her motion for summary
judgment because: (1) the Arbitration Order required Plaintiff to arbitrate all of his claims against
Montgomery-Smalls, and (2) nothing about the Court’s stay of proceedings as to FAS and FCOS
prevented Plaintiff from litigating his corporate negligence, joint venture, and alter ego/veil-
piercing claims against Montgomery-Smalls in the already-concluded arbitration. (Decl. 9 15, Ex.
N at 2-4.) On October 4, 2024, the Court issued another Form 4 order (Decl. 9 14, Ex. M) denying
Defendants’ Motion for Reconsideration.

Because the aforementioned Form 4 orders permit Plaintiff to continue pursuing his

corporate negligence, joint venture, and alter-ego/veil-piercing claims against Montgomery-
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Smalls, the Court should compel arbitration of all such arbitrable claims, as previously required
by this Court’s Arbitration Order.*

The Arbitration Order could not be clearer: The parties’ Arbitration Agreement is governed
by the Federal Arbitration Act (“FAA”) (Decl. § 5, Ex. D at 5), the Arbitration Agreement is valid
and enforceable (Decl. q 5, Ex. D at 7), and “[w]ithout question, Plaintiff’s claims against . . . Ms.
Montgomery-Smalls are within the scope of the Arbitration Agreement.” (Decl. 5, Ex. D at 9.)
Under the Arbitration Order, Plaintiff therefore is required to assert all of his claims against
Montgomery-Smalls in arbitration.

Plaintiff’s contention that he could not raise his corporate negligence, joint venture, and
alter ego/veil-piercing claims as to Montgomery-Smalls in the first arbitration in light of the stay
of proceedings as to FAS and FCOS wrongly presumes that because these claims are asserted
against all three Defendants (Montgomery-Smalls, FAS and FCOS), they only can be adjudicated

in a forum in which all three Defendants are present. (E.g., Decl. § 12, Ex. K at 8 (“the corporate

4 In his prior briefing, Plaintiff has argued that his corporate negligence, joint

venture, and alter ego/veil-piercing claims against Montgomery-Smalls (and FAS and FCOS)
somehow were excluded from the now-concluded arbitration due to the stay of proceedings as to
FAS and FCOS. (See, e.g., Decl. § 12, Ex. K at 3-4 (“The corporate negligence claims asserted
against [Montgomery-Smalls, FAS, and FCOS] in the instant case were stayed at Defendants’
request and Plaintiff was barred from litigating them at arbitration.”); id. at 10 (“The arbitrator
could not determine any issue relating to joint venture because that issue was stayed and therefore
not part of the arbitration agreement.”).) The Arbitration Order, however, says no such thing.
Rather, the Arbitration Order expressly compelled Plaintiff to arbitrate all of his claims against
Montgomery-Smalls—including Plaintiffs’ claims for corporate negligence, joint venture, and
alter ego/veil-piercing; the Arbitration Order stayed only “Plaintiff’s claims against FAS and
FCOS [] pending the ultimate outcome of arbitration between Plaintiff, the Facility, and Ms.
Montgomery-Smalls].” (Decl. q 5, Ex. D at 20.) Thus, Plaintiff was required to present all of his
claims against Montgomery-Smalls in the arbitration, where Montgomery-Smalls prevailed on the
merits. (See Decl. 8, Ex. G.) The Arbitration Award thus conclusively resolved all of Plaintiff’s
causes of action against Montgomery-Smalls that were or could have been presented in arbitration.
Accordingly, there should be no further claims against Defendants Smalls that are still outstanding.
To the extent the Court thinks otherwise, however, any remaining claims against Montgomery-
Smalls should be sent back to the arbitrator for resolution.
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negligence claims were barred from inclusion [in the arbitration] due to the stays requested by
these Defendants.”).) Indeed, the United States Supreme Court specifically has held the FAA
“leaves no place for the exercise of discretion” by the courts; “when a complaint contains both
arbitrable and nonarbitrable claims, the [FAA] requires courts to ‘compel arbitration of pendent
arbitrable claims when one of the parties files a motion to compel, even where the result would be
the possibly inefficient maintenance of separate proceedings in different forums.”” KPMG LLP v.
Cocchi, 565 U.S. 1, 4 (2011) (per curiam) (quoting Dean Witter Reynolds Inc. v. Byrd, 470 U.S.
213,217 (1985)); see id. at 1 (“The [FAA] has been interpreted to require that if a dispute presents
multiple claims, some arbitrable and some not, the former must be sent to arbitration even if this
will lead to piecemeal litigation.”).

In his complaint, every cause of action that Plaintiff has asserted against FAS and FCOS
also is asserted against Montgomery-Smalls—including Plaintiff’s claims for corporate
negligence, joint venture, and alter ego/veil-piercing liability. (Decl. 9 3, Ex. B 99 26-43.) Thus,
under Cocchi and Dean Witter, to the extent those claims are asserted against Montgomery-Smalls,
they are arbitrable claims and must be arbitrated. By the same token, to the extent those claims
are asserted against FAS and FCOS (who are non-parties to the Arbitration Agreement), they are
non-arbitrable and must be stayed under the Arbitration Order (as explained below). Accordingly,
the Court should have granted (and should now grant) Montgomery-Smalls’ request for a further
order compelling Plaintiff to arbitrate any remaining claims that the Court intends to permit
Plaintiff to pursue against Montgomery-Smalls, so that those claims can be sent back to the

arbitrator for final resolution
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2. Because the Court should enforce the Arbitration Order and
compel arbitration of Plaintiff’s claims against Montgomery-
Smalls, the Court should in turn stay this action as to FAS and
FCOS until any arbitration of Plaintiff’s claims against
Montgomery-Smalls is concluded.

In the Arbitration Order, the Court ruled that pursuant to FAA § 3 and in the interests of
efficiency and judicial economy, all proceedings against FAS and FCOS in this case must be stayed
pending the ultimate outcome of arbitration between Plaintiff and Montgomery-Smalls. (Decl.
5, Ex. D at 20.) This aspect of the Court’s Arbitration Order must be enforced as well.

Indeed, the relationship between the part of Defendants’ Underlying Motion that seek to
compel arbitration of Plaintiff’s claims against Montgomery-Smalls and the part that seeks a stay
of this action as to FAS and FCOS pending the outcome of arbitration between Plaintiff and
Montgomery-Smalls is such that the grant of the first part (i.e., Montgomery-Smalls’s request to
compel arbitration) requires the grant of the second (i.e., FAS and FCOS’s requests for a stay)—
and thus to show that the first part should be granted (as, most respectfully, has been done) is in
turn to show that the second part should as well. See 9 U.S.C. § 3 (“If any suit or proceeding be
brought in any of the courts of the United States upon any issue referable to arbitration under an
agreement in writing for such arbitration, the court in which such suit is pending, upon being
satisfied that the issue involved in such suit or proceeding is referable to arbitration under such an
agreement, shall on application of one of the parties stay the trial of the action until such
arbitration has been had in accordance with the terms of the agreement, providing the applicant
for the stay is not in default in proceeding with such arbitration.”) (emphasis added); Stokes v.

Metro. Life Ins. Co.,351 S.C. 606,612,571 S.E.2d 711, 715 (Ct. App. 2002) (“[The] FAA clearly

requires a court stay ‘any suit or proceeding’ pending the arbitration of ‘any issue referable to
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arbitration under an agreement in writing for such arbitration’ upon the application of one of the
parties.”).

B. The Court should have found (and should now find) that Plaintiff’s
Underlying Motion should be denied.

Plaintiff’s claims in this case involve allegations of nursing home negligence at Riverside.
Arbitration has already been conducted arising from the same facts and circumstances alleged in
the present case. The arbitrator, Ret. Judge Doyen E. “Jack” Early, III, rendered an award of
$87,007.00 to the Plaintiff relative to a leg fracture sustained by Ms. Varner while she was a
resident at the Facility. Riverside paid this award. Judge Early further found that Plaintiff failed
to prove his wrongful death allegations, failed to prove any breach of the standard of care on the
part of Montgomery-Smalls, and that “Plaintiff is not entitled to judgment against Jerrolyn
Montgomery-Smalls.”

Despite Judge Early’s arbitration ruling, Plaintiff has continued to pursue claims against
Montgomery-Smalls and has not dismissed her from the present suit. Defendants filed a Motion
for Summary Judgment and asserted that all claims asserted against Montgomery-Smalls had
already been addressed at arbitration. As a result, any further claims against were barred pursuant
to the doctrine of res judicata. In opposition to Montgomery-Smalls’ motion, Plaintiff took the
position that certain causes of action asserted against Montgomery-Smalls in the Complaint were
not addressed at arbitration.

Plaintiff’s position as it relates to Montgomery-Smalls is directly contradicted by the plain
language of the pertinent agreements of the parties and orders of the Court and the arbitrator in
this case. Nonetheless, Judge William C. McMaster, 111, denied the Defendants’ motions in a Form
4 Order dated September 20, 2024, without providing any reasoning or explanation. He further

ordered the Defendants to respond to Plaintiff’s discovery requests in the present matter.
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Accordingly, to the extent there are any claims or causes of action asserted against
Montgomery-Smalls that were not previously addressed at arbitration, Defendants assert that those
claims must be arbitrated pursuant to the parties’ agreement, Judge Young’s Arbitration Order,
and Judge Early’s rulings (as arbitrator) as referenced above.

While the issue of arbitration remains in dispute, Defendants cannot participate in
discovery, as to do so would risk waiver of any remaining arbitration rights. See, e.g. Rhodes v.
Benson Chrysler-Plymouth, Inc., 374 S.C. 122, 647 S.E.2d 249 (Ct. App. 2007). If Defendants’
Underlying Motion is granted (as, most respectfully, it should be), this case (and, along with it,
discovery, to include responses subject to Judge McMaster’s Order) will be stayed as to FAS and
FCOS (i.e., non-arbitrating Defendants).> And, on the other hand, as Plaintiff himself observed in
his briefing, the denial of Defendants’ Underlying Motion is immediately appealable. See S.C.
Code Ann. § 15-48-200(a)(1) (2005); New Hope Missionary Baptist Church v. Paragon Builders,
379 S.C. 620, 626, 667 S.E.2d 1, 4 (Ct. App. 2008); Towles v. United HealthCare Corp., 338 S.C.
29, 35,524 S.E.2d 839, 84243 (Ct.App.1999). An appeal would stay all circuit court proceedings.
Rule 241(a), SCACR (“As a general rule, the service of a notice of appeal in a civil matter acts to
automatically stay matters decided in the order, judgment, decree or decision on appeal, and to
automatically stay the relief ordered in the appealed order, judgment, or decree or decision.”); id.
(providing that, upon service of the notice of appeal, the circuit court’s jurisdiction extends only
to “matters not affected by the appeal”); S.C. Code Ann. § 18-9-220. Therefore, at a minimum,
Plaintiff’s Underlying Motion should not be addressed or ruled upon until such time as

Defendants’ Underlying Motion has been fully resolved with finality.

5 And, of course, if Defendants’ Underlying Motion is granted, the claims against

Montgomery-Smalls will no longer be before this Court but will instead proceed in the arbitral
forum.
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Finally, Defendants have not acted in a dilatory manner and have not willfully violated an
order of this Court. There remains a legitimate dispute regarding the arbitrability of the claims
asserted against Montgomery-Smalls and the associated stay as to FAS and FCOS. For the reasons
set forth above, this dispute directly impacts the parties’ ability to engage in discovery.
Defendants’ efforts to enforce their arbitration rights are not frivolous, nor interposed for delay or
in bad faith, but instead founded upon well-established principles of South Carolina law.
Accordingly, there has been no conduct by the Defendants to warrant sanctions under Rule 37,
SCRCP, much less striking Defendants’ answer as Plaintiff suggests. See Karppi v. Greenville
Terrazzo Co., Inc., 327 S.C. 538,489 S.E.2d 679 (Ct. App. 1997). Accordingly, Plaintiff’s request
for sanctions should be denied.

WHEREFORE, for the foregoing reasons (and, again, for that matter, for all of the reasons
previously advanced to the Court in and in support of Defendants’ Underlying Motion and in
opposition to Plaintiff’s Underlying Motion (both those advanced in writing and those advanced
via oral argument), all of which Defendants incorporate by reference herein and asks the Court to
(re)consider and expressly rule upon in full), Defendants ask that the Court alter, amend, and/or
reconsider the Subject Order in favor of an order granting Defendants’ Underlying Motion and
denying Plaintiff’s Underlying Motion.

PLEASE NOTE: Defendants reserve all rights to provide further support for this motion
via such briefing, argument (to include oral argument), and/or additional submissions as the Court

may permit or require.

<SIGNED ON THE FOLLOWING PAGE>
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Charleston, South Carolina

February 4, 2025

Respectfully submitted,
CLEMENT RIVERS, LLP

/s/ Matthew O. Riddle

D. Jay Davis, Jr. (SC Bar No. 12084)
jdavis@ycrlaw.com

Matthew O. Riddle (SC State Bar No. 76650)
mriddle@ycrlaw.com

Russell G. Hines (SC State Bar No. 72100)
rhines@ycrlaw.com

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5406

Attorneys for Defendants
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASE NO. 2021CP1002744

William Haynes et al Fundamental Administrative Services Llc et al
PLAINTIFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

] ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAfﬁrmed; [ ] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) |v/| Statement of Judgment
by the Court:

Defendants filed a Motion to Alter, Amend, and/or Reconsider Judge McCoy's 2/3/2025 order with this Court on 2/4/2025. "The
purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request the trial judge to reconsider matters properly
encompassed in a decision on the merits.” Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992). “A party may wish to
file such a motion when she believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an
argument or issue, and the party wishes for the court to reconsider or rule on it.” Elam v. South Carolina Dept. of Transp., 361
S.C. 9, 24, 602 S.E.2d 772, 780 (2004). This court hereby DENIES Defendants' motion without the necessity of a hearing and
decided on the record and briefs. Rule 59(f), SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401-02, 444 S.E.2d 534, 536 (Ct.
App. 1994).

ORDER INFORMATION
This order I:l ends does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/07/2025 .

Williams Haynes Personal Representative
Elizabeth Varner Estate
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U
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Charleston Common Pleas

Case Caption: William Haynes , plaintiff, et al VS Fundamental Administrative
Services Llc , defendant, et al

Case Number: 2021CP1002744

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2025-02-07 11:47:37 page 3 of 3
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(843) 814-5472

CIRCULAR 230 DISCLOSURE: To comply with Treasury Department regulations, we inform you that,

unless otherwise expressly indicated, any tax advice contained in this communication (including any attachments
or enclosures) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties
that may be imposed under the Internal Revenue Code or any other applicable tax law, or (ii) promoting, marketing
or recommending to another party any entity, investment, plan, transaction, arrangement, or other tax related
matter.

CONFIDENTIALITY NOTICE: The information transmitted is intended only for the person or entity to which it

is addressed and may contain confidential and/or legally privileged material. Any review, retransmission,
dissemination or other use of this information, directly or indirectly, by persons or entities other than the intended
recipient is prohibited. If you are not the intended recipient please contact me at the above number and delete the
material from all computers in which it resides. Internet communications cannot be guaranteed to be secure

or error-free as information could be intercepted, corrupted, lost, destroyed, arrive late, incomplete, or contain
viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this message, or
any attachments, that have arisen as a result of e-mail transmission. If verification is required, please request a
hard-copy version or contact us by phone.



