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 Pursuant to Rule 240 of the South Carolina Appellate Court Rules, Appellants City of 

Sumter (the “City”) and Sumter Police Department (the “Police Department”) submit this Return 

to the Motion to Dismiss filed by Respondent Robert Allen Andrews.  Contrary to Respondent’s 

position, the orders on appeal are not run-of-the-mill interlocutory discovery orders.  Instead, by 

deeming that seventeen (17) separate requests for admission to the City were admitted under Rule 

36, SCRCP, the orders below decide substantial matters relating to the claims and defenses in this 

case, strike out portions of Appellants’ answer, and effectively prevent this case from being 

litigated on the merits.  Thus, the orders are immediately appealable under S.C. Code Ann. § 14-

3-330(1) and -330(2), and dismissal is improper.  Further, the Court should deny Respondent’s 
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request for sanctions pursuant to Rule 269, SCACR.  As the discussion below demonstrates, 

Appellants take this appeal to secure a trial on the merits, not to delay proceedings.   

BACKGROUND 

I. Respondent’s claims against Appellants 

Respondent is the owner and operator of “Andrews Small Engine,” a business located at 

203 S. Main Street in the City of Sumter.  This lawsuit arises from charges that were filed against 

Respondent after he drove his vehicle across a neighboring property, 130 S. Harvin Street, owned 

by the City.  Specifically, on or about May 18, 2019, Respondent was observed driving across and 

damaging new turf in an open area abutting the City water department building.   

 Respondent does not deny driving across the City’s lot.  Instead, he asserts that he 

possessed a prescriptive easement across the City’s property consisting of a “rear entrance” to his 

business.  Respondent claims that because he, as well as vendors and customers, used the rear 

entrance since he purchased his property in 1988, a prescriptive easement existed in his favor.  

Compl. at ¶ 8.  Respondent never recorded his supposed property interest prior to the City 

purchasing the 130 S. Harvin Street property and beginning construction on the City water 

department building in 2018.    

 Respondent claims that, during the spring of 2019, the City and the Police Department 

engaged in a “coordinated effort . . . to manufacture a criminal case against” him.  Compl. at ¶ 14.  

Respondent alleges that those efforts involved a Police Department agent surveilling the area and 

taking a video of Respondent driving across the City’s property.  Id.  On or about May 28, 2019, 

the municipal court issued a warrant for Respondent’s arrest: No. 2019A4320100378, Malicious 

injury to animals, personal property, injury value $2,000 or less, a violation of S.C. Code Ann. § 
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16-11-510(A).   The same day, Respondent turned himself in and was released on a $2,125.00 

bond.  

 Approximately a year later, in May 2020, Respondent and the City reached an agreement 

concerning the charges and Respondent’s desire for additional property to access his business.  On 

May 26, 2020, the City sold Respondent an easement to access his business, referred to by the 

parties as the “side entrance,” for $20,000.  Concurrently, Respondent’s criminal charges were 

dropped and expunged, and Respondent’s bond payment was refunded.   

 In this lawsuit, Respondent asserts causes of action against both Appellants for abuse of 

process, defamation, and civil conspiracy.  Respondent also asserts a cause of action against 

Appellant Police Department for false imprisonment.1  Appellants deny both liability and damages.  

 II.  Procedural history and the orders on appeal   

 Respondent filed this lawsuit on January 22, 2021.  Along with the summons and 

complaint, Respondent purports to have served separate sets of interrogatories, requests for 

production, and requests for admission on the City and the Police Department on January 27, 2021.  

A single cover letter addressed to both Appellants accompanied each service package.  Exhibit A 

– Cover Letter and Service Package.  Troublingly, the cover letter stated that the package contained 

discovery requests “for both the City and the Police Department.”  Id.  Apparently, unbeknownst 

to Appellants, the packages actually contained separate discovery requests to the City and the 

Police Department.  Additionally, service on the City was supposedly accomplished via personal 

service on Carol Kirkland, an administrative assistant for the City.   

 
1 Respondent’s malicious prosecution claim against the Police Department was dismissed under 
Rule 12(b)(6), SCRCP, on June 11, 2021.   
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 The undersigned law firm was retained on behalf of both Appellants and provided the 

package served upon the Police Department.2  Ex. A.  On February 22, 2021, Appellants filed an 

answer to Respondent’s complaint.  In the answer, Appellants asserted that the summons and 

complaint were not properly served upon Appellants.  Answer at ¶ 31.  The same day, consistent 

with their understanding that a single set of discovery responses had been served on the City and 

the Police Department, Appellants served “Defendants’ Responses to Plaintiff’s First Set of 

Requests for Admissions.”  Exhibit B – Responses to Requests for Admissions. 

 On April 9, 2021, Appellants served a single set of responses to Respondent’s 

interrogatories and requests for production on behalf of the City and the Police Department.  On 

April 20, 2021, Respondent’s counsel wrote a Rule 11 letter to Appellants discussing perceived 

deficiencies in Appellants’ discovery responses.  Importantly, the letter did not raise any issue with 

Appellants’ joint response to the interrogatories and requests for production.  In fact, the letter 

failed to inform Appellants that Respondent purported to serve separate discovery requests on the 

City and the Police Department.  Nor did the letter directly state that Respondent believed 

responses to a set of requests for admission purportedly served on the City were overdue.  Instead, 

the letter simply contained a footnote stating that “Plaintiff would note that he was only served 

responses to Plaintiff’s Initial Requests for Admission to Defendant Sumter Police Department 

RTAs#1-14.” 

 On May 6, 2021, Respondent filed a motion to compel.  Like Respondent’s previous 

correspondence, the motion to compel did not raise any deficiencies with respect to Appellants’ 

joint discovery responses or otherwise put Appellants on notice that Respondent claimed to have 

 
2 Again, the cover letter for that service package was addressed to both the City and the Police 
Department and stated that it contained discovery responses “for both the City and the Police 
Department.”   
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served separate discovery requests on the City and the Police Department.  The motion simply 

requested “an Order compelling Defendants to fully and adequately respond to the Plaintiff’s 

outstanding discovery requests by a date certain, curing all noted deficiencies.”  The circuit court 

held a hearing on Respondent’s motion on August 30, 2021.   

 On September 14, 2021, the circuit court notified the parties that it was granting the motion 

and instructed Respondent’s counsel to prepare a proposed order.  Exhibit C – Email 

Correspondence.  On September 22, 2021, Respondent’s counsel circulated a copy of the proposed 

order, which incorporated a request for production specific to the City relating to employee 

personnel files.  Counsel for Appellants promptly responded that he was unaware of any such 

request, as the request for production in his possession asked only for “personnel files for any 

agent/employee of the City of Sumter Police Department[.]”  Id.  Counsel for Respondent, via an 

email sent at 7:28 p.m. on September 22, 2021, responded by providing counsel for Appellant with 

copies of the separate requests for production to the City and the Police Department.  Counsel for 

Respondent did not provide Appellants with any other separate discovery requests.  At 8:25 p.m., 

counsel for Appellants responded and explained “[w]e only have one set of RFPs, one set of INTs, 

and one set of RFAs.”  Id.  Importantly, counsel for Appellants also stated, “I do not have a copy, 

and have never seen a copy until you emailed them to me at 7:28 pm this evening, of any 

discovery specific to the City of Sumter.”  Id.  (emphasis added).  Despite the unequivocal 

statement that Appellants were not in possession of discovery requests specific to the City (other 

than the requests for production provided at 7:28 p.m.), Respondent did not provide Appellants 

with copies of the interrogatories or requests for admission to the City that were purportedly served 

along with the summons and complaint.   
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 Instead, in the face of Appellants’ lack of awareness concerning requests for admission to 

the City, Respondent chose to remain silent for nearly two more years.  On June 26, 2023, 

Respondent filed a motion in limine and, for the first time, provided a copy of the requests for 

admission to the City and clearly informed Appellants of his contention that the requests for 

admission were overdue.  Exhibit D – Requests for Admission to the City.  In the motion in limine, 

Respondent argued that because the requests for admission to the City were never responded to, 

they were deemed admitted under Rule 36(a), SCRCP. 

 After being put on notice of the requests for admission to the City, Appellants responded 

by filing a motion to withdraw or amend the admissions on July 10, 2023.  Pursuant to Rule 36(b), 

SCRCP, Appellants argued that amendment would subserve the presentation of the merits of the 

action and would not prejudice Respondent in maintaining his action.  Appellants also argued that 

relief was warranted because service of process on the City was deficient and because of the 

confusion created by Respondent purporting to serve separate discovery requests on the City and 

the Police Department under a single cover letter.  Appellants also filed a motion for summary 

judgment on July 10, 2023.  In the motion for summary judgment, Appellants argued that 

Respondent’s claim of a prescriptive easement failed as a matter of law.  Appellants further argued 

that each of Respondent’s causes of action failed.   

 The circuit court held a hearing on Respondent’s motion in limine and Appellants’ motion 

to amend/withdraw and motion for summary judgment on January 29, 2024.  On August 9, 2024, 

the circuit court entered an order granting Respondent’s motion and denying Appellants’ motions.  

As to the requests for admission, the circuit court determined the requests were properly served on 

the City as indicated in an affidavit of service filed on February 2, 2021.  The circuit court further 

found that the City “failed to carry its burden of demonstrating that the presentation of the merits 
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of this action will be subserved by withdrawal or amendment,” and that Respondent would be 

“prejudiced in maintaining his action on the merits by amendment or withdrawal.”  Accordingly, 

the circuit court ruled that “Requests for Admission Nos. 1-17 to Defendant City are deemed 

ADMITTED.”  The circuit also denied Appellants’ motion for summary judgment in the August 

9, 2024 order.  The circuit court determined a reasonable jury could find that Respondent possessed 

a prescriptive easement.  The circuit court further determined materials questions of fact existed 

to preclude summary judgment on Respondent’s claims for false imprisonment, abuse of process, 

defamation, and civil conspiracy.   

 On August 19, 2024, Appellants filed a motion to alter or amend pursuant to Rule 59(e), 

SCRCP, asking the circuit court to reconsider the August 9 order.  On March 19, 2025, the circuit 

court denied Appellants’ motion to reconsider.  Appellants filed their notice of appeal from the 

circuit court’s August 9, 2024, and March 19, 2025, orders on April 2, 2025.  Respondent moved 

to dismiss this appeal the same day.   

APPEALABILITY STANDARD 

 “The determination of whether a trial court’s order is immediately appealable is governed 

by statute.”  Morrow v. Fundamental Long-Term Care Holdings, LLC, 412 S.C. 534, 537, 773 

S.E.2d 144, 145 (2015).  Although an appeal ordinarily may be pursued only after final judgment, 

Hagood v. Sommerville, 362 S.C. 191, 194, 607 S.E.2d 707, 708 (2005), section 14-3-330 provides 

appellate courts with jurisdiction to review certain categories of intermediate—or interlocutory—

orders.  See EnerSys Delaware, Inc. v. Hopkins, 401 S.C. 615, 617, 738 S.E.2d 478, 479 (2013) 

(noting “an order must fall within one of the enumerated subsections [of 14-3-330] to be 

immediately appealable”).  Two such categories of intermediate orders that are immediately 

appealable are orders “involving the merits” under section -330(1) and orders “affecting a 
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substantial right” under section -330(2).  “[A]n order that is not directly appealable will 

nonetheless be considered if there is an appealable issue before the [c]ourt and a ruling on appeal 

will avoid unnecessary litigation.”  Watson v. Underwood, 407 S.C. 443, 459, 756 S.E.2d 155, 163 

(Ct. App. 2014) (citation omitted).   

ARGUMENT 

I. The orders on appeal are subject to immediate review. 

In his Motion, Respondent advances two arguments respecting appealability.  He contends 

the circuit court’s August 9, 2024, and March 19, 2025 orders are not appealable because (1) the 

denial of summary judgment is not appealable and (2) discovery orders are not appealable.  

Appellants are mindful of these general appealability rules.  See Ballenger v. Bowen, 313 S.C. 476, 

477, 443 S.E.2d 379, 380 (1994) (holding an order denying a motion for summary judgment is not 

appealable); Grosshuesch v. Cramer, 377 S.C. 12, 30, 659 S.E.2d 112, 122 (2008) (holding that 

discovery orders, in general, are not immediately appealable).  However, these rules do not operate 

to preclude an immediate appeal of the circuit court’s orders in this situation.   

Assessing appealability, the Court’s role “is not constrained by how the order is styled.”  

Morrow, 412 S.C. at 539, 773 S.E.2d at 147.  Rather, “an appellate court should look to the effect 

of an interlocutory order to determine its appealability[.]”  Thornton v. S.C. Elec. & Gas Corp., 

391 S.C. 297, 304, 705 S.E.2d 475, 479 (Ct. App. 2011); see also Morrow, 412 S.C. at 538, 773 

S.E.2d at 146 (“By its nature, the question of whether an order is immediately appealable is 

determined on a case-by-case basis.”).  Here, performing that analysis, it is clear that the orders 

deeming 17 requests for admission as admitted are subject to immediate review.  With the requests 

admitted, several key aspects of the litigation relating to Respondent’s claims and Appellants’ 

defenses have been “conclusively established” for the duration of the case.  Rule 36(b), SCRCP.  



9 
 

Thus, as Appellants will now show, the orders are subject to immediate review under S.C. Code 

Ann. § 14-3-330(1) and -330(2). 

A. The circuit court’s orders involve the merits and are appealable under -330(1). 

An order “involves the merits” and is therefore immediately appealable under § 14-3-

330(1) when it “finally determines some substantial matter forming the whole or a part of some 

cause of action or defense.”  Mid-State Distributors, Inc. v. Century Importers, Inc., 310 S.C. 330, 

334, 426 S.E.2d 777, 780 (1993) (cleaned up).  Here, by deeming the requests for admission to the 

City as admitted, the orders conclusively established several threshold issues central to 

Respondent’s claims and Appellants’ defenses.  Review of the requests for admission that were the 

subject of the circuit court’s order makes this clear.  See Ex. D (requests for admission).  

Requests 1 and 2 establish that Respondent did not commit the offense(s) for which he 

was charged. 

 

1. Admit that Allen Andrews never maliciously injured animals, personal property, i.e., 
S.C. Code § 16-11-510. 

 
2. Admit that Allen Andrews never maliciously injured tree, house or trespassed upon real 

property, i.e., S.C. Code § 16-11-520. 
 

 As noted above, on or about May 28, 2019, the municipal court issued a warrant for 

Respondent’s arrest: No. 2019A4320100378, Malicious injury to animals, personal property, 

injury value $2,000 or less, a violation of S.C. Code Ann. § 16-11-510(A).  As Respondent alleges 

in his complaint, the Police Department later contemplated charging Respondent under S.C. Code 

Ann. § 16-11-520(A) (trespass upon real property of another), prior to the dismissal and 

expungement of Respondent’s charges.  In deeming requests for admission 1 and 2 admitted, the 

circuit court’s order conclusively established that Respondent did not violate either § 16-11-510 or 

§ 16-11-520.  In doing so, the order determined a threshold issue forming a part of Respondent’s 

cause of action for false imprisonment.  See Jones v. City of Columbia, 301 S.C. 62, 64, 389 S.E.2d 
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662, 663 (1990) (“The essence of the tort of false imprisonment consists of depriving a person of 

his liberty without lawful justification.”).  The order also eliminated a defense otherwise available 

to Appellants in opposing Respondent’s defamation claim.  See Beckham v. Sun News, 289 S.C. 

28, 30, 344 S.E.2d 603, 604 (1986) (explaining that truth is an affirmative defense to a defamation 

claim).   

Requests 3, 4, 5, and 6 establish that Respondent possessed a prescriptive easement over 

the City’s property via the “rear entrance.” 

 

3. Admit that Allen Andrews (personally and through his customers and vendors) had 
used the rear-entrance to his property continuously and uninterrupted for more than 
twenty (20) years.  

 
4. Admit that Allen Andrews’ use of the rear-entrance to his property was identifiable as 

a rear-entrance. 
   

5. Admit that Allen Andrews’ use of the rear-entrance of his property as referenced in the 
complaint was adverse under claim of right.  

 
6. Admit that Allen Andrews had a legal right to access his property located at 203 S. 

Main Street, Sumter, South Carolina through the rear of the property.  
 

 An integral part of both Respondent’s claims and Appellants’ defenses in this matter is 

whether Respondent obtained a prescriptive easement over the City’s property.  Respondent 

contends that because he possessed such an easement, he was wrongfully arrested for driving over 

the City’s property.  Respondent further contends Appellants pursued charges against him for the 

ulterior purpose of forcing him to purchase a property right that Respondent already possessed.  

Of course, Appellants contend that because Respondent did not possess a prescriptive easement, 

it was proper to arrest Respondent after he drove over and damaged the City’s property.   

 To establish a prescriptive easement under South Carolina law, the claimant must prove by 

clear and convincing evidence: “(1) the continued and uninterrupted use or enjoyment of the right 

for a period of 20 years; (2) the identity of the thing enjoyed; and (3) the use [was] adverse under 
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claim of right.”  Simmons v. Berkeley Elec. Coop., Inc., 419 S.C. 223, 229, 797 S.E.2d 387, 390 

(2016) (citation omitted).  Requests 3, 4, and 5 establish each of these elements.  And, if there was 

any doubt, request 6 further establishes that Respondent “had a legal right to access his property” 

via the rear entrance.  Plainly, the orders on appeal involve the merits because they conclusively 

establish that Respondent possessed a prescriptive easement.   

Requests 8 and 9 establish that the City requested that the Police Department investigate 

Respondent for an ulterior purpose.  

 

8. Admit that the City of Sumter never complained to law enforcement that Andrews’ use 
of the rear-entrance to his property was criminal and/or harmful conduct until after 
Andrews refused the City’s offers to purchase his property.  

 
9. Admit that the City of Sumter requested the City of Police Department investigate 

Andrews as a result of Andrews’ refusal to sell his property to the City.  
 

 Respondent’s abuse of process cause of action requires him to prove “an ulterior purpose 

and a willful act in the use of the process not proper in the regular course of the proceeding.”  

Whitfield Const. Co. v. Bank of Tokyo Tr. Co., 338 S.C. 207, 223, 525 S.E.2d 888, 897 (Ct. App. 

1999) (citation omitted).  Requests 8 and 9 establish that the City asked the Police Department to 

pursue criminal charges against Respondent after he refused to sell his property.  That is an 

“ulterior purpose” supportive of Respondent’s abuse of process claim.  Thus, the circuit court’s 

order involves the merits because it establishes facts that prove a necessary element of one of 

Respondent’s causes of action.   

Requests 12 and 13 establish that Respondent did not cause any damage when he drove 

over the City’s property. 

 

 12.  Admit that Andrews’ conduct did not damage the City’s property on May 18, 2019. 
 

13.  Admit that there was never any repair work needed by the City for any damage alleged 
to have occurred on May 18, 2019 to the City’s property.   
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 Like requests 1 and 2, these requests establish key facts integral to the claims and defenses 

surrounding Respondent’s false imprisonment and defamation causes of action.  Namely, requests 

12 and 13 conclusively establish that Respondent did not damage the City’s property, thus 

eradicating part of the basis for Respondent’s arrest warrant.  See Compl. ¶ 16 (discussing sworn 

affidavit stating that Respondent caused approximately $1400 in damage to the City’s lot); S.C. 

Code Ann. §§ 16-11-510 (malicious injury to personal property), -520 (malicious injury or trespass 

upon real property).  Again, these admissions support Respondent’s false imprisonment claim by 

establishing that the arrest warrant was invalid and preclude Appellants from maintaining truth as 

an affirmative defense to Respondent’s defamation claim.       

Requests 11, 15, and 16 establish that the City utilized criminal proceedings against 

Respondent for an ulterior purpose. 

 

11.  Admit that the City of Sumter requested that Andrews agree not to pursue any civil 
claims in order to have the criminal charges against him dismissed.  

 
15.  Admit that the City was aware an agreement had been reached to resolve the property 
dispute and dismiss the criminal charges for $15,000. 

 
16.  Admit that the City decided to renege on the agreement to resolve the property dispute 
for $15,000 and instead demanded $20,000.     

 

 These requests establish that the City utilized criminal proceedings against Respondent for 

two ulterior purposes: to preclude Respondent from pursuing civil claims against the City and to 

encourage Respondent to purchase an easement from the City.  Once again, these requests prove a 

necessary element of Respondent’s abuse of process claim, which requires Respondent to prove 

an ulterior purpose not proper in the regular course of the proceeding.  See Whitfield Const., 338 

S.C. at 223, 525 S.E.2d at 897.   
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***** 

 As the above discussion demonstrates, the circuit court’s orders conclusively establish 

numerous “substantial matter[s] forming the whole or a part of some cause of action or defense” 

and therefore involve the merits under section 14-3-330(1).  Mid-State Distributors, 310 S.C. at 

334, 426 S.E.2d at 780.  Namely, the orders establish necessary elements of several of 

Respondent’s causes of action and preclude Appellants from raising certain affirmative defenses.  

Additionally, the orders conclusively establish that Respondent possessed a prescriptive easement 

over the City’s property via the rear entrance—a threshold issue relating to the propriety of the 

charges brought against Respondent.  As such, the circuit court’s orders effectively operate as a 

grant of partial summary judgment to Respondent on several key issues.  See Rule 56(a), SCRCP 

(“A party may move for summary judgment, identifying each claim or defense—or the part of 

each claim or defense—on which summary judgment is sought.” (emphasis added)); Link v. Sch. 

Dist. of Pickens Cnty., 302 S.C. 1, 6, 393 S.E.2d 176, 179 (1990) (holding an order granting partial 

summary judgment is immediately appealable).   

 Further, the circuit court’s orders are immediately appealable under this Court’s decision 

in Cooke v. Palmetto Health Alliance, 367 S.C. 167, 624 S.E.2d 439 (Ct. App. 2005).  Cooke 

involved an immediate appeal from the circuit court’s interlocutory ruling that Cooke was not a 

statutory employee of Palmetto Health Alliance (“Hospital”) when he was injured.  The Hospital 

appealed the circuit court’s ruling, and Cooke argued the order was not immediately appealable.  

This Court disagreed, holding the circuit court’s order involved the merits under section 14-3-

330(1).  Specifically, the Court held the order was appealable because it “finally determined a 

substantial matter forming a part of the Hospital’s defense[.]”  367 S.C. at 174, 624 S.E.2d at 442. 
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 Here, Appellants have demonstrated that the circuit court’s orders determine several 

substantial matters forming a part of both Respondent’s claims and Appellants’ defenses.  

Accordingly, the Court should find that the orders involve the merits and are immediately 

appealable under section 14-3-330(1).  

B. The circuit court’s orders affect a substantial right and are appealable under  
-330(2). 

 
 Under section 14-3-330(2), an order affects a substantial right and is appealable if it “strikes 

out an answer or any part thereof.”  “An order affects a substantial right by striking a pleading if 

the order removes a material issue from the case, thereby preventing the issue from being litigated 

on the merits, and preventing the party from seeking to correct any errors in the order during or 

after trial.”  Thornton, 391 S.C. at 304, 705 S.E.2d at 479.  The orders here meet that test for 

appealability because they strike out portions of Appellants’ answer, removing numerous material 

issues from the case and preventing those issues from being litigated on the merits.   

 In deeming the requests for admission as admitted, the circuit court’s orders effectively 

strike out the portions of Appellants’ answer denying the following allegations in Respondent’s 

complaint. 

 Paragraphs 6-8 (alleging that Plaintiff possessed a prescriptive easement over the City’s 
property via the rear entrance)3 

 

 Paragraph 14 (alleging that the City began a coordinated effort with the Police 
Department to manufacture a criminal case against Plaintiff) 

 

 Paragraph 20 (alleging Appellants requested that Plaintiff agree not to pursue any civil 
claims in exchange for the dismissal of the criminal charges)  

 

 Paragraph 25 (alleging Plaintiff could not be guilty of malicious injury to personal 
property under S.C. Code Ann. § 16-11-510) 

 

 
3 These allegations were denied by Paragraph 4 of Appellants’ answer.   
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 Paragraphs 26 and 27 (alleging Appellants agreed to dismiss the criminal charges for 
$15,000 and later reneged and demanded $20,000) 

 

 Paragraphs 29 and 30 (alleging Plaintiff did not cause any damage to the City’s 
property)  

 

 Paragraph 32 (alleging Plaintiff was arrested on warrants that falsely claimed Plaintiff 
had caused malicious injury to animals and/or personal property and/or caused $1400 
damage) 

 

 Paragraphs 38 and 48 (alleging Appellants threatened criminal prosecution to secure a 
release of civil liability, the purchase of an easement, and additional purchase funds) 

 

 Paragraph 42 (alleging Appellants falsely accused Plaintiff of a crime)  
 

 Affirmative Defense Fifteen (asserting truth as a defense to the defamation cause of 
action) 

 
 Although Appellants denied the foregoing allegations in their answer, these allegations are 

now conclusively established in Respondent’s favor for the remainder of the litigation.  

Accordingly, Appellants will not be permitted to litigate the merits of several material issues in the 

case, including but not limited to, (i) whether Respondent possessed a prescriptive easement over 

the rear entrance, (ii) whether Respondent damaged the City’s property, (iii) whether Respondent 

committed the offenses he was charged with, (iv) whether Appellants pursued criminal charges 

against Respondent for improper reasons.  Accordingly, the circuit court’s orders affect a 

substantial right by striking portions of Appellants’ answer that are material and prevent litigation 

on the merits.  See S.C. Code Ann. § 14-3-330(2); Thornton, 391 S.C. at 304, 705 S.E.2d at 479. 

***** 

 Looking beyond the way the circuit court’s orders are “styled,” Morrow, 412 S.C. at 539, 

773 S.E.2d at 147, the Court should conclude the orders below are immediately appealable.  As 

Appellants have explained, the orders conclusively decide numerous material issues central to the 

claims and defenses in play, strike out portions of Appellants’ answer, and prevent the issues from 
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being litigated on the merits.  Notably, the orders also severely prejudice the Police Department 

by conclusively establishing these material issues, even though the Police Department denied 

many of the same requests for admission that the circuit court ultimately deemed admitted.  See 

Ex. B.  This appeal should proceed so that Appellants may challenge the circuit court’s errant 

determination that presentation of the merits would not be subserved by allowing Appellants to 

amend the admitted requests for admission.4   

II. The Court should deny Respondent’s request for sanctions.  

 Pursuant to Rule 269, SCACR, the appellate court may impose sanctions where an appeal 

“is frivolous or taken solely for the purposes of delay, or is not in compliance with these Rules.”  

In his Motion, Respondent requests the imposition of such sanctions, claiming that Appellants 

pursued this appeal for the “improper purpose of delaying, yet again, this case being tried before 

a Sumter County jury.”  Mot. at 14.  In support of that position, Respondent argues that “Appellants 

know their appeal is improper,” as Appellants’ counsel have previously been involved in other 

interlocutory appeals.  Mot. at 12, 14.  Respondent further argues that the timing of Appellants’ 

notice of appeal suggests the appeal was taken to delay trial.  Mot. at 14.  

 Respondent falls woefully short of demonstrating that this appeal was taken with the goal 

of delaying proceedings, much less that the appeal was taken “solely for the purposes of delay.”  

Rule 269, SCACR.  The discussion above makes clear that Appellants pursue this appeal to 

 
4 Appellants’ appealability arguments focus on the portions of the circuit court’s orders discussing 
the requests for admission to the City.  Appellants recognize that the portion of the order denying 
Appellants’ motion for summary judgment is not immediately appealable.  However, Appellants 
respectfully request that the Court also review the circuit court’s summary judgment ruling because 
there is another appealable issue before the Court.  See Hite v. Thomas & Howard Co., 305 S.C. 
358, 360, 409 S.E.2d 340, 341 (1991) (“[A]n order that is not directly appealable will nonetheless 
be considered if there is an appealable issue before the Court and a ruling on appeal will avoid 
unnecessary litigation.”), overruled on other grounds by Huntley v. Young, 319 S.C. 559, 462 
S.E.2d 860 (1995). 
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preserve their right to litigate this case on the merits rather than being bound by sweeping 

admissions that would operate to prevent a jury from deciding the issues on the evidence presented 

at trial.   

 Respondents’ arguments to the contrary are without merit.  Respondent need not point to 

other cases to attempt to show Appellants’ familiarity with the rules governing appealability.  

Appellants and the undersigned acknowledge those rules, including the “general” rule that 

discovery orders are not immediately appealable.  Grosshuesch, 377 S.C. at 30, 659 S.E.2d at 122.  

However, Appellants rely on the case law recognizing that appealability is “determined on a case-

by-case basis,” Morrow, 412 S.C. at 538, 773 S.E.2d at 146, and Appellants would not take this 

appeal if they did not believe that the order is appealable under section 14-3-330. 

 Finally, Respondent’s argument about the timing of Appellants’ notice of appeal also fails 

to reveal any improper conduct.  Appellants served and filed their notice of appeal on April 2, 

2025—14 days after the circuit court’s order denying their motion to reconsider.  See Rule 

203(b)(1), SCACR (providing a notice of appeal must be served within 30 days after receipt of 

notice of the order and a motion to alter or amend stays the time for appeal).  Although Appellants 

acknowledge the appeal was taken shortly before the April 7 trial roster, that result was 

unavoidable in light of the timing of the circuit court’s March 19, 2025 order and the scheduling 

of the roster.  Again, however, Appellants do not pursue this appeal to delay proceedings; 

Appellants pursue this appeal with the goal of obtaining a trial on the merits.   
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CONCLUSION 

 For the foregoing reasons, the Court should deny Respondent’s Motion in its entirety.  
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