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action, which was to obtain a copy of the Power of Attorney on file with Pinedale Residential 


Center.  To complete this action, Defendant made sure to the vehicle driven by Plaintiff Christine 


Jernigan and carrying Mrs. Ann Martin stayed on the side of the road while Defendant sent 


another employee to Pinedale Residential Center to obtain a copy of the Power of Attorney is 


had on file and return to the site of the stop to ensure the information was correct and Mrs. Ann 


Martin was not in harm’s way, as it does for all citizens of Kershaw County.  Unfortunately, this 


verification process required Plaintiff Christine Jernigan and Mrs. Ann Martin to stay on the side 


of the road for approximately 45 minutes; however, it was imperative to ensure the safety of Mrs. 


Ann Martin.  The Officers were also dealing with phone calls from Justin Jernigan while 


attempting to resolve the situation.  Once a copy of the Power of Attorney in the possession of 


Pinedale Residential Center was returned to the scene where Plaintiff Christine Jernigan and 


Mrs. Ann Martin were located, the next move Defendant was required to take was to contact the 


Power of Attorney on the current document authorizing Mrs. Sharon Wright to act in the best 


interest of Mrs. Ann Martin.  This situation is clearly not a “criminal matter” and is a “civil 


matter” which does not require the immediate intervention of Defendant.  In recognizing this 


situation as a “civil matter” Defendant determined it was in the best interest of everyone to 


handle this matter with the Probate Court and contacted Mrs. Sharon Wright to decide what Mrs. 


Ann Martin should do for health, safety, and welfare.   


 The situation on June 29, 2022, is a “civil matter” as explained above; therefore, 


Defendant has no formal record of the situation.  Defendant’s practice is to write reports for 


situations involving a “criminal matter” and not ones involving a “civil matter.”  At no point in 


time is Defendant attempting to hide any information from Plaintiffs.  Again, Defendant simply 


cannot provide information it does not possess.  After a diligent search, all documents known to 


the Sheriff’s Department that in its possession that have any relation to this situation have been 


produced to Plaintiff!   
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 PARAGRAPH 5:  More specifically, on June 29, 2022, at approximately 11:30am, my 
86-year-old-grandother, Ann Berry Martin, was traveling with her daughter, Christine Pratt 
Jernigan, along Hermitage Pond Road, toward Bishopville Highway in Camden, Kershaw 
County.  As my Mom/Grandmother were nearing this intersection, oncoming Kershaw County 
Sheriff’s Department vehicles drove past, quickly changed directions, and directly pursued with 
flashing blue lights and sirens.  My mother and grandmother were detained and questioned for 
one hour or so.  I drove to the Sheriff’s Department in Lugoff and arrived approximately 20mins 
into the stop/detention.  I requested officers I spoke with at the Office to release my mother and 
grandmother unless charged with a crime.  Neither Deputy Branham (who was on the scene and 
whom I spoke with via phone) nor the officers at the Kershaw County Sheriff’s Office – which 
included at least Office Taylor (1st shift, whom I believe to have been the ranking officer in 
charge at that time) and a younger female officer – ever mentioned any suspected or potential 
criminal charges. 


 
 EXPLANATION:  Defendant responded to Plaintiff Justin Jernigan in good faith.  


Defendant cannot provide an articulate response to Paragraph 5 because Plaintiff Justin Jernigan 


does not make a request of Defendant.  Again, after a diligent search, all documents known to the 


Sheriff’s Department in its possession that have any relation to this situation have been produced 


to Plaintiff.   


 PARAGRAPH 6:  I would respectfully request all public records concerning my 
interactions with the Department during the relevant times of June 1, 2022, to present.  More 
specifically, on the evening of June 29, 2022, I also contacted the Department dispatch line.  I 
requested to speak with an officer regarding an incident report with respect to the actions taken 
with respect to my mother and grandmother and involving myself also.  I was on hold for 
approximately 30 minutes before hanging up and calling dispatch again.  I was eventually 
connected by dispatch to Corporal Taylor (2nd Shift).  Corporal Taylor (2nd Shift) stated that no 
incident report could or would be generated because no criminal conduct or potential criminal 
conduct was ever at issue.  According to Officer Taylor (2nd Shift), this was a “civil matter,” and 
the Department does not prepare any reports in situations that never involved the possibility of 
criminal charges.  Officer Taylor (2nd Shift), however, also declined to specify if the Department 
would take the same conduct in a similar situation arose. 


 
 EXPLANATION:  Defendant responded to Plaintiff Justin Jernigan in good faith.  


Defendant acknowledged and provided the information requested above when Plaintiff Justin 


Jernigan states, “I would respectfully request all public records concerning my interactions with 


the Department during the relevant times of June 1, 2022, to present.  More specifically, on the 


evening of June 29, 2022, I also contacted the Department dispatch line.”  Again, these records 


were provided to Plaintiff Justin Jernigan.   
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 First, Plaintiff Justin Jernigan requests “…all public records concerning my interactions 


with the Department during the relevant times of June 1, 2022, to present.”  Plaintiff Justin 


Jernigan’s interactions with Defendant during the relevant times involve his phone call on June 


28, 2022, his phone calls on June 29, 2022, and his in-person visit to Defendant on June 29, 


2022.   


 The phone call on June 28, 2022 was not recorded by the Sheriff’s Department.   


 The existing phone call records/logs from June 29, 2022, were provided to Plaintiff Justin 


Jernigan as received from Central Dispatch.  Jernigan now complains that the calls have been 


redacted.  The Sheriff’s Department is not aware of any redaction.   


 There is no recording of the in-person visit by Plaintiff Justin Jernigan to the Sheriff’s 


Department on June 29.   


 Despite Plaintiff’s protests, no incident report exists.  In Plaintiff’s recent email 


submission dated May 23, 2023 at Paragraph B, plaintiff again mis-states Kershaw County 


policy.  This was discussed in detail at the original hearing on this motion.  Plaintiff’s original 


memorandum in support of this motion for sanctions at page 5 states that the KCSO knew based 


on Chapter 209 of its policy manual referring to records that reports must be prepared 


documenting all ”citizen requests for services that an officer is dispatched … to investigate”.  


Plaintiff mis-quotes the policy.  This is a fundamental issue in this case as Plaintiff has 


contended throughout that the KCSO is lying and hiding records that must exist because the 


policy requires that.  However, the omission of language from that quote is quite telling.  The 


actual quote from Policy 209 is:   


It is Department policy to document the following categories of incidents, if they 
were alleged to occur within the Department’s jurisdiction: 
 


all citizen requests for services when an officer is dispatched, and an 
employee is assigned to investigate, or an employee is assigned to take 
action at a later time;  
 
(emphasis added as this was the language omitted by plaintiff’s counsel)  
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See, Plaintiff’s Exhibit G @ p.11 of 16 (p. 10 of policy)   
 


      In Paragraph B of Plaintiff’s recent email submission, he continues to argue that the 


policy requires that an incident report be prepared in this situation.  To justify his argument, he 


completely ignores KCSO Policy 209 and instead cites to the model policy issued by South 


Carolina Law Enforcement Accreditation, Inc.  Admittedly, KCSO’s policy cites to the model 


policy.  However, KCSO did not adopt the language of the model policy.  Instead, it includes the 


language that Plaintiff here keeps trying to omit or avoid.  The model policy obviously has been 


used as a guide in preparing KCSO policy, but has not been completely adopted.  Instead, it was 


modified to meet the needs of KCSO.  The model policy has not been adopted by law 


enforcement statewide.  Instead, each department adopts its own policy to meet the needs and 


requirements of its own circumstances and citizenry.    


 Regardless, no incident report was prepared for this particular incident.  There is no 


report to be produced.   


 The remainder of Paragraph 6 makes no request for Defendant.  Therefore, there this no 


information Defendant can search for to provide to Plaintiff Justin Jernigan.  Again, Defendant 


cannot provide information it does not possess.   


 PARAGRAPH 7:  I also respectfully request records concerning the names, ranks, dates 
of service, and/or related public information concerning all Department employees having any 
personal involvement regarding the above-described incidents that occurred in or around late 
June 2022 to present.  Included in this request are training classes taken by these individuals, 
required, or respect certifications concerning constitutional rights of private citizens in 
connection with stops, detentions, arrests, use of police powers, etc. (e.g., regarding probable 
cause, reasonable suspicion, or indications of unlawful conduct required before taking such 
steps).  I would also respectfully request similar training or certification information for all such 
individuals with respect to investigating abuse of the elderly or otherwise disabled/vulnerable 
adults. 


 
 EXPLANATION:  Defendant responded to Plaintiff Justin Jernigan in good faith.  


Defendant identified Deputies Tate, Arledge Taylor and Branham as those individuals involved 


in the incident on June 29, 2022, involving Plaintiff Christine Jernigan and Mrs. Ann Martin.  
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After identifying these individuals their personnel/training files were delivered (redacted in 


accordance with law) to Plaintiff Justin Jernigan by Mr. Tommy Morgan on August 24, 2022.  


However, an error occurred by Defendant and the personnel/training file of Deputy Branham was 


delivered on January 9, 2023, through the discovery process.  Defendant acknowledges it made a 


mistake in the previous submission of personnel/training files to Plaintiff Justin Jernigan; 


however, once we learned of that mistake we corrected the situation.    The personnel files and 


Kershaw County training files for those individuals have been produced.  


 PARAGRAPH 8:  In conclusion, I respectfully note that the essential purpose of the 
FOIA is to protect the public from secret government activity.  Campbell v. Marion County 
Hosp. Dist., 345 S.C. 274, 580 S.E.2d 163 (Ct.App.2003); see also Quality Towing, Inc. v. City 
of Myrtle Beach, 345 S.C. 156, 163, 547 S.E.2d 862, 865 (2002) (“FOIA was enacted to prevent 
the government from acting in secret.”); Wiedemann v. Town of Hilton Head Island, 330 S.C. 
532, 535 n. 4, 500 S.E.2d 783, 785 n. 4 (1998) (noting that “the purpose of the FOIA is to protect 
the public from secret government activity”). 


 
 EXPLANATION:  Defendant cannot properly respond to Plaintiff Justin Jernigan in 


Paragraph 8 because he does not make a request to Defendant. 


 PARAGRAPH 9:  Please contact me regarding any questions of concerns regarding this 
FOIA request.  I will gladly explain, limit, and/or clarify the above request as may be 
appropriate.  The purpose of this request is simply to obtain sufficient records to protect the 
public, including my family, from secret government activity because I was informed that no 
Department report would otherwise be prepared or provided. 


 
 EXPLANATION:  Defendant cannot properly respond to Plaintiff Justin Jernigan in 


Paragraph 9 because he does not make a request to Defendant.  Note however, that Mr. Jernigan 


was informed from the outset that no incident report would be prepared.   


 PARAGRAPH 10:  Lastly, the Department Form (attached hereto) indicates that body-
worn cameras are not public records under SC Code Ann. 23-1-240(G)(1).  I would respectfully 
request that body-worn camera records, if any, be preserved pending resolution of this FOIA 
request.  I would also respectfully note that any non-body-worn camera recordings, audio 
recordings of any type, dashboard cameras, etc., relevant to the above request, and falling within 
the definition of public records under FOIA, are within the scope of this request. 


 
 EXPLANATION:  Body worn cameras are not subject to FOIA.  Justin Jernigan was the 


requestor.  There was no incident report under the name Justin Jernigan and therefore no incident 


report to utilize to identify a body camera. Justin Jernigan did however request preservation.  


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 M


ay 30 3:03 P
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 303







12 
 


Unfortunately, the body worn camera was written over in accordance with the Kershaw County 


Sheriff’s Department retention schedule.  It was not pulled for preservation.   


B. Discovery Responses by Defendant Were Appropriate in the Normal and 


Recognized Practice of Law in South Carolina  


Defendant was served Plaintiffs’ First Set of Interrogatories (1-15) and Request for 


Production (1) on October 29, 2022, which Defendant did provide, in good faith to Plaintiffs.  


Unfortunately, the responses by Defendant did not meet the satisfaction of Plaintiff Jernigan.  


Below is a list of Plaintiffs’ requests, Defendant’s response, and Defendant’s explanation of the 


responses.   


 INTERROGATORY #1:  Please identify your records officer and other persons having 
legal responsibility for the categories or types of requested records falling within the reasonable 
scope of the 7.22.22 Request. 


 
 ANSWER #1:  Records Officer(s), or Other Persons Assisting in Response for the 


Kershaw County Sheriff’s Office are: (1) Autumn Furniss; (2) Chelsea Cockrell; AND (3) 
Captain Kevin Lynch (Admin. Captain). 


 
 EXPLANATION #1:  Defendant provided Answer #1 in good faith.  At the time the 


discovery requests were made the initial employee of Defendant who handled Plaintiff Justin 


Jernigan’s July 22, 2022, FOIA Request no longer worked for Defendant.  Autumn Furniss and 


Chelsea Cockrell who were and are currently employed by Defendant combined to pick up any 


professional gap left by the recently departed employee.  Kevin Lynch (Admin. Captain) is the 


individual responsible for the administrative tasks and duties for Defendant. 


 Plaintiffs have asked Defendant to “Please amend KCSO’s Answer #1 to affirmatively 


identify KCSO’s records officer (Exhibit A).  Alicia Joe was the original records officer at the 


time the request was made.  However, she is no longer employed. Now, when a FOIA request is 


made, the interim designees for responses are Autumn Furniss and Chelsea Cockrell.  They work 


under the supervision of Captain Kevin Lynch.  
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 INTERROGATORY #2:  Please identify all KCSO Records Policies.  For example, any 
such public records policies, supplementing, enlarging, and/or otherwise differing from the 
requirements, schedules, and/or standards of the Records Regulations.   


 
 ANSWER #2:  Kershaw County Sheriff’s Office Policy Manual:  Chapter 209 – Records 


 EXPLANATION #2:  Defendant provided Answer #2 in good faith.  At the time the 


discovery request was made Defendant provided Plaintiffs with Chapter 209, in its entirety, 


which covers Records for the Kershaw County Sheriff’s Department.  That is the records policy 


and includes all policies relevant to the reporting records Plaintiff is requesting.   


 INTERROGATORY #3:  Please identify and describe, based upon the governing 
Records Regulations and/or KCSO Records Policies (e.g., in response to IROG No. 2), those 
categories or types that apply, correspond, or potentially apply to requested records falling within 
the reasonable scope of the 7.22.22 Request.  For example, the follow categories under the 
relevant Records Regulations and/or KCSO Records Policies:  incident, supplemental, 
memorandum, or informational reports, daily shift reports, training files, dispatch records, 
complaint cards, radio logs, emergency call records to KCSO and 911 phone logs involving 
KCSO. 


 
 ANSWER #3:  Please see Defendant’s Answer #2.  The policies speak for themselves.  


Plaintiff and Plaintiff’s counsel can interpret the policies. 
 
 EXPLANATION #3:  Defendant provided Answer #3 in good faith.  Answer #3 refers 


to Answer #2 due to the fact Plaintiffs again are asking for records.  If Plaintiffs have any 


question(s) regarding records it is most advantageous for Plaintiffs to review Chapter 209 – 


Records provided by Defendant.  At no time is Defendant attempting to provide an “off-key” 


answer to Plaintiffs.   


 INTERROGATORY #4:  If any public records falling within the reasonable scope of 
the 7/22/22 request have been destroyed or otherwise rendered unavailable, please identify such 
records, and describe the underlying circumstances, including how and/or if the requirements, 
schedules and/or standards for disposal were met or not met based upon the governing records 
regulations and/or KCSO records policies. 


 
 ANSWER #4:  Kershaw County Sheriff’s Office is an agency of limited resources.  


Often the Kershaw County Sheriff’s Office will utilize various methods to assist the citizens of 
Kershaw County effectively and efficiently, including: (1) the Kershaw County Sheriff’s Office 
retains records of non-criminal incidents (“Public Contact”) on a limited basis, and this call was 
not recorded; AND (2) the Kershaw County Sheriff’s Office will also utilize the cellular 
telephones of its employees to assist the citizens of Kershaw County.  Incidents and information 
from June 28, 2022, and June 29, 2022, falling within these common methods of operation for 
the Kershaw County Sheriff’s Office are: (1) Mr. Jernigan’s attempt to report exploitation of a 
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vulnerable adult to Kershaw County Sheriff’s Office does not exist as no recording was made; 
(2) Phone Call from a Kershaw County Sheriff’s Office investigator to Deputy Branham does not 
exist because recordings between personal cell phones of Kershaw County Sheriff’s Office 
employees are not recorded; (3) Phone Call from Deputy Branham to Mr. Justin Jernigan does 
not exist because records of calls between personal cellular telephones are not recorded; AND 
(4) Body-Worn Cameras associated with incidents occurring on June 29, 2022, involving 
responding officers concerned non-criminal matters and are no longer retained.  The standards 
for retention were met. 


 
 EXPLANATION #4:  Defendant provided Answer #4 in good faith.  Defendant, 


emphatically takes the records laws and regulations seriously, and any remarks to the contrary 


are disrespectful to law enforcement in Kershaw County.  Plaintiffs are asking for any records 


which may have been destroyed and/or which may be unavailable.  Through numerous and 


lengthy conversations Defendant’s good faith belief was Plaintiffs are attempting to locate: (1) 


video recordings of Plaintiff Justin Jernigan while he is at the Kershaw County Sheriff’s Office; 


(2) Audio Recording(s) of Kershaw County Sheriff’s Deputies Grant Arledge and Joseph 


Branham while Plaintiff Christine Jernigan and Mrs. Martin are stopped after leaving the 


Pinedale Residential Center; and (3) recordings of phone conversations between Plaintiff Justin 


Jernigan and Deputy Joseph Branham on June 29, 2022, by utilizing the body-worn camera 


recordings from Deputy Branham’s body-worn camera. 


 Kershaw County Sheriff’s Office utilizes cameras at the main entrance of its primary 


office located at 821 Ridgeway Road, Lugoff, South Carolina 29078.  On the morning of July 22, 


2022, Plaintiff Justin Jernigan learned Plaintiff Christine Jernigan and Mrs. Martin were, based 


on probable cause, involved in a investigative stop by the Kershaw County Sheriff’s Office.  


Once Plaintiff Justin Jernigan learned of this incident, he proceeded to the Kershaw County 


Sheriff’s Office to speak with anyone who may be able to educate Plaintiff Justin Jernigan as to 


the situation as it unfolded and the relevant circumstances.  Although Plaintiff Justin Jernigan is 


correct, there are cameras utilized at the entrance of the Kershaw County Sheriff’s Office, this 


information is not recorded.  Since the information is not recorded it is not able to be produced 


by Defendant.   
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 While Plaintiff Christine Jernigan and Mrs. Martin were engaged with Defendant during 


the stop, Plaintiff Christine Jernigan used her cell phone and spoke with Plaintiff Justin Jernigan 


on his cell phone.  During the stop Deputy Branham, while standing in the rain, stood next to the 


passenger side of the vehicle to keep Mrs. Martin calm, and engaged in casual conversation with 


Mrs. Martin to ensure she was comfortable during the encounter.  At some point during this 


encounter, Plaintiff Christine Jernigan volunteers her cell phone through the passenger side of 


her car to Deputy Branham for the sole purpose of allowing Deputy Branham to speak with 


Plaintiff Justin Jernigan.  This conversation was, at all times, carried out through the use of 


personal cell phones of Plaintiff Justin Jernigan and Plaintiff Christine Jernigan.  There is no 


record of this phone conversation.  It is Defendant’s belief; Plaintiff Justin Jernigan requested the 


body-worn camera of Deputy Branham for the purpose of capturing any information from this 


phone call.  Unfortunately, this information is not available.  It is not reasonable to believe the 


Kershaw County Sheriff’s Office would record personal phone calls without probable cause.   


 June 28, 2022, Plaintiff Justin Jernigan called the Kershaw County Sheriff’s Office 


allegedly to report a concern he had regarding the potential exploitation of a vulnerable adult, 


Mrs. Martin, at the Pinedale Residential Center.  Plaintiff Justin Jernigan’s phone call was placed 


by his personal cell phone.  Deputy Branham was the person who was given the message to call 


Plaintiff Justin Jernigan to follow-up on the inquiry.  Deputy Branham, utilizing his personal cell 


phone, contacted Plaintiff Justin Jernigan, and spoke with him about any concerns Plaintiff Justin 


Jernigan may have about the exploitation of a vulnerable adult.  Deputies with the Kershaw 


County Sheriff’s Office are not given cell phones to use for business purposes.  Deputy 


Branham, was trying to use his personal resources to ensure the citizens of Kershaw County are 


being protected and cared for by any means available to him.  Again, this phone conversation 


took place between two (2) personal cell phones; therefore, no recording of this conversation is 


available for Plaintiff Justin Jernigan to view.  Defendant had no probable cause to record this 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 M


ay 30 3:03 P
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 307







16 
 


conversation, so a recording does not exist.  Again, Defendant cannot provide Plaintiffs with 


more information than is available to Defendant and/or in Defendant’s possession. 


 Plaintiffs’ final request is for Defendant to provide any recording via body-worn cameras 


from Defendant regarding any encounters between Plaintiff Christine Jernigan and Defendant on 


June 29, 2022.  Policies of the Kershaw County Sheriff’s Office mandate the retention of body-


worn cameras in certain situations.  One of those situations involves retaining information for a 


specified period of time when it relates to a specific report number for an incident.  As 


previously stated, this incident between Plaintiff Christine Jernigan and Defendant was identified 


by Deputy Arledge and Deputy Branham as a civil issue; therefore, no criminal report was 


generated.  Without a criminal report, any information obtained by Defendant through a body-


worn camera during the normal course of business will be downloaded at the end of each shift to 


a CD.  The information located on the CD of each deputy will be purged to create space for new 


information in accordance with the records retention policy. Based on these circumstances, a 


stop involving a civil issue, with no corresponding report number was deleted from Defendant’s 


system according to the times provided in Chapter 209 – Records.   


 INTERROGATORY #5:  Please provide KCSO’s basis, reasons and/or explanations 
and describe the circumstances of the underlying decision-making process, with respect to 
KCSO’s assertions via email on July 25, 2022, that there are no public records falling within the 
reasonable scope of the 7/22/22 request to provide or make available for inspection. 


 
 ANSWER #5:  Please see Defendant’s Answer #4. 


 EXPLANATION #5:  Defendant provided Answer #5 in good faith.  Defendant’s 


Answer #5 refers to Answer #4 because they deal with the same inquiry requesting the same 


information, however worded slightly different.   


 INTERROGATORY #6:  Please provide KCSO’s basis, reasons and/or explanations, 
including citation to any supporting authorities, for the assertion in KCSO’s FOIA production 
cover letter dated August 18, 2022, that all “non-exempt” communications related records falling 
within the reasonable scope of the 7/22/22 request were provided or produced herewith. 


 
 ANSWER #6:  Each relevant document and/or record in the possession of the Kershaw 


County Sheriff’s Office and/or the Kershaw County Attorney were provided in good faith to Mr. 
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Justin Jernigan to the best of our knowledge and ability based on the information provided in the 
FOIA Request on July 22, 2022. 


 
 EXPLANATION #6:  Defendant provided Answer #6 in good faith. Defendant provided 


Plaintiffs with the only explanation it could in this situation. Defendants have in fact turned over 


each document in Defendant’s possession or known to Defendant relating to the interactions of 


Plaintiff Justin Jernigan and Plaintiff Christine Jernigan with Defendant on June 28, 2022, and 


June 29, 2022.  Again, Defendant cannot provide Plaintiffs with more information than is 


available to Defendant and/or in Defendant’s possession.  The only exempt record was the body 


camera footage that is no longer available.   


 INTERROGATORY #7:  Please provide the identity of the KCSO personnel or other 
persons having responsibility for timely providing public records falling with in the reasonable 
scope of the 7/22/22 request pursuant to FOIA and describe the communications, steps and/or 
processes taken with respect to searching, obtaining, locating and/or producing these public 
records pursuant to the legal requirements of FOIA. 


 
 ANSWER #7:  Please see Defendant’s Answer #1.  The person who initially responded 


to Mr. Jernigan’s July 2022, FOIA Request, is no longer employed with the Kershaw County 
Sheriff’s Office; therefore, we do not have access to the information requested. 


 
 EXPLANATION #7: Defendant provided Answer #7 in good faith. Defendant referred 


Plaintiffs to Answer #1 because Plaintiffs are essentially asking the same question as they posed 


in Interrogatory #1.  Although this question was previously asked, Defendant’s answer is the 


same as the previous version of the question because it is the only answer Defendant can 


provide.  Again, Defendant cannot provide Plaintiffs with more information than is available to 


Defendant and/or in Defendant’s possession. 


 INTERROGATORY #8:  Please provide the basis, reasons and/or explanations, 
including citation to any supporting authorities, with respect to KCSO’s assertions via email on 
August 18, 2022, that it considered all FOIA and non-FOIA matters raised by Plaintiffs to be 
“closed” at such time. 


 
 ANSWER #8:  Kershaw County Sheriff’s Office’s statement via email on August 18, 


2022, stating “all FOIA and non-FOIA matters raised by Plaintiffs to be ‘closed’ at such time” 
was made in good faith by the Kershaw County Sheriff’s Office through the Kershaw County 
Attorney after exhaustive efforts were made above and beyond the statutory requirements to 
satisfy Mr. Jernigan’s FOIA Request on July 22, 2022. 
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 EXPLANATION #8:  Defendant provided Answer #8 in good faith.  
 
 INTERROGATORY #9:  If KCSO contends that Plaintiffs are not entitled to receive 


any of the requested records falling within the reasonable scope of the 7/22/22 request, please 
provide KCSO’s basis, reasons and/or explanations, including citation to any supporting 
authorities. 


 
 ANSWER #9:  Kershaw County Sheriff’s Office has not made a statement in any fashion 


relating to the stance Plaintiffs are not entitled to receive any of the requested records pertaining 
to Mr. Justin Jernigan’s FOIA Request on July 22, 2022. 


 
 EXPLANATION #9:  Defendant provided Answer #9 in good faith.  Defendant 


provided Answer #9, which accurately although succinctly states Defendant has at no time 


provided any statement implying or stating Plaintiffs were not entitled to receive any 


information.  Again, Defendant cannot provide Plaintiffs with more information than is available 


to Defendant and/or in Defendant’s possession. 


 
 INTERROGATORY #10:  Please identify, respectively, all portions of the 


communications-related records produced in response to the 7/22/22 request under KCSO’s 
cover letter dated August 18, 2022, and the dash camera video under KCSO’s cover letter dated 
August 24, 2022, that have been redacted, removed and/or omitted and for all identified 
redacted/omitted portions, describe KCSO’s basis, reasons and/or explanations, including 
citation to any supporting authorities, for all such redactions, removals and/or omissions of 
public records (e.g. pursuant to FOIA). 


 
 ANSWER #10:  Kershaw County Sheriff’s Office and the Kershaw County Attorney at 


no time intentionally redacted any information and/or records which are not protected by privacy 
law(s).  Those redactions were not related to communications records but to personnel files.  We 
are not aware of any redactions to videos or audio.  Redactions on paper are apparent and 
appropriate.  The audio recordings were obtained from Central Dispatch and passed on to 
Plaintiff Jernigan in the same condition as received.   


 
 EXPLANATION #10:  Defendant provided Answer #10 in good faith.  Redactions to 


personnel files were made in accordance with law.  If Plaintiff believes that any specific 


redaction is improper, the Defendant will consider that and respond appropriately.  However, a 


blanket demand that all redactions are illegal is improper.  Any records received from Central 


Dispatch were passed on to Plaintiff as received and without redaction.  KCSO is not aware of 


any redactions being made by Central Dispatch.   
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 INTERROGATORY #11:  Please identify and describe the roles of your records officer 
or other persons having legal responsibility for maintaining, retaining and disposing of your 
BWC data pursuant to State Law, Regulations and KCSO BWC data policies with respect to all 
BWC data falling within the reasonable scope the BWC sought in the Complaint. 


 
 ANSWER #11: Please see Defendant’s Answer #1. 
 
 EXPLANATION #11:  Defendant provided Answer #11 in good faith.  The reason 


Defendant responded by referring Plaintiffs to Answer #1 is Plaintiffs are essentially asking the 


same questions regarding the same employees of Defendant.   


 INTERROGATORY #12:  Please identify all governing BWC data policies relating to 
or affecting the creation, maintenance, retention and/or disposal with respect to BWC data falling 
within the reasonable scope sought in the Complaint. 


 
 ANSWER #12:  Kershaw County Sheriff’s Office Policy Manual:  Chapter 508 – Body 


Worn Cameras. 
 
 EXPLANATION #12:  Defendant provided Answer #12 in good faith.  Defendant 


answered the question to the best of its ability based on the information in the possession of 


Defendant.  At the time the question was answered it is impossible to understand exactly what 


Plaintiffs may be searching for regarding body-worn cameras.  The best possible way to provide 


Plaintiffs with information is to provide them with the Chapter 508 – Body Worn Cameras 


utilized by the Kershaw County Sheriff’s Office.  The retention policy has also been provided.   


 INTERROGATORY #13:  Please provide your basis, reasons and/or explanations, 
including citation to any alleged supporting authorities, as to why Plaintiffs are not entitled to 
receive any portion of the BWC data falling within the reasonable scope sought in the 
Complaint. 


 
 ANSWER #13:  There is nothing to produce because data was written over in 


accordance with policy.   
 
 EXPLANATION #13:  Defendant provided Answer #13 in good faith.  See also S.C. 


Code Section 23-1-240(G)(1) and (g)(5) which provides that body worn cameras are not subject 


to FOIA and that a person that is the subject of a body worn camera or a civil litigant can request 


the recording pursuant to the South Carolina Rules of Civil Procedure the South Carolina Rules 


of Criminal Procedure or a court order.  At that time, Plaintiff did not make a request pursuant to 
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any pending proceeding under the rules of court or any court order as there was no such 


proceeding pending in General Sessions or Common Pleas.  Therefore, body worn camera video 


was not subject to FOIA.   


 INTERROGATORY #14:  If any of the BWC data falling within the reasonable scope 
sought in the Complaint has been destroyed or otherwise rendered unavailable, please identify all 
such BWC data and describe the underlying circumstances, including how or if applicable BWC 
disposal policies were or were not followed in this regard. 


 
 ANSWER #14:  Please see Defendant’s Answer #12. 
 
 EXPLANATION #14:  Defendant provided Answer #14 in good faith.  Further, 


throughout this proceeding and the discovery responses, Plaintiff has been informed that the 


body worn camera was not pulled for preservation and was written over in accordance with the 


retention schedule.   


 INTERROGATORY #15:  If you contend that KCSO should not be required to bear the 
costs, expenses and/or fees of this action pursuant to FOIA, please provide your basis, reasons 
and/or explanations, including citation to any alleged supporting authorities. 


 
 ANSWER #15:  Kershaw County Sheriff’s Office should not be required to bear the 


costs, expenses and/or fees of this action related to Mr. Justin Jernigan’s FOIA Request dated 
July 22, 2022, based on the fact the Kershaw County Sheriff’s Office and the Kershaw County 
Attorney made every effort, in good faith, to go above and beyond the required actions of a 
Kershaw County Employee to satisfy the requests of Mr. Justin Jernigan based on the 
information provided in the FOIA Request on July 22, 2022.  Further, Christine Jernigan is not a 
proper party entitled to costs and fees, as she never served a FOIA Request.  Justin Jernigan is 
not a proper party entitled to fees as he is not a resident of South Carolina and therefore, is not 
entitled to bring an enforcement action.   


 
 EXPLANATION #15:  Defendant provided Answer #15 in good faith.  Defendant based 


all  its actions from the July 22, 2022, FOIA request submitted by Plaintiff Justin Jernigan.  As 


the requestor on the FOIA request, Plaintiff Justin Jernigan was the primary source Defendant 


used to search each record in its possession.  As his requests were clarified over time, additional 


information has been submitted.  At this point, KCSO believes that all information in existence 


responsive to his FOIA requests has been produced.   


C. Motion to Amend Answer to Conform to the Evidence.   
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 At the hearing on this matter, the Defendant orally moved to be allowed to amend its 


answer to confirm to the evidence.  In responding to the complaint, this Defendant admitted that 


Justin Jernigan filed the FOIA request on behalf of his mother.  His mother is a Plaintiff in this 


proceeding.  However, in reviewing the actual FOIA request, he did not file it on behalf of his 


mother.  He was the only requestor.  See Exhibit 1.  That certainly is relevant to the response to 


the request.  The Plaintiff is not prejudiced by correcting the pleadings to accurately reflect who 


the requestor was on the underlying FOIA request.   


 Amendments to the pleadings are to be liberally granted unless there is legal prejudice.  A 


simple amendment to the answer causes no legal prejudice here.  The KCSO should be allowed 


to amend to reflect the true FOIA requestor as that is certainly relevant to their responses and this 


action.   


 
IV. CONCLUSION 


 Defendant is now, and at all times during the course of each interaction with Plaintiffs,  


acting and has acted in good faith with Plaintiffs towards the resolution of this situation.  


Defendant followed the Order of Judge Jocelyn Newman and adhered to as well as fully 


complied with the South Carolina Freedom of Information Act vis-à-vis Plaintiffs’ requests 


withing the required 20 days from the hearing on December 19, 2022.  Defendant has provided 


Plaintiffs with discovery responses, appropriate and timely in the legal community in South 


Carolina based on the normal customs and courtesies.  Although, in retrospect, Defendant may 


have been able to provide answers with more detail than previously stated, at no time were any 


answers or requests for production done so in bad faith.  Defendant has provided each document 


requested which exists in Defendant’s possession.   


 
(Signature to follow on page 22) 
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      MORRISON LAW FIRM, LLC 
 
      By:  s/  David L. Morrison___________ 
           David L. Morrison (Bar #4101) 
           7453 Irmo Drive, Suite B 
           Columbia, South Carolina 29212 
           Phone:  (803) 661-6285 
           Fax:      (803) 661-6289 
           E-mail:  david@dmorrison-law.com  
 
      Attorney for Defendant 
 
Columbia, South Carolina 
 
May 30, 2023 
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


06/02/2023


✔


2022CP2800782


Plaintiff’s Motion for Sanctions/Contempt, heard on April 27th, 2023 is denied. Formal
order to follow.


Sheriffs Office Kershaw CountyChristine Jernigan et al


Kershaw


✔


✔
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E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Kershaw Common Pleas


Case Caption: Christine  Jernigan , plaintiff, et al VS   Sheriffs Office Kershaw
County


Case Number: 2022CP2800782


Type: Order/Electronic Form 4


So Ordered


s/ Daniel Coble, 2774


Electronically signed on 2023-06-02 12:54:17     page 3 of 3
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) FOR THE FIFTH JUDICIAL CIRCUIT 
COUNTY OF KERSHAW   ) CASE NO.: 2022-CP-28-00782 
      ) 
Christine Jernigan, et al.,    )   


)         
Plaintiffs, )               


) NOTICE OF MOTION AND                 
v.                                             ) MOTION TO RECUSE, VACATE,  


) AND REASSIGN; OR, 
Kershaw County Sheriff’s Office,       ) ALTERNATIVELY, TO RECONSIDER  
      )           INTERLOCUTORY ORDER                                


Defendant. )   
____________________________________) 
 
TO:  DAVID MORRISON, ESQ., ATTORNEY OF RECORD FOR DEFENDANT 


KERSHAW COUNTY SHERIFF’S OFFICE  
 
 
 
 
 
 
 
 
 
 
     Respectfully submitted, 


      


By: /s/Justin A. Jernigan  


Justin A. Jernigan, Esq. (S.C. Bar No. 74954)  
7148 Stirrup Court, Weddington, NC 28104  
Ph: 864-710-5029   
Email: justin.a.jernigan@gmail.com  
 
This 14th day of July 2023 


 


 
ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN 
(COUNTS I & II), AND PRO SE (COUNT II) 
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 PLEASE TAKE NOTICE THAT, pursuant to Judicial Canon 3E(1), CJC, Rule 501, 


SCACR, Plaintiffs respectfully move this Court:  (i) for recusal of the Honorable Daniel M. 


Coble (the “Judge”); (ii) to vacate the Judge’s June 2, 2023, Order denying Plaintiffs’ February 


23, 2023, Motion for Sanctions/Contempt and further briefing (collectively, the “Underlying 


Motion”); and (iii) for the Underlying Motion to be reassigned for resolution.   


Alternatively, pursuant to Rule 54(b), SCRCP, Plaintiffs respectfully move this Court for 


reconsideration, revision, and/or modification of the interlocutory June 2, 2023, Order denying 


the Underlying Motion.   


I.  INTRODUCTION 


Judges must approach each case with an open mind, fairly enforce the rule of law, and 


render unbiased decisions.  It is equally important for a judge to avoid conduct that would raise 


objectively reasonable questions as to whether his or her decision-making process was conducted 


in a fair and impartial manner.  See John P. Freeman, Appearance of Impropriety, Recusal, and 


the Segars-Andrews Case, 62 S. C. L. Rev. 485 (2011).  When a judge engages in conduct that 


places the impartiality of his or her decision into reasonable doubt, public faith in the integrity 


and independence of our judicial system is damaged.  


Plaintiffs respectfully submit that a well-informed party, attorney, and/or judicial ethics 


observer (the “well-informed observer”) would have reasonable questions regarding whether the 


Judge’s decision-making process for the June 2, 2023, Order denying the Underlying Motion 


was fair and impartial.  See id. at 488-89.  As discussed herein below, the Judge’s conduct and 


communications at the April 27, 2023, hearing and thereafter place the impartiality of the June 2, 


2023, Order denying the Underlying Motion into reasonable doubt.  See infra, §V. at ¶¶43, 50-


51, 53, 64-79, and 82-84,  
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Undersigned counsel has not only a duty to his client, but also an “independent 


responsibility as an officer of the court” to raise these appearance-based concerns so that the 


issues can be directly confronted, fully addressed, and resolved in a timely manner.  In re 


Bernard, 31 F.3d 842, 847 (9th Cir. 1994).  Taking any other course of action would risk 


“undermining public confidence in our judicial system.”  Id.   


Alternatively, Plaintiffs respectfully submit that reconsideration, revision, and/or 


modification of the interlocutory June 2, 2023, Order is warranted pursuant to Rule 54(b), 


SCRCP, for the reasons of record and as further discussed below. 


II.  BACKGROUND  


The present Motion is submitted to raise reasonably perceived appearance-based 


impartiality concerns from the perspective of the well-informed observer and does not question 


the Judge’s subjective intentions or personal integrity.  


A.   The Parties and the Surrounding Circumstances 


 Defendant Kershaw County Sheriff’s Office (“KCSO”) is a county law enforcement 


agency which is believed to total around one-hundred officers, employees, and/or agents, 


including officers who provide security services during this Court’s proceedings in Kershaw 


County.  KCSO is represented in this case by experienced litigation counsel of record David 


Morrison, Esq.  Mr. Morrison is a well-known local area attorney and has been defending cases 


filed against law enforcement agencies for over thirty years.   


 In contrast, Plaintiffs are private citizens who do not live in the local area and are 


appearing as strangers before this Court.  Undersigned counsel is a North Carolina patent 


attorney making his first appearance in state court in the present case.   
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 In view of the status of the respective Parties and counsel in this case, and the 


surrounding circumstances, maintaining the appearance of judicial impartiality is particularly 


critical.  This Court’s decisions must be, and must appear to be, based solely on the facts of 


record and the law rather than inappropriate factors such as the identity or status of the respective 


parties or attorneys that appear before the Court.   


B.   The Relevant JMSC Records 


The well-informed observer would be familiar with the relevant publicly available 


records of the South Carolina Judicial Merit Selection Commission (“JMSC”).1  The JMSC 


records show that the Judge previously served as an assistant solicitor for this Judicial Circuit for 


approximately five years, from November 2012 to July 2017.  See 2021 JMSC Report at 50.  


Given that Kershaw County is part of this Judicial Circuit, and solicitors work in partnership 


with law enforcement on criminal matters, it would be reasonable for the well-informed observer 


to expect a higher level of care in the present case to avoid potential appearance-based partiality 


towards KCSO. 


As also indicated in the JMSC records, before nomination and election to this Judicial 


Circuit beginning in January 2023, the Judge’s prior civil discovery experience – i.e., the subject 


matter of the Underlying Motion – was relatively limited.  As a candidate, the Judge candidly 


acknowledged and addressed the fact that the discovery rules of the SCRCP were a specific area 


that he would need to focus on if he were to be elected to the Circuit Court bench.  See Nov. 17, 


2020, JMSC Hearing Tr. at 129:25 to 130:7; Nov. 16, 2021, JMSC Hearing Tr. at 74:2-14.   


The Judge’s oral communications and conduct at the hearing on April 27, 2023, however, 


suggested that he took a dim view of Plaintiffs’ February 10, 2023, “Rule 11” Letter (Ex. A) and 


 
1 The relevant JMSC reports and transcripts are accessible via the South Carolina Legislature’s website.  See 
<www.scstatehouse.gov/JudicialMeritPage/GeneralInfoJMSC/Judmerit.php>. 
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the “serious allegations” leveled against KCSO and its attorneys via the Underlying Motion.  See 


infra, §V. at ¶¶51-54.  Undersigned counsel respectfully notes that he had never previously been 


forced to resort to motion practice to obtain written discovery and document production, much 


less to raise issues with respect to an opposing party and its counsels’ concealment/destruction of 


relevant evidence.  Attorneys have an ethical obligation to preserve and not to obstruct another 


party’s access to potentially relevant evidence pursuant to S.C. R. Prof. Cond. 3.4, Rule 407, and 


to work with opposing counsel to resolve discovery matters without taking up this Court’s 


valuable time and resources pursuant to the SCRCP.  Undersigned counsel takes these important 


obligations seriously. 


C. History of Plaintiffs’ Dispute with KCSO 


 We are all fortunate to live in a country where we are born with certain inalienable 


natural rights.  Our Founding Fathers believed that these rights are part of what it means to be a 


person.  The Founders also understood that governments were only legitimate to the extent that 


they protected these rights, and that those that arbitrarily take them away have no moral 


authority.     


 On June 29, 2022, KCSO granted itself the unprecedented authority to “civilly commit” 


Plaintiffs’ beloved mother and grandmother Ann Martin (“Mrs. Martin”) to a privately-owned 


for-profit assisted living facility located in Kershaw County (“Pinedale”).  See, e.g., Ex. X 


hereto, Nov. 21, 2022, Aff. of Lt. Col. Billie Schreck, USAF, Ret’d.2  Thereafter, neither KCSO 


nor its attorneys would agree to contact Pinedale and explain that they had made a mistake.  


Specifically, that it was unlawful for KCSO, Pinedale, or anyone other than a court of competent 


 
2 As previously noted in Plaintiffs’ April 24, 2023, Memo at 5, n.3, a related case is pending before this Court, 
Jernigan, et al., v. Wright, 2022-CP-28-00967 (filed Nov. 2, 2022) (the “967 case”).  Lt. Col. Billie Schreck’s 
November 21, 2022, Affidavit, Ex. X hereto, is also of record in the 967 case. 
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jurisdiction to prevent Mrs. Martin from exercising her fundamental rights, including her right to 


voluntarily leave the privately-owned for-profit facility with members of her own family (i.e., 


Plaintiffs).   


 In the present case, KCSO has concealed and destroyed evidence, and abused the 


discovery/FOIA process, to cover up the true facts and details of its cruel and senseless actions.  


Notably, KCSO destroyed all the first-hand body-worn camera evidence for which preservation 


was explicitly requested by Plaintiffs’ counsel – orally and in writing – on multiple occasions.  


See Pls. April 24, 2023, Memo at 12-16.   


 Moreover, KCSO and its agent Kershaw County E-911/Dispatch have continued to 


conceal the June 29, 2022, audio recording of the Pinedale Administrator’s approximately one-


hour E-911 call.  See Pls. April 24, 2023, Memo, Ex. I (CFS2022-39009).  Specifically, on the 


morning of June 29, 2022, Pinedale’s Administrator Phillip Hudson accused Plaintiffs of 


committing the “crime” of standing up for Mrs. Martin and her fundamental rights as a person to 


voluntarily leave his ~$5,000/month private prison.  Id.; Feb. 20, 2023, Ex. Y hereto, Aff. of 


Susan Martin.3  At this late date, Plaintiffs question whether the audio recording evidence of Mr. 


Hudson’s fraudulent June 29, 2022, E-911 call still exists, or if this evidence has also been 


destroyed to cover up the true facts and details.  See Pls. April 24, 2023, Memo at 10-11 & Ex. N 


at 21-24. 


D. KCSO’s History of Misconduct and Abusive Discovery/Litigation Tactics 


South Carolina courts have long allowed evidence of prior or subsequent incidents to 


prove intent or lack of mistake.  Under Rule 404(b), SCRE, evidence of prior or subsequent 


wrongful acts is admissible to prove a defendant’s motive, the existence of a common scheme or 


 
3 Susan Martin’s February 20, 2023, Affidavit, Ex. Y hereto, is also of record in the 967 case. 
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plan, the absence of mistake or accident, and/or intent.  State v. Wiles, 383 S.C. 151, 679 S.E.2d 


172, 176 (2009).  In sum, the existence of prior or subsequent acts provides some evidence as to 


the existence of similar acts.  Pittman v. Galloway, 281 S.C. 70, 74-76, 313 S.E.2d 632, 635-36 


(Ct. App. 1984); Tate v. Mauldin, 157 S.C. 392, 403-04, 154 S.E. 431, 435 (1930). 


Plaintiffs have submitted evidence demonstrating that KCSO and its pre-suit counsel, 


County Attorney Tommy Morgan, have a history of abusive discovery practices.  These abusive 


discovery practices include conduct that the District of South Carolina has described in orders as 


“disturbing.”  Pls. April 24, 2023, Memo at 18 & Ex. Q.  Moreover, the U.S. Court of Appeals 


for the Fourth Circuit described KCSO’s “inaccurate statements” in discovery as “especially 


glaring” given that “in cases like this, a video recording of the incident frequently becomes the 


pivotal piece of evidence in litigation.”  Id. at 18-19, quoting Brown v. Elliot, 876 F.3d 637, 645-


46 (4th Cir. 2017) (emphasis added). 


KCSO’s current counsel of record Mr. Morrison has also previously represented KCSO 


in a disturbing case which is the subject of a May 6, 2016, Washington Post article entitled 


“South Carolina’s poisonous police culture: The death of Lori Jean Ellis.”  See Ex. Z, hereto, 


Order Approving Wrongful Death Settlement, Blakely v. KCSO, et al., 3:10-cv-00707-JFA, D.E. 


138 at 2 (D.S.C., March 22, 2013).  Plaintiffs have attached a text version of the 2016 


Washington Post article as Ex. AA hereto4 but note that the official version is free to view by 


providing an email address.5  The official online version of the Washington Post article includes 


 
4 The text version of the Article is available at <web.archive.org/web/20221206134141/https://www. 
washingtonpost.com/news/the-watch/wp/2016/05/06/south-carolinas-poisonous-police-culture 
-the-death-of-lori-jean-ellis/>. 
 
5 The official version of the Article is available at <www.washingtonpost.com/news/the-watch/wp/2016/05/06/ 
south-carolinas-poisonous-police-culture-the-death-of-lori-jean-ellis/>.   
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chilling excerpts of video deposition testimony of the impartial South Carolina Law Enforcement 


Division (“SLED”) investigators involved.6   


KCSO’s concealment and destruction of relevant evidence and abuse of the 


discovery/litigation process in this case is not a mistake or an accident.  KCSO’s concealment 


and destruction of evidence and abuse of the discovery/litigation process in this case is a 


calculated, intentional, and willful strategy.  Borrowing the well-known baseball analogy, 


Plaintiffs are requesting that this Court serve as a neutral umpire by calling “balls and strikes;” 


i.e., fairly, and impartially, applying the governing law to the facts of record.  


III.  LEGAL STANDARDS 


The Preamble of the South Carolina Judicial Canons begins, “Our legal system is based 


on the principle that an independent, fair and competent judiciary will interpret and apply the 


laws that govern us.”  Judicial independence and fairness – and the risks that appearances of 


impropriety/partiality pose to public confidence in our legal system – are fundamental principles 


set forth in the aspirational heading statements of the first three judicial canons themselves:  


Canon 1 (“uphold the integrity and independence of the judiciary”), Canon 2 (avoid “the 


appearance of impropriety”), and Canon 3 (“perform duties … impartially”).  The Preamble 


further specifies that “[w]hen the text uses ‘shall’ or ‘shall not,’ it is intended to impose binding 


obligations;” and “[w]hen ‘should’ or ‘should not’ is used, the text is intended as … a statement 


of what is or is not appropriate conduct but not as a binding rule.”    


A. Judicial Canon 3E(1) imposes a binding obligation on a judge to recuse when his or 
her impartiality might reasonably be subject to question   
 
The text of Judicial Canon 3E(1) states that a judge “shall disqualify himself or herself” 


whenever “the judge’s impartiality might reasonably be questioned” (emphasis added), and lists 


 
6 The KCSO officer who fired the fatal shot in the Ellis case currently serves as KCSO’s Chief Deputy. 
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non-limiting examples at subparts (a)-(d).  Merriam-Webster’s online dictionary indicates that 


“might” is used as the past tense of “may,” and that “may” is “used to indicate possibility or 


probability;” e.g., “you may be right,” or the “things you may need.”  Ex. BB, Definition 1(a), 


hereto.   


Accordingly, recusal is the appropriate course “whenever the judge’s impartiality” is, 


possibly or probably, subject to reasonable question.  The commentary of Judicial Canon 3B(5) 


provides that:   


A judge who manifests bias on any basis in a proceeding impairs the fairness of 
the proceeding and brings the judiciary into disrepute.  Facial expression and 
body language, in addition to oral communication, can give to parties or lawyers 
in the proceeding, jurors, the media and others an appearance of judicial bias.  A 
judge must be alert to avoid behavior that may be perceived as prejudicial.   
 


B.        The text of Judicial Canon 3D(1)-(2) collectively states that a “judge who receives 
information indicating a substantial likelihood that a lawyer [or judge] has 
committed a violation of the Rules of Professional Conduct [or the CJC] … should 
take appropriate action”  
 
The above-quoted “should” text of Judicial Canon 3D(1)-(2) is intended as a statement as 


to what the appropriate course of judicial conduct is when a judge receives information 


indicating a substantial likelihood that a lawyer or judge has committed a violation of the Rules 


of Professional Conduct or the CJC.  The commentary to Judicial Canon 3D(1)-(2) (emphasis 


added) explains that – upon receiving information indicating a substantial likelihood that a 


lawyer or judge has committed a violation – the appropriate course of judicial conduct may 


include “direct communication with the judge or lawyer who has committed the violation, other 


direct action if available, and reporting the violation to the appropriate authority or other agency 


or body.”   


Plaintiffs have provided information to this Court indicating a substantial likelihood that 


relevant records/evidence have been unlawfully concealed and destroyed, or spoliated, in 
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violation of at least S.C. R. Prof. Cond. 3.4, Rule 407, SCACR.  See Pls. April 24, 2023, Memo 


at 12-21.  The relief requested in Plaintiffs’ April 24, 2023, Memorandum constitutes “other 


direct action,” pursuant Judicial Canon 3D(2), that is presently available to this Court in order to 


uncover the true facts and resolve whether, and/or to what extent, the Rules of Professional 


Conduct have been broken.  Notably, the relief requested in Plaintiffs’ April 24, 2023, 


Memorandum includes:  “Order KCSO’s counsel to submit verified statements describing the 


efforts taken to preserve relevant records/evidence relating to the subject matter of this case and 


all relevant records/evidence that have been erased, destroyed, and/or otherwise rendered 


unavailable by KCSO.”  Id. at 1-2. 


C. Interlocutory orders are subject to revision any time prior to entry of final   
 judgment pursuant to Rule 54(b), SCRCP 


 
With respect to Plaintiffs’ alternative request for reconsideration, revision, and/or 


modification of the interlocutory June 2, 2023, Order denying the Underlying Motion, Rule 


54(b), SCRCP, states that “any order or other form of decision, however designated, which 


adjudicates fewer than all the claims … is subject to revision at any time before the entry of 


judgment adjudicating all the claims.”  The South Carolina courts do not appear to have 


interpreted and applied Rule 54(b), SCRCP, but the Fourth Circuit has held, with respect to Fed. 


R. Civ. P. 54(b), that “a district court retains the power to reconsider and modify its interlocutory 


judgments … at any time prior to final judgment when such is warranted.”  American Canoe 


Ass’n v. Murphy Farms, Inc., 326 F.3d 505, 515 (4th Cir. 2003).  Accordingly, the power to 


reconsider and modify interlocutory orders is a matter committed to the discretion of the trial 


courts. 
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IV. STANDARD OF REVIEW 


 The South Carolina Supreme Court, in Shaw v. State, held:  “After much consideration of 


the authorities, we conclude that as a general rule the judge, in determining whether to proceed 


[or recuse], must accept as true the factual allegations of a motion to disqualify.”  276 S.C. 190, 


192-93, 277 S.E.2d 140, 141-42 (1981) (citations omitted).  The allegations relating to the 


hearing on April 27, 2023, for the Underlying Motion are necessarily cast in general terms 


currently because Plaintiffs do not have a copy of the official transcript.  Plaintiffs respectfully 


defer to the relevant portions of the official transcript as to the specific communications at the 


hearing on April 27, 2023, which are generally described herein below.   


 Judicial bias or prejudice is improper when it stems “from extrajudicial sources;” i.e., 


“considerations other than what the judge learned from his [or her] participation in the case” 


based upon the record before the court.  Mallett v. Mallett, 323 S.C. 141, 145-46, 473 S.E.2d 


804, 807-808 (Ct. App. 1996) (citations omitted).  The South Carolina Supreme Court has also 


held that “a judge’s impartiality might reasonably be questioned when his [or her] factual 


findings are not supported by the record.”  Ellis v. Procter and Gamble Distributing Co., 433 


S.E.2d 856, 857, 315 S.C. 283, 285 (1993).   


V. ALLEGATIONS AND ARGUMENT 


 Plaintiffs will not restate all the reasons supporting the relief requested by the Underlying 


Motion but provide a summary below at ¶¶1 to 37.  The well-informed observer is assumed to 


possess knowledge regarding the record in this case and the controlling legal standards 


applicable to the Underlying Motion.   
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A.  The Underlying Motion 


1. Plaintiffs’ First Set of Interrogatories (Nos. 1 to 15) and Requests for Production (No. 1) 


were served on October 29, 2022.  Pls. Feb. 23, 2023, Mot., Exs. B & C.   


2. “An affirmative duty does exist to answer interrogatories and respond to requests to 


produce.”  CFRE, LLC v. Greenville County Assessor LLC v. Greenville County Assessor, 


395 S.C. 67, 83, 716 S.E.2d 877, 885 (2011). 


3. No answers, responses, or objections were, however, provided by KCSO before the 


expiration of the December 5, 2022, deadline as required by the SCRCP. 


4. KCSO’s counsel would not voluntarily agree to provide discovery as required by the SCRCP 


when counsel for the Parties discussed the matter pursuant to the requirements of Rule 11(a), 


SCRCP, on December 15, 2022. 


5. Discovery pursuant to the requirements of the SCRCP, like a lawsuit itself, “is not a 


children’s game, but a serious effort on the part of adult human beings to administer justice.”  


Griffin v. Capital Cash, 310 S.C. 288, 292, 423 S.E.2d 143, 146 (Ct. App. 1992). 


6. KCSO’s failure to provide any timely objections to Plaintiffs’ First Set of Discovery 


Requests resulted in waiver of all objections.  See Mills v. E. Gulf Coal Preparation Co., 259 


F.R.D. 118, 132 (S.D. W. Va. 2009) (“Failure to state objections specifically in conformity 


with the Rules will be regarded as a waiver of those objections.”); Sabol v. Brooks, 469 F. 


Supp. 2d 324, 328 (D. Md. 2006) (“[F]ailure to make particularized objections to document 


requests constitutes a waiver of those objections.”).7 


7. The South Carolina Court of Appeals has held that “the text of Rule 37 SCRCP tells us a 


party does not even need to file a motion to compel to request a sanction for another party’s 


 
7 See also Ex. CC, hereto, August 29, 2019, Memo to Attorneys/Parties with Discovery Motions at 2, n.2, the 
Honorable Roger M. Young, Sr., South Carolina Circuit Court of the Ninth Judicial Circuit. 
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failure to answer a properly served discovery request.”  Richardson v. Twenty-One Thousand 


& no/100 Dollars ($21,000.00) United States Currency & Various Jewelry, 430 S.C. 594, 


598-99, 846 S.E.2d 14, 16 (Ct. App. 2020). 


8. At the hearing on December 19, 2022, Plaintiffs requested that the Honorable Jocelyn C. 


Newman order KCSO to respond to Plaintiffs’ outstanding First Set of Discovery Requests 


pursuant to the requirements of the SCRCP.  See Pls. April 24, 2023, Memo., Ex. T.   


9. At the hearing on December 19, 2022, KCSO’s counsel stated that KCSO’s answers, 


responses, and document productions were “very close to being finished. …  [Plaintiffs’ 


counsel] Justin [Jernigan] wants them [i.e., the interrogatory answers] verified, so we have to 


go get someone to verify them from the sheriff’s department.”  Id., Ex. T at 11:12-16 


(emphasis added).  


10. The above quoted statements by KCSO’s counsel to Judge Newman at the December 19, 


2022, hearing demonstrate that KCSO agreed to provide verified interrogatory answers to 


Plaintiffs in compliance with the requirements of Rule 33(a), SCRCP. 


11. Judge Newman ordered KCSO to provide its answers, responses, and productions – and to 


fully respond with respect to the relevant records of Plaintiffs’ July 22, 2022, FOIA Request 


(Compl, Ex. A) – within 20 days, i.e., by January 9, 2023. 


12. Judge Newman’s December 19 and 28, 2022, Orders were orders “to provide or permit 


discovery” pursuant to Rule 37(b)(2), SCRCP.  See Kershaw County Bd. of Ed. v. US 


Gypsum Co., 302 S.C. 390, 96 S.E.2d 369 (1990) (holding that an order that was entered 


during a pre-suit hearing requiring the plaintiff to notify the defendant prior to beginning 


asbestos abatement work was an order “to provide or permit discovery” pursuant to Rule 


37(b)(2), SCRCP).  
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13. On January 9, 2023, however, KCSO served unverified, evasive, and incomplete answers to 


Interrogatory Nos. 1 to 15, and improper/incomplete responses to Request for Production No. 


1.  See Pls. Feb. 23, 2023, Mot., Ex. A at 3-17 (quoting Exs. B, C, D and E).   


14. Rule 37(a)(3), SCRCP, states that “an evasive or incomplete answer is to be treated the same 


as a failure to answer.”  


15. KCSO also failed to provide any responses addressing the relevant records of Plaintiffs’ July 


22, 2022, FOIA Request by the court-imposed January 9, 2023, extended deadline.   


16. Plaintiffs’ counsel followed up by sending emails on January 10 and 12, 2023, to KCSO’s 


counsel requesting verified interrogatory answers, as required by Rule 33(a), SCRCP – and 


as agreed to by KCSO’s counsel in December 2022 – but undersigned counsel’s January 


2023 email correspondence was ignored by KCSO’s counsel.  See Pls. Feb. 23, 2023, Mot., 


Ex. F. 


17. On February 10, 2023, Plaintiffs served their Rule 11(a), 10-Day Letter describing KCSO’s 


discovery and FOIA deficiencies, and requesting supplementation, correction, and/or 


clarification to address these issues.  See id., Ex. A at 3-17. 


18. Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter provided KCSO with a fully 


integrated document that, in summary:  (i) quoted all of Plaintiffs’ respective Interrogatories 


and Requests for Production that were at issue; (ii) inserted the relevant definitions into the 


text of the Interrogatories, in brackets, for each of the defined terms of Plaintiffs’ First Set of 


Interrogatories (i.e., the capitalized terms) for the convenience of the reader; (iii) quoted all 


of KCSO’s respective unverified Answers and Responses at issue; and (iv) provided reasons 


why supplementation by KCSO was needed to provide full, complete, and understandable 
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answers, responses, and productions in the context of the present case and pursuant to the 


SCRCP.  See Pls. Feb. 23, 2023, Mot., Ex. A at 3-17. 


19. Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter was submitted to KCSO in a good 


faith effort to fully address and amicably resolve the outstanding discovery and FOIA matters 


in accord with the requirements of Rule 11(a), SCRCP. 


20. KCSO did not, however, respond by addressing any of the discovery or FOIA deficiencies 


described in Plaintiffs’ Rule 11(a), 10-Day Letter, and did not otherwise reach out to 


Plaintiffs’ counsel to discuss these issues. 


21. KCSO’s counsel did, however, send a brief email to Plaintiffs’ counsel on the afternoon of 


February 20, 2023, indicating that KCSO was planning to provide its verified interrogatory 


answers “within the next day or two;” i.e., by February 22, 2023.  See Pls. Feb. 23, 2023, 


Mot., Ex. F. 


22. KCSO, yet again, failed to provide verified interrogatory answers on February 22, 2023. 


23. KCSO’s counsel did not otherwise contact Plaintiffs’ counsel on February 22, 2023, to 


discuss the outstanding discovery/FOIA issues. 


24. Plaintiffs were forced to file their Motion for Sanctions/Contempt on February 23, 2023, 


because of KCSO’s above-described refusal to meaningfully participate in the 


discovery/FOIA process. 


25. Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt cited and was supported by 


Plaintiffs’ attached February 10, 2023, Rule 11(a), 10-Day Letter (Ex. A); Plaintiffs’ First Set 


of Discovery Requests (Ex. B & C); KCSO’s unverified Answers and Responses (Exs. D & 


E); and related January to February 2023 email correspondence between counsel for the 


Parties (Ex. F). 
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26. Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt described Plaintiffs efforts to 


resolve the outstanding discovery and FOIA matters without the need for seeking this Court’s 


intervention, and KCSO’s corresponding failure to respond or otherwise meaningfully 


participate.   


27. Plaintiffs’ counsel reached out to KCSO’s counsel in reference to Plaintiffs’ February 23, 


2023, Motion for Sanctions/Contempt within the subsequent weeks after the Motion was 


filed. 


28. Plaintiffs’ counsel did not receive any response from KCSO’s counsel regarding the pending 


Motion at that time, but opposing counsel’s office manager kindly noted that Plaintiffs’ 


Motion would automatically be scheduled for hearing by the Clerk’s Office in due course. 


29. Thereafter, on March 28, 2023, the Clerk’s Office published and circulated a Motions Roster 


setting Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt for hearing on April 


27, 2023. 


30. The March 28, 2023, Motions Roster indicated that Plaintiffs’ supporting memorandum 


should be filed by April 24, 2023. 


31. Plaintiffs’ Memorandum with attached Exhibits G to U was filed on the morning of April 24, 


2023, in accord with the instructions that were provided on March 28, 2023, via the Motions 


Roster. 


32. Rule 6(d), SCRCP, states that supporting “affidavits may be served not later than two days 


before the hearing.” 


33. Plaintiffs’ Exhibit U is an affidavit of undersigned counsel verifying that supporting Exhibits 


A to T are, based upon personal knowledge, true and correct copies as indicated.  


34. Pursuant to Rule 6(d), SCRCP, Plaintiffs’ Exhibit U was a timely-filed supporting affidavit. 
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35. Plaintiffs’ Exhibits G, H, P, Q, R, and S were previously referred to in Plaintiffs’ February 


10, 2023, Rule 11(a), 10-Day Letter (see Ex. A at 1, 4, 5, and 8), and the then yet-to-be-


received December 19, 2022, hearing transcript (Ex. T) was referenced in the February 23, 


2023, Motion for Sanctions/Contempt on page 1, n.1.  


36. Certain of Plaintiffs’ Exhibits G to T were previously submitted to Judge Newman and 


KCSO with (Exhibit V, hereto) Plaintiffs’ December 16, 2022, Pre-Hearing Brief (i.e., Exs. I, 


J, L, N, and O) and to KCSO in February/March 2023 (Exs. H and T); certain others were 


previously produced by or otherwise within KCSO’s custody, control, and/or knowledge 


(Exs. G & M); and certain others were District of South Carolina court orders involving 


KCSO (Exs. Q), a Letter of the S.C. Attorney General re: FOIA (Ex. L), and April/May 


2022, WIS News articles concerning recent litigation involving KCSO (Exs. R & S).  


37. As was previously the case with Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter, 


KCSO did not file any response to Plaintiffs’ Motion or Memorandum prior to the hearing on 


April 27, 2023. 


38. Plaintiffs’ counsel prepared tabbed/labeled three-ring binders with copies of Plaintiffs’ as-


filed Cover Page, Table of Contents, Appendix of Exhibits, Memorandum, and most pages of 


Exhibits A to U to assist the Judge’s review of the Underlying Motion. 


39. The tabbed/labeled three-ring binders prepared by Plaintiffs’ counsel were distributed to 


counsel for KCSO on April 27, 2023, during the morning recess and to the Judge at the 


beginning of the hearing. 
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B.  The April 27, 2023, Hearing for the Underlying Motion   


40. At the beginning of the hearing on April 27, 2023, KCSO’s counsel made an oral Motion 


asserting, for unspecified and unknown reasons, that Plaintiffs’ Underlying Motion failed to 


satisfy the particularity requirements of Rule 7(b)(1), SCRCP.  


41. KCSO’s oral Rule 7(b)(1), SCRCP, Motion suggested that Plaintiffs’ April 24, 2023, 


Memorandum and Exhibits G to U had unfairly surprised and prejudiced KCSO by raising 


previously unknown grounds. 


42. Plaintiffs’ timely-filed April 24, 2023, Memorandum, however, addressed well-known 


grounds previously addressed in Plaintiffs’ December 16, 2022, Pre-Hearing Brief (Ex. V, 


hereto); February 10, 2023, Rule 11(a), 10-Day Letter (Ex. A); and February 23, 2023, 


Motion for Sanctions/Contempt. 


43. The Judge granted KCSO’s oral Motion pursuant to Rule 7(b)(1), SCRCP, without 


discussing or addressing the factual findings or conclusions of law supporting the ruling.  But 


see Ellis, 433 S.E.2d at 587, 315 S.C. at 285. 


44. After granting KCSO’s oral motion pursuant to Rule 7(b)(1), SCRCP, the Judge indicated 


that both Parties would be allowed an additional thirty (30) day period following the hearing 


to submit supplemental briefing via email.  See also Exs. DD, hereto, May 8, 2023, to May 9, 


2023, Emails re: 30-Day Supplemental Briefing Schedule. 


45. After the hearing on April 27, 2023, Plaintiffs’ counsel discovered that Rule 7(b)(1), SCRCP, 


has been interpreted to require that the movant establish resulting prejudice as a consequence 


of any alleged violation of Rule 7(b)(1), SCRCP; e.g., by identifying responsive arguments 


that the moving party was unjustly precluded from asserting due to the alleged violation.  


See, e.g., Ex. V, hereto; M & M Group, Inc. v. Holmes, 666 S.E.2d 262, 265, 379 S.C. 468 
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(Ct. App. 2008) (holding that although the defendant did not comply with the technical 


requirements of Rule 7(b)(1), SCRCP, the plaintiff waived the argument by failing to 


argue/show the trial court that the technical violation “prejudiced it or caused unfair surprise 


in any way”) (citation omitted).  


46. KCSO did not suffer any known/identifiable unfair surprise or prejudice, and, in any case, 


the additional thirty (30) day supplemental briefing period gave KCSO a full opportunity to 


present any potentially viable responsive arguments. 


47. A cursory review of KCSO’s May 30, 2023, supplemental brief/Response to the Underlying 


Motion reveals that – rather than opposing the relief requested by Plaintiffs’ Underlying 


Motion – KCSO responded instead by providing some additional information which, of 


course, Plaintiffs were forced to file the Underlying Motion to obtain. 


48. Rule 37, SCRCP, is drafted using mandatory “shall” language and should be fairly applied as 


written.   


49. The South Carolina Supreme Court has reminded circuit court judges that “it is the duty of 


the circuit court to address and resolve discovery disputes” and that the “seldom-utilized rule 


for awarding fees and imposing sanctions, SCRCP 37, is available to deter discovery 


abuses.”  South Carolina Supreme Court, Administrative Order, 2021-06-03-02 (June 3, 


2021). 


50. Plaintiffs’ counsel believes that the Judge, based upon unconscious extrajudicial 


sources/influences, expected that Plaintiffs’ counsel was to blame for the fact that KCSO and 


its counsel were appearing before the Court facing an unopposed Motion for 


Sanctions/Contempt at the hearing on April 27, 2023. 
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51. At the hearing on April 27, 2023, the Judge made troubling comments suggesting that 


KCSO’s counsel likely ignored Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter 


because the Letter included “Rule 11” in its title which is generally associated with alleged 


attorney misconduct. 


52. The Official Note to the 1989 Amendment to Rule 11(a), SCRCP, provides that “Rule 11(a) 


requires that a movant make a ‘good faith’ effort to resolve any dispute before filing a motion 


and to so certify in the motion unless the consultation would serve no useful purpose or could 


not be timely held.  This is similar to the Local Federal Rule. … Consultation may be oral or 


written.” 


53. The Judge also expressed what Plaintiffs’ counsel perceived to be disapproval of Plaintiffs’ 


Underlying Motion at the hearing on April 27, 2023, stating that Plaintiffs were coming 


before the Court making “serious allegations” against KCSO and its counsel via the 


Underlying Motion. 


54. The Underlying Motion is an unfortunate byproduct of the concealment/destruction of 


evidence and abusive discovery/litigation tactics that KCSO has voluntarily chosen to 


employ in this case, and in other cases.  


55. After failing to file any response to the Underlying Motion prior to the hearing on April 27, 


2023, KCSO also did not oppose or otherwise attempt to address any of the substantive 


spoliation of evidence, discovery, or FOIA matters of the Underlying Motion during the 


hearing itself.  


56. At the hearing on April 27, 2023, KCSO only tried to oppose two background issues. 


57. On May 23, 2023, Plaintiffs responded via supplemental email briefing with respect to Rule 


7(b)(1), SCRCP, and the two background issues that were raised by KCSO’s counsel at the 
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April 27, 2023, hearing.  Plaintiffs’ May 24, 2023, supplemental email brief and the two 


supplemental supporting exhibits attached/appended thereto are attached as Exhibits V and 


W, hereto.     


58. The primary background issue that was disputed by KCSO’s counsel at the hearing on April 


27, 2023, was the fact that KCSO’s Policy Manual, Chapter 209 – Records, includes 


documentation/reporting requirements with respect to non-criminal citizen requests for 


services that KCSO officers are dispatched/assigned to investigate.  See Pls. April 24, 2023, 


Memo. at 5. 


59. KCSO’s Policy Manual, Chapter 209 - Records, explicitly states that “documentation of law 


enforcement activity may be in the form of” CAD Reports, i.e., “Computer-aided Dispatch” 


logs/reports.  See Pls. April 24, 2023, Memo, Ex. G at 11. 


60. On December 2, 2022, KCSO did belatedly provide Plaintiffs with copies of two CAD (or 


CFS) Reports documenting KCSO’s law enforcement actions taken on June 29, 2022, in 


response to the two relevant citizen requests for services it received, respectively, on June 28 


and 29, 2023; i.e., CFS2022-39001 and CFS2022-39009.  Pls. April 24, 2023, Memo, Exs. I 


& J. 


61. It is obvious that KCSO’s Records Department attempted to deceive Plaintiffs by falsely 


asserting in its July 25, 2022, FOIA Response that there were no records or reports 


documenting KCSO’s relevant June 29, 2022, police activities because KCSO considered 


these incidents to be non-criminal, or so-called “civil,” matters (i.e., crime-fraud).  
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62. KCSO’s July 25, 2022, FOIA Response stated in full:  


 


   Pls., April 24, 2023, Memo., Ex. N at 7. 


63. Contrary to the record and KCSO’s Policy Manual, Chapter 209 - Records, KCSO’s counsel 


continued to assert at the hearing on April 27, 2023, that KCSO does not have any 


documentation or reporting requirements with respect to non-criminal citizen requests for 


services that KCSO officers are dispatched to investigate (e.g., CAD Reports).  But see 


Riddler v. City of Springfield, 109 F.3d 288, 293 (6th Cir. 1997) (holding that a litigant has a 


continuing duty of candor and may be sanctioned for continuing to assert a position that is no 


longer tenable). 


64. At the April 27, 2023, hearing, Plaintiffs’ counsel suggested that KCSO’s counsel submit a 


declaration from a KCSO Records Department officer/employee having personal knowledge 


stating, under penalty of perjury, that KCSO does not have any documentation or reporting 


requirements with respect to non-criminal citizen requests for services (e.g., CAD Reports). 


65. The Judge’s reaction and oral communications at the April 27, 2023, hearing in response to 


Plaintiffs’ above-noted suggestion raise reasonable appearance-based partiality concerns 


when viewed objectively. 


66. In response to undersigned counsel’s above-noted suggestion, the Judge stated that opposing 


counsel Mr. Morrison was “an officer of the court,” and indicated that opposing counsel’s 


attorney arguments must therefore be accepted by Plaintiffs and the Court at face value.  
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67. It is well established by the South Carolina courts, however, that attorney statements – 


“whether made during oral argument or in written briefs or memoranda” – are not evidence.  


Gilmore v. Ivey, 290 S.C. 53, 58, 348 S.E.2d 180, 183 (Ct. App. 1986) (citation omitted). 


68. Although the Judge may consider the arguments of counsel at the hearing, Plaintiffs 


respectfully submit that the Court must rely on the record created by the filings in this case, 


the SCRCP, FOIA, and the controlling case law to render its findings of fact and legal 


conclusions. 


69. The Judge’s reaction and oral communications at the April 27, 2023, hearing in response to 


Plaintiffs’ above-noted suggestion improperly elevated opposing counsel’s attorney 


statements or arguments into irrefutable evidence. 


70. The Judge’s reaction and oral communications at the April 27, 2023, hearing in response to 


Plaintiffs’ above-noted suggestion equally suggest extrajudicial bias to undersigned counsel’s 


own statements/arguments, which were also submitted in good faith as an officer of the court 


as well as pursuant to Rule 11(a), SCRCP, via the Underlying Motion. 


71. At the hearing on April 27, 2023, the Judge also indicated that, in his prior experience 


serving as an assistant solicitor for this Judicial Circuit, defense attorneys had requested law 


enforcement records that they believed should exist but, upon discussion with law 


enforcement, the records did not exist (e.g., Brady material).   


72. The Judge’s above-noted oral communications suggest that the Judge’s June 2, 2023, Order 


denying the Underlying Motion was swayed by extrajudicial sources outside of the record in 


this case. 
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73. Near the conclusion of the hearing on April 27, 2023, the Judge stated that he would need to 


review Rule 33(a), SCRCP, to determine if KCSO was required to submit verified 


interrogatory answers.  


74. KCSO’s counsel Mr. Morrison stated that in his years of practice he had rarely, if ever, been 


asked to provide verified interrogatory answers pursuant to Rule 33(a), SCRCP. 


75. As demonstrated above, however, Mr. Morrison had never previously objected to providing 


verified interrogatory answers as required by Rule 33(a), SCRCP, and had indicated to Judge 


Newman at the December 19, 2022, hearing that KCSO was going to provide verified 


interrogatory answers as requested by Plaintiffs. 


76. Plaintiffs’ counsel responded by noting that in his limited prior federal court experience 


verified interrogatory answers had always been exchanged pursuant to the same/similar 


language of the Fed. R. Civ. P. Rule 33(a)(3) counterpart, i.e., “Each interrogatory must, to 


the extent it is not objected to, be answered separately and fully in writing under oath.” 


77. The Judge indicated that undersigned counsel’s above-noted discovery experience under the 


Fed. R. Civ. P. Rule 33(a)(3) counterpart must be the “problem” with respect to the 


Underlying Motion.       


78. Rule 33(a), SCRCP, however, explicitly requires that (emphasis added) “[e]ach interrogatory 


shall be answered separately and fully in writing under oath.” 


79. Given that the Judge’s June 2, 2023, Order denied the Underlying Motion despite the explicit 


language of Rule 33(a), SCRCP, requiring verified interrogatory answers – and based upon 


the Judge’s above-noted oral communications at the hearing – the decision-making process 


appears to have been improperly influenced by extrajudicial sources.  See Ellis, 433 S.E.2d at 
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587, 315 S.C. at 285 (“a judge’s impartiality might reasonably be questioned when his 


factual findings are not supported by the record”). 


C.  Communications Regarding the June 2, 2023, Order 


80. On June 2, 2023, the Judge’s law clerk instructed counsel for the Parties to prepare and 


submit a draft/proposed written order that supports the Judge’s decision to deny Plaintiffs’ 


Underlying Motion.  Ex. EE, hereto, June 2, 2023, to July 5, 2023, Emails re: June 2, 2023, 


Order denying Plaintiffs’ Motion for Sanction/Contempt, at 6.  


81. Plaintiffs’ counsel reached out to KCSO’s counsel and briefly discussed the requested 


draft/proposed written order with opposing counsel’s office manager, but did not receive any 


response from opposing counsel. 


82. Plaintiffs’ counsel followed up with the Judge's law clerk several times over the subsequent 


weeks requesting the findings that support the June 2, 2023, Order denying the Underlying 


Motion for purposes of preparing the requested draft/proposed written order.  Ex. EE at 3-6.   


83. On July 5, 2023, a WebEx virtual conference call was scheduled for July 19, 2023, to discuss 


the proposed written order denying the Underlying Motion.  Id. at 2.  


84. Viewing the circumstances from the perspective of the well-informed observer, the 


communications relating to preparing the draft/proposed written order to support the June 2, 


2023, Order – and the lack of communication from KCSO’s counsel – would likely raise 


objectively reasonable suspicions that “the fix is in.”  Freeman, 62 S. C. L. Rev. at 505. 


85. Despite the appearance-based concerns discussed above with respect to Judicial Canon 3E(1) 


and the June 2, 2023, Order denying the Underlying Motion, Plaintiffs appreciate that the 


Judge issued his ruling within approximately one month after the hearing on April 27, 2023, 


as he had previously indicated that he planned to do.  
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86. The text of Judicial Canon 3B(8) states that a “judge shall dispose of all judicial matters 


promptly, efficiently and fairly,” and Plaintiffs respect the Judge’s dedication to moving 


cases/motions forward promptly and efficiently. 


87. In the related 967 case, Plaintiff Christine Jernigan – individually and as Mrs. Martin’s 


representative – filed a Motion for Temporary Injunction on December 6, 2022, seeking 


temporary relief to prevent Mrs. Martin from suffering irreparable harm pending final 


resolution. 


88. The most significant temporary relief requested via the December 6, 2022, Motion for 


Temporary Injunction was for this Court to confirm that Mrs. Martin is a citizen who 


possesses fundamental individual rights, including the right to voluntarily leave the privately-


owned for-profit Pinedale facility with Plaintiffs, and to enjoin third parties from continuing 


to confine her to the Pinedale facility against her expressed and well-known wishes. 


89. At present, the Motion for Temporary Injunction in the 967 case has been pending before this 


Court for a total of 220 days with no indication as to when or if any ruling will be issued.  


But see Judicial Canon 3B(8); In re Atwater, 397 S.C. 518, 528, 725 S.E.2d 686, 691 (2012) 


(“To use an oft-quoted phrase, justice delayed is justice denied.”).   


VI.  CONCLUSION 


   For the reasons set forth above, Plaintiffs’ faith in the integrity and independence of our 


judicial system has been damaged.  Plaintiffs believe that the appropriate course is for the Judge 


to recuse himself, vacate the June 2, 2023, Order denying the Underlying Motion, and for the 


Underlying Motion to be reassigned for resolution.  Alternatively, Plaintiffs respectfully request 


reconsideration, revision, and/or modification of the June 2, 2023, Order denying the Underlying 


Motion. 
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RULE 11(a), SCRCP CERTIFICATION 


Undersigned counsel of record, by the signing and filing of the above-captioned Notice of 


Motion and Motion, certifies pursuant to Rule 11(a), SCRCP, that he either (i) attempted to 


resolve this Motion with opposing counsel prior to filing the same, or (ii) maintains a good faith 


belief that such attempts to resolve the matter prior to the filing of this Motion would serve no 


useful purpose. 


 


    


 


     Respectfully submitted, 


      


     By: /s/Justin A. Jernigan   


 Justin A. Jernigan, Esq. (S.C. Bar No. 74954)  
 Email: justin.a.jernigan@gmail.com  
 7148 Stirrup Court, Weddington, NC 28104  
 Ph: 864-710-5029   


    


     This 14th day of July 2023 


    


 ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN 
 (COUNTS I & II), AND PRO SE (COUNT II) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA  


COLUMBIA DIVISION 
  


Deloris Blakely, As Personal Representative 
of the Estate of Lori Jean Ellis, 
 
   Plaintiff, 
 
vs. 
 
Kershaw County Sheriff’s Office; Tyrell 
Coleman; South Carolina Department of 
Natural Resources; and Gregg Lowery, 
 
   Defendants. 
 


Civil Action No.:  3:10-cv-00707-JFA 
 
 
 


 
 


ORDER APPROVING 
WRONGFUL DEATH 


SETTLEMENT 


 
This matter comes before the Court on a Petition of the above named Personal 


Representative seeking approval of a proposed settlement of a wrongful death and survival claim 


involving four defendants in the aggregate settlement amount of Two Million ($2,000,000.00) 


Dollars in actual damages.  See ECF No. 130. 


The Plaintiff filed the instant underlying action on February 12, 2010 as Personal 


Representative of the Estate of Lori Jean Ellis, alleging a claim for Wrongful Death on behalf of 


statutory beneficiaries and the estate pursuant to S.C. CODE ANN. §§ 15-51-10 through -60, and 


survival.  Plaintiff alleged that certain of the Defendants shot and killed Lori Jean Ellis, the 


Plaintiff’s decedent and her natural sister, on or about April 21, 2008 while they were attempting 


to serve four Magistrate’s Court bench warrants at the home of Decedent during the nighttime.  


The Plaintiff alleged in her Complaint that the Defendants South Carolina Department of Natural 


Resources (SCDNR) and Kershaw County Sheriff’s Department (KCSD) were negligent and 


grossly negligent in their training supervision and service of the warrants and that Defendants 
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E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 Jul 14 5:22 P


M
 - K


E
R


S
H


A
W


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2022C
P


2800782


page 361







 


 - 2 -


Coleman and Lowery, acting under color of state law, violated Decedent’s Fourth Amendment 


rights to be free from excessive force while being arrested.  Specifically, Plaintiff alleges that 


Defendants Coleman and Lowery used lethal force (by firing their weapons at Decedent) against 


the Decedent when she was not posing a threat of serious bodily injury or death to Defendants 


Coleman and Lowery.  Plaintiff alleged that the use of this lethal force by Coleman and Lowery 


and the gross negligence of SCDNR and KCSD combined and concurred to proximately cause 


the death of the Decedent and resulting damages. 


The Defendants all contest both the Plaintiff’s assertion of liability and the material 


allegations in the Plaintiff’s Complaint. 


The court held a hearing on the Petition on March 21, 2013.   Present at the hearing were 


Robert V. Phillips, attorney for the Plaintiff, and Michael Wren for Defendants SCDNR and 


Lowery and David Morrison for Defendants KCSD and Coleman.  Plaintiff was also present. 


 Having reviewed the Petition and the pleadings in the underlying wrongful death and 


survival action, having heard and considered the representations of counsel, and having heard the 


testimony of the Plaintiff, the court finds that the settlement of the action for a total payment of 


Two Million ($2,000,000.00) Dollars is in the best interest of the estate, which, other than a 


remaining balance of funeral expenses of Six Thousand Four-Hundred Seventy-One and 00/100 


($6,471.00) Dollars, has no creditors.  The court finds that the allocation of the settlement 


proceeds, attorney fees and costs, and disbursements set forth in the Petition are reasonable and 


fair. 


IT IS THEREFORE ORDERED that the settlement and payment of settlement proceeds, 


attorney fees and costs, and disbursements as set forth in the Petition be, and hereby are, 
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approved.  The Plaintiff is authorized to accept said sums and disburse them as directed by the 


Probate Court and execute a Release which will fully and finally settle the controversy between 


the parties. 


 IT IS SO ORDERED. 


         
 March 22, 2013     Joseph F. Anderson, Jr. 
 Columbia, South Carolina    United States District Judge 
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washingtonpost.com


Opinion South Carolina’s poisonous
police culture: The death of Lori Jean
Ellis
By Radley Balko | May. 6th, 2016 Send to Kindle


Editor’s note: This is part 1 of a four-part series.


Correction: An earlier version of this post stated that Sean Groubert and Michael Slager


both initially faced murder charges. However, the man Slager shot, Levar Jones, survived


the shooting. Groubert was initially charged with assault and battery of a high and


aggravated nature, the same charge to which he pleaded guilty. 


“To this day, if you live in Kershaw County and saw those media reports, you’d still


think Lori Jean Ellis was just some crazy old black lady who opened fire on a bunch


of cops,” says Robert Phillips. “You’d think she got what she deserved.”


Phillips is an attorney in Rock Hill, S.C., just across the border from Charlotte. He


represented Ellis’s estate in a lawsuit after her death. Ellis, 52, was killed on April


21, 2008, when an officer from the state’s Department of Natural Resources (DNR)


and two Kershaw County sheriff ’s deputies served a series of warrants on her home


at about 11 pm.


In the ongoing national discussion about police brutality and lethal force, a


common reform recommended by advocacy and activist groups is that police


shootings be investigated by an outside organization. Police agencies shouldn’t be


trusted to investigate internally, the thinking goes, and prosecutors are too close to


and dependent on local police to be impartial. Wisconsin recently passed a


bill requiring all police shootings investigations be led by a law enforcement agency


other than those involved in the shooting. The new policy has been well-received


by both police groups and advocates for reform.


But the practice of outside agencies investigating officer-involved shootings has


already long been common in South Carolina. With the exception of Richland


County, all police shootings in the state are investigated by the South Carolina Law


Story continues below advertisement
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Enforcement Division (SLED), the free-floating police department that’s


commonly seen as the state’s version of the FBI. In addition to officer-involved


shootings, SLED has a panoply of other responsibilities, including terrorism


investigations, technical training for other agencies, drug investigations, support


for local agencies, arson investigations and alcohol regulation. SLED also conducts


statewide investigations at the request of the governor or attorney general.


Currently, local police agencies invite SLED in to investigate officer-involved


shootings as a sort of custom, but the South Carolina legislature is now considering


a bill that would require this in all officer-involved shootings in the state.


But within South Carolina, attorneys who handle police abuse cases say that not


only isn’t the model working, it may be allowing wayward law enforcement officers


and agencies to operate with a sense of invincibility. Policing experts who reviewed


the Ellis shooting and several other cases for this series seemed to agree: The


model isn’t working. There is no doubt that a proper oversight agency can do a lot


of good. But an inept one can do a lot of harm — especially an inept agency that’s


perceived as competent.


On the night Lori Jean Ellis died, DNR Officer Gregg Lowery and Deputy William


Sowell arrived at her home first, then radioed Deputy Tyrell Coleman for backup.


According to the officers, they then rode Lowery’s mostly unmarked DNR truck


over Ellis’ fence and around to the back of her home. They then maced her dog.


They claimed to have called out to Ellis several times. When she didn’t respond,


they ripped open her back door with an animal control pole. That’s when they say


Ellis fired a high-powered rifle at them, and they responded with gunfire. Lowery


fired two shots: one missed, and one grazed the top of Ellis’s shoulder.


Coleman fired the fatal shot, which struck Ellis in the back of the head.


The next day, Kershaw County Sheriff ’s Department spokesman Cpl. David


Thomley told WISTV in Columbia that Ellis had an “extensive criminal history”


dating back to 1972. He told WLTX TV that the officers “knew of her violent past so


it was absolutely a necessity to have more than one officer go out there.” He added


that the county’s residents should be both thankful for the officers’ sacrifice and


grateful that they escaped the raid unharmed. “It’s also unfortunate for these


officers that had to go through that and it’s gonna be a tough time for them as well,


but at the same time, you have to stop and give thanks that it didn’t turn out any


differently,” he said.


Story continues below advertisement
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Within hours SLED investigators were on the scene in Kershaw County. The three


deputies signed their statements at 2:20 a.m. the morning after the raid. Lowery


described seeing a puff of smoke from the barrel of Ellis’s gun. Coleman stated


that he saw a muzzle flash. Sowell wrote that he heard a shot, and would later say


his face was less than 10 feet away from the gun barrel when she fired what


sounded to him like an SKS semi-automatic rifle, a weapon similar to an AK-47. All


three officers claimed to have seen Ellis pointing the gun at them.


Three-and-a-half months later, SLED sent its report to W. Barney Giese, then the


solicitor for South Carolina’s Fifth Judicial District. (In South Carolina, district


attorneys are called solicitors.) Based on SLED’s report, Giese determined that the


two officers who shot Lori Jean Ellis “were in reasonable fear for their lives,” and


therefore “were justified in discharging their firearms.” All three officers were


cleared of any wrongdoing. (Giese, incidentally, is now in private practice. He’s


currently the defense attorney for Sean Groubert, the former state trooper now


awaiting sentencing for shooting unarmed motorist Levar Jones during a traffic


stop. He did not return a request for comment.)


Despite Giese’s decision, one needn’t delve too far into the case to see some red


flags. The warrant for which Lowery went to Ellis’s home that night was a bench


warrant for failure to appear in court for an open-container violation. The officers


found three other outstanding warrants for Ellis, but all for what might be called


“poverty crimes” — nonviolent crimes more the result of having little money than


criminal intent. One was for driving on a suspended license, another for failure to


turn over a suspended license and the last was for bouncing a $219 check.


Oddly, Lowery was off duty on the night of the raid. According to deposition


transcripts, earlier in the day he had attended a city employee appreciation


event on the other side of the county. Phillips estimates that Lowery drove about


two hours out of his way to pull and serve the open-container warrant on Ellis.


The biggest red flag of all was that high-powered rifle that all three officers claimed


they saw, the one that allegedly produced a muzzle flash, smoke and a 140-decibel


boom — the equivalent of standing about 10 feet behind a jet engine. But


Ellis’s gun wasn’t an an SKS rifle, or an AK-47 or a firearm at all. It was a


BB gun. Because a pellet gun uses air pressure instead of gunpowder to propel its


projectile, it isn’t capable of producing a muzzle flash, a loud boom or a plume of


smoke. The state crime lab also found no fingerprints on the weapon, according to


Story continues below advertisement
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the SLED report, despite the fact that the shellacked wood from which it was made


should have been conducive to retaining prints. In fact, the lab couldn’t even get


the gun to function.


The more Phillips dug, the more problems he found. There was plenty of evidence


inconsistent with the officers’ narrative. The bullet trajectories (as calculated by


SLED investigators, then confirmed by investigators for Phillips) rendered the


officers’ version of events next to impossible. And then there were the tactics


themselves: Why did the officers drive a black, mostly unmarked DNR truck at 11


p.m. at night through Ellis’s fence and into her back yard, mace her dog, and rip


open her door with an animal-control pole, all to serve misdemeanor warrants for


nonviolent crimes?


Such stories about botched raids, questionable police shootings and implausible


statements from law enforcement officers aren’t uncommon. But there was an


additional and especially troubling component to Ellis’s death. SLED investigators


are supposed to be objective and impartial. Yet when looking into Ellis’s death,


they didn’t pursue any of these inconsistencies, contradictions or questionable


tactics.


Ellis certainly did have a criminal record, mostly for bouncing checks and failure to


pay fines for traffic violations. She had a couple arrests for domestic violence,


which Phillips says was the result of a relationship that while sometimes volatile,


wasn’t actually violent. “They’d have arguments, get angry, and one would call the


cops on the other,” Phillips says. None of those arrests resulted in a


conviction. Ellis’s only felony conviction was possessing a car that had been


reported stolen. Phillips looked into the allegation and thinks that too was the


result of an argument. “In poorer parts of South Carolina, people don’t sell cars


with all the paperwork. So someone doesn’t pay someone back, or bounces a check


for the agreed amount of the sale, and the seller might report the car stolen. It isn’t


like she hot-wired some car off the street.” Ellis was convicted and given a sentence


that was suspended if she paid the balance of what she owed on the car — about


$400.


Ellis was also a veteran who served as a nurse in the 1991 Gulf War and suffered


from PTSD as a result, according to Phillips. She appears to have medicated with


alcohol. One neighbor who otherwise remembered Ellis fondly added that she was


often intoxicated, although not in a threatening way. She mostly lived off her


Story continues below advertisement
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pension and disability benefits. Neighbors described her as kind and generous with


what she had. Ellis loved animals, and kept a lot of them on her property —


chickens, pigs, goats, the occasional llama. In one deposition given several years


later, a neighbor likened Ellis’s home to Noah’s ark. Ellis had no children of her


own, but she welcomed neighbor children to her house. Photos of the inside of her


apartment the night she died showed a collection of toys. She would sometimes


surprise her neighbors by mowing their lawns while they were away.


In 2013, Kershaw County settled with Ellis’s estate for $2 million — a hefty sum for


a county of 60,000 people. It’s an especially large settlement given that Ellis had


no close relatives and died almost instantly. Damages are typically based on the


survivors’ relationship to the victim, and the amount of pain and suffering the


victim endured. In Ellis’s case, the money went to several half-siblings she hadn’t


seen in years. Nor did Ellis suffer much. She died within seconds.


“The county knew this was bad,” Phillips says. “They wanted this case to go away.”


Outside oversight: no panacea


“There are two things you’re looking for by having an outside agency investigate


these shootings,” says Seth Stoughton, a former police officer who now studies law


enforcement and police law at the University of South Carolina School of Law.


“You want the appearance of independence — you want the investigation to be


legitimate in the eyes of the public. But you also want actual accuracy and


objectivity. You need to have both.”


An outside agency that doesn’t achieve both may be worse than no outside agency


at all. If the investigating agency has only the reputation of integrity and


independence, but doesn’t demonstrate either in practice, misconduct doesn’t just


go unpunished, it gets papered over. The public gets a false sense of security.


Watchdog groups, journalists and social justice groups may be less likely to


question shootings, or they’ll be taken less seriously when they do. That can create


a culture in which abuse and corruption flourish.


Phillips, other attorneys across the state who have represented victims of police


brutality and policing experts consulted for this series say there are signs that this


is what’s happening in South Carolina.


Story continues below advertisement
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“I like most cops,” says Brian Gambrell, an attorney in Columbia who has litigated


police abuse cases. “We need cops. I think most cops are hard-working people who


have tough jobs and try to do the right thing. But we let the bad cops get away with


things here. The policies I’m talking about don’t protect the well-intentioned,


hardworking cops. They protect the bad ones. Some of them start to think they’re


bulletproof.”


Judging by recent headlines, South Carolina would seem to be a place where police


shootings are taken seriously and where officers who shoot in error are held


accountable. In just the past two years, two high-profile shootings resulted in


criminal charges for a police officer: the shooting of Walter Scott by North


Charleston police officer Michael Slager last April, and the shooting of Levar Jones


by former state trooper Sean Groubert in September. Both shootings were caught


on video. In March, Groubert pleaded guilty to assault and battery of a high and


aggravated nature. He faces a possible sentence of up to 20 years in prison. Slager


was indicted for murder in June. His trial is scheduled for October.


There have been other incidents, too. In late 2014, Eutawville’s then-police chief


Richard Combs was charged with murder in the death of an unarmed Walter Bailey


near a courthouse in 2011. After one mistrial, Combs in September pleaded guilty


to misconduct. He was sentenced to a year of home detention. And North Augusta


Officer Justin Craven is due to be tried on felony charges in the death of 68-year-


old Ernest Satterwhite. Craven had tried to pull Satterwhite over on suspicion of


driving under the influence. Satterwhite instead drove home. As he approached


Satterwhite’s car, Craven claims to have seen Satterwhite reaching for a gun. He


fired through the passenger-side window, killing Satterwhite. But Satterwhite was


unarmed. In each of these cases, the police officer was white, the victim was black,


and the victim was unarmed. (UPDATE: In April, Craven pled guilty to


“misconduct in office” — a misdemeanor.)


These particular high-profile cases from just the past few years seem to suggest


that at least parts of South Carolina are more willing than most jurisdictions


around the country to charge police officers with crimes after unjustified shootings


and other incidents of excessive force. But critics such as Phillips say they’re the


exceptions that prove the rule. They argue that these are just especially egregious


examples that attracted national attention and scrutiny, and that — with the


exception of the Bailey shooting — have been captured on video.


Story continues below advertisement
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Richard Harpootlian, a former Fifth Judicial Circuit solicitor who now works in


private practice, says SLED investigations can be hit or miss, depending on the


investigating agents. “You have regional officers who handle these cases,


sometimes involving a department they used to work for,” he says. “It used to be


that cops thought internal affairs departments were out to get them, that the


investigators were looking to put a notch in their belt. SLED often errs too far the


other way. We need something in between.”


SLED investigations also only look at whether police officers committed a crime.


They don’t look for civil rights or constitutional violations, or for patterns of


excessive force with a particular police officer or agency, and they don’t make


judgments about questionable tactics or use-of-force policies. But they’re


commonly seen as the last word in these cases. A SLED investigation may only


clear a police officer of criminal wrongdoing, but the public perception is that if


SLED investigated and the cop was cleared, there’s nothing more to discuss.


To complicate matters, the final word on whether or not to charge a police officer


rests not with SLED, but with the local solicitor. So when it comes to making the


decision on whether to press charges, the alleged independence that comes with a


SLED investigation is no longer relevant. “The local solicitors work with law


enforcement every day,” says Harpootlian. “Those relationships can distort the sort


of justice that you get in these cases.”


A solicitor can decline to press charges even when SLED finds significant


wrongdoing on the part of a police officer. The Zachary Hammond case is a good


example. Hammond was shot and killed by Seneca police officer Lt. Mark Tiller in a


fast-food restaurant parking lot last July. According to Eric Bland, who represented


Hammond’s family in their lawsuit, the SLED investigation found that Tiller put


himself in harm’s way, then engaged in unnecessarily reckless behavior when he


shot and killed Hammond as the teenager drove away. But two months later, 10th


Judicial Circuit Solicitor Chrissy Adams declined to press charges against Tiller.


“We were mostly satisfied with the SLED report,” says Bland. “There were some


problems with transparency, but the report itself was comprehensive. It was the


solicitor’s refusal to press charges that was baffling.”


This can create a double layer of protection from criminal liability for the state’s


law enforcement officers. If SLED finds no evidence of a crime, it’s unlikely that a
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local prosecutor will conduct a separate investigation. But even when SLED finds


wrongdoing on the part of a police officer, which is rare, the local prosecutor — the


same prosecutor that works with that department on a daily basis — can still


decline to indict.


“In the end, I think police officers in South Carolina get the sort of presumption of


innocence that everyone ought to get,” says Harpootlian. “Unfortunately, it’s only


police officers who seem to get it.”


The death of Lori Jean Ellis is a vivid illustration of the problem. Though SLED


investigators showed up at the scene of the shooting within hours, the three


officers were then permitted to sit in a room together unmonitored before a SLED


investigator interviewed them and took their statements. That already is


problematic. “You just don’t do that,” says law professor Stoughton. “It’s


investigation 101, whether you’re investigating police officers, suspects, or


witnesses. You separate them to be sure you get independent statements.”


But a recent investigation by a team of reporters at the (Charleston) Post and


Courier found that SLED routinely lets officers collaborate, talk to their attorneys


and take a night or two to “sleep on it” before they’re asked to give a statement or


sit for an interview. One officer was allowed to wait 28 days before giving a


statement. Others gave statements via email.


Despite the fact that there were five houses around Ellis’s, SLED investigators only


interviewed one of her neighbors. One neighbor they didn’t interview, a juvenile


justice officer and former corrections officer, would later testify in a deposition


that she heard the raid go down. By her account, there were just three shots fired,


not four, which would have been necessary to verify the officers’ account. (She did


say she heard an initial shot well before she heard the subsequent three shots in a


row. Phillips says he thinks one of the deputies initially shot out the security light


in Ellis’s yard. The officers say it was shot out by the SWAT team that responded


after the raid. The neighbor’s account corroborates Phillips’s theory.)


The SLED investigators took measurements of the bullet trajectories, but they


made no apparent effort to determine whether the trajectories were consistent


with the officers’ accounts. A more thorough investigation would have found that


trajectories strongly suggest that the raid couldn’t have happened the way the


officers claim it did. Deputies Coleman and Sowell said Ellis was standing at the


door with her gun when she fired at them; Lowery claimed she pointed it at them
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as she charged down a short hallway. But based on the trajectory and height of the


bullet that grazed her shoulder, for Ellis to have been at the door when the officers


fired their weapons, her shoulder would had to have been less than three feet off


the ground. When standing, Ellis’s shoulder was 5 feet from the ground. By the


officers’ version of events, she would have had to have been in a semi-squatting


position. That isn’t a natural position to stand under any scenario, but certainly not


while holding a rifle. On the night of the shooting Ellis’s blood-alcohol percentage


was 0.28. So it’s also unlikely stance for a woman who was severely intoxicated.


According to an animation of the raid based on the bullet trajectories


commissioned by the officers’ own attorneys, it also seems unlikely that the


officers could have seen Ellis through her doorway at all. From the position where


Lowery and Coleman fired their guns, there’s no line of sight to the back


doorway. In fact, the only officer who could have seen through the doorway was


Sowell, who was in the back of the truck. He was the one officer who didn’t fire.


The trailer itself was also pitch black. There were no lights on inside, and Ellis’s


home is in a rural area with no ambient light. One plaintiff ’s expert who visited the


trailer at night described the conditions as “total darkness.”


Phillips and the experts he hired believe Ellis was likely in a drunken sleep in her


bedroom when the officers arrived, shot out her security light and maced her dog.


She likely awoke when they ripped open her door and proceeded to her bedroom


door to see what was happening. They say the forensic evidence suggests she was


standing behind her bedroom door when the first bullet went through the outer


wall to the trailer, through the door and grazed the top of her shoulder. That’s


consistent with the bullet trajectories, as well as a fresh scratch on her face that


was consistent with a piece of wood found in the bedroom that was ejected from


the door as the bullet went through it. Phillips and his experts believe Ellis opened


the bedroom door and walked toward the back door to investigate the commotion,


then likely turned and retreated back to her bedroom when she realized she was


being fired upon. That’s likely when Coleman’s bullet struck her in the back of the


head.


As for the BB gun, it was found in the doorway. That’s consistent with testimony


from Ishmail Stokes, Ellis’s boyfriend at the time, that she kept the gun leaning


against the door frame so it would be handy when she needed to scare off wild


animals. “My guess is that when they pried open the door, the gun fell, and one of
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the officers yelled ‘Gun!,’ ” Phillips says. “And then Lowery and Coleman panicked


and fired their weapons.”


Ellis’s gun is also the subject of some of the more disturbing shortcomings in the


SLED investigation. Once the agents learned that the rifle was a pellet gun, not a


high-powered firearm, impartial investigators should have tried to re-interview the


deputies to ask them to explain the discrepancy. How could they have seen a


muzzle flash, seen smoke and heard a deafening sound from a pellet gun that was


incapable of producing any of those things?


The SLED investigators never asked any of these questions. In incredible


depositions taken of the SLED investigators in 2011 and 2012, Phillips tried to


figure out why they didn’t. In one exchange, Phillips asked SLED captain Paul


Grant, who supervised the SLED investigators in the case, if the officers would


have been justified in shooting Ellis if she had never fired her “weapon.” Grant


refused to speculate. Phillips pressed him. What Grant said next is remarkable.


Phillips: Let’s just assume these cops aren’t telling the truth . . .


Grant: But they are telling the truth.


Phillips: How do you know that?


Grant: Because they’re police officers and I believe what they’re telling


me . . .


Grant believes them, simply because they’re police officers.


“I understand why an investigator might feel some some camaraderie with the


police officers he’s investigating,” says Stoughton. “But his job isn’t to clear these


officers. It’s to develop an objective record of facts to determine if they committed


a crime.”


Stephen Downing, a former deputy chief of police for the Los Angeles Police


Department who now advocates for police and drug reform, is far more blunt. “He


is incompetent,” Downing said after reviewing the case. “He doesn’t know the


difference between an opinion and a fact, yet he treats a police officer’s statement


as fact. His bias is transparent and rather ugly.”


Later in the deposition, Phillips asked Grant about the muzzle flash, the sound and


the smoke the officers claimed to have seen from the pellet gun. “So when this one


says ‘I saw something like smoke come out of the end of the gun,’ that didn’t cause


you any concern at all?” Grant replied, “No.”
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Phillips then turned to Coleman’s claim to have seen a muzzle flush.


Phillips: Have you ever seen a BB gun or a pellet gun create a flash?


Phillips: Have you ever seen a high-powered rifle create a flash?


Grant: I haven’t seen one, but I know they probably do.


Phillips: So the deputy involved in the shooting says, “I saw a flash,”


and then the next day we find out that it wasn’t a high-powered rifle, it


was actually a BB gun. That didn’t cause you any concern?


Grant: The officer thinks he’s being shot at by a high-powered rifle.


We’re all unable to see the same things. I’ve seen that over my years of


experience. If something happened in this room right there, all of us are


not going to recount it the same way.


Phillips tried the question from a different angle. He got the same result.


Phillips: Okay, let me ask if you this. If something happens in this room,


and one of us testified to something that was physically impossible, do


you think all of us are being truthful?


Grant: I can’t answer that either. I’m saying that you see things a certain


way than somebody else sees it.


Phillips pressed on. He asked if Grant believed the statements from the officers


about seeing a flash, seeing smoke and hearing a shot from the BB gun were “highly


unlikely.” Grant replied, “No. I would not agree.” Phillips asked why not. Grant


replied, “Because people see things differently. We’ve got three differently people


who see things differently. The bottom line is, they all saw a high-powered rifle


being pointed out the door at them.”


Grant didn’t say the officers claimed to see a high-powered rifle. He said they did


see one. He took everything the officers said at face value. Their word was truth,


and the investigation proceeded from there.


“All he is doing here is shrugging and saying, ‘That’s what he said,’ ” says Downing.


“If that is all that is needed in a competent investigation, then you don’t need an


investigator with 20 years’ experience. A note taker would suffice.”


Stoughton sees the exchange similarly: “This isn’t a matter of trusting or believing


the officers. If they’re claiming to have seen things that couldn’t have happened,


you have to at least try to determine if those claims are reasonable. If they aren’t,


then you have a problem.”
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Phillips’s deposition of SLED chief case officer James Flowers produced the same


sorts of answers. Flowers wouldn’t admit that a pellet gun is incapable of


producing a flash. He conceded only that he personally has never seen it happen.


Phillips continued:


Phillips: So did anything prevent you, from the moment that you found


out it was a mere BB gun, to say, “I want to go back and talk to this


deputy . . .”


Flowers: Nothing prevented me from doing that.


Phillips: Okay. Why didn’t you go back?


Flowers: Because I didn’t feel it necessary.


Phillips: So someone telling you something that you’ve never seen


before, that doesn’t compel you to maybe follow up?


Flowers: No. Not in all cases . . .


Phillips:  . . . so if I tell you something that can’t physically happen,


you’re just going to take my word for it?


Flowers: See, here’s the thing. As the lead investigator for the state’s


premiere law enforcement agency, it is my responsibility to put this


case together. After looking at this information, I deemed that it was


not necessary to interview that officer again. And that was the decision


that I made.


“The arrogance here is stunning,” Downing says. “This response either reveals


Flowers’s incompetence or his bias. Either way, he should not be conducting


investigations of officer-involved shootings.”


Later, Phillips asked Flowers what decision-making process he went through to


conclude that it wasn’t necessary to follow up on the portions of the officers’


statements that directly contradicted the forensic evidence. Flowers replied, “I


looked at the information, and I didn’t deem it necessary. It’s pretty much — it’s


pretty simple, honestly.” Flowers gave a similar answer when Phillips asked why he


only interviewed one neighbor when there were five houses that had lines of sight


to the shooting. He simply didn’t think he needed to.


Flowers also admitted he wasn’t aware of the bullet that grazed Ellis’s shoulder. He


thought the bullet that killed her was the only bullet that struck her. He also didn’t


know which officer fired the fatal bullet, and he mistakenly believed that one of the


bullets had gone through Ellis’s front door. (They all went through the wall to the


side of the door, which is why it would have been difficult for the officers to have
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seen Ellis when they fired their weapons.) Flowers also admitted he never saw or


inspected Ellis’s gun. He admitted that he hadn’t read the entire forensics reports


— nor does he in most of the cases he investigates.


Phillips: Well, when you signed off on [the SLED report] —


Phillips:  — had you read the firearms, the latent prints, and the


fingerprints —


Flowers: I don’t read those whole reports, no.


Phillips: You don’t read these reports?


Flowers: I get a synopsis of those reports from the people who provide


— who do those reports.


Phillips: That’s not procedure for you to read what’s in these reports?


Flowers: Not those full reports, no.


Flowers: That’s just how it is.


This testimony would be unnerving enough if it had come from a sheriff or police


chief. But Flowers was working for the agency in charge of investigating police


shootings. And he was talking about a case for which he was the lead investigator.


“You absolutely have to read the forensic evidence,” says Stoughton, the law


professor. “You can’t conduct a proper investigation if you don’t.”


Two months prior to the raid on Ellis’s home, Lowery was involved in another


incident in which he discharged his weapon but failed to report it. He was


suspended for five days by the Department of Natural Resources. The SLED


investigators didn’t look into that incident as part of their investigation of the Ellis


shooting, even though it may have raised questions about Lowery’s credibility.


Ken Katsaris, a former law enforcement officer and trainer with over 30 years of


experience, was another of Phillips’s experts for Ellis’s family. Katsaris is no hired


gun for plaintiffs. He testifies in defense of police officers about three times more


often than he testifies against them. He also wrote one of the reports that cleared


the officer who shot Tamir Rice. In this case, Katsaris seem baffled by what he


learned. In his deposition, Katsaris said the idea that an officer investigating a


police shooting wouldn’t read all of the forensics reports is “almost beyond


incredible.”


Then Katsaris laid into Flowers:
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[Flowers] says it is not important to interview the officers about


whether Ms. Ellis actually fired the gun or not. Not important. He never


looked at the fingerprint reports. He has no opinions about whether the


gun was or was not fired. He has never even seen the gun that Ms. Ellis


had. He has no idea whether the gun that Ms. Ellis has can smoke or


flash. He’s the case agent. He’s turning this over to the solicitor.


You’ve got a gun that conceivably doesn’t smoke and certainly doesn’t


flash, and he doesn’t even know. He didn’t ask questions about whether


the gun flashed or smoked or that the officer said that the gun flashed


and smoked . . .


He got information after the fact, and even though it was


contraindicated to what the officer said, he said he didn’t go back and


ask any follow-up questions. He said his decision about following up is


just something that is not necessary no matter what you find out.


He found it irrelevant to interview witnesses at the scene who may be


there or who may have heard something. He doesn’t even have an


answer as to why the neighbors weren’t interviewed . . .


He doesn’t actually know which officer actually shot Ms. Ellis. He’s


giving the solicitor information about whether a crime or not has


occurred. He doesn’t even know at the time of his deposition which


officer actually shot. He says it’s not important to know the trajectory


or shot placement. Not important. He doesn’t know about the bullet


holes or the trajectory. He said angles of the trajectory are not troubling


to him. He said he never looked for an explanation on how her gun


could have flashed.


Lowery also told SLED investigators that he had made several prior attempts to


serve the warrants (the first of which was issued on April 2) on Ellis during the


daytime, but she had avoided him. But while Lowery’s worklogs for April


2008 included such items as inspecting boats, litter duty, checking the bait in


turkey traps and attending city employee appreciation parties, they make no


mention of attempts to serve the bench warrants for Ellis. That’s surprising, given


that the police would later describe Ellis essentially as a violent fugitive. Notably, it


was Phillips who obtained Lowery’s worklogs during discovery for the lawsuit. It’s


another inconsistency in the officers’ story that SLED investigators never


checked out.


More protectors than investigators


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 Jul 14 5:22 P


M
 - K


E
R


S
H


A
W


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2022C
P


2800782


page 378



http://apps.washingtonpost.com/g/documents/opinions/daily-logs-for-dnr-officer-greg-lowery-april-2008/1978/?itid=lk_inline_manual_98





Last year, an investigation by Clif LeBlanc of the State newspaper in Columbia


found that of the 209 incidents in which South Carolina police officers fired their


weapons over the previous five years, only a few resulted in criminal charges.


Those few cases had only occurred over the previous year or so, and none to that


point had resulted in a conviction. The paper consulted attorneys who in


prosecutor’s offices and others who defend police officers accused of misconduct.


All told the paper that until 2014, they couldn’t remember a single instance in


which a police officer had been charged for a shooting.


Of course, that could be because all or almost all of those police shootings were


justified. The State noted that “the vast majority of the suspects shot at in South


Carolina during the past five years have been armed.” That’s consistent with


national FBI data showing that the vast majority of police shootings involved


armed suspects. But that would also mean that the state’s law enforcement officers


only recently began shooting people without justification. That seems unlikely. The


other, more likely, possibility: It’s been happening all along, but the emergence of


video has forced state officials to take a closer look.


The State also noted that in most shooting cases, “records … are sometimes


incomplete, which leaves key details to be ferreted from individual police


agencies.”


The Ellis shooting demonstrates why those details are so critical to assessing the


legitimacy of a police shooting — and why “armed suspect” statistics can be so


misleading. For the purposes of the FBI data, Ellis would have been considered


“armed.” That says very little about her death, the unanswered questions about the


events leading up to it, or whether the officers were justified in shooting her.


“Too often, SLED investigators don’t question inconsistencies in reports or


statements from police officers,” says defense attorney Christopher Mills. “They’ll


let the officer corroborate their stories. They’re great at finding evidence that


clears police, but you don’t see much effort to find evidence that incriminates


them. There was a time when internal affairs officers were disliked by other police


officers. In South Carolina, other cops tend to see SLED investigators as their


protectors.”


The current head of SLED, Mark Keel, has said made some public statements that


seem to support Mills’s characterization of the agency as more of a protector of law


enforcement officers. As part of its investigation last year, the State newspaper
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interviewed Keel. Paraphrasing him, the paper wrote that he “worries  . . . whether


increased public scrutiny might result in more officer deaths as people second-


guess the officers’ split-second decisions.”


That sentiment — that merely scrutinizing police shootings will result in more


officer deaths — is one commonly expressed by police unions and advocacy


groups. Agree with it or not, it’s a strange view coming from the head of an agency


entrusted to investigate police shootings fairly and objectively. Keel then told the


paper, “as long as individuals continue to not follow the instructions of law


enforcement … there’s going to continue to be these confrontations. The public has


to understand to be more compliant.”


Melvin Tucker is former police chief in Tallahassee, Fla., and now works as a


litigation consultant. He has consulted in over 500 cases, including 21 in South


Carolina. He was a consultant for Phillips in the Ellis case. “To hear that from the


head of SLED bothers me,” Tucker says. “It makes an assumption right off the bat


that any shooting or incident of excessive force was the citizen’s fault, not the


police officer’s. You have to question whether there’s any objectivity.”


Tucker and other policing experts interviewed for this series reviewed several


cases, many previously unreported, and found a pattern of inaccurate statements,


misleading reports and at times what appeared to them to be rather brazen


attempts to cover up misconduct. The reviewers generally concluded that


the SLED investigations into these cases were too deferential to the accused


officers, incomplete and at times showed little interest in looking beyond the


statements of police officers. As readers will see over the course of this series, the


false statements and reports were often not just from individual officers, but


occurred at an institutional level.


“Practice here long enough, and you start to see patterns of deceit,” says Mills. “In


some of these departments, there’s little hesitation about hiding or even


manipulating evidence.”


SLED’s investigations generally don’t look into that, either. In short, while SLED


meets the first of Stoughton’s criteria for credible outside investigations — the


appearance of independence — there’s good evidence that it falls short on the


second, actual independence, accuracy and objectivity.
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The Post and Courier investigation last year, for example, concluded that SLED’s


handling of police shootings amounted to “an investigative system stacked in favor


of officers who use their guns.” In one example, the paper looked at the shooting


of Bryant Heyward, a 26-year-old black man in Hollywood, S.C. Heyward dialed 911


last May as his home was being invaded by two gunmen. Heyward quickly grabbed


his handgun and exchanged fire with the men. When the police arrived, a deputy


mistook Heyward for one of the assailants and shot him, paralyzing him. The


discrepancy in how Heyward and the deputy were treated is telling. Heyward was


interrogated by an officer who climbed into the ambulance with him on the way to


the hospital. When the paper’s article ran nearly three weeks later, the deputy still


hadn’t been questioned.


Of the 235 SLED investigations of officer-involved shootings, the Post and Courier


found 168 in which investigators documented the amount of time that had lapsed


before the officers were asked to give a statement. Of those, 104 officers were given


two or more days before talking to investigators. Only 35 were required to give a


statement the same day.


As Richard Harpootlian pointed out above, SLED typically assigns investigators by


region — a SLED agent from the southern part of the state will usually get cases


from that area. The theory is that those agents will have local knowledge of the area


and local sources that could aid in their investigation. But Tucker explains that


presents a lot of problems too.


“How is an agency like SLED staffed?” Tucker asks. “With police officers. Where do


those officers come from? Other police departments. The same police agencies that


SLED investigates. I had a case where the SLED investigator had just worked as a


deputy for the same department he was investigating. You can say an agency like


that is independent, I guess. But I don’t know that it means much.” The attorneys


and experts interviewed for this series say while such a direct conflict of interest


isn’t always the case, it also isn’t uncommon.


The Post and Courier review also found that as in the Ellis case, SLED officers


rarely looked into an officer’s disciplinary history or at other evidence to determine


if the officer is reliable. Nor did the agency look into the history and patterns of


particular police departments. Each case was typically looked at in isolation, with a


great deal of weight and trust put on the officers’ statements.
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Phillips was so troubled by Ellis’s death that he brought it to the attention of South


Carolina U.S. Attorney William Nettles. “He seemed disturbed by it, and said he’d


look into it,” Phillips says. A couple months later, Phillips received a curt voice mail


from the FBI agent assigned to investigate the case, telling him he had found no


evidence that the deputies had violated Ellis’s civil rights. Phillips later discovered


that prior to joining the FBI, the same agent had been a deputy with the Kershaw


County Sheriff ’s Department.


In the end, despite the $2 million settlement, neither Gregg Lowery, William


Sowell or Tyrell Coleman was ever disciplined or reprimanded for the death of Lori


Jean Ellis.


“It’s bad here,” Phillips says. “There’s a culture of not just brutality, but


invincibility. There’s no oversight. You see blatant lying, not just from individual


officers, but from entire agencies. They think they can get away with anything. And


they usually do.”


(Note: The Kershaw County Sheriff ’s Department and the South Carolina


Department of Natural Resources did not respond to a request for an interview. A


public information officer with the South Carolina Law Enforcement Division


initially agreed to set up an interview with chief Mark Keel, but then didn’t call


back.)


Coming in Part 2: The power of video.


https://www.washingtonpost.com/news/the-watch/wp/2016/05/06/south-carolinas-poisonous-police-culture-the-death


-of-lori-jean-ellis/
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EXHIBIT BB 
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may auxiliary verb 1 of 3 


ˈmā 


past might ˈmīt ; present singular and plural may 


1 a used to indicate possibility or probability 


you may be right 


things you may need 


sometimes used interchangeably with can 


one of those slipups that may happen from time to time 


Jessica Mitford 


sometimes used where might would be expected 


you may think from a little distance that the country was solid woods 


Robert Frost 


b : have permission to 


you may go now 


: be free to 


a rug on which children may sprawl 
C. E. Silberman 


used nearly interchangeably with can 


c : have the ability to archaic 
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might auxiliary verb 1 of 2 


ˈmīt 


Synonyms of might 


past tense of may 


1 used to express permission, liberty, probability, or possibility in the past 


The president might do nothing without the board's consent. 


2 used to say that something is possible 


We might get there before it rains. 


I might go, but then again, I might not. 


3 used to express a present condition contrary to fact 


If you were older you might understand. 


4 a used as a polite alternative to may 


Might I ask who is calling? 


b used as a polite alternative to ought or should 


You might at least apologize. 


I might have known she'd be late. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 Jul 14 5:22 P


M
 - K


E
R


S
H


A
W


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2022C
P


2800782


page 385
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EXHIBIT DD 
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Justin Jernigan <justin.a.jernigan@gmail.com>


2022CP2800782; Jernigan, et al. v. KCSO; Motion for
Sanctions/Contempt; Hearing Date 4/27/23
6 messages


Justin Jernigan <justin.a.jernigan@gmail.com> Mon, May 8, 2023 at 1:57 PM
To: dcoblelc@sccourts.org
Cc: David Morrison <david@dmorrison-law.com>, "Cameron W. DeBoy" <cameron@dmorrison-law.com>


Dear Ms. Elgin,


I am counsel for Plaintiffs in the above-referenced case.  


Judge Cobel heard Plaintiffs' Motion for Sanctions/Contempt on April 27, 2023.  At the beginning of
the hearing, Defendant made an oral Motion asserting that the Motion for Sanctions/Contempt failed
to meet the requirements of Rule 7(b)(1), SCRCP.  Judge Cobel issued an oral ruling granting this
Motion and indicated that Defendant could submit additional briefing, to which Plaintiffs could
respond, over the next thirty-days.  


No written order or briefing schedule has, however, been entered by Judge Cobel (to date).  Plaintiffs
respectfully believe that the oral ruling should be reconsidered in view of, for instance, South Carolina
Supreme Court case law interpreting the "particularity" requirement of Rule 7(b)(1), SCRCP.  See,
e.g., Camp v. Camp, 689 S.E.2d 634, 386 S.C. 571 (2010).  Plaintiffs do not, however, believe that a
motion requesting reconsideration of Judge Cobel's oral ruling under Rule 7(b)(1), SCRCP, can be
filed until the oral ruling is finalized/entered.    


Plaintiffs would respectfully request that the Court enter a written order with a schedule clarifying the
respective deadlines for the additional briefing to be submitted.


thanks,


Justin A. Jernigan (Plaintiffs' counsel)
864-710-5029  


 
 


  


Coble, Daniel Law Clerk (Victoria Elgin) <DCobleLC@sccourts.org> Tue, May 9, 2023 at 9:22
AM


To: Justin Jernigan <justin.a.jernigan@gmail.com>
Cc: David Morrison <david@dmorrison-law.com>, "Cameron W. DeBoy" <cameron@dmorrison-law.com>


Good morning,
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At the conclusion of the hearing on April 27th, Judge Coble gave each party an additional 30 days for
any supplemental briefing if desired.  At the conclusion of the 30 days from the date of the hearing,
Judge Coble will rule on the motion.


 


Thank you and please let me know if I can be of any further assistance.


 


Sincerely,


 


Victoria Elgin


Law Clerk for The Honorable Daniel Coble


Fifth Judicial Circuit


Richland County Judicial Center


1701 Main Street, Room 214


Columbia, SC 29201


Office: 803-576-1774


Fax: 803-576-1744


 


From: Justin Jernigan <justin.a.jernigan@gmail.com>
Sent: Monday, May 8, 2023 1:58 PM
To: Coble, Daniel Law Clerk (Victoria Elgin) <DCobleLC@sccourts.org>
Cc: David Morrison <david@dmorrison-law.com>; Cameron W. DeBoy <cameron@dmorrison-
law.com>
Subject: 2022CP2800782; Jernigan, et al. v. KCSO; Motion for Sanctions/Contempt; Hearing Date
4/27/23


 


*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***


[Quoted text hidden]
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may
contain information that is confidential. If you are not the intended recipient, do not read, copy, retain,
or disseminate this message or any attachment. If you have received this message in error, please
contact the sender immediately and delete all copies of the message and any attachments.


Justin Jernigan <justin.a.jernigan@gmail.com> Tue, May 9, 2023 at 11:33 AM
To: "Coble, Daniel Law Clerk (Victoria Elgin)" <dcoblelc@sccourts.org>
Cc: "Cameron W. DeBoy" <cameron@dmorrison-law.com>, David Morrison <david@dmorrison-law.com>
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Dear Ms. Elgin,


Thank you for clarifying the briefing schedule.  Plaintiffs will respectfully submit the below noted Rule
7(b)(1), issues for Judge Cobel’s consideration via supplemental briefing.


Best,


Justin
[Quoted text hidden]


Justin Jernigan <justin.a.jernigan@gmail.com> Tue, May 23, 2023 at 2:24 PM
To: Judge Cobel <dcoblesc@sccourts.org>, "Coble, Daniel Law Clerk (Victoria Elgin)"
<dcoblelc@sccourts.org>
Cc: "Cameron W. DeBoy" <cameron@dmorrison-law.com>, David Morrison <david@dmorrison-law.com>


Dear Judge Coble,


I represent Plaintiffs in the above-referenced FOIA case.  The Court heard Plaintiffs'
pending Motion for Sanctions/Contempt on April 27, 2023.  Counsel of record for
Defendant Kershaw County Sheriff’s Office (“KCSO”), David Morrison, Esq., is copied on
this email.  


Plaintiffs’ initial (incorrect) understanding was that the Court set a 30-day period following
the hearing for the Parties to, respectively, submit response/reply briefing via email. 
Plaintiffs’ counsel reached out to counsel for KCSO in an effort to narrow the scope of
issues for further briefing, but no agreement could be reached.  Thereafter, Ms. Elgin’s
below email dated May 9, 2023, clarified that both Parties were provided with the option, if
desired, to submit supplemental briefing during the 30-day period following the hearing.  


Plaintiffs respectfully submit this supplemental brief to address three secondary issues
that were raised during the hearing:  (i) KCSO’s oral Motion pursuant to Rule 7(b)(1),
SCRCP; (ii) the documentation/reporting requirements of KCSO’s Policy Manual at
Section 209.11 (Ex. G); and (iii) KCSO’s oral Motion seeking leave to amend Paragraph 9
of its October 28, 2022, Answer.


A.  Plaintiffs Respectfully Request Reconsideration of the Court’s Initial Ruling
Granting KCSO’s Oral Motion Pursuant to Rule 7(b)(1), SCRCP


KCSO submitted an oral Motion at the beginning of the hearing on April 27, 2023,
asserting that Plaintiffs’ April 24, 2023, Memorandum in Support and Exhibits G-U violated
the particularity requirement of Rule 7(b)(1), SCRCP, by introducing previously unknown
grounds.  The Court made an initial ruling at the hearing granting KCSO’s oral Motion. 
Plaintiffs respectfully request that the Court reconsider based upon the following facts/law
that were not considered at the hearing.


Attached as Exhibit V hereto is a copy of Plaintiffs’ December 16, 2022, Pre-Hearing Brief
and Exhibits A-E (beginning, respectively, at pages 10, 44, 55, 59, and 62).  Subject
matter and the Exhibits of Plaintiffs’ December 2022 Brief were incorporated into Plaintiffs’
April 24, 2023, Memorandum and filed as supporting Exhibits I, J, L, N, and O. 


The grounds/exhibits referenced in Plaintiffs’ February 2023 Motion and Exhibit A, Rule
11(a), 10-day Letter were, collectively, also incorporated into Plaintiffs’ April 24, 2023,
Memorandum.  Undersigned counsel previously provided a copy of Plaintiffs’ supporting
Exhibit T - the transcript of the December 19, 2023, hearing before the Honorable Jocelyn
C. Newman - to counsel for KCSO in March 2023.
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EXHIBIT EE 
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Justin Jernigan <justin.a.jernigan@gmail.com>


Re: Jernigan, et al. v. KCSO 2022CP2800782
1 message


Justin Jernigan <justin.a.jernigan@gmail.com> Wed, Jul 5, 2023 at 3:54 PM
To: Callie Morrison <callie@dmorrison-law.com>
Cc: cameron@dmorrison-law.com, david@dmorrison-law.com, dcoblelc@sccourts.org


Dear Ms. Elgin,


9:30am on July 19, 2023, works for me also.


Thank-you for setting up the virtual conference call.


Justin


Justin Jernigan
864-710-5029
Justin.A.Jernigan@gmail.com


On Wed, Jul 5, 2023 at 2:27 PM Callie Morrison <callie@dmorrison-law.com> wrote:


Good afternoon ~ David is available on July 19th at 9:30 a.m.  Thank
you and have a nice day. 😊


 


Callie Morrison


Office Manager/Legal Asst.


Morrison Law Firm, LLC


7453 Irmo Drive, Suite B


Columbia, South Carolina 29212


T:  (803) 661-6285


F:  (803) 661-6289


 


 


From: Coble, Daniel Law Clerk (Victoria Elgin) <DCobleLC@sccourts.org>
Sent: Wednesday, July 5, 2023 11:08 AM
To: Justin Jernigan <justin.a.jernigan@gmail.com>
Cc: Cameron W. DeBoy <cameron@dmorrison-law.com>; David Morrison <david@dmorrison-


2
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law.com>
Subject: RE: Jernigan, et al. v. KCSO 2022CP2800782


 


Good morning,


 


I am reaching out to schedule a conference call for the above-captioned case. Judge Coble is
available for a virtual conference call on Wednesday, July 19th, 2023 at 9:30 AM. Please confirm
whether this date/time works for you.


 


Thank you,


 


Victoria Elgin


Law Clerk for The Honorable Daniel Coble


Fifth Judicial Circuit


Richland County Judicial Center


1701 Main Street, Room 214


Columbia, SC 29201


Office: 803-576-1774


Fax: 803-576-1744


 


From: Justin Jernigan <justin.a.jernigan@gmail.com>
Sent: Thursday, June 29, 2023 11:43 AM
To: Coble, Daniel Law Clerk (Victoria Elgin) <DCobleLC@sccourts.org>
Cc: Cameron W. DeBoy <cameron@dmorrison-law.com>; David Morrison <david@dmorrison-
law.com>
Subject: Re: Jernigan, et al. v. KCSO 2022CP2800782


 


*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***


Dear Ms. Elgin,


 


Please let me know regarding a schedule for the conference call at your earliest convenience.
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Thank you,


 


Justin


 


On Tue, Jun 20, 2023 at 1:17 PM Justin Jernigan <justin.a.jernigan@gmail.com> wrote:


Thank you for the update.


 


Hope everyone has a good rest of the week.


 


On Tue, Jun 20, 2023 at 10:57 AM Coble, Daniel Law Clerk (Victoria Elgin)
<DCobleLC@sccourts.org> wrote:


Good morning Mr. Jernigan,


 


Thank you for following up on this matter. Judge Coble is on vacation this week but I have
passed your messages along to him and I will reach out to you next week to schedule a
conference call.


 


Thank you and please let me know if I can be of any further assistance at this time.


 


Sincerely,


 


Victoria Elgin


Law Clerk for The Honorable Daniel Coble


Fifth Judicial Circuit


Richland County Judicial Center


1701 Main Street, Room 214


Columbia, SC 29201


Office: 803-576-1774


Fax: 803-576-1744
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From: Justin Jernigan <justin.a.jernigan@gmail.com>
Sent: Monday, June 19, 2023 11:41 AM
To: Coble, Daniel Law Clerk (Victoria Elgin) <DCobleLC@sccourts.org>
Cc: Cameron W. DeBoy <cameron@dmorrison-law.com>; David Morrison
<david@dmorrison-law.com>
Subject: Re: Jernigan, et al. v. KCSO 2022CP2800782


 


*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***


Dear Victoria,


 


I'm writing to follow up on my below emails/questions over the past couple weeks concerning
instructions for preparing the proposed order initially requested on June 2, 2023.


 


For purposes of moving preparation/entry of the proposed order forward, Plaintiffs would
respectfully request a short conference call to discuss with Judge Coble at his earliest
convenience.   


 


Thank-you,


 


Justin Jernigan


864-710-5029


justin.a.jernigan@gmail.com


 


On Mon, Jun 12, 2023 at 12:10 PM Justin Jernigan <justin.a.jernigan@gmail.com> wrote:


Victoria,


 


Writing to follow up.  Could you please provide further instructions for preparing the
proposed order initially requested on June 2, 2023?


 


Specifically, could you please provide the factual findings and conclusions of law for
preparing the proposed order, and the time period within which the parties are required to
submit the proposed order requested?


 


Thank you,
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Justin


864-710-5029


 


On Fri, Jun 2, 2023 at 6:51 PM Justin Jernigan <justin.a.jernigan@gmail.com> wrote:


Dear Victoria,


 


Can you please provide the grounds for the proposed order?


 


Best,


 


Justin 


 


On Fri, Jun 2, 2023 at 12:38 PM Coble, Daniel Law Clerk (Victoria Elgin)
<DCobleLC@sccourts.org> wrote:


Good afternoon,


 


I am emailing regarding Plaintiff’s Motion for Sanctions/Contempt in the above-
captioned case, which Judge Coble heard on April 27th, 2023. Judge Coble is
denying this motion. His Honor requests that you submit a proposed order
accordingly. You may submit the proposed order to me via email, for Judge Coble’s
review.


 


Thank you and please let me know if you have any questions.


 


Sincerely,


 


Victoria Elgin


Law Clerk for The Honorable Daniel Coble


Fifth Judicial Circuit


Richland County Judicial Center


1701 Main Street, Room 214


Columbia, SC 29201
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Office: 803-576-1774


Fax: 803-576-1744


 


~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the
addressee and may contain information that is confidential. If you are not the intended
recipient, do not read, copy, retain, or disseminate this message or any attachment. If
you have received this message in error, please contact the sender immediately and
delete all copies of the message and any attachments.


7


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 Jul 14 5:22 P


M
 - K


E
R


S
H


A
W


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2022C
P


2800782


page 404







STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) FOR THE FIFTH JUDICIAL CIRCUIT 
COUNTY OF KERSHAW   )  
      ) CASE NO.: 2022-CP-28-00782 
Christine Jernigan, et al.,    )   


)         
Plaintiffs, )               


) MEMORANDUM IN SUPPORT OF                 
v.                                             ) MOTION TO RECUSE, VACATE,  


) AND REASSIGN; OR, 
Kershaw County Sheriff’s Office,       ) ALTERNATIVELY, TO RECONSIDER  
      )           INTERLOCUTORY ORDER                                


Defendant. )   
____________________________________) 
 
TO:  DAVID MORRISON, ESQ., ATTORNEY OF RECORD FOR DEFENDANT 


KERSHAW COUNTY SHERIFF’S OFFICE (“KCSO”) 
 
 
 
 
 
 
 
 
 
 
     Respectfully submitted, 


      


By: /s/Justin A. Jernigan  


Justin A. Jernigan, Esq. (S.C. Bar No. 74954)  
7148 Stirrup Court, Weddington, NC 28104  
Ph: 864-710-5029   
Email: justin.a.jernigan@gmail.com  
 
This 20th day of August 2023 


 


 
ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN 
(COUNTS I & II), AND PRO SE (COUNT II) 
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iii 


APPENDIX OF EXHIBITS 
 
 Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt 
 
Ex. A: Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter to KCSO  
 
Ex. B: Plaintiffs’ First Set of Interrogatories (Nos. 1-15) served October 29, 2022 
 
Ex. C: Plaintiffs’ First Set of Requests for Production (No. 1) served October 29, 2022 
 
Ex. D: KCSO’s Answers served January 9, 2023, to Plaintiffs’ First Set of Interrogatories  
 
Ex. E: KCSO’s Responses served January 9, 2023, to Plaintiffs’ First Set of Requests for 


Production  
 


 Plaintiffs’ April 24, 2023, Memorandum in Support of Motion for Sanction/Contempt 
 
Ex. F: Emails between Counsel for the Parties from January/February 2023 
 
Ex. G: KCSO’s Policy Manual, Chapter 209 - Records (first produced January 9, 2023) 
 
Ex. H: SCCJA Training Catalog - Omnibus Adult Protection Act (Vulnerable Adults) 
 
Ex. I: CFS2022-39009 (produced December 2, 2022)  
 
Ex. J: CFS2022-39001 (produced December 2, 2022)  
 
Ex. K: August 18, 2022, Cover Letter; Optical Disc; and CFS2022-39001  
 
Ex. L: Letter of South Carolina Attorney General re: FOIA (page 4)  
 
Ex. M: SCLEA Standards Manual, Chapter 15 - Communication  
 
Ex. N: Pre-suit Emails – late July to late August 2022 
 
Ex. O: December 5, 2022, Hearing Transcript before the Honorable DeAndrea G. Benjamin 
 
Ex. P: KCSO Body Worn Camera Retention Schedules (first produced January 9, 2023) 
 
Ex. Q: Orders from Brown v. Elliot, 3:14-cv-01188, D.E. 43 & 61 (D.S.C. 2016) 
 
Ex. R: WIS News 10 Article - April 12, 2022 
 
Ex. S: WIS News 10 Article - May 24, 2022 
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Ex. T: December 19, 2022, Hearing Transcript before the Honorable Jocelyn C. Newman 
 
Ex. U: April 24, 2023, Affidavit of Justin A. Jernigan  
 


 Plaintiffs’ May 23, 2023, Post-Hearing Supplemental Email Brief 
 
Ex. V:  Email Brief with Plaintiffs’ Dec. 16, 2022, Pre-Hearing Brief, Attached  
 
Ex. W: Email Brief with SCLEA, Chapter 14 – Records, Attached 
 
 Plaintiffs’ July 14, 2023, Motion to Recuse, Vacate, and Reassign; or, Alternatively, to 


Reconsider Interlocutory Order 
 
Ex. X: Nov. 21, 2022, Affidavit of Lt. Col. Billie Schreck, USAF, Ret’d  
 
Ex. Y: Feb. 20, 2023, Affidavit of Susan Martin 
 
Ex. Z:  Order Approving Wrongful Death Settlement, Blakely v. KCSO, et al., 3:10-cv-00707-
 JFA, D.E. 138 (D.S.C, March 22, 2013) 
 
Ex. AA: Text Version of May 6, 2016, Washington Post article entitled “South Carolina’s    
    poisonous police culture: The death of Lori Jean Ellis” 
 
Ex. BB: Definitions of “Might” and “May,” Merriam-Webster’s Online Dictionary,   
   <www.merriam-webster.com> 
 
Ex. CC: August 29, 2019, Memorandum to Attorneys/Parties with Discovery Motions, the  
    Honorable Roger M. Young, Sr., South Carolina Circuit Court of the Ninth Judicial  
    Circuit 
 
Ex. DD: May 8, 2023, to May 9, 2023, Emails re: 30-Day Supplemental Briefing Schedule 
 
Ex. EE: June 2, 2023 to July 5, 2023 Emails re: June 2, 2023, Order denying Plaintiffs’ Motion  
   for Sanction/Contempt 
 
 Plaintiffs’ August 20, 2023, Memorandum in Support of Motion to Recuse, Vacate, and 


Reassign; or, Alternatively, to Reconsider Interlocutory Order 
 


Ex. FF: October 14, 2022, Cover Letter; Optical Disc - Officers Tate, Taylor, and Arledge 
 
Ex. GG: Nov. 8, 2022, Email between Counsel for the Parties re: 11/4/22 Conference Results 
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 Plaintiffs respectfully submit this Supplemental Memorandum in Support of their July 14, 


2023, Motion to Recuse or Reconsider.  Notably, this Memorandum is submitted to address and 


correct the record with respect to KCSO’s May 30, 2023, Supplemental Brief (“Brief” or “Br.”).  


Plaintiffs also respectfully provide notice to KCSO and request that KCSO remedy and/or cure 


the misrepresentations that are contained within its May 30, 2023, Supplemental Brief pursuant 


to Rule 11(a), SCRCP, and S.C. Code Ann. § 15-36-10. 


 KCSO’s May 30, 2023, Supplemental Brief is captioned as a “Response in Opposition” 


to Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt.  KCSO, however, knowingly 


chose to default by failing to file any timely “response” at all to Plaintiff’s Motion.  Plaintiffs’ 


February 23, 2023, Motion was calendared for hearing via the March 28, 2023, Motions Roster, 


and the hearing was held on April 27, 2023, before the Honorable Daniel Coble.  KCSO has not 


– and could not based upon the underlying record – make any showing of prejudice to justify 


granting a continuance for KCSO to file an out-of-time, post-hearing initial response to 


Plaintiff’s Motion.  See Pl.’s July 14, Motion at 17-18.   


 Plaintiffs, of course, had no opportunity whatsoever to address KCSO’s later-filed May 


30, 2023, “Response in Opposition” at the April 27, 2023, hearing.  Plaintiffs also did not have 


an opportunity to do so prior to the Court’s June 2, 2023, Form 4 Order denying Plaintiff’s 


February 23, 2023, Motion for Sanctions/Contempt.   


 KCSO filed its May 30, 2023, Supplemental Brief at 3:03pm on day number thirty-three 


(33) of the 30-day supplemental/e-mail briefing period following the April 27, 2023, hearing.  


See Rule 6(a) (weekend/holiday rule), SCRCP; Ex. DD at 1-2 (“Judge Coble gave each party an 


additional 30 days for any supplemental briefing if desired.  At the conclusion of the 30 days 


from the date of the hearing, Judge Coble will rule on” Plaintiffs' motion.).  Plaintiffs had filed 
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their Supplemental Brief a week earlier, on May 23, 2023, via email as Judge Coble had 


instructed the Parties to do at the hearing (if desired).  Exs. V & W.  Plaintiffs’ May 23, 2023, 


Supplemental Brief addressed the only three issues that KCSO had raised in “response” to 


Plaintiffs’ Motion for Sanctions/Contempt at the April 27, 2023, hearing.  See id. 


I.  INTRODUCTION 


  KCSO’s May 30, 2023, Supplemental Brief begins by acknowledging the fact that 


KCSO took police action against law-abiding citizens on June 29, 2022.  Br. at 1-3.  Specifically, 


on the morning of June 29, 2022, KCSO took unlawful police action against Plaintiff Christine 


Jernigan (“Mrs. Jernigan”) and Plaintiffs’ respective mother and grandmother, Ann Martin 


(“Mrs. Martin”), who is a vulnerable adult.  See Ex. I.  KCSO admits on the record in its May 30, 


2023, Supplemental Brief that the only reason KCSO took these police actions on June 29, 2022, 


is because Plaintiff Mrs. Jernigan and her mother Mrs. Martin were acting in a manner that was 


“against the wishes of Mrs. [Sharon] Wright” (and Pinedale’s Administrator Phillip Hudson, see 


Ex. I).  Br. at 2.    


 If KCSO genuinely believes that it has the authority and jurisdiction to interpret and 


enforce private contracts against law-abiding citizens – i.e., general/financial power of attorney 


(“POA”) documents – based upon the “wishes” of third-party private citizens, then KCSO needs 


to also explain on the record where exactly such unheard-of-in-civilized-society police authority 


came from.  This purported “police power,” where law enforcement acts as an arm to enforce the 


“wishes” of private citizens against other private citizens based upon private contracts, has no 


place within our (or any other) law-based, democratic society.  KCSO certainly does not have 


any lawful jurisdiction to usurp the role of this Court by unilaterally enforcing its own views 


regarding the construction and application of Title 62 of the South Carolina Probate Code, 
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Article 8, the South Carolina Uniform Power of Attorney Act (“UPOAA”).  S.C. Code Ann. §§ 


62-8-101 (2017), et. seq.    


 Mrs. Martin served as the office manager and chief receptionist for the South Carolina 


House of Representatives, Solomon Blatt Building, for over three decades until her retirement in 


2013 due to age-related cognitive decline.  H. 4594, 120th Session (2013-2014); Ex. X, Nov. 


2022, Aff. of Lt. Col. Billie Schreck.  During Mrs. Martin’s thirty-three (33) year career, the 


South Carolina legislature enacted laws that were meant to ensure that Mrs. Martin’s rights as a 


vulnerable adult were protected against encroachment on June 29, 2022, including but not 


limited to the South Carolina Bill of Rights for Residents of Long-Term Care Facilities:  


The General Assembly finds that persons residing within long-term care facilities 
are isolated from the community and often lack the means to assert their rights 
fully as individual citizens.  The General Assembly recognizes the need for these 
persons to live within the least restrictive environment possible in order to retain 
their individuality and personal freedom.  The General Assembly further finds 
that it is necessary to preserve the dignity and personal integrity of residents of 
long-term care facilities through the recognition and declaration of rights 
safeguarding against encroachments upon each resident’s need for self-
determination. 


 
S.C. Code Ann. § 44-81-20 (1985) (emphasis added); see also S.C. Code Ann. §§ 43-35-5 


(1993), et. seq., i.e., the South Carolina Omnibus Adult Protection Act (“OAPA”). 


 Mrs. Martin’s rights were entitled to a higher level of deference and respect by KCSO on 


June 29, 2022, pursuant to, at least, these well-established State laws.  See id.; Exs. H & N at 28-


29.  Not even a court of competent jurisdiction – after ensuring full compliance with the 


considerable due process protections mandated by Title 62 of the South Carolina Probate Code, 


Article 5, Part 3 (“Guardians of Incapacitated Individuals”) – could have lawfully taken away 


Mrs. Martin’s “rights guaranteed by the Bill of Rights for Residents of Long-Term Care 


Facilities” on the morning of June 29, 2022.  S.C. Code Ann. § 62-5-304A(c) (2019).  KCSO has 
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decided for itself that the rights of Kershaw County’s vulnerable adults are meaningless and 


entitled to no respect in the face of third-party private citizens wielding the purported “authority” 


of general/financial POA documents (i.e., private contracts) under the UPOAA. 


 Tellingly, KCSO’s narrative description of the events that occurred on the morning of 


June 29, 2022, abruptly ends after KCSO indicates that the Officers “identified the situation” as 


“a civil issue,” i.e., a situation for which KCSO had no probable cause or reasonable suspicion of 


criminal activity to justify taking any police actions at all.  Br. at 2-3; but see Ex. H at 4, SCCJA 


Training Catalog, OAPA – Crimes Against Vulnerable Adults.  KCSO conveniently leaves out 


the next part where – well after the KCSO has admitted that the Officers involved “identified the 


situation” as “a civil issue” – KCSO nevertheless forced Mrs. Martin to exit her daughter’s 


vehicle in order to be returned to the privately-owned, for-profit Pinedale assisted living facility 


“against the reasonable and rational wishes of the vulnerable adult,” Mrs. Martin.  S.C. Code 


Ann. § 43-35-10(3)(a) (1993); Exs. I & X.  KCSO did not give Mrs. Martin’s well-known, 


reasonable, rational, and presently expressed wishes any consideration at all on June 29, 2022.  


Of course, KCSO’s twenty-one (21) page, May 30, 2023, Supplemental Brief also does not 


bother to mention or give any respect to Mrs. Martin’s fundamental rights either. 


 KCSO’s unlawful police actions on June 29, 2022, forced Mrs. Martin – against her well-


known, reasonable, rational, and presently expressed wishes – to continue purchasing what were, 


at best, unwanted and useless services from the Pinedale facility at the “bargain” price to Mrs. 


Martin of ~$5,000/month.  As a result of KCSO’s police actions on June 29, 2022, Mrs. Martin 


became a hostage (or a slave) who was thereafter forced to continue paying ~$5,000/month “for 


the profit or advantage of the seller or another person,” i.e., for the profit and advantage of 


Pinedale and Mrs. Wright (and to Mrs. Martin’s severe disadvantage).  S.C. Code Ann. § 43-35-
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10(3)(c); see Ex. X, Aff. of Lt. Col. Billie Schreck.  Even worse, KCSO’s unlawful police 


actions on June 29, 2022, subjected Mrs. Martin to neglect by Pinedale and Mrs. Wright, and to 


further psychological/emotional abuse by Mrs. Wright, during the next approximately nine 


months.  See Ex. A at 1-3.    


 On August 17, 2022, undersigned counsel proposed that KCSO’s pre-suit counsel, 


County Attorney Tommy Morgan, Esq., report and send records documenting the events of June 


29, 2022, to SLED for consideration/investigation.  Ex. N at 28-29.  KCSO decided the better 


course would be to follow its standard playbook by concealing and destroying records, including 


the first-hand body-camera recordings, documenting its police actions of June 29, 2022.  See, 


e.g., Pl.’s July 14, 2023, Motion at 5-7.    


 KCSO’s May 30, 2023, Supplemental Brief mistakenly indicates that KCSO Officer #15 


“Courtney Cochran” – along with KCSO Officers #40 Brian Morris, #42 Grant Arledge, and #45 


Joseph Branham – attempted to locate and stop the vehicle in which Plaintiff Mrs. Jernigan and 


her mother Mrs. Martin were traveling on the morning of June 29, 2022.  Br. at 2.  KCSO Officer 


#15 Courtney Cochran, however, was actually at the primary Sheriff's Department office in 


Lugoff when the events on the morning of June 29, 2022, took place.  Notably, at 11:22am on 


June 29, 2022, KCSO Officer #15 Countney Cochran – via Kershaw County (“KCSC”) Dispatch 


Operator Tina Proctor – reached out to the Officers that were detaining Plaintiff Mrs. Jernigan 


and her mother Mrs. Martin on the side of the road to reveal that undersigned counsel “Justin 


[Jernigan] is at the Sheriff Dept. and wants to let 42 and 40 know.”  Ex. I at 2.  Specifically, 


undersigned counsel was at KCSO’s main office in Lugoff requesting that KCSO release his 


mother and grandmother unless they were suspected of and/or being charged with a criminal 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 A


ug 20 11:47 P
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 413







6 
 


offense.  Compare Compl. ¶¶19-21 with Answer ¶10 (admitting, by failing to specifically 


meet/deny, the allegations of Compl. ¶¶19-21).   


II.  DISCUSSION 


A. KCSO Clearly Violated FOIA and Judge Newman’s December 2022 Orders  


 The Honorable Joselyn Newman issued oral rulings from the bench on December 19, 


2022, and a December 28, 2022, Form 4 Order, requiring KCSO to (very belatedly) “fully 


comply with the South Carolina Freedom of Information Act” within twenty 20 days.  Judge 


Newman stated at the hearing, in part, “I think that [KCSO] should do a written response, almost 


like you’re responding to interrogatories or requests for production, as to each item set forth in 


the FOIA request.”  Pls.’ April 24, 2023, Memo at 21 (citing Ex. T at 15:5-20).  KCSO was, in 


fact, legally obligated to respond and fully address the public availability of all the records of the 


July 22, 2022, FOIA Request approximately four months earlier, in August 2022, pursuant to the 


requirements of S.C. Code § 30-4-30(c).  See Sloan v. South Carolina Dep’t of Revenue, 409 


S.C. 551, 762 S.E.2d 687, 688-89 (2014) (interpreting and applying S.C. Code § 30-4-30(c) with 


respect to the DOR’s “equivocal and evasive” FOIA response). 


 At the December 19, 2022, hearing, Judge Newman initially ordered KCSO to fully 


comply with the legal requirements of FOIA within 10 days, but graciously extended this period 


to 20 days based on KCSO’s counsel of record, David Morrison, Esq., having previously planned 


to visit his elderly parents during the upcoming Christmas and New Year holiday season.  Ex. T, 


26:14-50  Undersigned counsel consented to Mr. Morrison’s request for a reasonable extension 


of time to visit with his family during the holidays when Judge Newman asked for Plaintiffs’ 


position as to the requested additional time for KCSO to fully comply with the legal 


requirements of FOIA.  Ex. T at 29:2-7. 
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 KCSO’s May 30, 2023, Supplemental Brief states that KCSO “complied with” FOIA and 


Judge Newman’s December 2022 Orders.  Br. at 3.  The only support that KCSO is able to offer 


in its May 30, 2023, Supplemental Brief for its conclusory assertion that it “complied with” 


FOIA and Judge Newman’s December 2022 Orders, however, is that KCSO “responded” to the 


July 22, 2022, FOIA Request (Compl., Ex. A) “on Monday, July 25, 2022, which is less than one 


(1) full business day after the [July 22, 2022] FOIA request was submitted.”  Id.  No reasonable 


attorney could, or ever would, characterize KCSO’s July 25, 2022, FOIA Response (copied 


below, Ex. N at 32) as anything close to meeting the legal requirements and clarity mandated by 


S.C. Code § 30-4-30(c).  See Sloan, 762 S.E.2d at 688 (holding that the DOR’s equivocal and 


evasive FOIA response was “manifestly at odds with the clarity mandated by section 30–4–


30(c)”).   


 


 The above-quoted purported FOIA “Response” provided by KCSO’s Records 


Department on July 25, 2022, is a complete and total dodge with respect to the public records of 


the July 22, 2022, FOIA Request (Compl., Ex. A).  See Sloan, 762 S.E.2d at 688 (“While DOR 


did respond to Sloan, its equivocal and evasive response was not a final opinion on the public 


availability of the requested documents and did not state whether the information requested by 


Sloan was publicly available for inspection, copying, or production”) (emphasis added).  Even 


so, Plaintiffs believed that KCSO’s pre-suit counsel Attorney Morgan would subsequently 


respond in a reasonable manner, agree to help resolve Mrs. Martin’s false imprisonment at the 


hands of KCSO, and disclose the requested third-party E-911 public records/recordings of June 
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29, 2022.  Compl., Ex. A.  If Attorney Morgan had responded in a reasonable manner, the 


Parties, the taxpayers, and this Court could have avoided wasting considerable time/expense on 


the present case.   


  Rather than responding reasonably, however, Attorney Morgan responded instead by 


stating on August 18, 2022, that “KCSO [unilaterally] considers this request as completed and is 


closing the matter.”  Ex. N at 27.  As to Mrs. Martin’s unlawful confinement by KCSO to the 


private, for-profit Pinedale assisted living facility on June 29, 2022, Attorney Morgan and his 


clients refused to even consider or discuss this matter at all.  Attorney Morgan, on behalf of his 


clients KCSO and KCSC, took the entirely irrational position on August 18, 2022, that “FOIA is 


not intended to discuss allegations and refutations of claims.”  Id.  In other words, KCSO and its 


counsel (i) decided that KCSO did not need to bother exerting any efforts to comply with the law 


and resolve these matters amicably; (ii) demanded that Plaintiffs must simply accept its evasive 


July 25, 2022, FOIA Response and its limited, redacted, and cherry-picked FOIA disclosures it 


chose to provide; and (iii) adopted a “so sue me” attitude regarding its unlawful imprisonment of 


Mrs. Martin, a vulnerable adult, by exercising its police power to carry out the “wishes” of third-


party private citizens.  See Ex. N at 21-27.  


 The phrase “good faith” appears in KCSO’s 21-page, May 30, 2023, Supplemental Brief 


a total of thirty (30) times.  Repeating the phrase “good faith” like a mantra, however, does 


nothing to change the actual reality that is established by the underlying record in this case.  


KCSO, and its agent/partner that provides law enforcement communications services on its 


behalf, i.e., KCSC, have “arbitrarily and capriciously violated the provisions of [FOIA] by 


refusal or delay in disclosing or providing copies of” requested public records.  S.C. Code § 30-


4-110(f); Jernigan v. Kershaw County, 2023-CP-28-00538 (filed July 24, 2023).         
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 KCSO’s Official FOIA Request Form states:  “Please be as SPECIFIC as possible-


include any names, addresses, dates of birth, case numbers if known, specific dates and/or date 


range, type of report, etc.”  Compl., Ex. A at 1.  Plaintiffs carefully followed these instructions to 


the best of their ability in the July 22, 2022, FOIA Request, including by listing the “original 


case assignment” number (i.e., CFS2022-39001) provided by KCSC Dispatch on June 29, 2022.  


Exs. G at 6 & J.  Yet, KCSO’s May 30, 2023, Supplemental Brief suggests that the July 22, 


2022, FOIA Request was an intricate puzzle that KCSO was required “to decipher.”  Br. at 3.  


The actual truth is that the July 22, 2022, FOIA Request explicitly states that undersigned 


counsel would “gladly explain, limit, and/or clarify” the FOIA Request “as may be appropriate.”  


Compl., Ex. A at 2 (emphasis added).  KCSO never reached out to undersigned counsel at all to 


discuss any clarity-related concerns with respect to the July 22, 2022, FOIA Request.  The 


unspecified “to decipher” clarity-related grumblings of KCSO’s May 30, 2023, Supplemental 


Brief are feeble attempts to shift the blame for KCSO’s blatant FOIA violations.  Remarkably, 


KCSO is implicitly raising clarity-related excuses for the first time approximately one-year after 


its FOIA response and disclosure of all requested records were required to have been provided 


pursuant to the legal requirements of  S.C. Code § 30-4-30(c).  Br. at 3.   


 At the bottom of page 3 of KCSO’s May 30, 2023, Supplemental Brief KCSO again 


asserts, in conclusory fashion, that it “responded in good faith and timely as demonstrated by our 


response on July 25, 2022.”  Br. at 3 (emphasis added).  For the reasons discussed above, in 


Plaintiffs’ February 23, 2023, Motion (at 5-6), and in Plaintiffs’ April 24, 2023, Memo (at 21-23) 


no reasonable attorney could ever characterize KCSO’s July 25, 2022, FOIA Response (supra at 


7, Ex. N at 32) as a “good faith” response consistent with the legal requirements and clarity that 


is mandated by S.C. Code § 30-4-30(c).  See Sloan, 762 S.E.2d at 688. 
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 KCSO spends the next eight pages of its Supplemental Brief trying to “explain” that its 


July 25, 2022, FOIA Response (supra at 7, Ex. N at 32) did, by hook or by crook, comply with 


the legal requirements of S.C. Code § 30-4-30(c) and Judge Newman’s December 2022 Orders, 


which were issued approximately five months later.  See Br. at 4-12.  KCSO’s “arguments” in 


this respect are disgraceful.   


 KCSO proceeds by breaking apart the July 22, 2022, FOIA Request (Compl., Ex. A) into 


ten separate, individual paragraphs.  Br. at 4-12.  KCSO then “responds” to each of the 


individual paragraphs of the July 22, 2022, FOIA Request by providing an “explanation” as to 


why it imagines that KCSO’s July 25, 2022, FOIA Response (supra at 7, Ex. N at 32) fully 


satisfies the legal requirements of S.C. Code § 30-4-30(c) and Judge Newman’s December 2022 


Orders.  KCSO’s purported “explanations” attempting to support its insupportable July 25, 2022, 


FOIA Response are virtually unintelligible and, in any case, are contradicted by the actual 


record.   


 KCSO asserts that “there were no documents in the possession of Defendant attached to 


the name Justin Jernigan.”  Br. 4 (emphasis added).  Indeed, the name “Justin Jernigan” appears 


in KCSO’s 21-page, May 30, 2023, Supplemental Brief a total of seventy-eight (78) times, which 


equates to ~3.7 uses of “Justin Jernigan” per page.  It is not clear how or why KCSO believes 


that repeating undersigned counsel’s name ad nauseam throughout its May 30, 2023, 


Supplemental Brief is going to help support its unfounded claims that KCSO’s July 25, 2022, 


FOIA “Response” (supra at 7, Ex. N at 32), which was a complete and total stiff-arm, resembles 


something that could possibly be viewed as complying with the legal requirements of S.C. Code 


§ 30-4-30(c) and Judge Newman’s December 2022 Orders. 
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 KCSO’s “attached to the name Justin Jernigan” contentions are meaningless nonstarters.  


KCSO’s Supplemental Brief does not make any effort whatsoever to explain what KCSO thinks 


the significance of the phrase “documents … attached to the name Justin Jernigan” has to do 


with its July 25, 2022, FOIA Response purportedly meeting the legal requirements of S.C. Code 


§ 30-4-30(c) and Judge Newman’s December 2022 Orders.  KCSO apparently believes that by 


employing the phrase “no documents attached to the name Justin Jernigan” it can magically 


transform its July 25, 2022, FOIA Response (supra at 7, Ex. N at 32) into an actual FOIA 


response that meets the legal requirements of S.C. Code § 30-4-30(c) and Judge Newman’s 


December 2022 Orders. 


 KCSO’s May 30, 2023, Supplemental Brief does not make any attempt, much less 


provide any supporting evidence, to explain KCSO’s “under the name” assertions, preferring 


instead to leave these matters entirely open to speculation and guesswork.  See Br. 4.  One 


wonders how exactly any KCSO records would become “attached to” the name “Justin Jernigan” 


in the first place?  Why in the world would a presumably competent KCSO Records Department 


officer/employee, acting under the training and supervision of KCSO’s Administrative Captain 


Kevin Lynch, come to the baffling conclusion that the July 22, 2022, FOIA Request (Compl., 


Ex. A) only includes KCSO public records that are “attached to” the name Justin Jernigan?  How 


exactly does a KCSO Records Department officer/employee go about the task of only searching 


for those specific KCSO records that are “attached to” the name Justin Jernigan?  How would a 


KCSO Records Department officer/employee then determine that there were, in fact, no records 


“attached to the name” Justin Jernigan as KCSO asserts in its Supplemental Brief?  Br. 4.  All 


such matters are left as open questions due to KCSO’s failure to provide any explanations or 


evidence to support its “under the name” assertions.  See Br. 4-12. 
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 Nevertheless, despite KCSO’s complete and total failure to explain or provide any 


supporting evidence for its conclusory assertions that “there were no documents in the 


possession of Defendant attached to the name Justin Jernigan,” KCSO makes this excuse 


repeatedly.  See Br. at 4 (“based on the name”), 4 (“under the name”), 4 (“attached to the 


name”), 5 (“under the name”), 6 (“under the name”), 11 (“under the name”).  KCSO initially 


made these still-yet-to-be explained, and still completely unsupported, “attached to the name” or 


“under the name” excuses to the Honorable DeAndrea Benjamin at the December 5, 2022, 


hearing.  Pls.’ July 24, 2023, Memo at 26-27.  Judge Benjamin indicated that Plaintiffs should 


seek and obtain discovery from KCSO to resolve KCSO’s peculiar “attached to the name” 


excuses.  Id. (citing Ex. O at 16:13-21).  KCSO’s unsworn Interrogatory Answers #5 and #7 do 


not provide any information whatsoever that relates to, explains, and/or describes KCSO’s 


purported “attached to the name” excuses.  Id.; Ex. A at 8-9, 10 (copied below, emphasis added); 


see also Exs. B at 7-8 & D at 3-4.     


INTERROGATORY NO. 5:  Please provide KCSO’s basis, reasons, and/or explanations, and 
describe the circumstances of the underlying decision-making process, with respect to KCSO’s 
assertions via email on July 25, 2022, that there are no public records falling within the 
reasonable scope of the 7.22.22 Request to provide or make available for inspection.      
 
ANSWER #5:  Please see Defendant’s Answer #4 [i.e., Kershaw County Sheriff’s Office is an 
agency of limited resources…]. 
 
INTERROGATORY NO. 7:  Please provide the identity of the KCSO personnel or other 
persons having responsibility for timely providing public records falling within the reasonable 
scope of the 7.22.22 Request pursuant to FOIA, and describe the communications, steps, and/or 
processes taken with respect to searching, obtaining, locating, and/or producing these public 
records pursuant to the legal requirement of FOIA. 
 
ANSWER #7:  Please see Defendant’s Answer #1 [i.e., (1) Autumn Furniss; (2) Chelsea 
Cockrell; AND (3) Captain Kevin Lynch (Admin Captain)].  The person who initially responded 
to Mr. Jernigan’s July 22, 2022, FOIA Request is no longer employed with the Kershaw County 
Sheriff’s Office; therefore, we do not have access to the information requested. 
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 KCSO is obligated to give full/complete interrogatory answers, under oath, in response to 


Plaintiffs’ Interrogatory Nos. 5 and 7 by, for instance, (i) providing “KCSO’s basis, reasons, 


and/or explanations,” and “the circumstances of the underlying decision-making process” for its 


July 25, 2022, FOIA Response; and (ii) describing “the communications, steps, and/or processes 


taken with respect to searching, obtaining, locating, and/or producing” the requested records of 


the July 22, 2022, FOIA Request “pursuant to the legal requirement of FOIA.”  Until it actually 


does so, KCSO’s “attached to the name” excuses are nothing more than unsupported and 


unintelligible attorney argument. 


 In any case, a search “under the name” Justin Jernigan via KCSO’s Record Management 


System/Software (“RMS”) on July 25, 2022, would surely have at least yielded the public 


records/reports of Exs. I (CFS2022-39009) and J (CFS2002-39001).  KCSO belatedly disclosed 


these CAD/CFS Reports on December 2, 2022.  Exs. I & J.  How exactly was KCSO able to 


search for, obtain, and disclose these CAD/CFS Reports (Exs. I & J) on December 2, 2022, after 


it was unable to do so on July 25, 2022, because these reports were purportedly not “attached to 


the name” Justin Jernigan? 


 Another feeble and meaningless excuse offered up by KCSO in its May 30, 2023, 


Supplemental Brief is its assertion that KCSO and KCSC’s pre-suit counsel Attorney Morgan 


purportedly went “above and beyond his formal duties” to search for and disclose records of the 


July 22, 2022, FOIA Request (Compl., Ex. A).  See Br. at 5 (“went above and beyond his formal 


duties”), 5 (“efforts of Kershaw County Attorney Mr. Tommy Morgan”), 5 (“Mr. Tommy 


Morgan going above and beyond his duties”), 5 (“Tommy Morgan was able to utilize the inter-


departmental relationship of Kershaw County”), and 5 (“was only possible after Mr. Tommy 


Morgan personally contacted” KCSC).   
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 KCSO cannot continue sticking its head into the sand and imagining that the July 22, 


2022, FOIA Request was not submitted to both KCSO and KCSC.  Ex. N at 12, 15-17.  This is 


an indisputable fact.  Id.  Given that both KCSO and KCSC were represented pre-suit by 


Attorney Morgan, Mr. Morgan’s “duties” required him to respond and produce records on behalf 


of both of his clients pursuant to FOIA, i.e., KCSO and KCSC.  Id.  KCSO and KCSC are also 


both currently represented by counsel of record in this case, Mr. David Morrison, Esq., in 


pending FOIA cases concerning the July 22, 2022, FOIA Request (Compl., Ex. A).  See also 


Jernigan v. Kershaw County, 2023-CP-28-00538 (filed July 24, 2023).   


 Additionally, as required pursuant to the South Carolina Law Enforcement Accreditation 


(“SCLEA”) Standards Manual, Chapter 15 Communications, written agreements, or authorizing 


documents, that govern the authority and responsibility of both the law enforcement agency (i.e., 


KCSO) and the shared or multi-jurisdictional entity (i.e., KCSC E-911/Dispatch) exist between 


KCSO/KCSC.  Pls.’ April 24, 2023, Memo at 8 (citing Ex. M at 15.4).  KCSO’s communications 


records, processes, and policies were requested by Plaintiffs’ First Set of Discovery Requests, 


but KCSO has refused to identify and disclose these relevant communications records, policies, 


and/or agreements  See Ex. A at 4.  An “inter-departmental [agency] relationship” clearly exists 


between KCSO and KCSC with respect to law enforcement communications services.  It is 


specious for KCSO to withhold all requested discovery with respect its communications 


policies/procedures on one hand, while at the same time continuing to make the claim that KCSO 


has no authority whatsoever with respect to its own law enforcement related communications 


records.  See S.C. Code § 30-4-20(c) (defining “public record” to include all records “regardless 


of physical form or characteristics prepared, owned, used, in the possession of, or retained a 


public body”).    
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 KCSO indicates that certain relevant phone calls that are encompassed by the July 22, 


2022, FOIA Request (Compl., Ex. A) were “made by personal cell phone with no recording 


made.”  Br. at 5.  Regardless of whether “made by personal cell phone,” or otherwise, relevant 


call related records, logs, etc., certainly exist with respect to these phone calls.  All requested call 


related records, whether “made by personal cell phone” or otherwise, must be disclosed by 


KCSO pursuant to the legal requirements of FOIA.  These requested call related records were 


generated by public officials/employees in connection with performing KCSO-related 


responsibilities and duties.  The requested call-related records for the relevant phone calls were 


obviously not made by the officers involved for personal reasons.  Br. at 5. 


 KCSO’s July 25, 2022, FOIA Response explicitly stated that “we do not have any 


reports.”  Supra at 7, Ex. N at 32 (emphasis added).  KCSO’s July 25, 2022, statements asserting 


that “we do not have any reports” that document KCSO’s June 29, 2022, police activities are 


demonstrably false statements that were intended to deceive Plaintiffs.  See Ex. G at 11 


(“documentation of law enforcement activity may be in the form of …”).  KCSO belatedly 


produced Exs. I (CFS2022-39009) & J (CFS2002-39001) on December 2, 2022.  These public 


records are CAD or CFS “Reports” that document KCSO’s June 29, 2022, police activities 


pursuant to KCSO’s Policy Manual, Chapter 209 – Records.  Ex. G at 11.     


 Even so, KCSO’s May 30, 2023, Supplemental Brief refuses to accept the reality that is 


established by the underlying record.  Specifically, KCSO continues to restate its ill-defined and 


misleading assertion that “no report was prepared” numerous times.  Compare Br. at 4 (KCSO’s 


July 25, 2022, FOIA Response deceptively stated that “we do not have any reports”) with Br. at 6 


(“no report [was] prepared because this was a ‘civil matter’”), 6 (“Defendant will prepare a 


report when there is a ‘criminal matter’”), 7 (“Defendant’s practice is to write reports for 
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situations involving a ‘criminal matter’”),  9 (“no incident report exists”), 10 (“no incident report 


was prepared”), 11 (“no incident report would be prepared”), and 11 (“no incident report under 


the name Justin Jernigan”).   


 There is no need for KCSO to continue playing silly word games by suggesting that 


criminal incident reports are the only “reports” that KCSO was required to generate 


documenting its June 29, 2022, police activities.  KCSO’s own Policy Manual, Chapter 209 – 


Records, explicitly states that “documentation of law enforcement activity may be in the form of 


one or more of the following … Computer-aided Dispatch log,” i.e., CAD or CFS “Reports.”  


Ex. G at 11 (emphasis added).  KCSO can stop pretending that “no reports” documenting its June 


29, 2022, police activities existed on July 25, 2022, simply because no criminal incident reports 


were prepared with respect to KCSO’s June 29, 2022, police actions.  Id.; Exs. I (CFS2022-


39009) & J (CFS2002-39001).   


 KCSO, pursuant to its Policy Manual, Chapter 209 – Records, is also required to generate 


Public Contacts/Warnings to document KCSO traffic stops that do not result in an arrest or the 


issuance of a traffic ticket.  Ex. G at 9 (copied below).   


Public Contact/Warning 


Public Contact/Warnings Citations are utilized by the Kershaw County Sheriff’ s 
Office to document traffic stops that DO NOT result in an arrest or the issuance of 
a Uniform Traffic Ticket. (SCLEA 27.1) 


 
 Pursuant to the legal requirements of FOIA, KCSO is required to disclose the Public 


Contact/Warning Citation that it generated pursuant to the requirements of its Policy Manual, 


Chapter 209 – Records (page 9) for the traffic stop that KCSO conducted on the morning of June 


29, 2022.  See Compl., Ex. A.      
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 KCSO’s May 30, 2023, Supplemental Brief indicates that KCSO “sent another employee 


to Pinedale Residential Center” on the morning of June 29, 2022, while the other KCSO Officers 


detained, peaceful, law-abiding private citizens Plaintiff Mrs. Jernigan and her mother Mrs. 


Martin “on the side of the road.”  Br. at 7.  The fact that KCSO officer(s)/employee(s) traveled to 


and visited Pinedale on the morning of June 29, 2022, is completely new and previously 


undisclosed information that has been provided for the first time ever in KCSO’s May 30, 2023, 


Supplemental Brief.  Id.  The identity of the KCSO officer(s)/employee(s) is surreptitiously left 


to speculation by KCSO’s Supplemental Brief.  Br. at 7.  Pursuant to the legal requirements of 


FOIA, KCSO is required to disclose all public records with respect to the KCSO 


officer(s)/employee(s) traveling to and visiting Pinedale on June 29, 2022.  See Compl., Ex. A.          


 KCSO’s May 30, 2023, Supplemental Brief states:  “Defendant [KCSO] determined it 


was in the best interest of everyone to handle this matter with the Probate Court[1] and contacted 


Mrs. Sharon Wright to decide what Mrs. Ann Martin should do.”  Br. at 7 (emphasis added).  


The fact that KCSO contacted Mrs. Wright on June 29, 2022, to ask her for instructions as to 


what KCSO “should do” with respect to Mrs. Martin is completely new and previously 


undisclosed information that has been provided for the first time ever in KCSO’s May 30, 2023, 


Supplemental Brief.  Br. at 7.  The identity of the KCSO officer(s)/employee(s) that contacted 


Mrs. Wright on June 29, 2022, is surreptitiously left to speculation by KCSO’s Supplemental 


Brief.  Br. at 7.  Pursuant to the legal requirements of FOIA, KCSO is required to disclose all 


 
1  KCSO’s May 30, 2023, Supplemental Brief refers exclusively to UPOAA matters being “handled through Probate 
Court” and/or seeking the assistance of the “probate court.”  Br. at 3, 6, & 7.   The probate court is, however, a court 
of limited jurisdiction.  Under the UPOAA, “[t]he probate court has concurrent jurisdiction with the circuit courts of 
this State over all subject matter related to the creation, exercise, construction, and termination of powers of attorney 
governed by the provisions of this article.”  S.C. Code § 62-8-401.  As previously noted in Pls. April 24, 2023, 
Memo at 5 n.3, and as KCSO’s counsel of record Mr. Morrison has known since November 2022, a related case is 
currently pending before this Circuit Court, rather than the probate court, that involves UPOAA as well as other 
causes of action.  See Jernigan, et al., v. Wright, 2022-CP-28-00967 (filed Nov. 2, 2022) (the “967 case”). 
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public records with respect to the KCSO officer(s)/employee(s) contacting and requesting that 


Mrs. Wright “decide what” KCSO “should do” with respect to Mrs. Martin on June 29, 2022.  


Br. at 7; Compl., Ex. A.          


 KCSO’s repeated references in its May 30, 2023, Supplemental Brief relating to Mrs. 


Wright and her “wishes,” while completely ignoring Mrs. Martin’s wishes, indicates that KCSO 


does not understand the purpose, fiduciary responsibilities, and legal limitations of the UPOAA.  


See Br. at 2 (“appointed Sharon P. Wright as the lawful attorney in fact”), 2 (“Mrs. Wright 


exercised her authority granted to her”), 2 (“against the wishes of Mrs. Wright”), 6 (“against the 


wishes of the Power of Attorney, Mrs. Sharon Wright”), 7 (“authorizing Mrs. Sharon Wright to 


act”), and 7 (“contacted Mrs. Sharon Wright to decide”).  As fiduciaries for Mrs. Martin pursuant 


to general/financial POA documents, Plaintiff Mrs. Jernigan and Mrs. Wright are bound, inter 


alia, to act “in accordance with the principal’s [i.e., Mrs. Martin’s] reasonable expectations to the 


extent actually known,” and always in Mrs. Martin’s best interests.  S.C. Code § 62-8-144(a)(1).  


Mrs. Wright’s “wishes” and her personal “interests” in the matter are completely irrelevant under 


the UPOAA.  Neither Mrs. Wright nor anyone else has claimed, or ever could claim, that Mrs. 


Martin’s well-known, reasonable, rational, and presently expressed wishes were or are to spend 


her later years residing in an assisted living facility (e.g., Pinedale) rather than living with and 


being cared for by her family members.  See, e.g., Ex. X, Nov. 2022, Aff. of Lt. Col. Billie 


Schreck.   


 KCSO does not grasp the difference between general/financial POA documents pursuant 


to the UPOAA – which cannot lawfully be misused, misconstrued, or abused in a manner that 


strips away any fundamental individual rights that all citizens inherently possess – and court-


appointed legal guardianship proceedings.  See S.C. Code Ann. §§ 62-5-301, et. seq. (“Guardians 
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of Incapacitated Individuals”).  A court-appointed legal guardianship can only be imposed upon 


an incapacitated individual (i.e., a “ward”) after compliance with substantial due process 


procedures/protections, e.g., appointing an attorney to advocate on behalf of the potential ward to 


fully maintain the ward’s fundamental rights based upon the circumstances presented.  S.C. Code 


Ann. § 62-5-303B (2019) (“Procedure for court appointment of a guardian; appointments of 


counsel”). 


 Mrs. Martin is a human being possessing the same individual rights as everyone else.  


This will remain true unless and until a court of competent jurisdiction deems it necessary to 


declare otherwise; take certain of her fundamental rights away on a limited and as-needed basis; 


and appoint a suitable guardian/fiduciary with respect to such rights.  S.C. Code Ann. §§ 62-5-


301, et. seq.  A ward’s fundamental individual rights not specifically removed by the court and 


entrusted to an appointed guardian/fiduciary remain fully intact.  S.C. Code Ann. § 62-5-304A(a) 


(2019) (“The court shall set forth the rights and powers removed from the ward.  To the extent 


rights are not removed, they are retained by the ward.  Such rights and powers include the rights 


and powers to ….”). 


 The troubling assertions of KCSO’s May 30, 2023, Supplemental Brief reveal that KCSO 


does not believe that Mrs. Martin, a vulnerable adult, possesses any fundamental rights and 


powers because of private contract/POA documents.  See supra at 18 (citing/quoting Br. at 2, 6 


& 7).   KCSO believes an adult with a mental disability – in this case an elderly adult suffering 


from age-related dementia and/or Alzheimer’s syndrome – is a piece of property subject to the 


wishes and whims of third-party private citizens (i.e., dictators) via private contact/POA 


documents.  KCSO stands ready to ensure that the “wishes” of these private citizen dictators are 


imposed against other law-abiding private citizens by exercising its police power to enforce its 
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particular and misguided “understanding” of the UPOAA.  In any case, as noted above, not even 


a court of competent jurisdiction had the authority to take away Mrs. Martin’s “rights guaranteed 


by the Bill of Rights for Residents of Long-Term Care Facilities,” which is exactly what KCSO 


unilaterally decided that it had the authority to do on the morning of June 29, 2022.  But see S.C. 


Code Ann. § 62-5-304A(c) (2019). 


 KCSO’s May 30, 2023, Supplemental Brief asserts that the SCLEA law enforcement 


standards “are not mandatory” standards that KCSO is required to follow.  Br. at 10.  The 


SCLEA’s website, however, suggests otherwise.  The SCLEA’s website states that “[a]ll SCLEA 


standards are mandatory and have specific requirements the agency must address, the actual way 


the standards are met is determined by the agency CEO.”  South Carolina Law Enforcement 


Accreditation, Inc., Recognizing dedication, excellence, and professionalism in South Carolina 


law enforcement, www.sc-lea.org (accessed Aug. 20, 2023).  


 KCSO’s May 30, 2023, Supplemental Brief falsely asserts that KCSO disclosed all the 


requested personnel and training files of the July 22, 2022, FOIA Request (Compl., Ex. A) for all 


the officers/employees that were personally involved with the events of June 29, 2022, 


approximately one-year ago on August 24, 2022.  Br. at 11.2   When KCSO submitted its May 


30, 2023, Supplemental Brief pursuant to Rule 11(a), SCRCP, it knew that on August 23, 2022, 


undersigned counsel offered to extend KCSO’s August 24, 2022, FOIA disclosure deadline if 


KCSO or KCSC would simply disclose the still yet-to-be-disclosed third-party E-911 records 


and recordings of June 29, 2022, as soon as possible.  Ex. N at 23-24.  Attorney Morgan rejected 


Plaintiffs’ reasonable proposal on behalf of his clients KCSO and KCSO later that same evening 


at 9:00pm.  Id. at 22-23; but see S.C. Code Ann. § 30-4-30(c) (“The various … production 


 
2 As KCSO notes, the personnel/training records for KCSO Officer Branham were belatedly disclosed on January 9, 
2023.  The relevant records for KCSO Officer Branham, however, are still incomplete.  See Ex. A at 16-17. 
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deadlines provided … are subject to extension by written mutual agreement … and this 


agreement shall not be unreasonably withheld”).   


 As of undersigned counsel’s August 23, 2023, proposal offering to extend KCSO’s 


August 24, 2022, FOIA disclosure deadline – which was promptly rejected – KCSO had not 


disclosed any of the personnel and training files for any of the officers personally involved on 


June 29, 2022.  Undersigned counsel noted that if Plaintiffs were required to filed suit, and 


KCSO subsequently disclosed or was ordered to disclose the requested personnel/training 


records, Plaintiffs would be entitled to recover attorney fees.  Ex. N at 23 (citing Burton v. York 


County Sheriff’s Dept., 358 S.C. 339, 594 S.E.2d 888 (Ct. App. 2004) (reversing and remanding 


“to the trial court for a full and proper consideration of the attorney’s fees request”).  


 Attached hereto as Exhibit FF is a mailer and cover letter by Attorney Morgan dated 


October 14, 2022, which was sent with a CD optical disc including redacted personnel files for 


three of the KCSO Officers personally involved in the events of June 29, 2022 (i.e., KCSO 


Officers Dustin Tate, Grant Arledge, and Miles Taylor).  As shown in Exhibit FF at 4, KCSO 


deceptively wrote the date “August 24, 2022” on the CD optical disc in a transparent effort 


designed to “trick” the Court into believing these personnel/training records were disclosed by 


KCSO over two months earlier, i.e., prior to expiration of the 30-day FOIA disclosure deadline 


and before Plaintiffs filed this case on September 12, 2022. 


 In any event, KCSO has clearly not disclosed the requested personnel/training records 


with respect to all the officers/employees that its own records establish to have been personally 


involved with the events of June 29, 2022.  See Exs. I (CFS2022-39009) & J (CFS2002-39001).  


For instance, no personnel/training files have been disclosed with respect to KCSO Officer #15 


Courtney Cochran.  Compl., Ex. A.  Moreover, no personnel/training records have been 
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disclosed for the yet-to-be identified officers/employees that visited Pinedale and contacted Mrs. 


Wright on June 29, 2022, i.e., facts revealed for the first time ever by KCSO within its May 30, 


2023, Supplemental Brief.  Supra at 17-18 (citing Br. at 7). 


 KCSO’s May 30, 2023, Supplemental Brief asserts that the redactions made to the three 


personnel/training records of Exhibit FF were purportedly made “in accordance with law.”  Br. at 


11.  If KCSO honestly believes that the redactions made to the three personnel/training records 


of Exhibit FF are lawful, it simply needs to point to the FOIA exemptions that support its opinion 


in response to Plaintiffs’ Interrogatory No. 10, as required by the SCRCP.  KCSO’s bare 


assertion that it made the redactions “in accordance with law” is merely its own entirely 


unsupported opinion.  How exactly did KCSO determine that these redactions were made “in 


accordance with law” if it cannot even point to any actual “law” that supports its opinion at this 


late date?  See Br. at 11.  


B. KCSO’s Discovery Responses and Productions are Evasive, Incomplete, and 
 Unsworn in Violation of the Requirements of the SCRCP 
  
 KCSO’s May 30, 2023, Supplemental Brief states that KCSO provided its unsworn 


January 9, 2023, discovery responses and productions “in good faith.”  Br. at 12.  KCSO also 


notes that its responses/productions, unfortunately, “did not meet the satisfaction of” Plaintiffs.”  


Br. at 12.   


 KCSO waived all objections to Plaintiffs’ October 29, 2022, Interrogatories and Requests 


for Production by failing to timely respond by the December 5, 2022, deadline as required by the 


SCRCP.  Pls.’ July 14, 2023, Motion at 11.  KCSO’s refusal to voluntarily provide discovery as 


required by the SCRCP forced Plaintiffs to seek relief from Judge Newman at the December 19, 


2022, hearing to simply obtain the unverified, evasive, and incomplete answers to Interrogatory 


Nos. 1 to 15, and incomplete responses and productions to Request for Production No. 1, that 
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KCSO was ordered by the Court to provide by January 9, 2023.  Plaintiffs are entitled to full and 


complete sworn discovery responses and productions as described in Plaintiffs’ February 23, 


2023, Rule 11(a), 10-Day Letter.  Ex. A.   


 Plaintiffs have made matters easy for KCSO by describing in their February 23, 2023, 


Rule 11(a), 10-Day Letter (Ex. A) what will be acceptable to fully resolve the discovery matters.  


Undersigned counsel provided Plaintiffs’ February 23, 2023, Rule 11(a), 10-Day Letter (Ex. A) 


to KCSO in a good faith effort to fully resolve the discovery matters, but KCSO decided instead 


that it would simply refuse to participate in discovery at all until forced to do so by this Court.  


KCSO waived all discovery objections and must therefore provide full, complete, and sworn 


discovery responses and document productions as requested by Plaintiffs’ February 23, 2023, 


Rule 11(a), 10-Day Letter (Ex. A).  It is unclear why KCSO considers itself to be exempt and/or 


immune from actually participating in the discovery process in good faith, and from providing 


discovery required by the SCRCP, as all other litigants before this Court are obligated and 


required to do.   


C. KCSO’s Previously Denied, and Reasserted, Oral Motion to Amend Paragraph 9 of 
 its October 28, 2022, Answer 
 
 KCSO’s May 30, 2023, Supplemental Brief states as follows at pages 20-21:  


At the hearing on this matter, the Defendant orally moved to be allowed to amend 
its answer to confirm to the evidence.  In responding to the complaint, this 
Defendant admitted that Justin Jernigan filed the FOIA request on behalf of his 
mother.  His mother is a Plaintiff in this proceeding.  However, in reviewing the 
actual FOIA request, he did not file it on behalf of his mother.  He was the only 
requestor.  See Exhibit 1.  That certainly is relevant to the response to the request. 
The Plaintiff is not prejudiced by correcting the pleadings to accurately reflect 
who the requestor was on the underlying FOIA request.  
 
Amendments to the pleadings are to be liberally granted unless there is legal 
prejudice.  A simple amendment to the answer causes no legal prejudice here.  
The KCSO should be allowed to amend to reflect the true FOIA requestor as that 
is certainly relevant to their responses and this action. 
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  Plaintiffs have already responded with respect to KCSO’s Oral Motion to Amend 


Paragraph 9 of its October 28, 2022, Answer, which was denied at the April 27, 2023, hearing, 


via Plaintiffs’ May 23, 2023, post-hearing Supplemental Brief (submitted via email).  Exs. W & 


V at 3-4.  Rather than addressing or attempting to refute Plaintiffs’ May 23, 2023, Supplemental 


Brief, and rather than actually filing a motion seeking to leave to amend Paragraph 9 of its 


October 28, 2022, Answer, KCSO has attempted to re-file its previously denied oral motion 


“under the table” via its May 30, 2023, Supplemental Brief, which was submitted at 3:03pm on 


day number thirty-three (33) of the 30-day supplemental/e-mail briefing period following the 


April 27, 2023, hearing.  See Rule 6(a) (weekend/holiday rule), SCRCP; Ex. DD at 1-2.  


Plaintiffs’ May 23, 2023, post-hearing Supplemental Brief (Exs. W & V at 3-4) states in part as 


follows: 
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 KCSO is willing to make any argument and take any position no matter what.  KCSO 


goal is “fighting” to keep from disclosing what are undisputedly public records and for which 


KCSO is merely a custodian on behalf of the public.  KCSO has never asserted that any of the 


requested records are exempt from disclosure.  Accordingly, the requested records are public 


records that do not belong to KCSO but, rather, belong to the public. 


 Attached hereto as Exhibit GG is a November 8, 2022, Email between counsel for the 


Parties.  As confirmed therein, on November 4, 2022, the Parties engaged in good-faith 


negotiations with respect to the potential need for Plaintiffs to file a motion seeking an order for 


KCSO to re-plead and/or provide a more definite Answer pursuant to Rule 8(b), SCRCP.  The 


Parties were able to resolve these issues, including by agreeing that the July 22, 2022, FOIA 


Request (Compl., Ex. A) was submitted (at least) by undersigned counsel as an attorney on 


behalf of Plaintiff Mrs. Jernigan.  KCSO now seeks to go back on agreements counsel for the 


Parties negotiated and reached in good faith on November 4, 2022.  KCSO’s current position is 


that undersigned counsel did not file the July 22, 2022, FOIA Request (Compl., Ex. A) on behalf 


of his mother simply because Plaintiff Mrs. Jernigan was not explicitly identified as the 


“requestor.”   


 This is another meaningless non-issue that KCSO only seeks to raise at this point for 


purposes of further obstruction, delay, and distraction from its willful FOIA violations and 


refusal to participate in discovery as required by the SCRCP.  After agreeing resolve the standing 
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issue consistent with the admissions of Paragraph 9 of its Answer in November 2022, KCSO’s 


counsel has now twice attempted to backtrack by requesting leave of this Court to undo an 


agreement that was reached in a good faith effort to avoid the need for motion practice as 


required pursuant Rule 11(a), SCRCP.  As noted in Plaintiffs’ May 23, 2023, Supplemental Brief 


(copied above), KCSO represented to the Court at the April 27, 2023, hearing that it had made a 


“typographical error” in Paragraph 9 of Answer, even though the record clearly establishes that 


the Parties had conferred and specifically agreed on the matter.  KCSO’s efforts, on two 


occasions, to worm its way out of prior agreements it willingly made in November 2022 are 


shameful.   


 The imaginary standing dispute that KCSO seeks to create at this late date is also futile 


because it is directly contrary to controlling case law.  Notably, In Freemantle v. Preston, the 


Court reversed and remanded the trial court’s dismissal of the plaintiff’s FOIA claim for lack of 


standing, holding as follows:  


The traditional concepts of constitutional standing are inapplicable when standing 
is conferred by statute.  FOIA contains a specific standing provision allowing any 
citizen of South Carolina to seek a declaratory judgment or injunctive relief to 
enforce the Act’s requirements.  S.C. Code Ann. § 30-4-100(a)…. 
…  


The legislature has specifically conferred standing upon any citizen of South 
Carolina to bring a FOIA claim against a public body for declaratory or injunctive 
relief, or both.  Appellant has pled that he is a citizen of the State and that FOIA 
has been violated.  Nothing more is required.  Therefore, the trial court erred in 
finding Appellant lacked standing to assert his FOIA claims.  On remand, 
Appellant shall be entitled to pursue his FOIA claims seeking declaratory and 
injunctive relief. 
 


398 S.C. 186, 194-95, 728 S.E.2d 40, 44-45 (2012); see also Sloan v. Friends of Hunley, Inc., 


369 S.C. 20, 28, 630 S.E.2d 474, 479 (2006) (“this Court has held that standing under FOIA does 


not require the information seeker to have a ‘personal stake in the outcome’”) (citation omitted). 
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III.  CONCLUSION 


 For the reasons stated in Plaintiffs’ July 14, 2023, Motion to Recuse or Reconsider and 


above herein, Plaintiffs respectfully request that the Court vacate the June 2, 2023, Order 


denying Plaintiffs’ Motion for Sanction/Contempt or, alternatively, to reconsider. 


  


   


     Respectfully submitted, 


By: s/Justin A. Jernigan 


           Justin A. Jernigan (S.C. Bar No. 74954) 
    Email: justin.a.jernigan@gmail.com 


7148 Stirrup Ct. 
Weddington, NC 28104 


    Ph: 864-710-5029 
     
    This 20th day of August 2023 
 


ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN 
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SM ITHIIIIIROBI NSON 
Forward thinking. Results driven. 


Smith Robinson Holler DuBose and Morgan, LLC 


COLUMBIA 2530 Devine Street, Columbia, SC 29205 SUMTER 126 N. Main Street, Sumter, SC 29151 CAMDEN 935 Broad Street, Camden, SC 29020 
P: 803.254.S445 F: 803.254.5007 P: 803.778.2471 F: 803.778.1643 P: 803.432.1992 F: 803.432.0784 


October Jj_, 2022 


Mr. Justin Jernigan 
7148 Stirrup Court 
Weddington, NC 28104 


RE: Freedom of Information Act Request 


Dear Mr. Jernigan: 


Reply To: Camden 


I am responding to your Freedom of Information Act Request dated August 24, 2022 and as a 
follow up to my letter to you of September 20, 2022 in which you request the following: 


records concerning the names, ranks, dates of service, and/or related public information 
concerning all Department employees having any personal involvement regarding the above-
described incidents that occurred in or around late June 2022 to present. Included in this 
request are training classes taken by these individuals, required, or respective certifications 
concerning constitutional rights of private citizens in connection with stops, detentions, 
arrests, use of police powers, etc. ( e.g., regarding probable cause, reasonable suspicion, or 
indications ofunlawful conduct required before taking such steps). I would also respectfully 
request similar training or certification information for all such individuals with respect to 
investigating abuse of the elderly or otherwise disabled/vulnerable adults 


In that regard, please find enclosed herewith a CD containing all documents not subject to 
exemption under the South Carolina Freedom oflnformation Act, S.C. Code Ann. Section 30-4-10, et seq. 


If you have any other questions or concerns, do not hesitate to contact me. 


HTM, Jr.:srd 
Enclosure 


www5 mithRoblnsonlaw.com 


Very truly yours, 


SMITH ROBINSON HOLLER 
DuBOSE AND MORGAN, LLC 


H. Thomas Morgan, Jr. 
Asst. Kershaw County Attomel..3/ 


Founding Partners: G. Murrell Smith, Jr. I Jonathan M. Robinson I David C. Holler I John K. DuBose, Ill I H. Thomas Morgan, Jr. 
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Justin Jernigan <justin.a.jernigan@gmail.com>


11.4.22 Pre-Motion Conference Results; FOIA/KCSO Case; NEW
Matters
4 messages


Justin Jernigan <justin.a.jernigan@gmail.com> Tue, Nov 8, 2022 at 4:48 PM
To: Callie Morrison <callie@dmorrison-law.com>
Cc: David Morrison <david@dmorrison-law.com>, "Cameron W. DeBoy" <cameron@dmorrison-law.com>


Dear David and Cameron,


I am writing for the purposes of documenting, summarizing, and wrapping-up Plaintiffs' Request for a
good-faith pre-Motion Conference to KCSO (dated 10.29.22), KCSO's participation therein (on
11.04.22), and the Parties' resolution thereof (on 11.04.22 during the Conference).  In other words, to
dispose of "old matters" and, also, to raise "new matters" as set forth below.


OLD MATTERS


The Parties' discussed, at least, all of those concerns raised in Plaintiffs' below emails dated 10.28.22
and 10.29.22 (e.g., raising the potential need for Plaintiffs' filing of a motion to re-plead KCSO's
Answer under Rule 8(b)).  Plaintiffs' counsel very much appreciates KCSO counsels' good-faith
discussions of Plaintiffs' below-noted concerns (of Oct. 28-29, 2022).  We, the Parties, agreed that
such a potential Motion (e.g., under Rule 8(b)), would not be in either Parties' interests with respect to
the "just, speedy, and inexpensive determination" of this Case required/mandated under Rule 1,
SCRAP.  


KCSO was planning to send a response, that Plaintiffs are glad/happy to consider, regarding
Plaintiffs' 1st IROG/RFPs Requests served via email/UPS on Oct. 29, 2022.  We can discuss via
phone rather than in writing at KCSO's preference.


NEW MATTERS


Plaintiffs/KCSO should collaborate, in good faith, on the preparation and submission of a pre-Hearing
Memo/Summary to the Court in advance of the 12.5.22 Hearing (at 9:30am).  For proposed inclusion
therein, the Parties' do not disagree that:  (1) the 7.22.22 FOIA Request was made (at least) on
behalf of Plaintiff Mrs. Jernigan (i.e., my mother), and (2) some records falling within the 7.22.22
Request have yet to be produced.  


My understanding is that KCSO will reserve its "right" not to produce records of the 7.22.22 FOIA
Request that do not exist.  Plaintiffs do not, because they cannot, disagree with this principle as a
matter of logic.  On that note, however, Plaintiffs' position is that such a "final determination" as to
what records would be produced and, correspondingly, would not, was required to have been made
in writing to Plaintiffs within 10-business days of the 7.22.22 FOIA submission pursuant to FOIA. 
Moreover, if records of the 7.22.22 Request have been destroyed subsequent to request (e.g., since
6.29.22) Plaintiffs believe such would/could violate the Records Act, FOIA, as well as other laws,
regs, standards, requirements etc.


Please also note the Verified Complaint in the pending/related Civil Action 2022-CP-28-00967,
Kershaw County, Fifth Judicial Circuit, filed Nov. 2, 2022.  This is submitted in further support of my
personal Reporting to KCSO of June 28-29, 2022, in good faith, of Exploitation of a Vulnerable Adult,
my grandmother Ann Martin, under the S.C. Omnibus Adult Protection Action.  This Complaint also
includes averments/evidence of criminal psychological/emotional abuse, of a vulnerable adult, my
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grandmother, pursuant to the S.C. Omnibus Adult Protection Act.  These are State Laws that I believe
KCSO is the relevant jurisdictional authority for pursuing/enforcing.  


Plaintiffs request, in the interest of justice, that KCSO produce all of the third-party related KCSO
public records asap (e.g., third-party 911 Calls).  If a Subpoena to KCSO/KC for the relevant third-
party records and BWC data from 2022-CP-28-00967 is necessary or would be helpful to obtain such
records asap, please let me know.        


Best Regards,


Justin
864-710-5029 (cell)


 


On Fri, Nov 4, 2022 at 3:14 PM Justin Jernigan <justin.a.jernigan@gmail.com> wrote:
David/Cameron,


Good to touch base with you guys again on the FOIA case and appreciate your assistance with
moving this matter forward towards a reasonable resolution.


After considering the current status and our recent discussions, I believe that we should
narrow things down considerably to just the 911 calls, dispatch records, CAD Reports, etc., relating
to the third-parties identified in 7.22.22 Request.


Would it be possible to get that part resolved asap?  


If so, other records could be easily resolved i think.


Justin


On Thu, Nov 3, 2022 at 3:55 PM Callie Morrison <callie@dmorrison-law.com> wrote:


I have 1:00 o’clock on the calendar for tomorrow.


 


Callie Morrison


Office Manager/Legal Asst.


Morrison Law Firm, LLC


7453 Irmo Drive, Suite B


Columbia, South Carolina 29212


T:  (803) 661-6285


F:  (803) 661-6289


 


From: Justin Jernigan <justin.a.jernigan@gmail.com>
Sent: Thursday, November 3, 2022 3:17 PM
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STATE OF SOUTH CAROLINA 
 
COUNTY OF KERSHAW 
 
Christine Jernigan and Justin Jernigan, 
 
         Plaintiffs, 
 
v. 
 
Kershaw County Sheriff’s Office, 
 
         Defendant. 
________________________________        


) 
) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 


 
IN THE COURT OF COMMON PLEAS 


 
 


C/A #:  22-CP-28-00782 
 
 


RESPONSE IN OPPOSITION TO 
PLAINTIFFS’ MOTION TO RECUSE, 


VACATE AND REASSIGN, OR 
ALTERNATIVELY, TO RECONSIDER 


INTERLOCUTORY ORDER 


 
 Defendant Kershaw County Sheriff’s Offices files this response in opposition to 


Plaintiffs’ Motion to Recuse, Vacate and Reassign, or Alternatively, to Reconsider Interlocutory 


Order and the materials filed in support of that motion on July 14, 2023. 


I. INTRODUCTION 


Defendant files this Response in Opposition to Plaintiffs’ Motion to Recuse, Vacate, and 


Reassign; or, Reconsider Interlocutory Order filed on Friday, July 14, 2023, and Plaintiffs’ 


Memorandum in Support of Motion to Recuse, Vacate, and Reassign and, partly to respond to 


his motion to Reconsider Interlocutory Order filed on Sunday, August 20, 2023 and retrieved by 


these Defendants on Monday, August 21, 2023.  Plaintiffs argue Judge Coble should: (1) be 


recused; (2) vacate and reassign the June 2, 2023, Order denying Plaintiff’s February 23, 2023, 


Motion for Sanctions/ Contempt; and/or (3) reconsider the June 2, 2023, Order for resolution.  


Plaintiff’s claim appears to be based on the fact that the court indicated that it intended to deny 


his motions rather than on specific evidence of judicial bias.  Plaintiffs’ claims are wholly 


without merit, lack evidence and must be dismissed. 
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II. BACKGROUND 


April 27, 2023, Plaintiffs and Defendant participated in a hearing before Judge Coble at 


the Kershaw County Courthouse regarding Plaintiff’s Motion for Sanctions/Contempt filed on 


February 23, 2023.  During the course of this hearing, Plaintiffs and Defendant each argued their 


respective cases based on relevant evidence with Judge Coble taking each party’s case under 


advisement.  At the conclusion of the hearing each party was granted an opportunity by Judge 


Coble to file further memoranda in support of their positions.  On May 23, 2023, Plaintiffs 


prepared and submitted a Post-Hearing Supplemental Brief via email.  On May 30, 2023, 


Defendant prepared and submitted via email a Response in Opposition to Plaintiffs’ Motion for 


Sanctions/Contempt and filed it with the court.  After each party submitted their responses, Judge 


Coble considered each party’s case and on June 2, 2023, indicated the court’s intent to deny 


Plaintiff’s pending motions. Plaintiff immediately began emailing with various requests 


regarding this ruling.  The ultimate result was that a status conference was set.  Following the 


filing of the present motion, the status conference was cancelled and this hearing scheduled.     


After the status conference was scheduled, Jernigan filed this Motion To Recuse, Vacate, 


and Reassign; or, Alternatively, To Reconsider Interlocutory Order on July 14, 2023, with Judge 


Coble.  In anticipation of the Wednesday, August 23, 2023, hearing with the court via WebEx, 


Defendant has prepared its Response in Opposition to Plaintiff’s Motion to Recuse, Vacate and 


Reassign, or Alternatively, to Reconsider Interlocutory Order.  


III. STANDARD OF REVIEW 


Under South Carolina law, if there is no evidence of judicial prejudice, a judge’s failure 


to disqualify himself will not be reversed on appeal.  Roche v. Young Bros., Inc., 332 S.C. 75, 


504 S.E.2d 311 (1998).  “As the threshold for a showing of bias is high, a finding of judicial bias 
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must be based on ‘an abiding impression left from a reading of the entire record,’ Offutt v. 


United States, 348 U.S. 11, 12, 75 S.Ct. 11, 99L.Ed. 11 (1954), not from particular comments or 


rulings considered in isolation, United States v. Twomey, 806 F.2d 1136, 1140 (1st Cir. 1986).”  


Alexander v. Parks, 834 Fed.Appx. 778 (2020).  “It is not sufficient for a party seeking a judge’s 


disqualification to simply allege bias; the party must show some evidence of bias or prejudice.”   


Appellate Court Rule 501, Code of Jud. Conduct, Canon 3, subd. E(1)(a).   


In Davis v. Parkview Apartments, 762 S.E.2d 535 (2014), the South Carolina Supreme 


Court addressed a judicial disqualification issue.  The trial judge has disclosed relationships he 


might have had with the parties’ counsel over the years.  After actions dispositive to the case, the 


parties challenged the court’s impartiality.  The Supreme Court found that the judge’s disclosures 


demonstrated his sensitivity to assuaging any concerns about his impartiality.  The court further 


found that the record supported the judge’s orders and there was no evidence presented of bias or 


prejudice by the judge.  The court also noted that it gives great weight to the trial judge’s 


assurance of his own impartiality and the movant has the burden of providing some evidence of 


the existence of a judge’s impartiality.  Id. @ 284-85.   


In the legal malpractice case of Christensen v. Mikell, 476 S.E. 2d 692 (1996), the court 


held that the trial judge was not compelled to recuse himself in an alleged malpractice suit of a 


prominent attorney from the same circuit as the judge, where the Plaintiff failed to present 


evidence of the judge’s impartiality.  Id. @ 73.  “To compel recusal, the alleged bias of the judge 


must be personal, as distinguished from judicial, in nature”  Id. @ 74.  [ 


IV. ANALYSIS 


Plaintiffs make wild accusations regarding the court, Judge Coble, and Defendant 


throughout their Motion filed on July 14, 2023.  However, Plaintiffs fail to provide specific 
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evidence against the court, Judge Coble, and Defendant to prove why Plaintiffs’ allegations 


relating to the hearing on April 27, 2023, should be considered further.  Frankly, allegations 


against defense counsel have no bearing on this motion.  Plaintiffs’ claims and allegations are 


broad, baseless, and without merit, for these reasons Plaintiffs’ Motion should be denied. 


A. The Parties and Surrounding Circumstances 


Plaintiffs make erroneous and egregious allegations towards the Kershaw County 


Sheriff’s Office (“KCSO”), Kershaw County Attorney Mr. Tommy Morgan, Esq., Defendant’s 


counsel, Mr. David L. Morrison, Esq. and Judge Daniel Coble.  Plaintiffs allege, the Kershaw 


County Sheriff’s Office “is a county law enforcement agency…who provide security services 


during this Court’s proceedings in Kershaw County.”  Pls. Motion at 2.  Plaintiffs also allege, 


“Mr. Morrison is a well-known local area attorney and has been defending cases filed against 


law enforcement agencies for over thirty years.” Id.  Plaintiffs continue to state, “Plaintiffs are 


private citizens who do not live in the local area and are appearing as strangers before this Court.  


Undersigned counsel is a North Carolina patent attorney making his first appearance in state 


court in the present case.”  Id.  These descriptions by Plaintiffs appear to paint the South 


Carolina judicial system as one which is ripe with “home cooking” and run by “the good ole’ 


boy system” which is false and a blatant attack on the South Carolina judiciary and the South 


Carolina legal profession.   


Plaintiffs insinuate these circumstances establish an inherent bias from Judge Coble 


towards Defendant Kershaw County Sheriff’s Office.  These allegations could not be further 


from the truth.  Mr. Morrison defends cases throughout South Carolina and occasionally in 


Kershaw County.  Judge Coble was elected in 2022 to fill the vacancy of the Honorable L. Casey 


Manning for the Fifth Judicial Circuit.  During this time Mr. Morrison never appeared before 
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Judge Coble until the day of this hearing.  In fact, he had never met Judge Coble before this 


hearing. Plaintiffs’ allegations relating to the hearing on April 27, 2023, are uninformed, without 


basis in reality, and without merit.   


B. The Relevant JMSC Records 


Plaintiff attempts to revisit the court’s Judicial Merit Selection Commission to challenge  


either his qualifications or bias.  That attempt in misguided.  The Legislature has already passed 


on the Court’s qualifications.  Mr. Jernigan cannot second guess the legislative body.  This 


Defendant contends that none of the JMSC records have any relevance to this proceeding.   


Plaintiff has offered no evidence of any bias because none exists.  Interestingly, Mr. 


Jernigan did not address this until he learned that the court intended to deny his pending motions.  


Only after learning that did Mr. Jernigan raise qualification or bias issues.  An unfavorable ruling 


is never evidence of bias.  Plaintiff’s remedy, if any, is by way of the appellate courts, not by 


way of attacking the Court.   


 Despite that, this Defendant will address the JMSC records since Plaintiff has raised that 


issue.  The Honorable Daniel M. Coble, as indicated by the South Carolina Judicial Merit 


Selection Commission (“JMSC”) was a successful and respected member of the Fifth Circuit 


Solicitor’s office during his tenure.  These records also reveal a comprehensive and thorough 


examination of Judge Coble’s professional character, fitness for the position he anticipated 


holding, and his professional qualifications.  Plaintiffs allege through a portion of Judge Coble’s 


Judicial Merit Selection Commission materials he is more or less unfit to hear the matter before 


Court because he stated in the November 17, 2020, JMSC Hearing Tr. At 129:25 to 130:7; Nov. 


16, 2021, JMSC Hearing Tr. At 74:2-14, his “prior civil discovery experience – i.e., the subject 


matter of the Underlying Motion – was relatively limited.” Pls. Motion at 3.   
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 If Plaintiffs examine Judge Coble’s March 23, 2022, Report of Candidate Qualifications 


20211, (pg. 46-55), it is apparent these allegations are unfounded.  “Judge Coble reported the 


percentage of his practice involving civil, criminal, domestic and other matters prior to his 


serviced on the bench as follows: Civil – 40% and Criminal – 60%.  Id. At 52.  If one is to 


examine this information, it is apparent Judge Coble is well versed in civil discovery.  Although 


Judge Coble did admit to having relatively limited experience, it is obvious Judge Coble was 


trying to be humble and reserved when appearing before the Judicial Merit Selection 


Commission.  Plaintiffs attempt to use one comment from a sitting judge as evidence of his, at 


best limited, if not lack of knowledge of a subject regarding legal matters is embarrassing and 


incorrect.  If Plaintiffs had examined the Judicial Merit Selection Commission records further, 


they would have learned Judge Coble identified his most significant orders or opinions.  Among 


these opinions was Rodriguez v. McDaniel, Order 5469-2017-5 (Not Reported), which involved 


Judge Coble hearing a motion involving one party moving for sanctions against another party.  


This case identifies Judge Coble’s knowledge and practical experience with not only the civil 


discovery process, but with motions for sanctions such as the underlying case for this motion.  


As with Rodriguez v. McDaniel, Judge Coble also denied a motion for sanctions against another 


party, the same as he has done with this case.  Plaintiffs’ allegations related to this material are, 


again, broad, baseless, and without merit.   


C. KCSO’s History of Misconduct and Abusive Discovery/Litigation Tactics 


 Plaintiffs claim Defendant has a reputation during the discovery process for operating in 


bad faith by relying on South Carolina Rule of Evidence 404(b) which states, “Evidence of other 


crimes, wrongs, or acts is not admissible to prove the character of a person in order to show 


 
1 (https://www.scstatehouse.gov/JudicialMeritPage/ReportonCandidatestoMembersofGA.php 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 A


ug 21 4:35 P
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 448



https://www.scstatehouse.gov/JudicialMeritPage/ReportonCandidatestoMembersofGA.php





7 
 


action in conformity therewith.  It may, however, be admissible to show motive, identity, the 


existence of a common scheme or plan, the absence of mistake or accident, or intent.”  Although 


Plaintiffs rely on South Carolina Rule of Evidence 404(b), they do so in vain.   “If the court does 


not clearly perceive the connection between the extraneous criminal transaction and the crime 


charged, that is, its logical relevancy, the accused should be given the benefit of the doubt, and 


the evidence should be rejected.”  State v. Lyle, 125 S.C. 406 (1923).  


 Plaintiffs have not provided any information to the court to prove admissible previous 


bad acts.  Plaintiffs attempt to use a strategy of providing “sound bites” to the court in an effort 


to use this as a persuasive argument.  A discovery sanction against in a different case under 


different circumstances, does not offer any probative evidence for Plaintiff to prove his claims 


under FOIA here.  The claims here are independent and must stand on their own merit.  


Plaintiffs’ allegations related to this material are, again, broad, baseless, and without merit.   


D. The April 27, 2023, Hearing for the Underlying Motion 


 Plaintiffs claim Judge Daniel M. Coble must recuse himself, reassign the case, and/or at 


least reconsider the interlocutory order of June 2, 2023.  Interestingly, Plaintiff apparently 


believes it would be appropriate for this court to reconsider his motion, even before a formal 


order is entered, despite his claims of bias.  Plaintiffs attempt to state their case by providing an 


extensive, although inaccurate, account of the hearing held between Plaintiffs and Defendant on 


April 27, 2023.   


 Plaintiffs state their arguments for the Motion filed on July 14, 2023, in paragraphs 40 


through 89.  These paragraphs are cumbersome when combined with the totality of Plaintiffs’ 


arguments and filings with the court considering the issue is a four (4) page Freedom of 


Information Act (“FOIA”) request made on July 22, 2022.  Based on the volume of information, 
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Defendant wishes to identify and respond to certain arguments of Plaintiffs’ without being 


argumentative in each paragraph from 40 through 89.  


Paragraph 40:  At the beginning of the hearing on April 27, 2023, KCSO’s counsel made 


an oral Motion asserting, for unspecified and unknow reasons, that Plaintiffs’ Underlying 


Motion failed to satisfy the particularity requirements of Rule 7(b)(1), SCRCP. 


Explanation:  Plaintiffs are correct, Defendant did make a motion during the hearing on 


April 27, 2023, which is permitted under the South Carolina Rules of Civil Procedure 7(b)(1) 


which states, “An application to the court for an order shall be by motion which, unless made 


during a hearing or trial in open court with a court reporter present, shall be made in writing, 


shall state with particularity the grounds therefore, and shall set fort the relief or order sought.”  


Defendant did make a motion during the hearing, which is permitted.  The defense contended 


that Plaintiff’s motions were not made with sufficient specificity and could not go forward.  The 


court denied that motion and allowed the hearing to go forward.  But the court did allow further 


briefing as was appropriate.     


 Paragraph 41:  KCSO’s oral Rule 7(b)(1), SCRCP, Motion suggested that Plaintiffs’ 


April 24, 2023, Memorandum and Exhibits G to U had unfairly surprised and prejudiced KCSO 


by raising previously unknown grounds. 


 Explanation:  Defendant received Plaintiffs’ Memorandum in Support of Motion for 


Sanctions and Exhibits G to U which were filed on April 24, 2023.  which consisted of 191 pages 


of Plaintiffs’ argument and would be heard by the court on Thursday, April 27, 2023, at 9:30am 


in Kershaw County.  Although Plaintiff had ample time to prepare its argument, Defendant was 


provided a minimal amount of time to prepare a proper response on behalf of our client and the 


court.  The court did allow both parties to file subsequent memoranda.   
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 Paragraph 42:  Plaintiffs’ timely-filed April 24, 2023, Memorandum, however, 


addressed well-known ground previously addressed in Plaintiffs’ December 16, 2022, Pre-


Hearing Brief (Ex. V, hereto); February 10, 2023, Rule 11(a), 10-Day Letter (Ex. A); and 


February 23, 2023, Motion for Sanctions/Contempt. 


 Explanation:  Plaintiffs believe their Motion was timely filed, although it did not provide 


Defendant enough time to formulate a proper defense for its clients.  Judge Coble allowed 


Defendant and Plaintiffs an additional 30 days in which to provide supplemental briefings to 


state their cases more thoroughly.  This decision was made, ostensibly, based on justice and not 


politics.  Once each party had a chance to make a well-thought-out argument Judge Coble made 


a ruling. 


 Paragraph 43:  The Judge granted KCSO’s oral Motion pursuant to Rule 7(b)(1), 


SCRCP, without discussing or addressing the factual findings or conclusions of law supporting 


the rule.  But see Ellis, 433 S.E.2d at 587, 315 S.C. at 285. 


 Explanation:  Plaintiffs are incorrect, the court denied the motion that would have 


prevented the Plaintiff’s motions from being heard.  However, the court did allow further 


briefing for both parties.  Plaintiff complains that the court granted both the parties the right to 


file additional briefs without discussing or addressing the factual findings or conclusions of law 


supporting the rule. Judge Coble was able to do this because it clearly states in South Carolina 


Rules of Civil Procedure 7(b)(1), “An application to the court for an order shall be by motion 


which, unless made during a hearing or trial in open court with a court reporter present, shall 


be made in writing, shall state with particularity the grounds therefor, and shall set forth the relief 


or order sought.”  Defendant did make an oral motion during the April 27, 2023, hearing to 


Judge Coble.  The motion was not immediately and blindly granted.  At no time did Judge Coble 
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issue a blanketed or blind response.  Judge Coble told each party he would take the entire case 


under advisement and issue a ruling after each party had an opportunity to submit a supplemental 


briefing.  Plaintiffs refer to Ellis v. Procter and Gamble Distributing Co., 433 S.E.2d at 857, 315 


S.C. 283 (1993), when attempting to make a point about the impartiality of Judge Coble based on 


Plaintiffs’ perceived lack of the court discussing or addressing the factual findings or conclusions 


of law supporting the ruling.  In Ellis, the court was determining whether there was judicial bias 


based on the court possibly reviewing an ex-parte memo submitted by one party to the court and 


not to all parties involved in the case.  The issue was whether this ex-parte memorandum made 


the court impartial.  Here, Judge Coble was able to review each party’s supplemental briefing 


and the oral motion made by Defendant pursuant to South Carolina Rule of Civil Procedure 


7(b)(1).  The court, presumably, took all of this information under advisement and made a ruling 


as is the duty of Judge Coble.  Each portion of this is supported by case law and South Carolina 


law.  


Paragraph 71:  At the hearing on April 27, 2023, the Judge also indicated that, in his 


prior experience serving as an assistant solicitor for this Judicial Circuit, defense attorneys had 


requested law enforcement records that they believed should exist but, upon discussion with law 


enforcement, the records did not exist (e.g. Brady material). 


 Explanation:  Plaintiffs are correct, Judge Coble referred to his previous experience as 


an assistant solicitor for the Fifth Judicial Circuit.  Judge Coble also made this information well 


known in his South Carolina Judicial Merit Selection Commission (“JMSC”) application which 


Plaintiffs are aware of since they cited them in another portion of their argument.  It is not a 


crime or biased for someone to have personal and/or professional experiences they use to try and 


help people.  In fact, this is exactly what Judge Coble did during the hearing on April 27, 2023, 
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when he attempted to use his knowledge in an effort to help educate Plaintiffs as to the reality of 


the situation involving records in certain arenas of law enforcement.  At no point in time was 


Judge Coble using his previous experience as a tool for bias or prejudice towards Plaintiffs, in 


fact, the opposite is true.  Judge Coble was attempting to relate his previous professional 


experience to inform Plaintiffs of what may have happened to certain records which Plaintiffs 


insist exist, without evidence of that, within the Kershaw County Sheriff’s Office, but 


unfortunately do not exist.  This explanation and attempt to relate to Plaintiffs at no point in time 


reflected judicial bias on the part of Judge Coble.   


Paragraph 79:  Given that the Judge’s June 2, 2023, Order denied the Underlying 


Motion despite the explicit language of Rule 33(a), SCRCP, requiring verified interrogatory 


answers – and based upon the Judge’s above-noted oral communications at the hearing – the 


decision-making process appears to have been improperly influenced by extrajudicial sources. 


See Ellis, 433 S.E.2d at 587, 315 S.C. at 285 (“a judge’s impartiality might reasonably be 


questioned when his factual findings are not supported by the record”).   


 Explanation:  No formal order has been entered.  Plaintiff is mistaken.  Plaintiffs again 


attempt to utilize Ellis v. Procter and Gamble Distributing Co., 433 S.E.2d at 857, 315 S.C. 283 


(1993), which deals with ex-parte communication by one party with a judge and “if consulted at 


all, had no bearing on the trial court’s decision.”  Id.  At no point in time does Plaintiffs’ case 


relate to Ellis v. Procter and Gamble Distributing Co.  Defendant at no point in time has made 


any ex-parte communications, or extra-curricular communication with Judge Coble, nor did 


Judge Coble utilize any prohibited means to reach a decision.  For Plaintiffs to suggest these 


actions, or other actions similar to support their case, in light of the court making an adverse 


ruling is shocking and appalling, not only the court, but the South Carolina judicial system.   
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E. Response to Plaintiffs’ Memorandum in Support of Motion to Recuse, Vacate, and 


Reassign; or, Alternatively, to Reconsider Interlocutory Order 


 Plaintiffs submitted a Memorandum on Sunday, August 20, 2023, at 11:47pm for a 


hearing scheduled with the court on Wednesday, August 23, 2023, at 9:30am which Defendant 


will respond to in this section.  Defendant will respond to the relevant portions of Plaintiffs’ 


Memorandum in brevity with an intent to assist the court while avoiding the intentional and 


extensive use of motion practice to burden the court and Defendant further.  


1. Defendant’s Supplemental Brief Filed on May 30, 2023 


Plaintiff is correct, Defendant did file its supplemental brief on Tuesday, May 30, 


2023.  Mr. Jernigan attempts to create issues at every turn – even where a cursory 


review would reveal the fallacy of his arguments.  Defendant’s supplemental brief 


was filed timely and in accordance with the court’s requirements.  South Carolina 


Rule of Civil Procedure 6(a) states, “In computing any period of time prescribed or 


allowed by these rules, by order of court, or by any applicable statute, the day of the 


act, event, or default after which the designated period of time begins to run is not to 


be included.  The last day of the period so computed is to be included, unless it is a 


Saturday, Sunday or a State or Federal holiday, in which event the period runs until 


the end of the next day which is neither a Saturday, Sunday nor such holiday.  When 


the period of time prescribed or allowed is less than seven days, intermediate 


Saturdays, Sundays and holidays shall be excluded in the computation.  A half 


holiday shall be considered as other days and not as a holiday.”  Judge Coble granted 


each party the additional 30-day period, as previously stated, to provide a 


supplemental hearing.  The hearing took place on April 27, 2023, which means the 
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first day of the computation period was Friday, April 28, 2023.  If one follows South 


Carolina Rules of Civil Procedure 6(a) properly, you can determine the 30th day 


would be Saturday, May 27, 2023.  Since this day is a Saturday, as indicated by the 


rule the next day for computation would be Monday, May 29, 2023, however, this 


day is Memorial Day (Federal Holiday).  Therefore, the appropriate day for the 


computation of the 30-day period would be Tuesday, May 30, 2023.  Defendant filed 


its supplemental briefing on May 30, 2023, at 3:03pm, which makes Defendant’s 


supplemental briefing is timely under the court appointed deadline.  This would be 


easily verifiable by Plaintiff if he took the time to check rather than making 


unfounded allegations!  Even if it were not, there is no legal prejudice to the Plaintiff.   


2. Kershaw County Sheriff’s Office Did Not Take Unlawful Police Action 


Plaintiffs allege the Kershaw County Sheriff’s Office “took unlawful police 


action” against Plaintiff Christine Jernigan and Mrs. Ann Martin.  The Kershaw 


County Sheriff and its Deputies are constitutional officers of the State of South 


Carolina.  At no point in time did the Kershaw County Sheriff’s Office participate 


in any unlawful police action involving Plaintiff Christine Jernigan and/or Mrs. 


Ann Martin.  Plaintiffs are not insinuating, they are boldly stating the Kershaw 


County Sheriff’s Office was outside the scope of its authority and performing 


illegal acts, despite a lack of evidence when Plaintiffs claim: (1) Mrs. Martin was 


being prevented from being removed Pinedale Residential Center in contrast to 


the instructions provided by Mrs. Martin’s Power of Attorney, Mrs. Sharon 


Wright; (2) Kershaw County Sheriff’s Office forced Mrs. Martin to exist Plaintiff 


Christine Jernigan’s vehicle; (3) Kershaw County Sheriff’s Office performed 
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actions which resulted in Mrs. Martin becoming “a hostage (or a slave)”; (4) 


Kershaw County Sheriff’s Office performed actions on June 29, 2022, which 


subjected Mrs. Martin to neglect by Pinedale and resulted in further psychological 


/emotional abuse; (5) Kershaw County Sheriff’s Office “decided the better course 


would be to follow its standard playbook by concealing and destroying records, 


including the first-hand body-camera recordings, documents its police actions of 


June 29, 2022.”; and (6) Mrs. Martin’s false imprisonment at the hands of 


Kershaw County Sheriff’s Office.  These six (6) claims by Plaintiffs are only a 


few of the gross mischaracterizations made by Plaintiff towards Defendant.  In 


fact, Plaintiffs’ allegations could not be farther from the truth.  Defendant has 


attempted through numerous phone calls, hearings, etc. to explain to Plaintiff; 


however, if the court permits, Defendant would accept an opportunity to reply to 


Plaintiffs’ requests during the hearing on Wednesday, August 23, 2023. 


3. Kershaw County Sheriff’s Office Did Not Violate FOIA and/or Judge 
Newman’s December 2022 Order 


 
 Defendant previously stated the ways in which it did not violate Judge Newman’s 


December 2022 Order regarding Plaintiff Justin Jernigan’s July 22, 2022, FOIA 


Request to the Kershaw County Sheriff’s Office.  Plaintiffs are reminded this 


issue was heard by Judge Coble during the April 27, 2023, hearing in Kershaw 


County.  Since Judge Coble has heard this issue, considered it under advisement, 


and informed the parties of his intent to deny Plaintiff’s motions on June 2, 2023, 


Defendant does not need to provide additional information for the court to 


consider. 
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4. Kershaw County Sheriff’s Office Discovery Responses 


Defendant previously stated, as it has with the Plaintiffs’ concerns regarding 


FOIA, the ways it has not violated the discovery responses submitted to Plaintiffs.  


Plaintiffs are again reminded this issue was heard by Judge Coble during the April 


27, 2023, hearing in Kershaw County.  Since Judge Coble has heard this issue, 


consider it under advisement, and issued and will issue an Order after his June 2, 


2023, Order which will deny Plaintiffs’ Motion for Sanctions/Contempt, 


Defendant does not need to provide additional information for the court to 


consider.  


5. Kershaw County Sheriff’s Office Oral Motion  


Two oral motions were made.  The first, to not hear Plaintiff’s motions on the 


grounds they were not set out with specificity, was denied and the hearing went 


forward.  As a result, the defendant requested additional time for briefing.  That 


was granted appropriately.   


V. CONCLUSION 


Defendant files this Response in Opposition to Plaintiffs’ Motion to Recuse, Vacate, and 


Reassign; or, Reconsider Interlocutory Order filed on Friday, July 14, 2023, and Plaintiffs’ 


Memorandum in Support of Motion to Recuse, Vacate, and Reassign; or Alternatively to 


Reconsider Interlocutory Order prior to the scheduled hearing between the parties on August 23, 


2023, to provide further explanation to Plaintiffs and support for the court as it formulates its 


response.  Plaintiffs make allegations and bold accusations towards Judge Coble and Defendant, 


yet Plaintiffs fail to produce evidence.  The only tactic used in Plaintiffs’ strategy is to make 


accusations which are unfounded.   Judge Coble’s Order issued on June 2, 2023, should remain.  
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Judge Coble should be allowed to preside over this case and any future steps this case may take 


in the Fifth Judicial Circuit.  Plaintiffs’ claims and allegations are broad, baseless, and without 


merit, for these reasons Plaintiffs’ Motion should be denied. 


 
 
      MORRISON LAW FIRM, LLC 
 
      By:  s/  David L. Morrison___________ 
           David L. Morrison (Bar #4101) 
           7453 Irmo Drive, Suite B 
           Columbia, South Carolina 29212 
           Phone:  (803) 661-6285 
           Fax:      (803) 661-6289 
           E-mail:  david@dmorrison-law.com  
 
      Attorney for Defendant 
 
Columbia, South Carolina 
 
August 21, 2023 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) FOR THE FIFTH JUDICIAL CIRCUIT 
COUNTY OF KERSHAW   )  
      ) CASE NO.: 2022-CP-28-00782 
Christine Jernigan, et al.,    )    


)          SECOND SUPPLEMENTAL 
Plaintiffs, )          MEMORANDUM IN SUPPORT     


      ) OF MOTION TO RECUSE, VACATE  
  v.     ) AND REASSIGN; OR,  
Kershaw County Sheriff’s Office,  ) ALTERNATIVELY, TO RECONSIDER  
      ) INTERLOCUTORY ORDER   
    Defendant.      )  
____________________________________)  
 
 
TO:  DAVID MORRISON, ESQ., ATTORNEY OF RECORD FOR DEFENDANT 


KERSHAW COUNTY SHERIFF’S OFFICE (“KCSO”) 
 
 
 
 
 
 
 
 
 
 
     Respectfully submitted, 


      


By: s/Justin A. Jernigan  


Justin A. Jernigan, Esq. (S.C. Bar No. 74954)  
7148 Stirrup Court, Weddington, NC 28104  
Ph: 864-710-5029   
Email: justin.a.jernigan@gmail.com  
 
This 6th day of October 2023 


 


 
ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN 
(COUNTS I & II), AND PRO SE (COUNT II) 
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E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 O


ct 06 12:55 A
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 462







1 
 


 Plaintiffs respectfully submit this Second Supplemental Memorandum in support of their 


July 14, 2023, Motion to Recuse or Reconsider the Court’s June 2, 2023, Form 4 denial of 


Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt and further briefing (collectively, 


the “Underlying Motion”).1  This Memorandum addresses and corrects the record with respect to 


KCSO’s August 21, 2023, Response in Opposition (“Response”).2   


I.  INTRODUCTION 


  Plaintiffs’ Motion to Recuse/Reconsider (“present Motion”) is based on Canon 3E(1); 


i.e., circumstances upon which a “judge’s impartiality might reasonably be questioned” by a 


well-informed objective observer.  Pls.’ Motion at 1-2, 7.  Reasonably perceived appearance-


based concerns relating to the April 27, 2023, hearing for the Underlying Motion and the June 2, 


2023, Form 4 denial are generally described in the present Motion.  Id. at 10 (Shaw v. State 


standard), 17-19, 21-24.  Plaintiffs note, however, that the April 27, 2023, hearing transcript for 


the Underlying Motion is attached hereto as Exhibit HH, and that Plaintiffs respectfully defer to 


the details set forth therein.   


A primary Canon 3E(1) consideration of the present Motion relates to the South Carolina 


Supreme Court’s holding in Ellis (and its progeny) that “[a] judge’s impartiality might 


 
1 The further briefing includes Plaintiffs’ April 24, 2023, Memorandum and post-hearing May 23, 2023, 


Supplemental Brief.  Plaintiffs’ post-hearing Supplemental Brief was initially submitted via email in accord with the 
Judge’s instructions at the April 27, 2023, hearing.  See Ex. HH, hereto, at 45:6-13 (The Court:  “any emails 
[counsel of record] will cc each other and you will email my law clerk”).   
 


2 Plaintiffs’ August 20, 2023, First Supplemental Memorandum in support of the present Motion was 
submitted for the purposes of addressing, correcting the record, and requesting that KCSO cure the 
misrepresentations of fact/law contained in its post-hearing May 30, 2023, Supplemental Brief; i.e., initial Response 
in Opposition to Plaintiffs’ Underlying Motion.  For instance, KCSO falsely asserted that it disclosed 
personnel/training files of the July 22, 2022, FOIA Request (Compl., Ex. A) on August 24, 2022, before this case 
was filed on September 12, 2022.  Compare Pls.’ Aug. 20, Memo at 20-22 (citing Ex. FF) with KCSO’s May 30, 
2023, Br. at 11.  KCSO’s Supplemental Brief also claims that the SCLEA law enforcement standards “are not 
mandatory” standards that KCSO is required to follow even though the SCLEA’s website states that “[a]ll SCLEA 
standards are mandatory and have specific requirements the agency must address, the actual way the standards are 
met is determined by the agency CEO.”  Compare Pls.’ Aug. 20, Memo at 20 with KCSO’s May 30, 2023, Br. at 10. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 O


ct 06 12:55 A
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 463







2 
 


reasonably be questioned when his [or her] factual findings are not supported by the record.”  


Ellis v. Procter and Gamble Distributing Co., 433 S.E.2d 856, 857, 315 S.C. 283, 285 (1993) 


(reversing and remanding because the trial judge’s findings were not supported by the record); 


see also Patel v. Patel, 359 S.C. 515, 524, 599 S.E.2d 114, 118 (2004) (determining that the trial 


judge’s findings were supported by the record).  The Court’s June 2, 2023, Form 4 Order, for 


instance, denied the Underlying Motion despite the explicit language of Rule 33(a), SCRCP, 


requiring KCSO to submit full/complete verified interrogatory answers to Plaintiffs’ October 29, 


2022, First Set of Interrogatories (Ex. B) on or before December 5, 2022.  Pls.’ Motion at 23-24.  


At present, KCSO’s answers to Plaintiffs’ First Set of Interrogatories are over ten months late.  


Rule 37(a)(3), SCRCP (“an evasive or incomplete answer is to be treated as a failure to answer”).    


 The Judge has expertise with respect to Code of Judicial Conduct and recusal-related 


matters.  Nov. 17, 2020, JMSC Hearing Tr. at 134:20 to 135:8.3  The (then-candidate) Judge 


noted that motions for “recusal[] obviously come up” given that such motions are “part of the 


job.”  Id.  Judge Coble aptly explained that, because granting a motion for recusal necessarily 


increases another judge’s workload, a motion for recusal should be given the appropriate level of 


scrutiny to avoid “passing the buck” unnecessarily.  Id.  Plaintiffs agree.      


 The present Motion otherwise seeks reconsideration of the interlocutory June 2, 2023, 


Form 4 denial of Plaintiffs’ Underlying Motion.  In this respect, “[a]n abuse of discretion occurs 


where the decision is controlled by an error of law or is based on unsupported factual 


conclusions.”  Father v. South Carolina Dept of Soc. Servs., 353 S.C. 254, 578 S.E.2d 11 (2003).  


KCSO cannot credibly oppose reconsideration of the Form 4 denial because KCSO itself would 


not (and could not) comply with the Court’s June 2, 2023, instructions by submitting a proposed 


 
3 The relevant JMSC records/transcripts are available via the South Carolina Legislature’s website: <www. 


scstatehouse.gov/JudicialMeritPage/GeneralInfoJMSC/Judmerit.php>. 
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formal/written order with findings/conclusions supporting the Form 4 Order (i.e., based on the 


underlying record and governing law).  Pls.’ Motion at 24 & Ex. EE at 2-6.   


 II. DISCUSSION 


A. KCSO’s Response Falsely Declares that the Court’s June 2, 2023, Form 4 Order 
Merely Intended to Deny Plaintiffs’ Underlying Motion 


  
 KCSO’s Response repeatedly inserts non-existent language into the Court’s June 2, 2023, 


Form 4 Order denying the Underlying Motion.  KCSO claims that the present Motion to 


Recuse/Reconsider “appears to be based on the fact that the court indicated that it intended to 


deny” the Underlying Motion.  Resp. at 1, 2 (“intent to deny”), 5 (“intended to deny”), 14 


(“intent to deny).  The Court’s Form 4 Order clearly states, however, that a decision has been 


“rendered” and that the Underlying Motion “is denied” as shown below.   


  


 


 


B. KCSO’s Response Misrepresents the Governing Legal Standard of the Present 
Motion Pursuant to Canon 3E(1) 


 
 KCSO’s “Standard of Review” section cites an exemplary subsection, Canon 3E(1)(a), 


that is not relied upon or asserted by the present Motion.  Resp. at 3.  Subsection (a) of Canon 


3E(1) requires recusal in the (obvious) “impartiality might reasonably be questioned” scenario 


where “the judge has a personal bias or prejudice concerning a party or a party’s lawyer.”  
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Canon 3E(1)(a) (emphasis added).  KCSO also includes irrelevant language from three federal 


appellate court opinions that address whether the district court’s behavior and/or comments 


demonstrated judicial bias/prejudice on a level that would be considered inconsistent with the 


right to a fair trial and thereby require reversal; i.e., “the threshold for a showing of bias is high, 


a finding of judicial bias must be based on ‘an abiding impression left from a reading of the 


entire record.’” 4  Resp. at 2-3 (emphasis added).  


With respect to the South Carolina Supreme Court’s well-established holding in Ellis that 


“[a] judge’s impartiality might reasonably be questioned when his [or her] factual findings are 


not supported by the record,” 433 S.E.2d at 857, 315 S.C. at 285, KCSO asserts as follows: 


In Ellis, the court was determining whether there was judicial bias based on the 
court possibly reviewing an ex-parte memo submitted by one party to the court 
and not to all parties involved in the case.  The issue was whether this ex-parte 
memorandum made the court impartial.  
… 
Plaintiffs again attempt to utilize Ellis … which deals with ex-parte 
communication by one party with a judge and ‘if consulted at all, had no bearing 
on the trial court’s decision.’  Id.  At no point in time does Plaintiffs’ case relate 
to Ellis….  Defendant at no point in time has made any ex-parte communications, 
or extra-curricular communication with Judge Coble, nor did Judge Coble utilize 
any prohibited means to reach a decision.  For Plaintiffs to suggest these actions, 
or other actions similar to support their case, in light of the court making an 
adverse ruling is shocking and appalling, not only [to] the court, but [to] the 
South Carolina judicial system.[5] 


 
Resp. at 10, 11 (emphasis added). 


 
4 The federal appellate cases that are cited by KCSO’s Response at pages 2-3 include:  Offutt v. United 


States, 348 U.S. 11, 17 (1954) (“Our concern is with the fair administration of justice”); United States v. Twomey, 
806 F.2d 1136, 1140-41 (1st Cir. 1986) (determining that the trial judge’s “isolated comment” did not interfere with 
the defendant’s right to a fair trial); Alexander v. Parks, 834 Fed. Appx. 778 (4th Cir. 2020) (determining that the 
trial court’s comments failed to “show judicial bias” on a level that would require reversal and a new trial). 


 
5 For the purpose of consistency, KCSO’s Response at page 11 should be modified:  “For Plaintiffs to 


suggest these actions, or other actions similar to support their case, in light of the court making an [indicating its 
intent to make an] adverse ruling is shocking and appalling, not only [to] the court, but [to] the South Carolina 
judicial system.  Cf. Resp. at 1 (“intended to deny”); 2 (“intent to deny”), 5 (“intended to deny”), 14 (“intent to 
deny).   
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In the Ellis case, the South Carolina Supreme Court remanded to the trial judge for 


findings after the plaintiff discovered – post-judgement and on appeal – that the defendant had 


submitted an ex parte post-trial memorandum (eight-pages long) to the trial court.  433 S.E.2d at 


857, 315 S.C. at 284.  The trial judge had specifically advised the parties that court did not wish 


to receive/consider any post-trial briefing.  The trial judge responded to the Ellis Court’s remand 


request by providing findings indicating that the ex parte post-trial memorandum, “if consulted 


at all, had no bearing on the trial court’s decision.”  Id.   


The concluding paragraph of the South Carolina Supreme Court’s opinion in the Ellis 


case states: 


In the case at hand, the record does not support the trial judge’s factual finding on 
the merits of the counterclaim that Ellis failed to account for $40,000 in funds 
forwarded to him by P&G in connection with the Clasico Soccer Series and that 
he was liable for this amount.  While we accord great weight to the trial judge’s 
assurance of his own impartiality, we find a judge’s impartiality might reasonably 
be questioned when his factual findings are not supported by the record. 
Accordingly, we find evidence of judicial prejudice in this case.  Cf. Burgess v. 
Stern, supra (no evidence of judicial prejudice where factual findings supported 
by record).  


 
433 S.E.2d at 857, 315 S.C. 284-85 (emphasis added). 
 
 The above holding is not limited to cases that involve ex parte judicial communications 


as alleged by KCSO (see above).  Ellis has been relied upon (i.e., cited/quoted) by the South 


Carolina Supreme Court in a case (i.e., Davis) that involved a Canon 3E(1) motion for 


disqualification.  KCSO’s Response (“Standard of Review”) cites and discusses the Davis 


decision.  Resp. at 3; Davis v. Parkview Apartments, 409 S.C. 266, 762 S.E.2d 535 (2014).  In 


Davis, the Court addressed whether recusal under Canon 3E(1) was required in view of the trial 


judge’s disclosure of personal/family relationships developed via various interactions with 


opposing counsel of record over the years.  762 S.E.2d at 545-47.  The Davis Court determined 
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that the disclosed relationships/interactions of the trial judge with opposing counsel of record 


over the years did not rise to a level for which recusal was required.  Id. at 547.    


In Davis, the Court further determined that the record supported the court’s orders in the 


case, and that no prejudice had therefore been shown.  Id. at 547 (citing Burgess v. Stern and 


Ellis).  In support, the Davis Court cited/quoted by comparison to Ellis (“finding a judge’s 


impartiality might reasonably be questioned ‘when his factual findings are not supported by the 


record’and holding that the judge’s factual findings in that case were not supported by the 


record”)).  KCSO’s above-quoted assertions claiming that the holding in Ellis is limited to 


situations that involve ex parte communications are incorrect. 


C. KCSO’s Response Mischaracterizes the Appearance-Based Impartiality Concerns 
of the Present Motion as Allegations of Personal/Subjective Judicial Bias 
 
KCSO’s Response also misrepresents the actual arguments of the present Motion.  In 


sum, KCSO’s Response creates a false narrative that the present Motion pursuant to Canon 


3E(1):  (i) is required to establish, (ii) has endeavored to establish, and (iii) has failed to establish 


personal/subjective judicial bias on the part of Judge Coble.  See, e.g., Resp. at 11 (“Judicial bias 


on the part of Judge Coble”). 


   The present Motion states that “it is submitted to raise reasonably perceived appearance-


based impartiality concerns” and, moreover, explicitly states that it “does not question the 


Judge’s subjective intentions or personal integrity.”  Pls.’ Motion at 2 (emphasis added).  


Nonetheless, KCSO’s Response transforms the appearance-based Canon 3E(1) “impartiality 


might reasonable be subject to question” concerns of the present Motion into accusations of 


personal/subjective judicial bias.  See, e.g., Resp. at 1 (“specific evidence of judicial bias”), 4 


(“an inherent bias from Judge Coble”), 5 (“no evidence of any bias”), 7 (“claims of bias”), 10 


(“biased”), 11 (“Judicial bias on the part of Judge Coble”).   
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 KCSO’s Response claims that “wild accusations” have been asserted by Plaintiffs 


“throughout their [present] Motion” against Judge Coble.  Resp. at 3.  Even further, KCSO’s 


Response claims that Plaintiffs’ present Motion pursuant to Canon 3E(1) is nothing less than a 


“false and a blatant attack on the South Carolina judiciary and the South Carolina legal 


profession.”  Id. at 4.  KCSO has stuck its head into the sand and refused to recognize the actual 


contentions and governing legal standard of the present Motion.                   


D. KCSO Ignored, and Refused to Comply with, the Court’s June 2, 2023, Instructions 
 to Submit a Proposed Formal/Written Order Supporting the Form 4 Denial  
 
 On June 2, 2023, the Judge’s law clerk instructed counsel of record for the Parties – i.e., 


mainly KCSO’s counsel of record David Morrison, Esq. (“Mr. Morrison”) – to prepare and 


submit a proposed formal/written order supporting the Court’s June 2, 2023, Form 4 denial of 


Plaintiffs’ Underlying Motion for Sanctions/Contempt. 


 


Pls.’ July 14, Motion at 24 & Ex. EE at 6.   


 KCSO never acknowledged, or attempted to comply with, the Court’s June 2, 2023, 


instructions by submitting the requested proposed formal/written order.  See id., Ex. EE at 2-6.  


KCSO did not, for instance, attempt to prepare/submit the Court-requested draft formal/written 


order based on the purported grounds of its post-hearing Supplemental Brief filed on May 30, 


2023.6  If it were possible for KCSO to prepare/submit a proposed written order supporting the 


 
6 KCSO did not file any response opposing Plaintiffs’ Underlying Motion prior to the April 27, 2023, 


hearing.  On May 30, 2023, KCSO formally filed its post-hearing Supplemental Brief – captioned as an initial 
“Response in Opposition” to the Underlying Motion – onto the docket rather than submitting via email as the Judge 
had instructed counsel for the Parties at the April 27, 2023, hearing.  Ex. HH at 45:6-13. 
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Form 4 denial of Plaintiffs’ Underlying Motion – as the Court requested on June 2, 2023 – 


KCSO would have done so.     


E.   KCSO’s Response Pretends that the Court’s June 2, 2023, Instructions Requesting a 
Proposed Formal/Written Order Supporting the Form 4 Denial Never Happened 


 
 KCSO’s Response opposes reconsideration of the June 2, 2023, Form 4 denial by 


claiming KCSO does “not need to provide additional information for the court to consider” with 


respect to the Underlying Motion.  Resp. at 14.  KCSO’s position is that Judge Coble will “issue 


an Order after his June 2, 2023, [Form 4] Order which will deny Plaintiffs’ Motion for 


Sanctions/Contempt.”  Resp. at 15.  KCSO ignores reality by pretending that the Court’s June 2, 


2023, instructions requesting submission of a proposed formal/written order supporting the Form 


4 denial never happened.  It is unreasonable for KCSO’s Response to suggest that a 


formal/written order denying the Underlying Motion will be entered sua sponte at some 


unknown future date after KCSO itself could not prepare the requested proposed formal/written 


order; e,g., based on KCSO’s May 30, 2023, post-hearing Supplemental Brief.      


F. The Present Motion and KCSO’s Response are Incorrect re: Supplemental Briefing 
Granted at the Hearing 


 
The present Motion states (at 17-18):  


43. The Judge granted KCSO’s oral Motion pursuant to Rule 7(b)(1), SCRCP, 
without discussing or addressing the factual findings or conclusions of law 
supporting the ruling.  But see Ellis, 433 S.E.2d at 587, 315 S.C. at 285. 
 
44. After granting KCSO’s oral motion pursuant to Rule 7(b)(1), SCRCP, the 
Judge indicated that both Parties would be allowed an additional thirty (30) day 
period following the hearing to submit supplemental briefing via email.  See also 
Exs. DD, hereto, May 8, 2023, to May 9, 2023, Emails re: 30-Day Supplemental 
Briefing Schedule. 
 
45. After the hearing on April 27, 2023, Plaintiffs’ counsel discovered that Rule 
7(b)(1), SCRCP, has been interpreted to require that the movant establish 
resulting prejudice as a consequence of any alleged violation of Rule 7(b)(1), 
SCRCP; e.g., by identifying responsive arguments that the moving party was 
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unjustly precluded from asserting due to the alleged violation. See, e.g., Ex. V, 
hereto; M & M Group, Inc. v. Holmes, 666 S.E.2d 262, 265, 379 S.C. 468 (Ct. 
App. 2008) (holding that although the defendant did not comply with the 
technical requirements of Rule 7(b)(1), SCRCP, the plaintiff waived the argument 
by failing to argue/show the trial court that the technical violation “prejudiced it 
or caused unfair surprise in any way”) (citation omitted). 
 
46. KCSO did not suffer any known/identifiable unfair surprise or prejudice, and, 
in any case, the additional thirty (30) day supplemental briefing period gave 
KCSO a full opportunity to present any potentially viable responsive arguments. 
…   
50. Plaintiffs’ counsel believes that the Judge, based upon unconscious 
extrajudicial sources/influences, expected that Plaintiffs’ counsel was to blame for 
the fact that KCSO and its counsel were appearing before the Court facing an 
unopposed Motion for Sanctions/Contempt at the hearing on April 27, 2023. 
 
As set forth above, Plaintiffs understanding was that the Judge provided KCSO an 


additional thirty (30) day post-hearing period to respond to the Underlying Motion upon granting 


(via bench ruling) KCSO’s oral Rule 7(b)(1) Motion.  KCSO’s Response, however, states that 


“Plaintiffs are incorrect, the court denied the [Rule 7(b)(1)] motion that would have prevented 


the [Underlying Motion] from being heard.  However, the court did allow further briefing for 


both parties.”  Resp. at 9.   


Plaintiffs ordered/obtained the April 27, 2023, hearing transcript (attached hereto as 


Exhibit HH) for purposes of clarifying the circumstances upon which KCSO was granted leave 


to submit its post-hearing May 30, 2023, Response in Opposition.   


THE COURT: What we’re going to do is we’ll go forward today with Mr. 
Jernigan’s motion.  Anything that was referred to that was turned over Monday 
we won’t refer to that today because -- unless -- there isn’t enough time.  So 
anything that was turned over Monday, if it’s going to be -- with any motion you 
want to, you know, not continue it for continuance sake but if they’re not prepared 
with new information that they didn’t have, something new additional brought up 
that they could [not] have been aware of, we just want to make sure that they are 
prepared.  
 
MR. JERNIGAN: That’s fair.  If there is anything new that would like to be, you 
know, when I going through it, if there’s something that’s new or that they 
weren’t aware of and they want to mention that, that’s fine.  
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THE COURT: Well, we’ll keep it out in consideration.  
 
MR. JERNIGAN: You know, I did file this in accord with the instructions so I’m 
not sure why it would be kept out but we can do it however.  
 
THE COURT: All right.  Let’s go forward with this motion.  Yes, sir, Mr. 
Jernigan. 
 


Ex. HH at 13:1 to 13:19. 
 
… 
 


THE COURT:  What I’m going to do is I’m going to -- anything further Mr. 
Morrison?  I’m ready to take it under advisement.  
 
MR. MORRISON:  I would like the opportunity to respond to what we have 
received in writing because most of this we just received on Monday.  
  
THE COURT:  Very well.  I’m going to take -- I’m giving you 30 days to 
respond.   Obviously any emails you will cc each other and you will email my law 
clerk, and they’re not going to be lengthy, back-and-forth emails that tend to 
happen, but if there is a response, obviously you can respond.   
  
So I’ll give you 30 days to respond to send in the responses that you got this stuff 
Monday.  If you need to respond again --  
  
MR. MORRISON:  Thank you. 
  
THE COURT:  But I’m going to try to address those three main issues about 
destroying evidence.  The FOIA response and then the discovery response.  
  
MR. JERNIGAN:  Thank you, Your Honor.  


  
Ex. HH at 44:25 to 45:13. 
 


As clarified by the April 27, 2023, hearing transcript, no definitive/explicit bench ruling 


granting (or denying) the oral Rule 7(b)(1) Motion is shown near the beginning of the hearing 


(Ex. HH at 11:11 to 13:25); the Judge granted KCSO’s request for leave to submit supplemental 


briefing near the conclusion of the hearing (id. at 44:25 to 45:13); and the Judge limited 


supplemental briefing to new matters of Plaintiffs’ April 24, 2023, Memorandum that KCSO was 
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not previously aware of (id. at 11:11 to 13:25 & 44:25 to 45:13).  Plaintiffs respectfully withdraw 


all inconsistent descriptions, assertions, etc., contained within their present Motion.  See, e.g., 


Pls.’ Motion pages 17-18 & Ex. HH at 11:11-13:25, 44:25-45:13.  


G. KCSO’s Response Concedes that Plaintiffs’ April 24, 2023, Memorandum did not 
Contain New Information that Unfairly Surprised KCSO  


 
 The present Motion establishes (i) that Plaintiffs’ timely-filed April 24, 2023, 


Memorandum addressed well-known grounds, and (ii) that KCSO did not suffer unfair surprise 


or prejudice.  Pls.’ Motion at 15-18; M & M Group, Inc. v. Holmes, 666 S.E.2d 262, 265, 379 


S.C. 468 (Ct. App. 2008) (holding that although the defendant did not comply with the technical 


requirements of Rule 7(b)(1), SCRCP, the plaintiff waived the argument by failing to argue/show 


the trial court that the technical violation “prejudiced it or caused unfair surprise in any way”) 


(citation omitted).  KCSO’s Response does not dispute this.  Resp. at 9 (indicating that the court 


denied its oral Rule 7(b)(1) Motion).  Accordingly, KCSO did not follow the Judge’s ruling at 


the April 27, 2023, hearing limiting the subject matter of its supplemental briefing to new 


matters of Plaintiffs’ April 24, 2023, Memorandum KCSO was not previously aware of.  Ex. HH 


at 11:11-13:25, 44:25-45:13. 


III. KCSO’S UNLAWFUL POLICE ACTIONS 


KCSO’s May 30, 2023, Supplemental Brief admitted that the reason KCSO took police 


action on June 29, 2022, against Plaintiff Christine Jernigan (“Mrs. Jernigan”) and Plaintiffs’ 


respective mother and grandmother Ann Martin (“Mrs. Martin”), a vulnerable adult, is because 


these law-abiding citizens were acting in a manner that was “against the wishes of Mrs. [Sharon] 


Wright.”  See Pls.’ Aug. 20, 2023, First Memo. at 2 & KCSO’s May 30, 2023, Br. at 1-2.  


Plaintiffs requested that:   
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If KCSO genuinely believes that it has the authority and jurisdiction to interpret 
and enforce private contracts against law-abiding citizens – i.e., general/financial 
power of attorney (“POA”) documents – based upon the ‘wishes’ of third-party 
private citizens, then KCSO needs to also explain on the record where exactly 
such unheard-of-in-civilized-society police authority came from. 


 
Pls.’ Aug. 20, 2023, First Memo. at 2 


Rather than attempting to provide a lawful basis to justify its June 29, 2022, police 


actions, KCSO responds: 


Plaintiffs allege the Kershaw County Sheriff’s Office ‘took unlawful police 
action’ against Plaintiff Christine Jernigan and Mrs. Ann Martin.  The Kershaw 
County Sheriff and its Deputies are constitutional officers of the State of South 
Carolina.  At no point in time did the Kershaw County Sheriff’s Office participate 
in any unlawful police action involving Plaintiff Christine Jernigan and/or Mrs. 
Ann Martin.  Plaintiffs are not insinuating, they are boldly stating the Kershaw 
County Sheriff’s Office was outside the scope of its authority and performing 
illegal acts, despite a lack of evidence when Plaintiffs claim …  These six (6) 
claims by Plaintiffs are only a few of the gross mischaracterizations made by 
Plaintiff[s] towards Defendant.  In fact, Plaintiffs’ allegations could not be farther 
from the truth.  Defendant has attempted through numerous phone calls, hearings, 
etc. to explain to Plaintiff[s]; however, if the court permits, Defendant would 
accept an opportunity to reply to Plaintiffs’ requests during the hearing on 
Wednesday, August 23, 2023. 


 
Resp. at 13-14 (emphasis added). 
  


Plaintiffs agree that KCSO’s officers are public officials sworn to preserve, protect, and 


defend the Constitution of this State and of the United States.  Plaintiffs believe that KCSO 


would have already explained why its June 29, 2022, police actions were not “outside the scope 


of its authority,” and thereby “illegal acts,” if it could do so.  Resp. at 13; Ex. N at 27-29. 


In any case, Plaintiffs will certainly consent to KCSO’s request that it be allowed an 


opportunity to finally provide the lawful basis for its June 29, 2022, police actions at the hearing 


for the present Motion on October 11, 2023.  
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IV.  CONCLUSION 


 For the reasons stated in the present Motion, August 20, 2023, First Supplemental 


Memorandum, and above herein, Plaintiffs respectfully request that the Court grant the present 


Motion to Recuse or Reconsider the June 2, 2023, Form 4 denial of Plaintiffs’ Underlying 


Motion. 


  


   


     Respectfully submitted, 


By: s/Justin A. Jernigan 


           Justin A. Jernigan (S.C. Bar No. 74954) 
    Email: justin.a.jernigan@gmail.com 


7148 Stirrup Ct. 
Weddington, NC 28104 


    Ph: 864-710-5029 
     
    This 5th day of October 2023 
 


ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN 
(COUNTS I & II), AND PRO SE (COUNT II) 
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IN THE SOUTH CAROLINA 
   CIRCUIT COURT 5 


C.A. NO. 2022-CP-28-00782


 STATE OF SOUTH CAROLINA ) 


COUNTY OF KERSHAW  ) 


Christine Jernigan, et al. ) 
) 
) 


Plaintiff, ) 
Vs. ) 


) 
) 


Kershaw County Sheriff's Office, ) 
) 
) 


 Defendant.  ) 


H E A R I N G 


April 27, 2023


PRESENT:


 DATE: 


LOCATION: 


JUDGE: 


REPORTED BY: 


LEGAL EAGLE 
Post Office Box 5682 


Greenville, South Carolina 29606 
864-467-1373


depos@legaleinc.com 


Justin Jernigan, Esq., David Morrison, Esq., and 
Cameron DeBoy, Esq.


South Carolina Circuit Court 5 
1701 Main Street 
Columbia, SC  29202 


The Honorable Daniel M. Coble 
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APPEARANCES: 


Justin A. Jernigan, Esquire
7148 Stirrup Court
Weddington, NC 28104


Attorney for the Plaintiffs. 


David Morrison, Esquire
Morrison Law Firm, LLC 
7453 Irmo Drive, Ste. B 
Columbia, SC  29212 


Attorney for the Defendant. 
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INDEX 


Certificate of Transcriber............................. 50 


EXHIBITS 


Court Exhibit 1........................................ 22 


Court Exhibit 2........................................ 42 


(THIS TRANSCRIPT MAY CONTAIN QUOTED MATERIAL.  SUCH MATERIAL IS 


REPRODUCED AS READ OR QUOTED BY THE SPEAKER.) 
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PROCEEDING 1 


THE COURT:  This is a motion for sanctions and 2 


contempt by Mr. Jernigan; is that correct? 3 


MR. JERNIGAN:  Yes, Judge, it's Justin Jernigan. 4 


MR. MORRISON:  Judge, there are some preliminary 5 


matters we probably need to take up, some preliminary 6 


housekeeping matters we need to take up before we get started. 7 


MR. JERENIGAN:  And I would like to approach and offer 8 


-- have binders with the filings and I have two copies for the 9 


Court.  Would the Court like two copies or -- 10 


THE COURT:  Just one. 11 


MR. JERNIGAN:  Just one copy?  Okay.  And those are 12 


the stamped versions that were printed from the Court.  They're 13 


not complete but there's the discovery and most of the paperwork 14 


is in the binder.  Do you have any issues before we get started? 15 


MR. MORRISON:  Those are the matters I want to take up 16 


with this.  Assuming this is what was filed, I don't think we'll 17 


have any problems with this, but this is what was filed? 18 


MR. JERNIGAN:  Yes.  It's what was filed and there's 19 


the -- you know, unless I made a mistake putting things together 20 


it should be what it -- 21 


THE COURT:  We'll address it if something comes up 22 


that we're not aware of. 23 


MR. JERNIGAN:  Okay. 24 


THE COURT:  All right.  Preliminary before we get 25 
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started? 1 


MR. MORRISON:  Two minute overview so you'll 2 


understand the preliminary matters.  I can ask these matters 3 


when I get to them.  This is a FOIA action that arises as a 4 


result of Mr. Jernigan's grandmother being at Pinedale 5 


residential facility here in Kershaw County.  It's basically an 6 


assisted living facility. 7 


She was placed there by Mr. Jernigan's aunt, his 8 


mother's sister who has power of attorney for the care of his 9 


grandmother.  I understand there are competing powers of 10 


attorney as his mother also has power of attorney that was dated 11 


earlier than (indiscernible) and was not filed and I understand 12 


the mother's answer was filed. 13 


There's a separate lawsuit over that, over the 14 


competing powers of attorney who has power now to control that 15 


medical situation.  The Kershaw County Sheriff's involvement 16 


came when the director of the Pinedale residential center made 17 


a phone call to 911 saying that a resident was being removed 18 


from their facility without consent. 19 


The Sheriff's office responded.  They located the car 20 


that was removing the resident.  They had left the facility. 21 


They may have just pulled off of the premises and may have been 22 


down the road a little bit.  They stopped and they talked to 23 


them.  They talked to Justin. 24 


This was just the mother and grandmother in the car 25 
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that was stopped.  They talked to them.  They talked to Justin 1 


Jernigan who is a lawyer in North Carolina, a patent lawyer in 2 


North Carolina, and they also talked to the aunt who had the 3 


power of attorney.  I believe she came to the scene with the 4 


power of attorney. 5 


They saw the power of attorney.  They determined that 6 


this was a civil matter.  No crime had been committed and 7 


everybody go on their way.  The aunt took the grandmother back 8 


to Pinedale and now there is litigation over her care at 9 


Pinedale and who has the power to control that between Mr. 10 


Jernigan's mother and his grandmother. 11 


And I'm sure he will go into much more detail about 12 


all of that, and I'm sure we will but we get into the motion 13 


itself.  Having said that, in preparing for this hearing, I 14 


still (indiscernible) with how to respond to this motion.  It 15 


wasn't until yesterday that I figured out why I was struggling 16 


mightily because I was really struggling -- what am I responding 17 


-- what am I fighting, what am I saying, what am I responding to 18 


and how am I responding. 19 


And yesterday I decided I'm going to start over, go 20 


back to page one, go back and read the motion and go through it 21 


all again so I could get it straight in my head.  And when I did 22 


that it dawned on me why I was struggling so badly to respond to 23 


this.  The motion itself is a six page document that's kind of a 24 


rambling narrative of some of this. 25 
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Typically when we file motions in state court in South 1 


Carolina we file a motion, it says we are seeking an order 2 


granting this relief on the following grounds and we list our 3 


grounds.  And that is to comply with Rule 7 of rules of civil 4 


procedure which requires that the grounds for a motion be stated 5 


with specificity. 6 


When I read this motion it's hard to find grounds for 7 


the motion, much less grounds for the motion stated with 8 


specificity.  So I don't believe the motion gave us proper 9 


notice of what the grounds for the motion were and the motion 10 


itself is not proper. 11 


Mr. Jernigan indicated in the motion that he would 12 


supplement it at or near the time of the hearing with additional 13 


evidence of materials, and he did, and this is what we have.  He 14 


supplemented on Monday.  In fairness, Exhibits A through G had 15 


already been filed, that portion of this. 16 


The rest of this was a new filing on Monday.  In the 17 


new filing we have a 30 page memorandum.  We had some -- I think 18 


it was some seven exhibits, six or seven exhibits filed 19 


originally.  There was 17 more exhibits filed in an affidavit 20 


and when you read the memorandum, in the 30 pages, there is lots 21 


of talk about things that aren't really referenced in the 22 


motion. And in fairness, we got that on Monday.  While 23 


I've certainly read it all by now, I certainly have not 24 


had the opportunity to digest it all by now because this is 25 
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complicated and you have to read it carefully because I think 1 


there are things that are erroneously stated, maybe 2 


misconstrued, and I'll point out what I'm talking about. 3 


One of the big issues in this case is that Mr. 4 


Jernigan says that there was -- they didn't prepare an incident 5 


report for this because it was a civil matter.  No incident 6 


report was prepared, there was no investigation to be done. 7 


There is no incident report.  He's asked us to employ you for 8 


the report. 9 


We told him that none exists.  He contends that we are 10 


required to prepare one.  So we obviously did prepare one and 11 


we're hiding it and I'm assisting the Sheriff's Department in 12 


hiding it.  He cites -- he explains that in his memorandum, and 13 


I will read you what he says. 14 


MR. JERNIGAN:  I think would probably make sense to go 15 


through the motion first instead of have rebuttal right now, but 16 


however the Court would like to proceed. 17 


MR. MORRISON:  This is rebuttal.  This is showing 18 


where it's putting in grounds for the motion in the memorandum 19 


on Monday which is untimely.  It's showing how I need more time 20 


to go through it because of the details that you have to go 21 


through it.  Again, I'm going to point out one thing that 22 


illustrates that detail. 23 


It said in the memorandum of page five that the 24 


Sheriff's Department knew, based upon our own policies which we 25 
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submitted to him in discovery, that reports must be prepared on 1 


all, quote -- let me put my glasses on so I get it right.  Of 2 


all, quote, citizen request for services that an officer is 3 


dispatched, dot dot dot to investigate. 4 


That's a quote from our policy.  The dot dot dot is a 5 


critical omission.  If you read the policy itself 6 


(indiscernible) like we were dispatched and we should prepare a 7 


report.  But if you read the policy itself, the policy itself 8 


says that it's department policy to prepare the following 9 


categories of incidents. 10 


One of the parties quoted from is all citizen requests 11 


for services when an officer is dispatched, and here's the 12 


ellipses, the part that was left out, and an officer is assigned 13 


to investigate or an employee is assigned to take action at a 14 


later time. 15 


This is a report from criminal matters.  You document 16 


what happened.  The investigation starts based off of that 17 


document and it goes forward from that from the initial incident 18 


report.  The Sheriff's department did not assign anybody to 19 


investigate. 20 


Did not assign anybody to take later action.  That's 21 


the phrase that was left out of the quote, which changes the 22 


entire meaning of the quote.  I'm not alleging that that was 23 


intentional.  I don't think Mr. Jernigan even understands that 24 


because we've had many conversations about whether a report was 25 
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required or not. 1 


So I don't think he understands that, but I have to go 2 


through this in great detail and I just got it Monday, and it 3 


goes through lots of new grounds that are not stated in the 4 


motion.  For those reasons we don't think the motion is proper 5 


before the Court at this time because there is no statement of 6 


grounds with specificity. 7 


Many of the grounds weren't stated until we got a 8 


memorandum on Monday, that we didn't have an opportunity to 9 


review in detail in response to it. 10 


THE COURT:  Yes, sir.  Mr. Jernigan. 11 


MR. JERNIGAN:  Thank you, Your Honor.  I would like to 12 


go through the motion.  There's really three main points.  The 13 


Sheriff's office destroyed evidence that they were obligated to 14 


preserve.  The Sheriff's office did not follow judge -- this was 15 


Judge Newman, Judge Jocelyn Newman, in December asked them to 16 


respond fully to my Freedom of Information Act request and 17 


produce all of the records. 18 


Number three, Judge Newman ordered them to serve 19 


discovery responses because they had not and Mr. Morrison did 20 


not indicate that he would.  So we had to talk to the Court 21 


about that, too.  So nothing has happened in this case.  Since I 22 


have not talked to Mr. Morrison, he has not returned my calls. 23 


I sent a 17 page Rule 11 letter explaining the 24 


problems, explaining everything that's really in this -- you 25 
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know, this memorandum and all -- I filed the memorandum in 1 


accordance with the judge's order.  So, yeah, none of these are 2 


surprises. 3 


They are all their documents or public documents.  So 4 


I believe this motion is properly before the Court and I would 5 


like to go through the memorandum or however the Court would 6 


like to proceed if the Court has any questions. 7 


THE COURT:  Let me just back up just factually.  When 8 


you filed this suit against Kershaw County, was it for a -- was 9 


it a FOIA? 10 


MR. JERNIGAN:  Yes, Your Honor, have you had a FOIA 11 


case, or are you familiar with the Freedom of Information Act? 12 


Okay.  Yeah, so I filed a Freedom of Information Act request 13 


pursuant to FOIA on July 22.  The FOIA deadline, you have a 14 


response deadline within 10 days where you're supposed to 15 


address the records that were requested and this will be clear 16 


when I go through the background. 17 


I do have a background on the Freedom of Information 18 


Act.  So the three things I mentioned are undisputed.  There's 19 


been no response filed to my motion, so in my view it's 20 


unopposed and everything is in my motion, the exhibits and the 21 


memorandum.  The three things that I would ask -- I would ask 22 


the Court to address those three things, to grant relief. 23 


I have specifics that I'm asking for and I would 24 


prefer to when I hit those three sections to come back and talk 25 
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about the potential relief for the three things I mentioned. 1 


MR. MORRISON:  And Judge, it's our position that if 2 


you read the motion itself it does not state the grounds for the 3 


motion with specificity.  We can try to glean some of those 4 


grounds from the memorandum that was filed on Monday.  If that's 5 


not sufficient (indiscernible) for us to be able to do that with 6 


sufficient detail and we need to have the opportunity to respond 7 


to what we received on Monday. 8 


MR. JERNIGAN:  I don't understand the grounds for the 9 


motion were not set forth clearly enough or what's your 10 


objection? 11 


MR. MORRISON:  Rule 7 of the South Carolina Rules of 12 


Civil Procedure require that any motion state its grounds with 13 


specificity.  This motion does not.  This motion is a rambling 14 


six page document talking about the series of events.  It never 15 


states specific grounds for the motion, and then the memorandum 16 


that was filed, we can glean additional grounds from that 17 


memorandum that are not stated in the motion. 18 


MR. JERNIGAN:  Which part of the rule -- sorry, Your 19 


Honor.  Yeah. 20 


MR. MORRISON:  There is 30 pages of the memorandum 21 


that does that. 22 


MR. JERNIGAN:  But which rule on what -- 23 


THE COURT:  Mr. Jernigan. 24 


MR. JERNIGAN:  Yes.  Yes, sir. 25 
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THE COURT:  What we're going to do is we'll go forward 1 


today with Mr. Jernigan's motion.  Anything that was referred to 2 


that was turned over Monday we won't refer to that today because 3 


-- unless -- there isn't enough time.  So anything that was 4 


turned over Monday, if it's going to be -- with any motion you 5 


want to, you know, not continue it for continuance sake but if 6 


they're not prepared with new information that they didn't have, 7 


something new additional brought up that they could have been 8 


aware of, we just want to make sure that they are prepared. 9 


MR. JERNIGAN:  That's fair.  If there is anything new 10 


that would like to be, you know, when I going through it, if 11 


there's something that's new or that they weren't aware of and 12 


they want to mention that, that's fine. 13 


THE COURT:  Well, we'll keep it out in consideration. 14 


MR. JERNIGAN:  You know, I did file this in accord 15 


with the instructions so I'm not sure why it would be kept out 16 


but we can do it however. 17 


THE COURT:  All right.  Let's go forward with this 18 


motion.  Yes, sir, Mr. Jernigan. 19 


THE COURT:  Thank you, Judge.  So the background on 20 


page two and the tabs, one of the important tabs I believe is 21 


actually it's triple I.  It's the listing of exhibits because 22 


there are not a number of exhibits, but the standard of the 23 


Freedom of Information Act, this is pretty much what's in every 24 


appellate court opinion. 25 
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They will set forth the purpose and I can summarize. 1 


It's no less than vital in our society that our public bodies 2 


are open and that the citizens who are the taxpayers and on the 3 


government, it's the government of the people by the people for 4 


the people, nothing that the Sheriff's office has or generates, 5 


it's all presumptively public records. 6 


They do have exceptions.  No exceptions have been 7 


raised in this case, so we can forget about any FOIA exception. 8 


They should have been raised a long time ago.  I'm assuming 9 


there aren't any.  And that's input number one.  So the person -10 


- person is defined broadly to include in all individuals, all11 


corporations. 12 


Anyone can ask and make a FOIA request and they are 13 


entitled to receive a response, and if you turn to page three, I 14 


believe this is an important -- FOIA imposes an affirmative 15 


duty.  An affirmative duty on public body.  So it's not the job 16 


of members of the public to have to pull things out of public 17 


bodies.  They are supposed to be open.  They have to be open. 18 


THE COURT:  Let me ask (indiscernible) forward you to 19 


Judge Jocelyn Newman has heard this before? 20 


MR. JERNIGAN:  Yes.  So Judge Newman -- Judge, if you 21 


look on page three, if you see that paragraph, and I don't know 22 


if you have been the chief administrative judge yet or if -- I'm 23 


not aware of the duties.  Really this is my first time in state 24 


court.  I'm a patent attorney, as Mr. Morrison mentioned. 25 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 O


ct 06 12:55 A
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 490







15 


That's my day job.  I've done some federal court 1 


litigation in the intellectual property area.  I'm a member of 2 


South Carolina -- I have represented some clients in Fort Mill. 3 


It's been helpful to have the South Carolina Bar.  I'm a '06 4 


graduate, but never practiced.  I've always been practicing in 5 


the Charlotte, North Carolina area.  So if you take 521 up to 6 


Waxall (phonetic) that's about where -- 7 


THE COURT:  Judge Jocelyn Newman's order? 8 


MR. JERNIGAN:  Yes. 9 


THE COURT:  Did you have a hearing in front of her? 10 


MR. JERNIGAN:  So this 10 day -- all that's required 11 


by the statute, all violations of the Freedom of Information 12 


Act, they must be considered irrepairable injuries.  That's the 13 


second sentence.  When I read that sentence it makes me think 14 


preliminary injunction. 15 


That's the standard to show irrepairable injury or 16 


temporary injunction so the public body can't drag their feet 17 


and use the court process to slow things down and not produce 18 


things and make you file motions.  They have a requirement that 19 


the chief judge set in the initial hearing within 10 days and 20 


put this on a fast track to be resolved. 21 


I learned that there's not -- in trying to get this 22 


initial hearing scheduled you really have to file a motion.  If 23 


I was going to do it again I would.  The hearing wasn't 24 


scheduled correctly, so the first judge that heard it was Judge 25 
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-- who is that, Benjamin, Judge Benjamin heard it on the fifth 1 


but she would not proceed with a hearing because she wasn't the 2 


chief judge. 3 


I emailed the chief judge's law clerk to try to get it 4 


scheduled.  Mr. Morrison had not made a notice of appearance in 5 


the case.  The clerk's office set it up -- anyway, the hearing 6 


was delayed for three months.  But, yes, she issued an order in 7 


December which is I have the transcript from the hearing and I 8 


have -- the order was just the docket order that says follow -- 9 


produce everything, respond to his Freedom of Information Act 10 


request. 11 


Yeah, there was an incident.  It was June 29.  I 12 


called and reported pursuant to the -- well, that's a little bit 13 


further.  Let me keep going.  So this is the -- within 10 days, 14 


within 10 business days the public body has to give you written 15 


determination, and if I was the public body, this is what -- 16 


this is my reading of it. 17 


You do a search.  You determine what records are 18 


available.  Within 10 days you send the requester, this is what 19 


we have relevant to your request.  This is what we don't have. 20 


They've got 30 days to produce it after they give their 21 


determination.  This is a copy on page four of the determination 22 


that I received. 23 


After reviewing your request we do not have any 24 


reports regarding the incident you mentioned from June 29, 2022. 25 
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The only records of this incident are the calls made to our 1 


central dispatch, and you will have to obtain those records from 2 


them. According to the records in your request you 3 


were informed that the issue you were dealing with was a civil 4 


matter.  So that is why we do not have any records, no records, 5 


any records regarding this incident.  If you have further 6 


questions you are welcome to contact us. 7 


Okay.  So at the time that I received this from the 8 


records department employee that you're supposed to contact with 9 


the FOIA request, they knew that there is no exception.  Civil 10 


issue is not mentioned in FOIA anywhere.  It has nothing to do 11 


with the Freedom of Information Act.  I'm not sure why they 12 


included this information. 13 


THE COURT:  They said this was a civil issue to 14 


indicate that not that it doesn't apply but to say that's why 15 


nothing exists. 16 


MR. JERNIGAN:  That's why nothing exists.  So there 17 


was no -- the Freedom of Information Act, the public records 18 


act, every record that's generated, every call, everything has 19 


to be stored on a schedule and that's to protect the public -- 20 


THE COURT:  Whether civil or criminal? 21 


MR. JERNIGAN:  Whether civil or criminal. 22 


THE COURT:  But the sheriff department does has to be 23 


stored. 24 


MR. JERNIGAN:  Yes. 25 
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THE COURT:  When they say this is a civil case that 1 


means that has nothing. 2 


MR. JERNIGAN:  Yes.  Yes.  So if it's a criminal -- 3 


okay, let's say it was a criminal matter. 4 


THE COURT:  They said that that something might exist 5 


for FOIA to apply. 6 


MR. JERNIGAN:  Which makes no difference.  If you call 7 


it civil or criminal, the records are still there. 8 


THE COURT:  My confusion is when they say it's a civil 9 


case -- 10 


MR. JERNIGAN:  Yes. 11 


THE COURT:  -- that's them saying there is nothing -- 12 


not that we don't turn over civil.  Once they hear civil there 13 


are no records except for the phone calls and then once they get 14 


out there, they're saying that there's nothing to turn over 15 


because it's civil because that's how they treat it. 16 


MR. JERNIGAN:  That's what they're saying.  Okay. 17 


There is no civil exemption in FOIA and, yeah, let's read that 18 


part that Mr. Morrison mentioned.  It's on page 10 of Exhibit G. 19 


THE COURT:  Is this the one that was turned over 20 


Monday? 21 


MR. JERNIGAN:  These are their records.  They produced 22 


these -- they produced this 15 page chapter January 9. 23 


MR. MORRISON:  G was filed with the motion, Your 24 


Honor.  All exhibits through G were filed with the original 25 
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motion. 1 


MR. JERNIGAN:  These are documents produced by the 2 


Kershaw County Sheriff's office.  Okay, so this is under Section 3 


209-11.  It's about halfway, documentation and do you see this4 


reference, Your Honor, SCLEA 14.5.  So the SCLEA, if you go to 5 


Exhibit M, Your Honor, in the tab -- 6 


MR. MORRISON:  Judge, I was mistaken.  It's A through 7 


F was filed with the original motion.  All the rest of them were 8 


filed with the memorandum Monday. 9 


MR. JERNIGAN:  Yeah.  These are publicly available 10 


documents.  This is the standards manual. 11 


THE COURT:  The issue isn't that there -- it's just 12 


that for this motion for them to be prepared to -- that's their 13 


-- I'll let you go ahead.  Go ahead and explain what -- 14 


MR. JERNIGAN:  Yeah, I'm having trouble because there 15 


was no briefing schedule other than file by Monday.  So if I 16 


made a mistake on that, my apologies.  And let's look at -- go 17 


back to G, Exhibit G, and that's page 10, and the SCLEA manual, 18 


the standards manual is what the Kershaw County manual pretty 19 


much follows. 20 


They don't make their manual public.  They make some 21 


pages -- this records policy is not a public document.  It's not 22 


publicly available unless you sue them for FOIA.  They don't 23 


just give it out.  They didn't give it to me until Judge Newman 24 


ordered them to do it. 25 
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So it is the department policy to document the 1 


following categories of incident.  If they were alleged to occur 2 


within the department jurisdiction.  Citizen reports of crimes. 3 


Formal citizen complaint.  So those aren't crimes.  Those might 4 


be complaints. 5 


THE COURT:  But move on to the third one which is what 6 


you're referring to. 7 


MR. JERNIGAN:  Yes.  All citizen requests for 8 


services, when an officer is dispatched, an employee is assigned 9 


to investigate.  When an officer is dispatched he investigates 10 


what he's assigned to do. 11 


THE COURT:  And an employee is assigned to 12 


investigate. 13 


MR. JERNIGAN:  Yes.  When he's dispatched he's 14 


assigned to investigate. 15 


THE COURT:  Well, I think their understanding from the 16 


department's policy is that you are assigned to investigate when 17 


there is a criminal matter.  In a civil matter they are not 18 


assigned to investigate and they just say go on your, you know, 19 


merry way and deal with it as civil. 20 


MR. JERNIGAN:  Okay.  But they do document.  They are 21 


required to document every incident.  If they disagree and 22 


that's not their policy that they don't have to document with 23 


some type of report, every incident where an officer is 24 


dispatched, if that's what they're saying that's fine. 25 
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That's their position.  It's not particularly relevant 1 


other than their policy requires them to have documentation and 2 


reports on every incident and an officer is dispatched.  When 3 


they pulled over my mom on that day, it doesn't matter if they 4 


want to call it a civil incident or a criminal incident. 5 


They have documentation.  Officers were dispatched. 6 


There were radio transmissions.  There were discussions between 7 


the officers.  They had dash cameras.  They had body cameras.  I 8 


was at the Sheriff's department while my mother was being pulled 9 


over, talking to two officers trying to convince them that, yes, 10 


this was a civil matter. 11 


There is no criminal jurisdiction for you guys to be 12 


involved.  Please let my mother and my grandmother go.  They 13 


refused.  I had a 20 to 30 minute discussion with Investigator 14 


Myles Taylor and another investigator, Officer Courtney Cochran. 15 


They had body cameras.  You know, these were things that I asked 16 


for. 17 


I asked that they be preserved.  Mr. Morrison told us 18 


and the Court on December 5 that they destroyed all of that 19 


information that I asked them to retain multiple times in 20 


writing.  So that's the first part of my motion is the fact that 21 


they destroyed evidence that the county attorney was obligated 22 


to have. 23 


Parties are obligated to preserve when someone asks. 24 


The attorneys are supposed to tell the parties to preserve and 25 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 O


ct 06 12:55 A
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 497







22 


they destroyed the body camera.  If you turn to Exhibit P, 1 


Exhibit P as I understand it, is the retention category 2 


scheduled for body camera footage; is that correct, David? 3 


MR. MORRISON:  Correct. 4 


MR. JERNIGAN:  Okay.  This case was filed September 5 


12.  I served my FOIA request July 22.  There's phone call6 


recordings that I would like to put into the record.  I'm just 7 


not sure how to put audiovisual into the record. 8 


THE COURT:  Is it on a USB flash card? 9 


MR. JERNIGAN:  I have it on both USB and I have disk. 10 


THE COURT:  Well, has the defense had a chance to 11 


review it? 12 


MR. JERNIGAN:  Yeah, the defense produced it to me. 13 


THE COURT:  Any objection? 14 


MR. MORRISON:  Assuming it's what we produced, no 15 


objection. 16 


MR. JERNIGAN:  Do you want a copy of it, too? 17 


MR. MORRISON:  Sure.  Thank you. 18 


THE COURT:  And that is Court Exhibit 1. 19 


(Exhibit 1 was marked) 20 


MR. JERNIGAN:  And this has the phone call records 21 


that were produced to date.  There is 11 audio files and there 22 


is a dash camera video that's about 45 minutes long. 23 


THE COURT:  And so you got it? 24 


MR. JERNIGAN:  I got one view of a dash camera with -- 25 
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I could not hear the audio on my computer speakers.  At the 1 


hearing we had an argument at the last hearing.  There is some 2 


audio.  It's garbled audio that I can't make much sense of but 3 


there is some audio. 4 


Those are the main -- that is the main information 5 


that I wanted.  I want to know why these decisions were made.  I 6 


was the original reporter.  This was a fraudulent power of 7 


attorney and like Mr. Morrison said, it's a civil matter. 8 


It was no business of the Kershaw County Sheriff's 9 


office to get involved.  The individual, the nursing home 10 


administrator, I had spoken to him the day before about this 11 


situation, about the fact that my grandmother in 2006, when her 12 


second husband passed away, she went and executed -- she had Bob 13 


Sheehan (phonetic) who she worked for. 14 


She retired from the (indiscernible) building.  She 15 


worked for state government her whole career.  She was on the 16 


speaker's staff.  He prepared a will 50/50, my mom and my aunt. 17 


He prepared a power of attorney, general power of attorney.  My 18 


mom lives in Seneca (phonetic). 19 


She's not here today because it's a long round-trip. 20 


My aunt lives in Camden.  My grandmother always lived in Camden. 21 


My grandmother had to retire because of dementia and Alzheimer's 22 


in 2013 or 2012.  There is a new power of attorney for 2013. 23 


There is a medical power of attorney in 2016.  The same law 24 


firm, this time Stephen Smo (phonetic) prepares a new will. 25 
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THE COURT:  For background purposes. 1 


MR. JERNIGAN:  For background purposes, I called and 2 


reported this as a crime.  It's called exploitation of a 3 


vulnerable adult.  It's under the code.  I called the -- 4 


THE COURT:  (Indiscernible) familiar -- 5 


MR. JERNIGAN:  Yes. 6 


THE COURT:  -- with that, but as to this FOIA hearing? 7 


MR. JERNIGAN:  Yes.  That has relevance because I 8 


called and reported this as a crime to the Kershaw County 9 


Sheriff's office.  I left two phone messages with investigators. 10 


One of the investigators was Courtney Cochran.  She forwarded 11 


this message on the 29th, the morning before -- this was around 12 


nine o'clock, nine o'clock timeframe. 13 


The traffic stop happens around 11 o'clock.  I'm 14 


traveling down to meet my mother at this assisted living place 15 


after speaking with the administrator the day before about the 16 


situation and having him confirm that this is a free country. 17 


A power of attorney -- my grandmother has not been 18 


declared incompetent.  She has all of the rights of a free 19 


citizen and these rights were not respected.  I ask the Court to 20 


please take a look at Exhibit P.  If you look at the second 21 


page, the retention period, the retention duration for traffic 22 


stops is 180 days.  It's 180 days. 23 


Undisputed there was a traffic stop.  I have dash 24 


camera I presented to the Court with garbled audio that they 25 
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don't, you know, apparently want people to know what decision 1 


they made or what the basis was. 2 


THE COURT:  Well, after the -- you know, when you come 3 


to the existence is different than the weight of the evidence. 4 


They turned over the body camera, correct?  The garbled -- 5 


MR. JERNIGAN:  No, they turned over the dash camera. 6 


They deleted the body camera. 7 


THE COURT:  Okay. 8 


MR. JERNIGAN:  And if you turn to the first page, do 9 


you see Code 12?  On the first page of Exhibit P? 10 


THE COURT:  Yes. 11 


MR. JERNIGAN:  So 60 days is basically the shortest 12 


duration on this sheet, other than accidental activation.  If 13 


you turn to Exhibit I -- oh, wait a second.  I'm sorry.  Exhibit 14 


J.  This is called a CFS command log.  This is a postdoc thing15 


that's created. 16 


It's not as it was recorded at the time.  I've gotten 17 


different versions of this from the Kershaw County Sheriff's 18 


office.  The earlier version is not in the notebook, but it's in 19 


the exhibits.  They decide what information they want to put on 20 


these. 21 


And if you turn, Your Honor, to page two, and there is 22 


a time and date stamp.  It's at 6/29/22 and that would be 8:25. 23 


It's in military time or standard time.  It says C12, Code 12, 24 


civil issue.  We just looked at Exhibit P.  It was a 60 day code 25 
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that's applied for warrant attempts, escort.  It's completely 1 


inapplicable so I'm not sure why my criminal complaint was coded 2 


with a C12 but, yes, this was the basis for Judge Newman's 3 


order. I have been given some information.  There's never 4 


been a determination that says this is what we have, this 5 


is what we don't have.  This is everything relevant to what 6 


you're asking for. 7 


We have nothing because this is a civil matter and 8 


that was back to page four of the brief.  So these guys knew -- 9 


they knew they had records.  They produced them later.  They 10 


told me originally they had no records and for me to get lost. 11 


It's a complete stonewall. 12 


If it was a member of the public that's not an 13 


attorney -- I'm a patent attorney.  I have some, you know, legal 14 


knowledge.  I've been to court several times in federal court, 15 


but that's it, and there's nobody in this area that wanted to 16 


represent me on this. 17 


If there were still a room full of attorneys I would 18 


ask for recommendations because I contacted my law school friend 19 


network, you know, to come up kind of empty.  So this response 20 


on page four, this is their official response to my FOIA 21 


request. 22 


THE COURT:  What page.  Page four? 23 


MR. JERNIGAN:  Page four of the memorandum, Your 24 


Honor.  We have no records.  We have call records in our system, 25 
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but you have to obtain those from somewhere else.  This was a 1 


civil issue.  We don't have any records.  I presented records. 2 


I put records into evidence. 3 


There is records in the notebook.  They had records 4 


they did not want to give me.  They begrudgingly turned over 5 


redacted records with what they wanted me to have.  They don't 6 


want to give me the information.  Why did they make a negative 7 


decision against me and my family when I was the one that 8 


reported this as a crime originally? 9 


THE COURT:  Let me ask you this.  As of today, is 10 


there something that you have not received that you think still 11 


exists? 12 


MR. JERNIGAN:  Yes. 13 


THE COURT:  What is that?  Have you put that in 14 


writing to the defense? 15 


MR. JERNIGAN:  I've asked in discovery for them to 16 


describe all of the records, all the different categories they 17 


have because I don't know what -- I am not a police officer.  I 18 


have never -- I have never dealt with the police -- 19 


THE COURT:  Yes, you have.   20 


MR. JERNIGAN:  Yes. 21 


THE COURT:  I'm going to interrupt.  You're saying you 22 


don't know what you don't know. 23 


MR. JERNIGAN:  Well, I know from now, like trying to 24 


learn -- they're required to have records under the public 25 
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records act.  They're required to have categories of records. 1 


They're required to keep them on a schedule and not delete them 2 


until the schedule expires. 3 


THE COURT:  As a former prosecutor, I'm aware of that. 4 


That doesn't mean that always happens for -- 5 


MR. JERNIGAN:  Yes. 6 


THE COURT:  -- FOIA purposes over -- do the records 7 


exist.  Do they exist, turn them over.  If they don't exist then 8 


they don't exist and if they were unlawfully deleted then that's 9 


a separate issue. 10 


MR. JERNIGAN:  That is the issue, yes. 11 


THE COURT:  One issue you bring up is about discovery 12 


responses -- 13 


MR. JERNIGAN:  Yes. 14 


THE COURT:  -- that they didn't respond but they 15 


weren't verified.  Is that what -- 16 


MR. JERNIGAN:  We can go -- I would like to go through 17 


the responses.  I consider their responses to be nonresponses 18 


because they're not verified.  Mr. Morrison is not swearing 19 


under penalty of perjury that the facts are true. 20 


THE COURT:  Well, if they do swear -- 21 


MR. JERNIGAN:  If they do, I think they will be 22 


committing perjury.  So I want them to answer discovery and I 23 


want them to tell the truth and to keep going through -- the 24 


policy manual says what it says. 25 
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If they want to have somebody come in and testify that 1 


says we don't prepare any reports.  We don't keep any 2 


documentation when we consider it to be a civil matter.  I think 3 


as a solicitor you've got Brady obligation. 4 


If this was a traffic stop, this information, the guy 5 


is going to go brief.  You don't turn it over.  It doesn't cease 6 


to exist because someone calls it a civil matter. 7 


THE COURT:  Well, I can tell you the stuff that -- 8 


I've had many fights with public defenders trying to get stuff 9 


and I had to get it because of Brady and Rule 5 and the stuff 10 


sometimes does not exist whether it's contrary policy, whether 11 


it's a (indiscernible) policy, and that would be the issue. 12 


The first issue, does it exist, does it not exist, and 13 


if it doesn't exist, then it doesn't exist and the reason they 14 


keep saying civil is to explain why -- because FOIA doesn't 15 


apply it nothing exists, correct?  I think I'm saying -- well, 16 


assume that -- 17 


MR. JERNIGAN:  Okay.  So the records that requires 18 


everything to be -- if they don't have what they're required to 19 


have under the records act they violated the records act.  So I 20 


want everything that they're required to have under the records 21 


act.  If they didn't create it and they were required to create 22 


it by their policy, I want everything that's relevant to my 23 


being -- 24 


THE COURT:  I think that's where y'all disagree about 25 
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when they say -- when we talk about the ellipses, the dot dot 1 


dot, which I tend to agree with -- just because they want the 2 


contact between law enforcement and the public doesn't mean an 3 


incident report is going to be created. 4 


MR. JERNIGAN:  Yes. 5 


THE COURT:  Until the next step which is there is a 6 


criminal act that I have to investigate or someone else has to 7 


investigate it.  If there is a contact, an officer comes up to 8 


me and says hello, which he's allowed to do. 9 


MR. JERNIGAN:  Yes. 10 


THE COURT:  They don't have to create a report. 11 


MR. JERNIGAN:  They -- yes. 12 


THE COURT:  (Indiscernible) what you were just saying. 13 


MR. JERNIGAN:  Yeah. 14 


THE COURT:  Where it talks about if they fail to do 15 


something, I think that's where the disagreement per their 16 


policy, they're saying they do not have to create that record, 17 


and on top of that they did not create that record. 18 


MR. JERNIGAN:  Well, it's not -- I don't want to get 19 


caught up on that sentence because what you mentioned they do 20 


have also reports that are called public contacts, when they 21 


make contact.  What the criminal side brings is a different 22 


level of reporting. 23 


There's more reporting that needs to be required, but 24 


they have reports.  Exhibits I and J are reports.  They are call 25 
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for service reports.  The fact that they would say that they 1 


have no reports, they have no information to produce, no 2 


relevant information, is a fraud. 3 


It's a complete lie and it violates their policy.  If 4 


you read the policy it clarifies.  I believe that there's 5 


different levels of reporting, different things that need to 6 


happen, but it doesn't mean the body camera didn't exist because 7 


they said it was civil. 8 


The dash camera doesn't exist.  All the radio channels 9 


of communication that are being reported, they're being reported 10 


and this is being done to protect the officers from the public 11 


because I'm sure there's a lot of times people make false 12 


accusations. 13 


These recording equipment, they're also supposed to be 14 


there to protect us.  I'm a patent attorney in Charlotte.  I 15 


have no ill will toward Kershaw County Sheriff's Department.  I 16 


respect the office.  I respect what the elected Sheriff Bonan 17 


(phonetic) has on the website about his principles. 18 


The standards they have in place, I would like to get 19 


all of the relevant what I've asked for in discovery.  I want to 20 


get all of their policies and all of the public records that say 21 


what they're supposed to have.  So that way when they tell me 22 


they don't have anything, I want a declaratory judgment that 23 


says they were supposed to have it and they don't. 24 


But I also want them to say under oath what they have 25 
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and what they don't have. 1 


THE COURT:  FOIA (indiscernible) future declaratory 2 


judgment file. 3 


MR. JERNIGAN:  No.  So there's two claims and the FOIA 4 


claim is the first count and then there is a declaratory 5 


judgment claim, but if I need to amend the complaint to make it 6 


a public records act claim then I want a declaratory judgment 7 


that they violated the public records act. 8 


If that's not considered encompassed with the notice 9 


that was given, it's in the information that's been exchanged to 10 


date.  So that is my track to go forward in discovery because 11 


this is a case where there is an affirmative duty.  The Supreme 12 


Court has said this many times, the South Carolina Supreme 13 


Court. Affirmative duty on the part of public bodies, I 14 


don't know what is in the attic at the Sheriff's department.  I 15 


don't know what's in my neighbor's attic.  I know what's in a 16 


court file.  I should get a complaint, an answer.  These things 17 


I understand. 18 


I don't understand all of the recording equipment they 19 


have, all of the different channels they record on, how they -- 20 


if you watch the dash camera, if you try to listen to what's 21 


going on, they have all of this information recorded that's 22 


required to be. 23 


They just won't give it to me and what they gave me is 24 


redacted.  If you listen to the phone records, and I can play 25 
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some of them, the redactions are obvious.  They won't answer 1 


discovery about this because they say they don't have control of 2 


their own communication records. 3 


We have another case and I can send the subpoena to 4 


the call center, but they have access to these records.  For Mr. 5 


Moore -- to suggest that the sheriff, the chief law enforcement 6 


officer does not have the ability to give me the phone records 7 


that are relevant to this and the communications on the two-way 8 


radios, it's ludicrous. 9 


And it's against their own policies that they have not 10 


given me.  When they give them to me it will confirm, but if you 11 


turn to -- yeah, this was a new exhibit submitted Monday. 12 


Exhibit M which is the standards manual of the South Carolina 13 


law enforcement accreditation program. 14 


So I do have that manual and it's pretty much 15 


consistent in every way because the Sheriff's office manual is 16 


based on that manual.  It incorporates the provisions of that 17 


manual.  So they are the ones that control the recording 18 


procedures that the call center carries out on their behalf. 19 


THE COURT:  Do you think the protocol center -- 20 


because I know in Richland County it's shared between the city 21 


and the county.  So I don't know -- 22 


MR. JERNIGAN:  You know, that's a good question, too. 23 


It's like -- 24 


THE COURT:  That's a question that you have to answer 25 
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since you're searching for that.  The Sheriff's department -- 1 


MR. JERNIGAN:  I know. 2 


THE COURT:  -- and if it's controlled by the city or 3 


kif it's a city county partnership then the sheriff might have 4 


no control over it.  You say he has the authority, which he 5 


might politically or personally, but legally if it does not fall 6 


under his jurisdiction, under the authority, then for our 7 


purposes that would be why they said you have to go to them to 8 


get it because legally they can't force them to do something, 9 


but I could be wrong.  I don't know. 10 


MR. JERNIGAN:  Yeah, if you -- 11 


MR. MORRISON:  Can I short-circuit this part of the 12 


(indiscernible), Judge? 13 


THE COURT:  Yes, sir. 14 


MR. MORRISON:  Judge, the dispatch is controlled by 15 


the county.  Not by the sheriff.  The sheriff is a 16 


constitutional officer of the state.  We told Mr. Jernigan that. 17 


The prior attorney involved in this case before the suit was 18 


filed, Tommy Morgan, told him that despite that Tommy Morgan 19 


went to the dispatch center and got the tapes and provided them 20 


and when Mr. Jernigan said, well there has to be more -- 21 


MR. JERNIGAN:  That's not correct. 22 


THE COURT:  Well, Mr. Morrison listened and did not 23 


interrupt.  So let's just -- 24 


MR. JERNIGAN:  Oh, sorry.  That is a misstatement -- 25 
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THE COURT:  Let Mr. Morrison finish, please. 1 


MR. JERNIGAN:  I will. 2 


MR. MORRISON:  After I got involved he told me there 3 


had to be more because somebody from Pinedale, somebody had to 4 


make the initial call that got the Sheriff's department to 5 


respond.  He said so you're telling me I've got to file a new 6 


FOIA action. 7 


I said, Justin, before you go to that trouble, let me 8 


make a phone call and let me see if I can get it without you 9 


going to that trouble.  It's not my burden, but I'll do that, 10 


and we did that.  We had the Sheriff's department call to get 11 


it.  We got those logs from Pinedale so the call came from 12 


Pinedale and we produced those. 13 


As far as we are concerned and as far as we can tell 14 


we have produced everything that exists.  There was one item 15 


that did exist that no longer exists of the FOIA and that was a 16 


body cam video of that day out there.  That body cam, since 17 


there was no incident report prepared it was not tied to 18 


anything. 19 


It was on a 60 day automatic write over in the system 20 


and after 60 days it was written over.  In candor, Mr. Jernigan 21 


did request in his initial FOIA request that was within that 60 22 


days that anybody can preserve.  And so somebody probably should 23 


have pulled it and preserved it. 24 


But that's for another court another day in any future 25 
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case where they are claiming that there is a presumption that it 1 


would have been negative to us if we didn't maintain it for 2 


subsequent litigation.  That's for a future court and another 3 


day but in candor, yes, he did make the request and it probably 4 


should have been pulled and it wasn't. 5 


It was written over not with intent by anybody, but as 6 


a part of the program that rewrites to clear room because 7 


they've got cameras running all the time, so they download every 8 


day.  But for this part of what he's arguing about we have 9 


produced it.  We've been and gotten the records from dispatch. 10 


He says they've been monkeyed with.  We produced exactly what we 11 


got from county dispatch. 12 


THE COURT:  Very well. 13 


MR. JERNIGAN:  Judge, the part that I would dispute, 14 


either in the emails if you go to Exhibit N these are the 15 


precinct emails. 16 


MR. MORRISON:  Not all of them. 17 


MR. JERNIGAN:  They're all precinct emails. 18 


MR. MORRISON:  But that's not all of the precinct 19 


emails. 20 


MR. JERNIGAN:  What are the other ones? 21 


MR. MORRISON:  There is a lot of other precinct -- 22 


MR. JERNIGAN:  Between who?  If you turn to page four, 23 


Your Honor, of Exhibit N, after I raised questions about the 24 


FOIA  response that said we have nothing.  We have no 25 
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recordings.  We have zero information to give you.  I was 1 


referred to the county attorney, who I graduated law school with 2 


that I, okay, great, the county attorney is involved.  He's 3 


going to help. 4 


He mentions Kershaw County 911 communications has 5 


information.  I filed the request with Kershaw County as well. 6 


The same attorney represents the Sheriff's office and 911 on 7 


this.  But if you look at the standards in Exhibit N the law 8 


enforcement require -- the South Carolina law enforcement 9 


association standards require the Sheriff's office to follow 10 


certain communication policies, standards, recording standards, 11 


so they can do their job. 12 


They have to have the ability to record multiple lines 13 


at the same time, two-way communications to play back at the 14 


same time.  The employees go to the South Carolina Criminal 15 


Justice Center Academy.  I really don't know the relationship. 16 


I want them to state on the record reasons or under oath that 17 


they don't have access to these records and they don't have to 18 


give them to me under FOIA because FOIA requires everything that 19 


they own, that they are responsible for, that they use, that 20 


they are in possession of. 21 


So for them to say we don't have to give you this law 22 


enforcement related information.  I never knew that anyone -- I 23 


never dealt with anyone at the county.  I only dealt with people 24 


with the Kershaw County Sheriff's office.  Other than the people 25 
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that were on the dispatch line that I didn't know they weren't 1 


Kershaw County employees, I think it would be a ridiculous 2 


multiplication of these proceedings for me to have sued the 3 


county, too, when I'm not seeking -- I'm seeking law enforcement 4 


records. 5 


THE COURT:  Mr. Jernigan, for the smaller version of 6 


this when it comes to what happened in June when your 7 


grandmother was pulled over, those records for that day -- 8 


MR. JERNIGAN:  Yes. 9 


THE COURT:  -- which I think it all encompasses around 10 


this. 11 


MR. JERNIGAN:  Yes. 12 


THE COURT:  Now, I know there's records about -- 13 


records to prove that they should have kept records or that they 14 


did keep records, the main contention, Mr. Morrison, an officer 15 


of the Court, whether it's under oath or not under oath, an 16 


officer of the Court has stood up and just gave an explanation 17 


about what was turned over, what they do have and the one body 18 


camera that was not turned over within the 60 days and why it 19 


was not turned over and the explanation for that. 20 


But an officer of the Court he has stood up and said 21 


we have turned over everything.  We do not have anything else. 22 


He knows that he is under an ongoing obligation to turn over 23 


anything if it were to exist.  For that purpose, though, what 24 


more for the items of that day that you got the body cam, the 25 
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audio, while garbled, for whatever reason it happened, it is 1 


what it is. 2 


That video was turned over.  They got you the 911 3 


calls.  I'm just viewing this under discovery purposes of 4 


getting discovery. 5 


MR. JERNIGAN:  Yes.  This whole case is really a 6 


discovery dispute. 7 


THE COURT:  And so you saw the discovery dispute we 8 


had earlier this morning and they wanted the finances from when 9 


the new business was opened, they wanted this and there was an 10 


issue about what had been turned over and what had not been 11 


turned over. 12 


This issue falls very similar lines of all the 13 


criminal cases you want to handle in general sessions.  We get 14 


these same type of arguments over and over again and sometimes 15 


you are right where they don't turn over stuff, or they say it 16 


doesn't exist and it does exist, but that is what a law 17 


enforcement officer is saying. 18 


When the prosecutor or an officer of the Court stands 19 


up and says it doesn't exist or it does exist or this is what 20 


happened to it there is some weight and credibility behind that, 21 


especially when there is an order from a previous circuit court 22 


judge back in December from Judge Newman stating that you have 23 


this obligation to comply, and there will be another order again 24 


from the bench, from a written motion, from a written order 25 
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stating that the Sheriff's department is under an ongoing 1 


obligation to comply with discovery to turn over whatever it is 2 


that they are required to turn over and if it doesn't exist, it 3 


doesn't exist. 4 


And they have given you explanation as to that. 5 


MR. JERNIGAN:  Yes.  And I would like them to respond 6 


in writing to my FOIA request, which they never have.  They gave 7 


me one answer that we looked at. 8 


THE COURT:  An email. 9 


MR. JERNIGAN:  Yes.  That is not a written 10 


determination that says we got your request.  We did a search. 11 


This is what we have.  They won't tell me what search they did, 12 


where they searched.  If I can, I'll move back to -- 13 


THE COURT:  Well, let me ask you this.  If they were 14 


to send -- I mean as a circuit court judge if someone, an 15 


officer of the court sends an email saying something, whether 16 


that's under oath or not under oath, as an officer of the court, 17 


there's still the same liability exists if it's not factually 18 


accurate. 19 


So while understanding it might be better if it was 20 


under oath or sworn or something, if an officer of the Court 21 


emails carries some weight with it, but let me ask Mr. Morrison 22 


about have the they turned over everything? 23 


MR. MORRISON:  Judge Cameron DeBoyd (phonetic), who 24 


works with me, he had asked together or separately have been to 25 
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Kershaw County Sheriff's Department four or five times going 1 


through this stuff making sure we got everything.  To the best 2 


of our knowledge we've got everything that exists and we have 3 


turned it all over. 4 


There has been nothing withheld.  The body cam is the 5 


only thing that has not been turned over and I explained that. 6 


We are not aware of anything else.  We have ample inquiries.  We 7 


have made ample trips and talked with them.  I've had ample 8 


conversations with Mr. Jernigan that lasted over an hour each at 9 


least five or six, hour or hour and a half long conversations 10 


with Mr. Jernigan. 11 


This is personal to him.  I get it and we've had that 12 


battle from the very first of this case to the very first email 13 


he sent me where he accused me of kidnapping his grandmother 14 


because I'm now in concert with the Kershaw County Sheriff's 15 


Department and he cited me the kidnapping statutes. 16 


I wrote him back and told him I'm a lawyer handling 17 


the case.  I will be honest with you.  I will be up or upfront 18 


with you, but I'm not going to play games with you and stuff 19 


like that, and I'm not going to respond to stuff like that.  It 20 


varies.  Most of the time he and I can deal with each other 21 


fairly well. 22 


He does degenerate sometimes when he gets emotional 23 


about it and cause us to go on forever and he rants and I stop 24 


responding when he does that.  When he says emails like that I 25 
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stop responding to those.  I'm not going to do that.  I'm not 1 


going to get in on that level but as far as what has been 2 


produced, we are aware of nothing. 3 


Nothing has been withheld under the claim of 4 


privilege.  He mentioned redactions.  We've had redacted 5 


personal identifying information.  It's plainly apparent where 6 


the black magic marker line exists, what was in that 7 


information, things like date of birth, Social Security number, 8 


medical records. 9 


We have redacted what is properly redactable under 10 


state law and Mr. Jernigan wants the Court to order us to 11 


produce unredacted copies so he can get all of that information. 12 


He hasn't told us anything that is improperly redacted in what 13 


he has requested. 14 


So we believe we have fully complied with FOIA to the 15 


best of our abilities.  The original request, the original FOIA 16 


request I would like to mark it and hand it up because that's 17 


not something he has included in all of his exhibits. 18 


MR. JERNIGAN:  It's in the complaint.  It's attached 19 


to the complaint. 20 


THE COURT:  Well, we can mark it as Court's Exhibit 2. 21 


(Exhibit 2 was marked) 22 


MR. JERNIGAN:  And I'm not here to go through -- I'm 23 


not here on the final hearing for the FOIA.  I'm here on 24 


discovery matters. 25 
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THE COURT:  Very well. 1 


MR. MORRISON:  A lot of what we are talking about 2 


today is -- 3 


THE COURT:  Oh, let's do -- 4 


MR. MORRISON:  I'm sorry.  I'm sorry. 5 


THE COURT:  That's all right.  We're working her to 6 


death already so -- all right.  Mr. Jernigan, we're coming up on 7 


an hour and I have your written motion so I have plenty to -- I 8 


have plenty to go on after I've taken this under advisement 9 


which I intend to do.  So I'm going to let you wrap this up, Mr. 10 


Jernigan. 11 


MR. JERNIGAN:  Sure. 12 


THE COURT:  Point me -- because I'm going to take this 13 


binder and review it.  We can be here all day.  I mean I clearly 14 


-- there is a lot going on and obviously it's the first I've 15 


seen of this case.  It's the first time I jumped into it so I 16 


have a lot to review but I want you to wrap this up and to kind 17 


of point me if there's something else. 18 


MR. JERNIGAN:  Yes, it's all in the brief and I will 19 


stand on my brief.  There's three things.  They destroyed 20 


evidence they should have preserved.  I asked in writing 21 


multiple times to their attorneys.  If you read the FOIA 22 


statute, you know, it's in the brief, page 21, it discusses 23 


Judge Newman's order, which she ordered them to do. 24 


They have never provided a FOIA response.  The 25 
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response is required by statute.  They like to say they don't 1 


have anything.  I would like for them to respond and tell me 2 


what they have, whenever someone is pulled over they don't -- if 3 


they they want to state that they can't access the phone records 4 


and I have to serve a subpoena because they don't have their own 5 


law enforcement records, that's fine. 6 


Let them say that and I can do that but I cannot 7 


accept these weaselly where they don't -- in the last part of 8 


the discovery I've got all of the discovery requests and I've 9 


got my 17 page Rule 11 letter that they did not even respond to. 10 


Mr. Morrison has not called me back since I filed this motion. 11 


I didn't want to file this motion. 12 


THE COURT:  And normally people will never respond to 13 


Rule 11 so -- 14 


MR. JERNIGAN:  Well, you know, it's a required letter 15 


and, yeah, to -- 16 


THE COURT:  And they couldn't get to those. 17 


MR. JERNIGAN:  Yeah.  I call it the Rule 11 ten day 18 


letter.  I'm not sure what y'all call but, yes, Rule 11 is an 19 


issue through Rule 27G.  So, yes, that's my discovery 20 


THE COURT:  That's the discovery from -- 21 


MR. JERNIGAN:  Yes. 22 


THE COURT:  -- from -- you won't have to -- 23 


MR. JERNIGAN:  Yes. 24 


THE COURT:  What I'm going to do is I'm going to -- 25 
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anything further Mr. Morrison?  I'm ready to take it under 1 


advisement. 2 


MR. MORRISON:  I would like the opportunity to respond 3 


to what we have received in writing because most of this we just 4 


received on Monday. 5 


THE COURT:  Very well.  I'm going to take -- I'm 6 


giving you 30 days to respond.  Obviously any emails you will cc 7 


each other and you will email my law clerk, and they're not 8 


going to be lengthy, back-and-forth emails that tend to happen, 9 


but if there is a response, obviously you can respond. 10 


So I'll give you 30 days to respond to send in the 11 


responses that you got this stuff Monday.  If you need to 12 


respond again -- 13 


MR. MORRISON:  Thank you. 14 


THE COURT:  But I'm going to try to address those 15 


three main issues about destroying evidence.  The FOIA response 16 


and then the discovery response. 17 


MR. JERNIGAN:  Thank you, Your Honor. 18 


THE COURT:  And I understand, you know, this is a lot. 19 


This is -- it's been going on for a while and there's a lot to 20 


it on both sides so I want to try to bring some finality to this 21 


issue.  The cases (indiscernible). 22 


MR. JERNIGAN:  Yes.  I would like to put this on a 23 


track to resolve which -- 24 


THE COURT:  A scheduling order or is this going to 25 
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trial or this -- 1 


MR. MORRISON:  There is no scheduling order. 2 


MR. JERNIGAN:  Yeah, and I was expecting to get 3 


discovery and then maybe take a deposition or two.  Now I'll 4 


probably serve some requests for admission once I get this 5 


resolved, but I think this case was continuing after the hearing 6 


with Judge Newman on the assumption that Mr. Morrison was going 7 


to respond and provide responses under oath. 8 


He is not and they haven't responded to my questions 9 


or even tried to address my letters so that's why I'm here 10 


asking for the Court's help. 11 


THE COURT:  Very well.  I'm going to review the 12 


discovery questions and their responses because I'm not aware 13 


that a verification is required under oath but I need to review. 14 


MR. JERNIGAN:  Yes, Your Honor. 15 


THE COURT:  Under the South Carolina rules. 16 


MR. MORRISON:  Judge, we will provide a verification. 17 


I've never done one in 39 years of practicing law. 18 


MR. JERNIGAN:  That's part of my confusion. 19 


MR. MORRISON:  Nobody else has ever asked me and I've 20 


never asked anybody else but the rule does say you're supposed 21 


to do it.  So if he asks for it, we will do that.  We are in the 22 


process of doing that.  We need three signatures.  We've already 23 


gotten two of them. 24 


MR. JERNIGAN:  I've never been in state court 25 
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obviously but I've never done discovery in federal court where 1 


someone hasn't verified the answers. 2 


MR. MORRISON:  One additional matter.  One additional 3 


matter, Judge. 4 


THE COURT:  Yes, sir. 5 


MR. MORRISON:  In his memorandum Mr. Jernigan pointed 6 


out a mistake I made in my excerpt.  He said that I had made a 7 


judicial admission in my answer that he served a FOIA request on 8 


behalf of his mother and when I go back and review the answer he 9 


is correct.  I did make that mistake. 10 


I orally moved to amend the answer to correct that 11 


because as you can see from the FOIA request in the record it 12 


was served by Justin Jernigan.  It was not on behalf of his 13 


mother.  It was solely him -- 14 


THE COURT:  Mr. Jernigan? 15 


MR. JERNIGAN:  Yes. 16 


THE COURT:  The court reporter can't record when two 17 


people are talking over each other. 18 


MR. JERNIGAN:  Sorry.  I'm sorry, Your Honor. 19 


THE COURT:  I'm going to let Mr. Morrison finish his 20 


point and then you can -- 21 


MR. JERNIGAN:  I'm not very good at this process. 22 


THE COURT:  If you're going to be in court requesting 23 


these serious allegations against the Kershaw County Sheriff's 24 


Department you have to be familiar. 25 
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MR. JERNIGAN:  Yes.   1 


THE COURT:  Yes, sir, Mr. Morrison? 2 


MR. MORRISON:  So, Your Honor, I would like the 3 


opportunity to correct my (indiscernible) that it's clearly 4 


apparent on the FOIA request that I handed up a minute ago that 5 


the requester was Justin Jernigan.  It was on behalf of Justin 6 


Jernigan and it was signed by Justin Jernigan.  There was no one 7 


else, which I need to correct. 8 


MR. JERNIGAN:  I would say if you read that paragraph 9 


it says on this date I submit a FOIA request on behalf of myself 10 


and on behalf of my mother.  The admission was I admit that you 11 


submitted one on behalf of your mother but he's saying that I 12 


cannot submit a request because I'm not a South Carolina 13 


resident, which is not what the statute says. 14 


This is really not an issue I think that we need to 15 


bring up and decide today.  This should be briefed if he wants 16 


to withdraw his judicial admission.  And let me respond. 17 


MR. MORRISON:  To amend to conform to the facts that 18 


are already in the record that are clearly stated here, and if 19 


I'm wrong going that then we don't own -- then he can prove me 20 


wrong.  I'm just saying that he has to prove that.  I don't want 21 


to admit it because that's not what the document shows. 22 


MR. JERNIGAN:  We had a conference and I can submit 23 


the emails where Mr. Morrison objected to me having standing to 24 


bring this FOIA action on behalf of myself.  We resolved this by 25 
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saying I'm representing my mother.  I filed it on behalf of her. 1 


If he wants to remove his admission in the face of, you know, 2 


our emails where we resolved this issue, I consider this to be 3 


another in a long line of stonewalling and bad tactics. 4 


THE COURT:  I will take this under advisement. 5 


MR. JERNIGAN:  Thank you, sir. 6 


THE COURT:  I'm going to take it under advisement. 7 


MR. MORRISON:  The oral motion (indiscernible) as 8 


well. 9 


THE COURT:  Yes.  Take it under -- 10 


MR. MORRISON:  Thank you, Your Honor. 11 


THE COURT:  All right.  Thank you all.  Thank you for 12 


being here. 13 


14 


15 
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19 


THE COURT:  All right, this is Jernigan among others vs.  


Kershaw County Sheriff's Department, case 2022-CP-28-00782.  


And as way of background, I heard this case, the original 


motion when I was in Kershaw County.  It was a motion for, and 


I know y'all correct me if I'm wrong, a motion for sanctions 


for a FOIA violation.  I heard that earlier this year.  


Subsequently, after taking it under advisement, I notified the 


parties that I  was denying the motion.  I asked for proposed 


orders from both parties.  Mr. Jernigan had asked for some 


clarification about that process, and we scheduled a 


conference call to kind of explain how proposed orders would 


work in these cases.  Just prior to that, Mr. Jernigan filed I 


believe it was a motion to reconsider, as well as a motion to 


recuse myself for this case.  So, we have before us the motion 


to recuse and the motion to reconsider.  So, Mr. Jernigan, 


I'm happy to hear from you at this time. 


MR. JERNIGAN:  Yes, sir.  And just by way of 


clarification, the initial motion, it was originally filed in 


February 2023.  It was a motion for sanctions in contempt for 


FOIA violations, discovery violations, and also for spoilation of 20 


evidence.  Those were the three issues that were heard on the 21 


27th of April.  Yes, as you mentioned, there was a Form 4 order denying 22 


the motion on June 2, 2023.  There were instructions from 23 


your law clerk indicating that the motion was denied, and that 24 


the parties should submit a proposed order denying the relief 25 
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requested.  As you mentioned, I followed up to understand, you 1 


know, what the grounds for the proposed order were, tried to 2 


discuss with Mr. Morrison.  did not discuss the matter with 3 


him.  As you noted, approximately, I guess it was about a month 4 


and a half 20 July the 19th, 2023, there was a conference scheduled. I5 


was going to be out of town on vacation that week.  Under the 6 


circumstances being that a motion was denied and there were not 7 


grounds from forthcoming, I did not feel comfortable having a 8 


motion that, you know, it's law of the case.  The motion was 9 


denied to appear at the hearing without having some -- you 10 


know, a motion on the table to recuse or reconsider, as you 11 


mentioned.  So that's the background of the motion.  There's 12 


some -- if you have, did you receive the brief, the memorandum 13 


in support?  It's a second memorandum that was filed on 10/6 14 


THE COURT:  [Crosstalk] 15 


MR. JERNIGAN:  Last Friday. 16 


THE COURT:  You said it was filed? 17 


MR. JERNIGAN:  Yes.  Filed on 10/6. 18 


THE COURT:  Yes, I have it here.  And I had -- I've had a 19 


previous one.  Is this one updated? 20 


MR. JERNIGAN:  Yes, Your Honor.  So, the -- this hearing 21 


22 


23 


24 


was previously scheduled by your former law clerk, but I assume 


was somehow in the process, you know, it didn't get calendared.  


So, we had a previous hearing scheduled for these motions on 


August the 23rd.  Plaintiff submitted what was a first 25 
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15 


16 


17 


18 


6 


memorandum in support, which in actuality was a response to the 


supplemental post-hearing brief filed by defendant on May 30th, prior 


to your Form 4 June 2, 2023, order.  So not raising any new 


matters there responding to what was on the record, I believe 


this 7/14 motion was fully supported.  The defendant filed a 


response to the 7/14 motion on 8/21 prior to the hearing, and 


somewhat of a reply in response to the 8/20th memorandum.  This 


10/6 memorandum that you pulled up is plaintiff's supplemental 


memorandum in support of the 7/14 motion.  And it addresses 


issues that were raised in response by defendant.  And with -- 


along with that, it attaches the hearing transcript, which was 


not previously attached.  That is Exhibit HH, to kind of 


explain the motion, there were -- you know, there's some 


matters that relate to the hearing, some comments during the 


hearing that going along with the denial that, you know, didn't 


seem to be supported by the record are mentioned.  These were 


mentioned generally, there's a standard on Page 2, kind of, the 


introduction where's it noted.  So, under State vs.  Shaw, 


there's a standard that when a Judge hears a motion to recuse, 19 


the facts are given.  You know, they kind of defer to the facts 20 


as alleged on a motion to recuse.  I believe that's probably 21 


more applicable when there's not a record.  In this case, 22 


there's a record and it's the hearings and it's the hearing, 23 


and the subsequent email correspondence related to the proposed 24 


order.  So, these general matters, I did not believe required 25 
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ordering the transcript, and I also wanted to get the motion on 1 


file, you know, before we had the hearing.  So that was 2 


submitted with the 10/6 memorandum.  Just to clarify an issue 3 


on that point.  So, defendant did not file a response in 4 


opposition prior to the hearing on 4/27.  There was an 5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


objection to plaintiffs' memorandum that was filed on 4/24 


under Rule 7 as not being properly supported or raising unknown 


grounds.  Grounds that were not previously referred to.  And 


that defendant could not have been aware of.  The Judge -- or 


Your Honor, granted leave to submit supplemental briefing, my -


- or the plaintiff's motion to recuse or reconsider 


mischaracterize that process.  I believe that was -- at the 


hearing, this was handled correctly, and I actually agreed that 


if there's anything new that was raised that was fair for 


defendant to respond to, have not had communication with Mr. 


Morrison this year very much at all, other than after the 


hearing where between the two of us, I was not aware of 


anything new, but was fine submitting, even joint briefing, and 


I would withdraw anything that was incorrectly stated.  There 


was a dispute as to whether the supplemental briefing was just to 


focus on new matters that were raised, and not matters that 


were, you know, it's -- I didn't understand your honor's opening 


up new briefing, you know, to file an initial response brief that 


we had not had an opportunity to consider.  Mr. Morrison had a 


different opinion that this was, you know, leave to brief 25 
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1 


2 


3 


4 


whatever.  So, we had a dispute. When the motion was denied,  


My understanding was the Court, you know, agreed with Mr. 


Morrison, Mr. Morrison's position on that, because there -- 


based on the defendant's response on 8/21, there was not -- 


there's not a dispute that there was anything new raised in the 5 


memorandum.  It was more, you know, we didn't have time to 6 


respond.  We didn't file a response to the motion, but we want 7 


time to respond, which is understandable.  And I didn't mean to 8 


raise any new issues.  I was following what I believe were the 9 


instructions which is why this seven 7/14 motion, I believe is 10 


fully supported, other than I did not include the transcript 11 


and defer to the transcript as far as what's included there.  12 


But as far as the introduction, Your Honor, I know is familiar 13 


with the motions to recuse.  As far as the judicial standard, 14 


my understanding of the standard, it's -- it is in Ellis vs.  15 


Procter and Gamble and also other cases.  It's what I would 16 


refer to as Ellis Burgess is an earlier case.  There's 17 


later cases.  The primary case cited by plaintiffs was 18 


Ellis, which says my understanding, it's kind of a harmless 19 


error standard.  You can allege, you know, there was prejude -- 20 


What 21 there were statements -- or, you know, things happened.  


the Court of appeals cares about is if there's prejudice.  So, 22 


if they look at the record and say, well, the Judge's findings 23 


were supported by the record, you know, that -- I -- there's 24 


not been a case yet where they have said the Judge should have 25 
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recused himself, that I'm aware of.  The standard being what it 1 


is under, you know, this was a motion under Canon 3E1.  So, 2 


it's impartiality might be subject to question.  So, these -- 3 


this motion was filed to say someone looking at this 4 


objectively as a third party, noting that, you know, Justin's 5 


motion was denied.  The other side couldn't draft a proposed 6 


order or submit a proposed order.  Going before the Court to 7 


discuss, denying a motion that seemingly there was not a basis 8 


to deny the destruction of evidence, the violation of FOIA, and 9 


the discovery, that's the primary consideration of the motion 10 


recused.  The comments during the hearing, I -- were -- some 11 


were concerning as far as, you know, I submitted a Rule 11 12 


letter to try to resolve this before without having to file a 13 


motion.  This, you know, it's a discovery dispute, FOIA 14 


dispute.  What would've been expected was a response, and we 15 


could discuss, there were no objections.  Judge Newman, 16 


17 


18 


19 


20 


21 


22 


23 


24 


actually at the 12/19/22 hearing, had to order defendant to 


file an initial response because their response was actually 


due on the 5th of December.  That was around the time Mr. 


Morrison and I stopped communicating before that hearing, my 


expectation -- well, before the initial hearing, that was on 


12/5 before she's not on the circuit anymore, but Judge 


Benjamin, that did not end up going forward because she was not the 


chief Judge.  This has been a, kind of, an adventure where I've 


learned my understanding of the statute that says you must schedule a 25 
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6 


7 


8 


hearing within 10 days.  The chief Judge must -- there are not 


procedures in place right now to make sure that happens.  And 


there's also a standard that's applied under its Section 30-4-100 


of the Freedom of Information Act.  Every Freedom of Information 


Act violation is considered it's irreparable -- or irreparable 


injury, and it must be considered an injury that there's no 


adequate remedy at law.  So, if you're familiar with the 


preliminary injunction standard, those are two of the elements.  


The other one is likelihood of success, which is a prima facie 9 


showing.  So, these are supposed to be cases that are resolved 10 


quickly, a lot of times at the initial hearing.  The other, so 11 


that's count 1 is the Freedom of Information Act claim.  Count 12 


2 is a claim to receive body camera footage, for which I was a 13 


subject, which is why I'm a plaintiff.  My mother was also the 14 


subject.  That's why she's a plaintiff.  In addition to the 15 


FOIA claim.  That is also the law enforcement has discretion.  16 


They can withhold body camera footage under FOIA, which is 17 


reasonable because if my house, you know, is broken into and 18 


the Sheriff's Office comes to my house, you know, I don't think 19 


it's appropriate for the public to be able to see those videos, 20 


you know, it's a public document.  Anyway, there's discretion, 21 


you know, this was -- this is a case where you, if you get an 22 


attorney and you go to court, it's automatic.  They don't have 23 


to give it to you before then.  You can also send a subpoena if 24 


you have another case.  There was not another case pending when 25 
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3 


4 


5 


this case was filed.  So yeah, those were the two matters.  


It's FOIA and receiving the body camera footage that, you know, 


I was there.  My mother was there.  There is some dash camera 


that's been produced.  So that's why this case was filed.  When 


Judge Newman entered the order, you know, December 19th, and 


then she entered a Form 4, you know defendants comply with 6 


FOIA.  My understanding was that was this case should pretty 7 


much be over.  That is not what happened.  The first part of 8 


FOIA is the response requirement.  So, when you receive a FOIA 9 


request within 10 days, the public body is supposed to respond.  10 


And this is a statutorily required response, you know, it's 11 


just, we received, you know, plaintiffs, we received your 12 


request.  This is what you're asking for.  These were the 13 


officers involved.  Here's the duty roster for the day.  You 14 


know, what the relevant stuff.  Here's the training, you know, I 
-


15 


- it was -- it can be boiled down to everything associated with16 


myself, my mother, my grandfather -- mother, my aunt, this 17 


Pinedale facility that's an assisted living facility in Kershaw 18 


County.  The administrator of the facility was the original -- 19 


was the 911 caller on myself and my mother for alleged unlawful 20 


acts, which I had reported the day before.  I'd left messages 21 


with investigators about this elder abuse Omnibus Adult 22 


Protection Act reporting that I felt like I was under a legal 23 


obligation.  If you're aware of actual facts, even though 24 


attorneys aren't mandatory reporters, which maybe they should 25 
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be, if you don't report that to the property -- proper 1 


authorities within 48 hours, you can be charged with a 2 


misdemeanor.  So, on June 28th, I left messages with the couple 3 


investigators.  I received a return call from an officer on the 4 


morning of June 29th, 2022, when we're driving.  And I explained the 5 


situation that my grandmother -- you know, my aunt has 6 


subsequently, you know, after her retirement in 2013 for 7 


Alzheimer's and dementia has gotten power of attorney.  She got 8 


a new will in 2019.  These were shocking discoveries for me 9 


personally.  People I grew up with, you know, spent the 10 


summertime with, it's the out of town relative.  It's the 11 


fastest growing crime in the country.  It's going to continue 12 


to be, for a number of years.  It's going to be important in 13 


this state and in the South where there's a lot of retirees 14 


moving.  And it's because that's where most of the wealth, you 15 


know, they hold most of the wealth in this country.  You know, 16 


there's a temptation I -- my assumption was this was 17 


financially motivated based on the gifting provisions that 18 


appeared in the 2013 Power of Attorney, that are not in the 19 


2006 Power of Attorney.  And the, you know, the estate planning 20 


documents my grandmother prepared when she was of Sound mind, 21 


when her husband passed away that year.  So yeah, that -- those 22 


were the original contacts.  The county attorney is a law 23 


school classmate, I didn't know him very well, you know, I did 24 


not receive a positive response.  I received a response to the 25 
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FOIA request, from the Sheriff's office that says, you know, we 


don't have anything get lost, basically.  The county attorney I 


assumed was going to respond reasonably, and, you know, would 


agree that, "Hey, we might've made a mistake here.  We should 


probably tell the Pinedale facility that, yeah, we didn't 


really have the authority to pull over his mom and his grandma, 


you know, and make his grandmother go back to the assisted 


living facility, because they hadn't committed any crimes." If 


that would've occurred, you know, I -- there's a very high 


doubt that any of this would've been in litigation that did not 


occur.  What has occurred is, the So, body camera footage that 


I asked to be preserved, and, you know, it's required by 


statute, it's required by their own, you know, this one is 


Exhibit P to the motions.  This was to the April 24 memorandum, 


that they produced in discovery.  They require the body camera 


footage for any traffic stops to be preserved for 180 days.  


Now, that did not occur.  They say it was a civil matter.  


Well, there's no such thing as a traffic stop for a civil 


matter.  So, you know, this has been a dishonest effort to hide 


the ball.  And even after Judge Newman's ruling, which was, 


"Hey, the first step, as I'm mentioned, within 10 days, you 


file -- you give a response.  You know, this is not these are 


not records that are owned.  You know, the Court, the court's 


records other than records that are sealed, this is all public 


business.  We're not on opposing teams of, you know, I don't 25 
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want information that is properly withheld under an exemption 1 


to the Freedom of Information Act.  If there was any, you know, 2 


I, I put in the request, you know, I don't -- I want to discuss 3 


this, figure out, you know, what you guys have, and get the 4 


information.  What I got was, here's what we have, you know, 5 


kind of take it or leave it.  We're closing the matter.  And 6 


part of what I requested was training and personnel files to 7 


identify the individuals that were personally involved.  I knew 8 


the people that I had personally spoke with, which were three 9 


officers.  There were other officers on the scene.  When the 10 


traffic stop occurred, I drove to -- I was, you know, in the 11 


area, as I explained to the administrator on the 28th, you 12 


know, what was going on.  This was meant to be a temporary 30 13 


day stay for my grandmother that my aunt set up.  Near the end 14 


of the 30 days, it was -- we have a power of attorney.  Y'all 15 


might can pick her up for Christmas, you know, one -- it was 16 


unreasonable.  There's no basis in a power of attorney to -- 17 


it's a private contract.  I would -- to be a power of attorney 18 


for someone, we all understand as attorneys that you're a 19 


fiduciary.  Everything you do, it's supposed to -- it's for 20 


them.  If there's something that's going on that doesn't 21 


benefit them, you know, it's not consistent with their wishes.  22 


If you try to make them, do it, it's a crime.  Under the 23 


Omnibus Adult Protection Act, a power of attorney is a 24 


predicate for a criminal offense.  You have to have a power of 25 
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attorney.  Two, you know, violate a power of attorney, and take 1 


advantage of someone in a way that's inconsistent with their 2 


known and reasonable wishes and best interest.  The suggestion 3 


that it's appropriate for the Sheriff's Office, to rely upon 4 


the wishes of a private citizen to take police action against 5 


other private citizens, who have admittedly not violated any 6 


laws, is -- you know, it's bad that it happened to begin with.  7 


It is worse that there hasn't been any response or recognition 8 


that, you know, this was not how things should have gone.  You 9 


know, we probably should have listened to Justin when he was 10 


saying, there's been no crimes.  You know, there's no basis for 11 


police action.  Please let his mother, and his grandmother 12 


drive away and go about their business as law abiding citizens.  13 


That's why I was before the Court in April was because, yeah, 14 


the -- at the hearings in December, one thing that was 15 


mentioned was, "Hey, we don't have any of the body camera stuff 16 


that you requested." It's in writing.  You know, the day of 17 


while it was happening, I was asking him to preserve that.  I 18 


wanted to obtain this to understand, you know, why this took 19 


place.  You know, I exchanged emails with the county attorney, 20 


as I mentioned, it's in the FOIA request.  You know, it's like 21 


I understand it's not, you know, it's not, I can't demand it 22 


under FOIA.  They have discretion.  You know, it's like, if 23 


mistakes happen, let's just lay them on the table.  It doesn't 24 


-- you know, it doesn't help things to hide the ball.  You 25 
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know, let's just talk about them now and try to resolve them.  1 


That's not the attitude.  And it is really disappointing.  But 2 


the, you know, the Judge has told me, well, you need to take 3 


discovery.  You know, he doesn't have the body -- You need to 4 


take discovery and figure out what happened.  Well, you know, 5 


that's what I have tried to do.  You know, if the body camera 6 


was destroy, you know, why was it not held for 180 days?  Like 7 


8 


9 


10 


11 


12 


13 


the -- Exhibit P, the schedules that they maintain require, 


you know, let's just get an explanation.  Let's have them  


say under oath as is required for all interrogatories.     


And at every hearing, you know, when I was very upset when   


I found out that what should have been preserved, you know,  


the attorneys should have preserved this, you know, I called 


Mr. Morrison, and it's like, you know, statements at a14 


hearing by an attorney.  This came up at the last hearing.15 


You know, the Judges do not know the record like the 16 


parties do.   The Judges have to rely on the parties to 17 


honestly say what has gone on in the record.  I -- you know, I 18 


was upset.  I -- you know, it's like I need an answer under 19 


20 oath that actually says that, because Mr. Morrison's 


representing his clients, what he says at the hearing is not a 21 


statement under Rule 11.  It's not a statement under oath by 22 


the people that actually have knowledge.  So, I -- you know, 23 


the motion was not opposed prior to the hearing.  There were, 24 


you know, there was a Rule 7(b)(1) issue.  There was an issue that 25 
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I had put ellipsis into their records requirement, you know, 


that requires them to generate records every time an officer is 


dispatched, and assigned to investigate.  And that's based on 


the state S-C-L-E-A standards.  These are state standards.  In 


the response brief filed by defendants on 8/21/23, there's a 


statement that they don't have to comply with those standards.  


The website of the SCELA says these are mandatory standards.  


The CEO of the agency, who would be the sheriff in this case, 


you know, he has discretion to make some determinations as to 


how these standards are met.  But there is no dispute that 


every time an officer's dispatched, there's going to be a 


report of their actions.  You know, the response I received 


was, this is a civil matter, we have no reports or anything.  


Well, they produced reports, Exhibit I and J, you know, they 


call them CAD reports or CFS reports, Call For Service reports.  


There were two, one was mine, you know, then there was the 


Pinedale administrator.  So that was why I was forced to file 


the motion.  There was not a response filed.  I did not expect 


this was a difficult motion under the circumstances.  You know, 


another exhibit I would mention is this was filed with the 7/14 


motion.  It's Exhibit CC, which is the Honorable Roger Young's 


memorandum.  It's a 2019 standing order that he requires for 


parties who are coming before the Court, you know, the Circuit 


Court with discovery motions.  You know, what he expects, 


what's required.  Other than, you know, he wants you to come in 25 
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with a -- with your fee request with the amount.  I believe the 1 


original motion in my letter complied with the letter of his 2 


pretty strict order.  And I agree with all his, you know, there 3 


was maybe some discussion that yes, my previous representation 4 


was always in Federal Court, and maybe I was relying on Federal 5 


Court.  You know, the Federal Court cases are cited by Judge 6 


Young, because there's not really a body of circuit court 7 


decisions that are reported.  And, you know, the rules are 8 


based on their -- in this case, I don't know that there's any 9 


substantial -- substantive differences between the rules that 10 


were at issue for my motion.  So Judge, the -- this was not -- 11 


if we go back to the 10/6th memo, as noted in the introduction, 12 


you know, I see the two standards as the Judicial Canons apply, 13 


whether or not a motion is ever filed.  The issue's, one for 14 


you to decide.  The motion for reconsideration, the standard is 15 


similar.  So, you know, if there's any other -- this was not an 16 


attempt to impugn the integrity of the Court, the South 17 


Carolina legal profession, the South Carolina judiciary, which 18 


is mentioned in response.  This was a motion for what was -- 19 


what I believe an objective person would see as circumstances 20 


where impartiality might reasonably be questioned.  You know, 21 


there was a response that maybe your June 2nd, Form 4 order did 22 


not deny the motion -- that it intended to deny the motion.  As 23 


I mentioned, I believe that the order is definitive, and I 24 


don't believe this was something that I was subject to, you 25 
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know, come to the hearing and take issue with.  So, I wasn't 1 


planning to do so, but under the circumstances, I felt like 2 


these issues needed to be raised.  So, the legal standard, you 3 


know, it's impartiality might reasonably be questioned.  This 4 


was not an allegation that you had personal bias or, you know, 5 


subjective bias that was explicitly disclaimed.  As noted, you 6 


know, as the Ellis holding that I believe is determinative, you 7 


know, it's a discovery motion where you're requesting sworn 8 


answers.  The sworn answers were never provided, even though 9 


they'd been coming.  At every hearing, there's a mention of -- 10 


well, we got one more signature, or we're going to get them.  11 


And they don't actually address, you know, the -- those are all 12 


in the Rule 11 letter.  You know, it's the responses, the -- to 13 


the interrogatories and the additional documents that I believe 14 


are, were requested and relevant.  There was no -- there were 15 


no objections -- there's no objections that what was requested 16 


wasn't relevant.  As we know, discovery is broadly allowed.  17 


There was no motion for protective order.  Yeah.  So not to be 18 


confused, Your Honor, there was no -- of course, I respect the 19 


judiciary, and, you know, it hurts my feelings to see Judges 20 


described in articles now as Republican or Democrat.  You know, 21 


it's -- these are judges that are here to do a job.  It's not a 22 


political job.  So, I'm not accusing you of personal bias.  I'm 23 


raising issues that I believe could be cause for concern.  You 24 


know, the, your law clerk provided the instructions.  Those are 25 
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Judge Coble is denying this 1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


motion, His Honor, request that you submit a proposed order.  


Accordingly, you may submit the proposed order to me via email 


for Judge Coble's review.  There was a note about if there's 


any questions, and there were some subsequent questions from 


plaintiffs as to the grounds for denying the motion.  So, the 


proposed order could be prepared.  The defendant's position in 


their 8/21 response is that they really don't need to respond 


as far as the motion to reconsider that the Judge -- Judge 


Coble will issue an order after his June 2nd, 2023 Form 4 


order, which would deny plaintiff's motion for sanctions to, 


you know, or can, you know, I would say the sanctions come 12 


under the discovery rules.  The contempt comes under the, "Hey, 13 


Judge Newman said, comply with FOIA." The first step of 14 


complying with FOIA, you know, is she recognized, is to go 15 


through like the case law, like the statute says, respond with 16 


respect to what's requested, you know, tell the guy that's 17 


asking for it what you have and what you don't have.  That, you 18 


know, that's a first step that never occurred.  Maybe this was 19 


somewhat on me for not trying to be more specific.  I honestly 20 


expected after the initial hearing that this matter would be 21 


resolved.  I did not anticipate there were going to be further 22 


issues once we got the discovery and the, you know, the FOIA 23 


response, you know, once we got those issued satisfied.  And 24 


yes, as I mentioned previously, this is discussed on Page 8.  I 25 
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assumed that the Judge that you had granted leave to submit 


unlimited briefing post hearing, that was not what was 


discussed at the hearing.  So, anything on page it's 15 to 17 of 


the motion to recuse, reconsider suggesting that you know, 


plaintiffs were prejudiced because you granted a motion Rule 7(b)


(1) motion without you know, for them to respond on anything, 


even though it wasn't new, there was no prejudice.  They were 


aware of it, which I think has now been clarified that defendant 


agrees that the 7(b)(1) motion was denied, the hearing went 9 


forward.  I was not aware of any issue.  I didn't expect there 10 


  This was really, the 11 


  There was a pre-12 
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to be any issues of new matter raised.


memo is a combination of previously filed.


hearing memo in December, before -- in December 22, that 


plaintiffs filed there's a Rule 11 letter, you know, it's 17 


pages 1.5 spaced.  You know, there was no attempt to prejudice 


by filing this, you know, as was instructed the two business 


days before.  But yeah, if there was anything additional that 


was a surprise, I didn't believe there was.  I think based on 


the response defendants concede there was nothing, you know, 


that they didn't know or couldn't have known.  Their position 


was, they would just like a little more time to respond, which 


is an understandable position, but it's also not one that's 


supported by their 7(b)(1) motion.  So, the fact that they were 


-- you know, the -- if there were any new issues, they were 


related to the destruction of evidence or the body-worn camera 25 
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2 evidence, which was based on a further review of the Exhibit 


P, which is their own body-worn camera schedules, you know, 


what they're supposed to keep and for how long.  So yeah, in 


discussing with Mr. Morrison, after the hearing, I expected 4 


those would be the issues.  You know, we could even jointly 5 


brief the issues.  There was a dispute on that.  So that's not 6 


what occurred.  And my understanding was that Mr. Morrison must 7 


have been right given that the motion was denied based on what 8 


was filed after the hearing.  Is there anything else before 9 


yeah, so that's Page 15.  You know, I believe that the 7(b)(1) 10 


issue is -- it's been clarified and addressed.  There's a 11 


subsequent issue.  It's on Page 11 of the 10/6 brief, and it's 12 


entitled KCSOs Unlawful Police Actions.  You know, this was an 13 


issue that was raised in the May 30th supplemental brief, which 14 


plaintiffs, you know, the order was entered on June 2nd, I 15 


scanned the brief, you know, I did not really have an 16 


opportunity to respond or really consider, of course, at the 17 


hearing or before the order was entered.  So, the 8/20 18 


supplemental memorandum, or the first memorandum, address 19 


matters that were raised in the brief, including matters that, 20 


you know, I don't want to get sidetracked, but there's 21 


misstatements that I believe should be corrected.  And, you 22 


know, those are noted but it is pretty clear.  And you know, 23 


this, I'm not sure why they went into this much detail, but 24 


they've made it very clear that they took their police actions 25 
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in their brief on May 30th.  You know, they were against the 


wishes of my aunt, who -- you know, in their professional 


opinion, under the Uniform Power of Attorney Act, you know, 


gave somebody the rights that, you know, a power of attorney, 


as mentioned earlier, it is not a court-imposed guardianship.  


My grandmother's never been made a Ward even if she was, 


there's laws in place.  There's a bill of rights for residents.  


Residents have, are free to come and go.  You know, they're 


free to come and go from a private residence, you know, to 


consider that someone would call the Sheriff's office, you 


know, on their sister, or, you know, that a administrator whose 


job it is, you know, part of his training of his staff is on 


the resident's Bill of Rights, you know, for him to take the 


position that a one of his residents can be remanded back to 


his custody, you know, the bargain price of $5,000 a month.  


This is a -- I'm concerned that you, you know, number one, that 


this happened, but even more so that this is still going on 


that the defendants filed a response that they can't support 


denying the order based on, or they can't file the supporting 


memorandum with the reasons based on their response, you know, 


to consider that someone would call, the sheriff's office, you 


know, on their sister, or, you know, that a administrator whose 


job it is, you know, part of his training of his staff is on 


the resident's Bill of Rights.  You know, for him to take the 


position that a -- one of his residents can be remanded back to 25 


page 549







  24 


his custody, you know, the bargain price of $5,000 a month.  1 


This is -- I'm concerned that, you know, number one, that this 2 


happened, but even more so that this is still going on that the 3 


defendants filed a response that they can't support denying the 4 


order based on, either they can't file the supporting 5 


memorandum with the reasons based on their response.  I think 6 


the circumstances are pretty exceptional.  I'm not sure that a 7 


party has been asked to prepare, you know, their counsel, "Hey, 8 


I'm ruling in your favor, you know, give me a supporting order 9 


with the reasoning," and they just ignore it.  But that's 10 


what's happened in this case.  And not only that, they oppose 11 


reconsideration of that same order.  If there's anything else 12 


I'd as is your practice and, you know, required under the rule, 13 


I'd like to be granted lead to open and close. 14 


 THE COURT:  All right.  Thank you, Mr. Jernigan. 15 


 MR. MORRISON:  Good morning, Judge.  Good morning, Justin. 16 


 THE COURT:  Good morning. 17 


 MR. JERNIGAN:  Good morning. 18 


 MR. MORRISON:  Judge.  I'm not sure what I need to go into 19 


here because of what I've heard is just a kind of a rambling re 20 


argument of what we argued before without going into all of it.  21 


We held a hearing months ago, we argued all of the issues 22 


Justin raised.  He had filed a brief three days in advance of 23 


the hearing.  I requested permission to be able to respond.  24 


You granted that, I responded and Justin responded.  We both 25 
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filed additional briefs after that, which was only fair and 1 


Justin admitted that at the hearing.  Now, he's contested and 2 


then withdrawn his contesting you're allowing a brief to be 3 


filed when he filed one three days of advance of the hearing.  4 


But what I'm hearing today is -- Well, let me start with this.  5 


Let me go back to talk with prepared to talk about.  Justin 6 


filed this motion as a motion to recuse, vacate, reassign, or 7 


to reconsider after alerting that you denied his motion.  He 8 


started raising questions about the content of the order.  And 9 


frankly, in my normal practice, I would've prepared an order 10 


and sent it to you.  But Justice started raising questions 11 


about the content of that, about the grounds for it, about the 12 


facts and what was going to happen.  And there was email 13 


communication going on about that.  And I thought I should wait 14 


until that played itself out.  That's the reason I didn't file 15 


an order, was because of the questions Justin was raising.  16 


That's the reason I didn't send a proposed order, because of 17 


the questions Justin was raising, not because I cannot.  Justin 18 


then filed this motion to recuse, vacate, reassign, or 19 


reconsider.  And his very first argument is that the playing 20 


field wasn't level to begin with.  He argues on Page 2 of his 21 


motion that he is a stranger, a private citizen doesn't live in 22 


the local area.  It is appearing in this Court for the first 23 


time, and that I'm a well-known local attorney, been defending 24 


cases against law enforcement agencies for over 30 years.  He 25 
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files that making sweeping allegations of an unlevel playing 1 


field without inquiring as to the facts.  Had he inquired as to 2 


the facts, he would know that at the time this motion was 3 


heard, I had this case and maybe one other, I've inherited 4 


another case where another lawyer had a conflict in Kershaw 5 


County, maybe one other, but that may have been inherited 6 


afterwards.  I had one or two cases in Kershaw County.  He 7 


inquired about the facts.  I would've told him I had never 8 


appeared in front of you.  And as far as I can recall, I had 9 


never met you.  And I don't -- I doubt that you knew of my 10 


existence, or do how long I've practiced law.  The fact that 11 


I'm old doesn't make the playing field a level.  So, he is -- 12 


he's alleging an unlevel playing field without inquiring into 13 


the facts for that.  And this's just not true.  I've never 14 


appeared in front of you.  I've -- as far as I know, I've never 15 


met you before the day of that hearing.  Far as I know, this is 16 


the second time I've seen you.  Unless we didn't have another 17 


hearing in there in the -- you know, I don't believe we did.  18 


And then he says that there's a -- an appearance of impropriety 19 


and that the court's decisions must appear to be based on the 20 


facts in the -- of the record, in the law, rather than 21 


inappropriate factors such as the identity or status of the 22 


respected parties or attorneys that appear before the Court.  23 


There's no factual foundation for that kind of an allegation.  24 


That is a litiga who is disappointed with your ruling, raising 25 
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something afterwards to contest it without inquiring of anyone, 1 


as to whether there's a factual support for that allegation.  2 


He then questions your qualifications because he goes into the 3 


judicial -- first on a judicial merit selection commission 4 


records and questions, your background as a solicitor and why 5 


you shouldn't be hearing cases involving police.  Every Judge 6 


that is appointed in this State has a background.  Their 7 


background and their record is partly what gets them the 8 


position of a Judge.  You can't divorce that background from 9 


any Judge.  There's no impropriety in you having a practice of 10 


law before you became a Judge and you working as an attorney 11 


before you became a Judge.  You wouldn't become a Judge in most 12 


circumstances if you didn't.  He then claims that you took a 13 


dimm view of his motion, his motion for sanctions, for FOIA and 14 


for discovery.  And all of that was discussed at the hearing, 15 


that was gone into, into great length and detail at the prior 16 


hearing.  There's simply nothing here, nothing in his motion, 17 


nothing in this record to demonstrate any reason for this court 18 


to consider refusal of itself.  It's just not present.  And 19 


it's certainly not proper, in my view, for a litigant to use 20 


that after they learn of an adverse ruling to then say, "Well, 21 


the plea -- the playing field was slanted.  The Court was 22 


biased," rather than telling thing in the merit for 23 


[Indiscernible].  He quotes language from the judicial canon 24 


about a judge who manifests bias.  There's no bias in this 25 
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case.  There was no manifestation of bias, there's no evidence 1 


of bias, there's no basis upon which to assert bias.  And then 2 


he tries to bootstrap by saying that, well, you can argue bias 3 


when there's nothing to support the Judge's ruling in the 4 


record.  There is -- there are briefs filed before the first 5 


hearing.  There are discovery responses filed who is contesting 6 


them.  There are explanations in the response giving the 7 


rationale for each of the responses given, we went over those 8 


at the prior hearing.  There is a mountain of information in 9 


this record to justify the denial of the motion.  Denial -- the 10 


motion was properly denied.  Ultimately, what Justin is seeking 11 


is he claims that there are records that have to exist that we 12 


haven't produced.  One is the incident report for this 13 


incident.  We produced proof at the hearing that the police 14 


determined that this was a civil matter, that their policies 15 


don't require production of incident reports for civil matters 16 


and that none was prepared.  And we have stated in court, we've 17 


stated to Justin that there was no incident report because no 18 


one was assigned to investigate this.  There was no 19 


investigation to be undertaken.  There was no criminal matter 20 


at hand.  What the police were reacting to was a call, and I 21 


may be describing this imprecisely, but the call generally 22 


alleging that someone had been taken from a nursing home 23 


without permission.  They responded to that.  And if that's not 24 


reasonable suspicion to make a traffic stop of the person who 25 
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was leaving, with that resident from the nursing home, I don't 1 


know what is.  They have to have reasonable suspicion to make a 2 


traffic stop.  They made a traffic stop.  They determined that 3 


there was no criminal activity.  There was no probable cause to 4 


make any arrest, and they left.  This is a unfortunate dispute 5 


between Justin's mother and her sister, Justin's aunt, about 6 


the care and control of their mother, Justin's grandmother.  7 


And there are competing powers of attorney for that.  Justin's 8 


mother has the original power of attorney.  Justin's aunt has 9 


the more recent, later executed and filed power of attorney.  10 


And they've had a civil case going over that between all of 11 


members of the family or between certain members of the family 12 


about the who has care and control over the mother.  And that 13 


is still working its way through the Courts.  But the police 14 


determined there was no criminal activity.  There was no arrest 15 


to be made.  There was nobody assigned to investigate and there 16 


was no report prepared.  The fact of the matter is Justin wants 17 


sanctions for us withholding and concealing that information, 18 


when he has no proof that there's been any withholding or 19 


concealing.  And there has not because it simply doesn't exist.  20 


There's no basis in this record for, and there's been no basis 21 


asserted here today to justify a reconsideration of your ruling 22 


denying his motion for sanctions.  And that's what it was.  It 23 


was a motion for sanctions under FOIA, and under an discovery.  24 


There's no evidence in the record of conduct that would warrant 25 
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a motion for sanctions.  There's been no showing of that here 1 


today.  There's been no showing of that before.  And frankly, 2 


you are proper and appropriate in denying the motion.  And I'll 3 


be happy after this hearing to prepare an order to that effect.  4 


I'll need a few days to do it.  I'm out of town today.  I got 5 


to be in Anderson at two o'clock and I'm out of town Friday on 6 


a much-needed vacation day for a fishing trip at the beach.  7 


I've been looking forward to it for a while, but I'll be glad 8 


to prepare an order very quickly.  Other than that, I don't 9 


know unless you've got specific questions.  I don't know what I 10 


-- what there is to respond to here.  I just don't think 11 


there's any basis for the current pending motion. 12 


THE COURT:  All right, Mr. Jernigan, can you briefly 13 


respond to any points raised if you wish? 14 


MR. JERNIGAN:  Yes, I am not sure how Mr. Morrison's going 15 


to prepare a motion that says he does not have to submit 16 


interrogatory responses under oath, because that's required 17 


under the rule.  He's promised that he was going to get us 18 


those he never has.  That's a pretty simple basis on the -- to 19 


reconsider the discovery order.  As far as the FOIA order, 20 


21 


22 


23 


24 


Judge Newman ordered the defendant to follow the law, which the 


first part of the law, which to provide the actual response 


that's required by the statute, which is 30-4-30(c) within 10 


days.  I don't know what's -- what the sheriff's department 


has.  I have a much better idea now.  After I got really in 25 
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1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


discovery, they gave me their records policy, which is, you 


know, a section of their much larger manual that they do not 


make publicly available.  I know based on the records of the -- 


they were not given to me -- No employment records were given 


to me under FOIA, no personnel or training records for any of 


the officers.  Before I had to file suit on August 24th, or 


August 23rd, I offered pre-suit counsel, the county attorney, 


an extension, you know, and I cited the case of York County 


Sheriff's -- York County Sheriff's Department, it went to the 


Supreme Court.  Part of what they were asking for was personnel 


information, training information, none of that had been 


provided.  And to claim that, you know, they didn't have that, 


you know, it was just ridiculous.  So, Judge Newman ordered 


them, you know, as a first step to give me the response, you 


know, to address, you know, "Who are the officers involved?" 


"These are the officers involved." They did prepare reports. 16 


THE COURT:  [Indiscernible]. 17 


MR. JERNIGAN:  What are you saying about [Crosstalk] -- 18 


yes. 19 


THE COURT:  Mr. Jernigan.  Any response to Mr. Morrison?  20 


I've heard this before in your first initial argument.  21 


Anything new otherwise, you know, I'm limited to what Mr. 22 


Morrison said for a brief response. 23 


MR. JERNIGAN:  Totally, yeah.  I was just trying to get 24 


across the fact that he's mentioning incident reports.  That is 25 
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for -- if they want to call it not a criminal matter, it 1 


doesn't mean it's not a matter that needs to be documented 2 


based on their own policies.  It's -- it doesn't mean that they 3 


did not prepare reports.  There are reports and they've 4 


produced them on, December the second.  So don't be confused 5 


about incident reports that I'm demanding incident reports.  6 


That's not what I'm asking for.  This suggestion of reasonable 7 


suspicion of criminal activity, to justify a police stop.  I 8 


still haven't heard what it is.  What statute, what was the 9 


basis for it?  The records, you know, the -- there was -- as I 10 


mentioned, this was a appearance of impropriety.  There were 11 


some comments in the, I'm not questioning your background.  12 


What I mentioned in the brief was like me, I've never been 13 


involved in a case where the other side won't respond, does not 14 


want to try to work out discovery issues, and wants to clog up 15 


this court with these, kind of, matters.  I know Your Honor's 16 


about the people's business and wants to move cases forward, 17 


attorneys are supposed to work out discovery issues.  You know, 18 


this was a motion that was filed in February.  If I can get the 19 


documents in discovery, I'll go forward with the case and ask 20 


for a final hearing.  But to expect plaintiffs to go forward 21 


with the case, you know, without receiving responses under oath 22 


to the discovery request is just not a order that I believe can 23 


be supported under the record. 24 


THE COURT:  All right. 25 
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MR. JERNIGAN:  And that's really the basis for the motion. 1 


THE COURT:  All right, thank you Mr. Jernigan.  What I'm 2 


going to do is I'm going to take the motions under advisement.  3 


I don't need any proposed orders.  I'm going to draft my own 4 


orders.  After I review the memos in support, everything, I'll 5 


probably have some to you by the end of the week, and we'll go 6 


from there.  Thank you all for being here today. 7 


MR. MORRISON:  Thank you, Judge. 8 


MR. JERNIGAN:  Sounds good.  Thank you, your Honor. 9 


THE COURT:  Thank you. 10 


[End of Hearing] 11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF KERSHAW 


 


Christine Jernigan and Justin Jernigan, 


 


   Plaintiff, 


 


 vs. 


 


Kershaw County Sheriff’s Office, 


 


   Defendant. 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


FIFTH JUDICIAL CIRCUIT 


 


 


CASE NO.: 2022-CP-28-00782 


 


 


ORDER DENYING PLAINTIFFS’ MOTION 


TO RECUSE, VACATE, AND REASSIGN; 


OR, ALTERNATIVELY, TO RECONSIDER 


INTERLOCUTORY ORDER 


 
 This matter is before the Court upon Plaintiffs’ Motion to Recuse, Vacate, and Reassign; or 


Alternatively, to Reconsider Interlocutory Order (“Motion”). The Motion asks this Court to recuse, 


vacate, and reassign pursuant to Judicial Canon 3E(1), CJC, Rule 501; or, in the alternative, to alter, 


amend, or reconsider its Interlocutory Order filed June 14, 2023. Plaintiffs argue Judge Coble should: 


(1) be recused; (2) vacate and reassign the June 2, 2023 Order denying Plaintiff’s February 23, 2023 


Motion for Sanctions/Contempt; and/or (3) reconsider the June 2, 2023 Order for resolution. 


 Under South Carolina law, if there is no evidence of judicial prejudice, a judge’s failure to 


disqualify himself will not be reversed on appeal. Roche v. Young Bros., Inc., 332 S.C. 75, 504 S.E.2d 


311 (1998). “As the threshold for a showing of bias is high, a finding of judicial bias must be based on 


an abiding impression left from a reading of the entire record, not from particular comments or ruling 


considered in isolation.” Alexander v. Parks, 834 Fed.Appx. 778 (2020) (internal citations omitted). 


“It is not sufficient for a party seeking a judge’s disqualification to simply allege bias; the party must 


show some evidence of bias or prejudice.” Appellate Court Rule 501, Code of Jud. Conduct, Canon 3, 


subd. E(1)(a). 


 After reviewing the applicable law and considering the arguments raised by the parties, the 


Court finds no evidence of judicial bias or prejudice. Plaintiffs’ Motion is based solely on allegations 
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that are not supported by evidence. Accordingly, the Court concludes that disqualification is 


unwarranted. As such, Plaintiffs’ Motion to Recuse, Vacate, and Reassign is hereby DENIED. 


Furthermore, after reviewing the applicable law and considering the arguments raised in the 


Motion, the Court is unable to discover any material fact or principle of law that has either been 


overlooked or disregarded and further finds no error of law or fact not appropriately considered.  


Accordingly, the Court concludes that altering, amending, or reconsidering its prior Order is 


unwarranted, and the issues raised in the Motion do not change the Court’s reasoning or conclusions.  


As such, Plaintiffs’ Motion for Reconsideration is hereby DENIED,  


 


AND IT IS SO ORDERED.  


[JUDICIAL E-SIGNATURE PAGE TO FOLLOW] 
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Kershaw Common Pleas


Case Caption: Christine  Jernigan , plaintiff, et al VS   Sheriffs Office Kershaw
County


Case Number: 2022CP2800782


Type: Order/Other


So Ordered


s/ Daniel Coble, 2774


Electronically signed on 2023-10-20 09:29:40     page 3 of 3
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STATE OF SOUTH CAROLINA    )  IN THE COURT OF COMMON PLEAS 


        ) 5TH JUDICIAL CIRCUIT 


   )     


COUNTY OF KERSHAW      ) Case Number: 2022CP2800782 


   ) 


Christine Jernigan and Justin Jernigan, )        


   )     


 Plaintiffs,     )    


  )          


  )         ORDER DENYING PLAINTIFF’S MOTION  


        FOR SANCTIONS/CONTEMPT 


  VS.        )   


    )   


Kershaw County Sherriff’s Office,         )   


              Defendant.      ) 


_____________________________  _  ) 


 


This matter comes before the Court upon Plaintiff’s Motion for Sanctions/Contempt 


against Defendant Kershaw County Sheriff’s Office (the Motion). Plaintiff filed the Motion on 


February 23rd, 2023 and later filed a Memorandum in Support of the Motion on April 24th, 2023. 


Defendant filed a Response in Opposition to the Motion on May 30th, 2023.  This Court conducted 


a hearing on the motion in-person at the Kershaw County Courthouse on April 27th, 2023. Justin 


Jernigan appeared on behalf of the Plaintiff and David Leon Morrison appeared on behalf the 


Defendant. Both parties were given the opportunity to be fully heard during the hearing. During 


the hearing the Court provided Defendant with 30 days to respond to Plaintiffs’ allegations of: (1) 


violation of Judge Jocelyn Newman’s December 28th, 2022 Order; and (2) discovery abuses 


through a supplemental briefing.  


On December 28, 2022 Judge Jocelyn C. Newman issued a Form 4 Order (the Order) 


stating, “Following a hearing on December 19, 2022, the Court ordered that Defendants shall fully 


comply with the South Carolina Freedom of Information Act vis-à-vis Plaintiff’s requests within 


20 days of the hearing.”  
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After thoroughly considering all of the arguments made during the April 27th, 2023 hearing 


and the written submissions of the parties, this Court finds that Defendant complied with the Order 


to the best of its ability and in good faith. Therefore, Plaintiff’s Motion for Sanctions/Contempt is 


hereby DENIED. 


IT IS SO ORDERED. 


 


_______________________  


The Honorable Daniel Coble 


Presiding Judge 


Columbia, South Carolina 
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Kershaw Common Pleas


Case Caption: Christine  Jernigan , plaintiff, et al VS   Sheriffs Office Kershaw
County


Case Number: 2022CP2800782


Type: Order/Other


So Ordered


s/ Daniel Coble, 2774


Electronically signed on 2023-10-20 09:30:10     page 3 of 3
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) FOR THE FIFTH JUDICIAL CIRCUIT 
COUNTY OF KERSHAW   )  
      ) CASE NO.: 2022-CP-28-00782 
Christine Jernigan, et al.,    )    


)          PLAINTIFFS’ MOTION TO 
Plaintiffs, )          RECONSIDER PURSUANT TO   


      )          RULE 59(e), SCRCP   
  v.     )   
      ) 
Kershaw County Sheriff’s Office,  )  
      ) 
    Defendant.      )  
____________________________________)  
 
 
TO:  DAVID MORRISON, ESQ., ATTORNEY OF RECORD FOR DEFENDANT 


KERSHAW COUNTY SHERIFF’S OFFICE (“KCSO”) 
 
 
 
 
 
 
 
 
 
 
     Respectfully submitted, 


      


By: s/Justin A. Jernigan  


Justin A. Jernigan, Esq. (S.C. Bar No. 74954)  
7148 Stirrup Court, Weddington, NC 28104  
Ph: 864-710-5029   
Email: justin.a.jernigan@gmail.com  
 
This 30th day of October 2023 


 


 
ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN 
(COUNTS I & II), AND PRO SE (COUNT II) 
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Ex. B: Plaintiffs’ First Set of Interrogatories (Nos. 1-15) served October 29, 2022 
 
Ex. C: Plaintiffs’ First Set of Requests for Production (No. 1) served October 29, 2022 
 
Ex. D: KCSO’s Answers served January 9, 2023, to Plaintiffs’ First Set of Interrogatories  
 
Ex. E: KCSO’s Responses served January 9, 2023, to Plaintiffs’ First Set of Requests for 


Production  
 
Ex. F: Emails between Counsel for the Parties from January/February 2023 
 
Plaintiffs’ April 24, 2023, Memorandum in Support of Motion for Sanction/Contempt 
 
Ex. G: KCSO’s Policy Manual, Chapter 209 - Records (first produced January 9, 2023) 
 
Ex. H: SCCJA Training Catalog - Omnibus Adult Protection Act (Vulnerable Adults) 
 
Ex. I: CFS2022-39009 (produced December 2, 2022)  
 
Ex. J: CFS2022-39001 (produced December 2, 2022)  
 
Ex. K: August 18, 2022, Cover Letter; Optical Disc; and CFS2022-39001  
 
Ex. L: Letter of South Carolina Attorney General re: FOIA (page 4)  
 
Ex. M: SCLEA Standards Manual, Chapter 15 - Communication  
 
Ex. N: Pre-suit Emails – late July to late August 2022 
 
Ex. O: December 5, 2022, Hearing Transcript before the Honorable DeAndrea G. Benjamin 
 
Ex. P: KCSO Body Worn Camera Retention Schedules (first produced January 9, 2023) 
 
Ex. Q: Orders from Brown v. Elliot, 3:14-cv-01188, D.E. 43 & 61 (D.S.C. 2016) 
 
Ex. R: WIS News 10 Article - April 12, 2022 
 
Ex. S: WIS News 10 Article - May 24, 2022 
 
Ex. T: December 19, 2022, Hearing Transcript before the Honorable Jocelyn C. Newman 
 
Ex. U: April 24, 2023, Affidavit of Justin A. Jernigan  
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Plaintiffs’ May 23, 2023, Post-Hearing Supplemental Email Brief 
 
Ex. V:  Email Brief with Plaintiffs’ Dec. 16, 2022, Pre-Hearing Brief, Attached  
 
Ex. W: Email Brief with SCLEA, Chapter 14 – Records, Attached 
 
Plaintiffs’ July 14, 2023, Motion to Recuse, Vacate, and Reassign; or, Alternatively, to 
Reconsider Interlocutory Order (“Motion to Recuse or Reconsider”) 
 
Ex. X: Nov. 21, 2022, Affidavit of Lt. Col. Billie Schreck, USAF, Ret’d  
 
Ex. Y: Feb. 20, 2023, Affidavit of Susan Martin 
 
Ex. Z:  Order Approving Wrongful Death Settlement, Blakely v. KCSO, et al., 3:10-cv-00707-
 JFA, D.E. 138 (D.S.C, March 22, 2013) 
 
Ex. AA: Text Version of May 6, 2016, Washington Post article entitled “South Carolina’s    
    poisonous police culture: The death of Lori Jean Ellis” 
 
Ex. BB: Definitions of “Might” and “May,” Merriam-Webster’s Online Dictionary,   
   <www.merriam-webster.com> 
 
Ex. CC: August 29, 2019, Memorandum to Attorneys/Parties with Discovery Motions, the  
    Honorable Roger M. Young, Sr., South Carolina Circuit Court of the Ninth Judicial  
    Circuit 
 
Ex. DD: May 8, 2023, to May 9, 2023, Emails re: 30-Day Supplemental Briefing Schedule 
 
Ex. EE: June 2, 2023 to July 5, 2023 Emails re: June 2, 2023, Order denying Plaintiffs’ Motion  
   for Sanction/Contempt 


 
Plaintiffs’ August 20, 2023, First Memorandum in Support of Motion to Recuse or 
Reconsider  
 
Ex. FF: October 14, 2022, Cover Letter; Optical Disc - Officers Tate, Taylor, and Arledge 
 
Ex. GG: Nov. 8, 2022, Email between Counsel for the Parties re: 11/4/22 Conference Results 
 
Plaintiffs’ October 6, 2023, Second Memorandum in Support of Motion to Recuse or 
Reconsider 
 
Ex. HH: April 27, 2023, Hearing Transcript in the Above-Captioned 782 Case  
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 Pursuant to Rule 59(e), SCRCP, Plaintiffs respectfully move this Court to reconsider, 


alter, and/or amend the October 20, 2023, Orders entered in the above-captioned case denying 


Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt (the “Underlying Motion”) and 


July 14, 2023, Motion to Recuse or Reconsider.   


I.  INTRODUCTION 


 The appealability of interlocutory or intermediate orders depends upon whether the order 


falls within the provisions of S.C. Code Ann. § 14-3-330(1)-(4).  The analysis concerns whether 


the order is one that involves the merits of the action, affects a substantial right in the action, 


and/or prevents a judgment in the action from which an appeal may later be taken.  Edwards v. 


Suncom, 369 S.C. 91, 94-95, 631 S.E.2d 529 (2006) (citation omitted).  An interlocutory order is 


appealable where the order’s determination “has the effect of striking out a pleading.”  Link v. 


Sch. Dist. of Pickens County, 302 S.C.1, 393 S.E.2d 176 (1990).  Moreover, an interlocutory 


order “granting, continuing, modifying, or refusing an injunction” is immediately appealable.  


S.C. Code Ann. § 14-3-330(4). 


 The Court’s October 20, 2023, 9:44am Order finds that KCSO “complied with” the legal 


requirements of FOIA, and the Honorable Jocelyn C. Newman’s December 28, 2022, Order, “to 


the best of its ability and in good faith.”  These determinations are findings that involve the 


merits of this action, affect substantial rights in this action and/or special proceeding, and prevent 


judgment in this action from which an appeal may later be taken.  The Court’s findings that 


KCSO complied with the legal requirements of FOIA eliminates the Complaint’s request for 


declaratory/injunctive relief on the grounds that “KCSO’s written determination of July 25, 


2022,” fails to comply with and/or violates the written determination requirements of FOIA, 


Section 30-4-30(c).  Compl. at 11 & ¶¶64-66.   
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The Court’s October 20, 2023, findings that KCSO’s July 25, 2022, written determination 


complies with the requirements of FOIA, Section 30-4-30(c), eliminates the underlying basis for 


the injunctive/equitable relief granted by Judge Newman’s December 28, 2022, Form 4 Order – 


i.e., that KCSO fully comply with the South Carolina Freedom of Information Act vis-à-vis 


Plaintiffs’ requests within 20 days of the hearing.  Judge Newman would not have issued the 


December 28, 2022, Form 4 Order if KCSO had fully complied with Section 30-4-30(c)’s 


written determination requirements via its July 25, 2022, FOIA Response.  


The South Carolina Supreme Court has identified “two basic situations in which a party 


should consider filing a Rule 59(e) motion.”  Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 24, 602 


S.E.2d 772, 780 (2004).  “A party may wish to file such a motion when [he or] she believes the 


court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or 


issue, and the party wishes for the court to reconsider or rule on it.”  Id. (emphasis added).  But, 


“[a] party must file such a motion when an issue or argument has been raised, but not ruled on, in 


order to preserve it for appellate review.”  Id.  


In summary, and as discussed in further detail herein below, Plaintiffs respectfully 


request that the Court reconsider, and provide explicit findings/rulings on issues and arguments 


that have not been addressed, as follows:  (1) Reconsider the findings that KCSO’s July 25, 


2022, FOIA Response complied with Section 30-4-30(c)’s written determination requirements 


and Judge Newman’s (subsequent) December 2022 Orders; (2) Find that KCSO violated the 


discovery requirements of the SCRCP with respect to Plaintiffs’ October 29, 2022, First Set of 


Discovery Requests; (3) Find that there is a likelihood relevant body worn camera (“BWC”) 


records/evidence documenting the June 29, 2022, police-involved incidents of Count II have 


been spoliated by KCSO; (4) Address the Canon 3E(1) concerns raised by Plaintiffs’ July 14, 
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2023, Motion to Recuse or Reconsider; and (5) Find that Plaintiffs’ April 24, 2023, 


Memorandum did not violate the requirements of Rule 7(b)(1), SCRCP.  


II.  DISCUSSION 


A. Counts I & II of the Complaint  


The Complaint in the above-captioned case was filed/served on September 12 and 14, 


2022.  Count I seeks declaratory/injunctive relief pursuant to the Freedom of Information Act 


(“FOIA”), S.C. Code §§ 30-4-100(a) & (b).  For instance, the Complaint requests a declaratory 


judgment finding that KCSO’s written determination of July 25, 2022, violates the statutory 


written determination requirements of FOIA, Section 30-4-30(c).  Compl. ¶¶62-67 & Ex. A.   


FOIA is remedial in nature and should be liberally construed to carry out its purpose.  


Quality Towing, Inc. v. City of Myrtle Beach, 345 S.C. 156, 161, 547 S.E.2d 862, 864-65 (2001).  


The purpose of FOIA is to make it possible for citizens “to learn and report fully the activities of 


their public officials at a minimum cost or delay to the persons seeking access to public 


documents or meetings.”  S.C. Code Ann. § 30-4-15. 


Count II seeks declaratory/equitable relief pursuant to the Declaratory Judgments Act, 


S.C. Code Ann. §§ 15-53-10, et seq., and S.C. Code Ann. § 23-1-240(g)(5).  Compl. at ¶¶5, 68-


70.  Subsection (5) specifies that individuals who are themselves the subjects of body worn 


camera (“BWC”) recordings (i.e., Plaintiffs) are “persons who may request and must receive data 


recorded by a body-worn camera … pursuant to the South Carolina Rules of Criminal Procedure, 


the South Carolina Rules of Civil Procedure, or a court order.”  S.C. Code Ann. § 23-1-240(g)(5) 


(emphasis added).  
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B. Procedural Requirements and Legal Standards of FOIA, Section 30-4-100(a), Were 
not Followed  


  
FOIA was amended/updated in 2017 (i) to require that all actions seeking to enforce its 


provisions “must be considered to be an irreparable injury for which no adequate remedy at law 


exists;” and (ii) create an expedited track and summary resolution process for FOIA actions.  See 


Pls.’ April 24, Memo at 3; S.C. Code Ann. § 30-4-100(a) (1976 & Supp. 2017) (“Upon the filing 


of the request for declaratory judgment or injunctive relief related to provisions of this chapter, 


the chief administrative judge of the circuit court must schedule an initial hearing within ten days 


of the service on all parties. …”).  As a result of the legislature’s mandate requiring that all FOIA 


violations must be considered an irreparable injury for which no adequate remedy at law exists, a 


FOIA plaintiff need only show a likelihood of success on the merits to obtain 


declaratory/injunctive relief.   


A showing of “likelihood of success” does not require a party to “prove an absolute 


right” to the relief requested; rather, the requesting party “need only present a fair question to 


raise as to the existence of such a right.”  Peek v. Spartanburg Reg’l Healthcare Sys., 367 S.C. 


450, 456, 626 S.E.2d 34, 37 (Ct. App. 2005) (citation omitted).  Thus, if the party makes a 


“prima facie showing” of entitlement to the requested relief, the trial court should grant the 


injunction.  Id.  If the hearing court is unable to reach a final resolution at the initial hearing, the 


hearing court “shall” establish a scheduling order to resolve the FOIA action within six months 


of initial filing (which may be extended upon a showing of good cause).  S.C. Code Ann. § 30-4-


100(a).   


The South Carolina Supreme Court has explained that the “use of mandatory language is 


unambiguous” where the duty is specified using terms such as “must” and “shall.”  Richland Cty. 


v. S.C. Dep’t of Revenue, 422 S.C. 292, 309, 811 S.E.2d 758, 767 (2018) (“Under the rules of 
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statutory interpretation, use of words such as ‘shall’ or ‘must’ indicates the legislature’s intent to 


enact a mandatory requirement.”) (citation omitted).  This is true even where a public official 


possesses broad discretionary authority.  Id., 422 S.C. at 308-09, 811 S.E.2d at 767.  Sections 30-


4-100(a) and 23-1-240(g)(5) include “must” and “shall” language that is mandatory and 


unambiguous.   


C. The December 19, 2022, Initial Hearing and December 28, 2022, FOIA Order 
  


Plaintiffs’ September 12, 2022, Compliant requests that the Court “[s]chedule an initial 


hearing within 10 days of service” as required pursuant to Section 30-4-100(a).  The initial 


hearing in the above captioned case was delayed for approximately three months, until December 


19, 2022.  The CAJ must schedule the initial hearing and the hearing court shall establish a 


scheduling order to resolve FOIA actions within six months of initial filing if a final 


determination cannot be reached at the initial hearing (the six month time period may be 


extended based upon a showing of good cause).  


At the December 19, 2022, initial hearing, Judge Newman stated:  “I think that [KCSO] 


should do a written response, almost like you’re responding to interrogatories or requests for 


production, as to each item set forth in the FOIA request.”  Ex. F. at 15:5-20.  Judge Newman’s 


December 28, 2022, Form 4 Order states that “Defendant[] shall fully comply with the South 


Carolina Freedom of Information Act vis-a-vis Plaintiff’s requests within 20 days of the 


hearing.”  Judge Newman’s instructions at the December 19, 2022, hearing regarding the written 


determination required by Section 30-4-30(c) are on point with controlling precedent.  See Sloan 


v. South Carolina Dep’t of Revenue, 409 S.C. 551, 762 S.E.2d 687, 688-89 (2014) (holding that 


the DOR’s “equivocal and evasive” FOIA response was “manifestly at odds with the clarity 


mandated by” Section 30-4-30(c)). 
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D. Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt 


Plaintiffs’ Underlying Motion raises three primary issues:  (i) spoliation of body worn 


camera (“BWC”) records/evidence (Count II); (ii) KCSO’s compliance with the statutory 


response and written determination obligations of FOIA, Section 30-4-30(c), and Judge 


Newman’s December 2022 Orders; and (iii) KCSO’s compliance with the discovery 


requirements of the SCRCP as to Plaintiffs’ October 29, 2022, First Set of Discovery Requests.  


Pls.’ April 24, 2023, Memo.   


THE COURT:  …I’m going to try to address those three main issues about destroying 
evidence.  The FOIA response and then the discovery response.  
 
MR. JERNIGAN: Thank you, Your Honor. 


 
Ex. HH, April 27, 2023, Hr. Tr. at 45:15-18. 


For example, the Underlying Motion requests that the Court compel KCSO to provide 


verified answers to Plaintiffs’ October 29, 2022, First Set of Interrogatories (Ex. B).  See Rule 


33(a), SCRCP (“Each interrogatory shall be answered separately and fully in writing under 


oath”).  At the April 27, 2023, hearing for the Underlying Motion, Judge Coble indicated that he 


would review the matter and determine if KCSO was, in fact, required to provide verified 


answers in response to Plaintiffs’ October 29, 2022, First Set of Interrogatories.  Pls.’ July 14, 


2023, Motion at 23-24 & Ex. HH at 46:12-14 (THE COURT:  “I’m going to review the 


discovery questions and their responses because I’m not aware that a verification is required 


under oath but I need to review”).  Even so, Judge Coble entered a Form 4 Order denying all the 


requested relief of Plaintiffs’ Underlying Motion on June 2, 2023 (see below).  
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E. Plaintiffs’ July 14, 2023, Canon 3E(1) Motion to Recuse or, Alternatively, 
Reconsider the June 2, 2023, Form 4 Denial 
 
The June 2, 2023, Form 4 denial of Plaintiffs’ Underlying Motion cannot be supported by 


the record in this case.  KCSO, for instance, did not comply with Rule 33(a), SCRCP, by 


providing full/complete verified interrogatory answers.  The South Carolina Supreme Court has 


held that a judge’s impartiality might reasonably be questioned when his [or her] factual findings 


are not supported by the record.”  Ellis v. Procter and Gamble Distributing Co., 433 S.E.2d 856, 


857, 315 S.C. 283, 285 (1993).  Plaintiffs believed the Court would address and resolve the 


Canon 3E(1) concerns raised by Plaintiffs’ July 14, 2023, Motion to Recuse or Reconsider.  See 


Davis v. Parkview Apartments, 409 S.C. 266, 762 S.E.2d 535, 547 (2014) (determining that 


disqualification was not required under Canon 3E(1) given that “the Record supports all of the 


court’s orders in this case, including the Discovery Order and Privilege Order”).   


F. The Court’s Respective October 20, 2023, Orders Deny Plaintiffs’ Motion for 
Sanctions/Contempt and Motion to Recuse or Reconsider  
 
The Court’s October 20, 2023, 9:44am Order finalizes the June 2, 2023, Form 4 denial of 


Plaintiffs’ Underlying Motion for Sanctions/Contempt.  The 9:44am Order, however, only 


addresses one of the three primary issues of the Underlying Motion; i.e., failure to comply with 


the statutory response and written determination obligations of FOIA, Section 30-4-30(c), and 


Judge Newman’s December 2022 Orders (emphasis added): 
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On December 28, 2022 Judge Jocelyn C. Newman issued a Form 4 Order (the 
Order) stating, ‘Following a hearing on December 19, 2022, the Court ordered 
that Defendant[] shall fully comply with the South Carolina Freedom of 
Information Act vis-à-vis Plaintiff’s requests within 20 days of the hearing.’  
 
After thoroughly considering all of the arguments made during the April 27th, 
2023 hearing and the written submissions of the parties, this Court finds that 
Defendant complied with the Order to the best of its ability and in good faith.  
Therefore, Plaintiff’s Motion for Sanctions/Contempt is hereby DENIED. 
 
The Court’s October 20, 2023, 9:41am Order denies Plaintiffs’ July 14, 2023, Motion to 


Recuse or Reconsider stating:  


Under South Carolina law, if there is no evidence of judicial prejudice, a judge’s 
failure to disqualify himself will not be reversed on appeal.  Roche v. Young 
Bros., Inc., 332 S.C. 75, 504 S.E.2d 311 (1998).  “As the threshold for a showing 
of bias is high, a finding of judicial bias must be based on an abiding impression 
left from a reading of the entire record, not from particular comments or ruling 
considered in isolation.”  Alexander v. Parks, 834 Fed. Appx. 778 (2020) (internal 
citations omitted).  “It is not sufficient for a party seeking a judge’s 
disqualification to simply allege bias; the party must show some evidence of bias 
or prejudice.”  Appellate Court Rule 501, Code of Jud. Conduct, Canon 3, subd. 
E(1)(a). 
 
After reviewing the applicable law and considering the arguments raised by the 
parties, the Court finds no evidence of judicial bias or prejudice.  Plaintiffs’ 
Motion is based solely on allegations that are not supported by evidence. 
Accordingly, the Court concludes that disqualification is unwarranted.  As such, 
Plaintiffs’ Motion to Recuse, Vacate, and Reassign is hereby DENIED. 
 
The October 20, 2023, 9:41am Order does not address the appearance-based Canon 3E(1) 


concerns raised by Plaintiffs’ Motion; e.g., “impartiality might reasonably be questioned when 


his [or her] factual findings are not supported by the record.”  


III.  STANDARD OF REVIEW 


“A declaratory judgment action under the FOIA to determine whether certain information 


should be disclosed is an action at law.”  Campbell v. Marion Cnty. Hosp. Dist., 354 S.C. 274, 


280, 580 S.E.2d 163, 165 (Ct. App. 2003) (citation omitted).  “Determining the proper 


interpretation of a statute is a question of law, and this Court reviews questions of law de novo.” 
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Catawba Indian Tribe v. State, 372 S.C. 519, 524, 642 S.E.2d 751, 753 (2007).  Actions for 


injunctive relief are equitable in nature and “this Court may make factual findings based on its 


own view of the preponderance of the evidence.  Lambries v. Saluda Cnty. Council, 409 S.C. 1, 


760 S.E.2d 785, 788 (2014) (citation omitted).  Id.  Although an injunction is equitable in nature, 


the analysis presents a question of law if the matter can be determined based on interpretation 


and application of FOIA’s statutory provisions to the facts of record.  Id. 


In construing a statute, a court examines and enforces the statutory language as written. 


See Smith v. Tiffany, 419 S.C. 548, 555, 799 S.E.2d 479, 483 (2017) (“It is axiomatic that 


statutory interpretation begins (and often ends) with the text of the statute in question.  Absent an 


ambiguity, there is nothing for a court to construe, that is, a court should not look beyond the 


statutory text to discern its meaning. … ‘[T]here is no occasion for employing rules of statutory 


interpretation and the court has no right to look for or impose another meaning’ unless a statutory 


provision is ambiguous.”) (citations omitted). 


IV.  ARGUMENT 


A. KCSO’s July 25, 2022, FOIA Response Does not Comply with Section 30-4-30(c) 


 KCSO’s FOIA Response to the initial FOIA Request (Compl. Ex. A) is copied below 


(Ex. N at 7). 


 


Judge Newman’s December 28, 2022, Form 4 Order states:  “Following a hearing 


on December 19, 2022, the Court ordered that Defendant[] shall fully comply with the 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 O


ct 30 11:37 P
M


 - K
E


R
S


H
A


W
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2022C


P
2800782


page 579







10 
 


South Carolina Freedom of Information Act vis-à-vis Plaintiff’s requests within 20 days 


of the hearing.”  Thereafter, KCSO did not provide any updated written determination 


towards the goal of satisfying the statutory requirements of Section 30-4-30(c) and Judge 


Newman’s December 2022 Orders.  See, e.g., Sloan, 409 S.C. 551, 762 S.E.2d 687, 688-


89.   


KCSO’s July 25, 2022, FOIA Response was the same on October 20, 2023, as it 


was ten months earlier on December 28, 2022.  The Court’s October 20, 2023, 9:44am 


Order, however, finds “that Defendant complied with the [December 2022] Order to the 


best of its ability and in good faith.” 


Judge Newman’s December 28, 2022, FOIA Order, at least implicitly, determined 


that KCSO’s July 25, 2022, FOIA Response did not satisfy the statutory requirements of 


Section 30-4-30(c).  Ex. F at 15:5-20 (“I think that [KCSO] should do a written response, 


almost like you’re responding to interrogatories or requests for production, as to each 


item set forth in the FOIA request.”  Ex. F. at 15:5-20.  The December 2022 Form 4 


Order is the law of this case.  Dorchester County Dept. of Social Services v. Miller, 477 


S.E.2d 476, 483, 324 S.C. 445 (Ct. App. 1996) (citations omitted). 


The record does not support a finding that KCSO “complied with” the statutory 


written determination requirements of FOIA and Judge Newman’s December 2022 Order 


“to the best of its ability and in good faith.”  Even where it is undisputed that a public 


body has acted in good faith, no “good faith exception” exists to foreclose an award of 


attorneys’ fees under FOIA, much less the failure to respond and disclose public records 


as legally required.  See The New York Times v. Spartanburg County School District, 374 


S.C. 307, 312-313, 649 S.E. 2d 28 (2007) (citation omitted).  
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The phrase “good faith” is included in KCSO’s May 30, 2023, post-hearing 


Response in Opposition to the Underlying Motion thirty (30) times.  Factual 


representations by counsel in written briefs or oral argument does not constitute evidence.  


Cobb v. Benjamin, 235 S.C. 573, 482 S.E. 2d 589 (Ct. App. 1997).  Plaintiffs respectfully 


request that the Court reconsider the October 20, 2023, determinations finding that 


Defendant’s July 25, 2022, FOIA Response met the written determination requirements 


of S.C. Code Ann. § 30-4-30(c).     


B. Discovery Requirements of the SCRCP 


The Court’s October 20, 2023, Orders do not address the issues and arguments 


concerning KCSO’s failure to comply with the discovery requirements of the SCRCP.  Plaintiffs 


respectfully request that the Court provide explicit rulings on the discovery issues and arguments 


raised by Plaintiffs’ Underlying Motion and July 14, 2023, Motion to Recuse/Reconsider.  These 


discovery matters are important issues with respect to resolving Counts I and II.  Plaintiffs 


request a finding that KCSO violated the discovery requirements of the SCRCP with respect to 


Plaintiffs’ October 29, 2022, First Set of Interrogatories (Nos. 1-15) and Requests for Production 


(No. 1) based upon the issues/arguments of record. 


C. Spoliation of BWC Records/Evidence of Count II 


 The Court’s October 20, 2023, Orders do not address the issues and arguments raised by 


Plaintiffs’ Motions concerning the concealment, destruction, and/or spoliation of relevant BWC 


records/evidence; i.e., the subject matter of Count II.  Plaintiffs respectfully request explicit 


rulings on the spoliation issues and arguments raised by Plaintiffs’ Underlying and July 14, 2023, 


Motions (e.g., finding a s likelihood that relevant BWC recordings have been unlawfully 


concealed/destroyed).  
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D. Judicial Canon 3E(1) 


The Court’s October 20, 2023, Orders include the below legal standards, and adopt the 


below analysis, to deny Plaintiffs’ July 14 2023, Motion to Recuse (pursuant to Canon 3E(1)) or 


Reconsider. 


“As the threshold for a showing of bias is high, a finding of judicial bias must be 
based on an abiding impression left from a reading of the entire record, not from 
particular comments or ruling considered in isolation.”  Alexander v. Parks, 834 
Fed. Appx. 778 (2020) (internal citations omitted).  “It is not sufficient for a party 
seeking a judge’s disqualification to simply allege bias; the party must show some 
evidence of bias or prejudice.”  Appellate Court Rule 501, Code of Jud. Conduct, 
Canon 3, subd. E(1)(a). 


 
After reviewing the applicable law and considering the arguments raised by the 
parties, the Court finds no evidence of judicial bias or prejudice.  Plaintiffs’ 
Motion is based solely on allegations that are not supported by evidence. 
Accordingly, the Court concludes that disqualification is unwarranted.   
 
Plaintiffs respectfully request that the Court reconsider its citation to, and reliance on, 


federal appellate opinions addressing whether the district court’s behavior and/or comments 


demonstrated judicial bias/prejudice on a level inconsistent with the right to a fair trial.  Offutt v. 


United States, 348 U.S. 11, 17 (1954); United States v. Twomey, 806 F.2d 1136, 1140-41 (1st 


Cir. 1986); Alexander v. Parks, 834 Fed. Appx. 778 (4th Cir. 2020).  Plaintiffs respectfully 


request that the Court reconsider citing to Canon 3E(1) subpart (a) because it is not relevant to 


Plaintiffs’ July 14, 2023, Motion, and reconsider including the quotation “It is not sufficient for a 


party seeking…” because this quote is not included in Canon 3E(1)(a).  


The Court’s October 20, 2023, Orders do not address issues and arguments raised 


by Plaintiffs’ Canon 3E(1) Motion to Recuse or Reconsider.  Plaintiffs respectfully 


request that the Court provide explicit rulings on the issues and arguments raised by 


Plaintiffs’ July 14, 2023, Canon 3E(1) Motion to Recuse or Reconsider that have not 


been addressed.  For instance, the concerns based on the holding in Ellis that “[a] judge’s 
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impartiality might reasonably be questioned when his [or her] factual findings are not 


supported by the record.”  Cf. Davis, 762 S.E.2d at 547 (determining that “the Record 


supports all of the court’s orders in this case, including the Discovery Order and Privilege 


Order”).   


E. Rule 7(b)(1), SCRCP 


Plaintiffs respectfully request that the Court reconsider the findings of the October 20, 


2023, Orders that – near the end of the April 27, 2023, hearing – the Court granted KCSO a 


thirty (30) day extension or continuance with respect to previously-known issues (i.e., 


FOIA/discovery issues) of Plaintiffs’ Underlying Motion. 


Plaintiffs respectfully request that the Court provide explicit rulings with respect to issues 


and Rule 7(b)(1), SCRCP, arguments raised by Plaintiffs’ May 23, 2023, Supplemental Brief and 


July 14, 2023, Motion to Recuse or Reconsider that have not been addressed.  Plaintiffs 


respectfully request findings that the April 24, 2023, Memorandum in Support of the Underlying 


Motion did not raise new issues that resulted in unfair surprise and/or prejudice to KCSO in 


violation of Rule 7(b)(1), SCRCP.   


In further support of this Motion, Plaintiffs incorporate the previous arguments set forth 


in prior filings and made to the Court on these matters. 


V.  CONCLUSION 


 Accordingly, for the foregoing reasons, Plaintiffs respectfully request that the Court 


reconsider its October 20, 2023, Orders denying Plaintiffs’ Underlying Motion and Motion to 


Recuse or Reconsider.   


 


[SIGNATURE BLOCK ON FOLLOWING PAGE] 
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     Respectfully submitted, 


By: s/Justin A. Jernigan 


           Justin A. Jernigan (S.C. Bar No. 74954) 
    Email: justin.a.jernigan@gmail.com 


7148 Stirrup Ct. 
Weddington, NC 28104 


    Ph: 864-710-5029 
     
    This 30th day of October 2023 
 


ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN 
(COUNTS I & II), AND PRO SE (COUNT II) 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF KERSHAW 


 


Christine Jernigan, et al., 


 


   Plaintiffs, 


 


 vs. 


 


Kershaw County Sheriff’s Office,  


 


   Defendants. 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


FIFTH JUDICIAL CIRCUIT 


 


 


CASE NO.: 2022-CP-28-00782 


 


 


ORDER DENYING PLAINTIFFS’ MOTION 


FOR RECONSIDERATION PURSUANT TO 


RULE 59(e), SCRCP 


 


 
 This matter is before the Court upon Plaintiffs’ Motion for Reconsideration Pursuant to Rule 


59(e), SCRCP (“the Motion”). The Motion asks this Court to alter, amend, or reconsider its Order 


entered October 20, 2023, denying Plaintiffs’ February 23, 2023 Motion for Sanctions/Contempt and 


Plaintiffs’ July 14, 2023 Motion to Recuse or Reconsider. 


After reviewing the applicable law and considering the arguments raised in the Motion, the 


Court is unable to discover any material fact or principle of law that has either been overlooked or 


disregarded and further finds no error of law or fact not appropriately considered.   


Accordingly, the Court concludes that altering, amending, or reconsidering its prior Order is 


unwarranted, and the issues raised in the Motion do not change the Court’s reasoning or conclusions.  


As such, Plaintiffs’ Motion for Reconsideration is hereby DENIED, and the Court, pursuant to the 


discretion afforded by Rule 59 and Pollard v. County of Florence, concludes that a hearing is not 


necessary to rule on Plaintiffs’ Motion for Reconsideration.  See Rule 59(f), SCRCP (stating a 


Rule 59(e) motion “may in the discretion of the court be determined on the briefs filed by the 


parties without oral argument”); see also Pollard, 314 S.C. 397, 401–02, 444 S.E.2d 534, 536 (Ct. 


App. 1994) (holding there was “no merit in Pollard's assertion that the circuit court committed 


reversible error in denying her motion to alter or amend the judgment under Rule 59(e) SCRCP, 
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without first conducting a hearing or allowing [the parties] ‘to fully brief’ the issues raised in [the] 


motion”).   


AND IT IS SO ORDERED.  


[JUDICIAL E-SIGNATURE PAGE TO FOLLOW] 
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Kershaw Common Pleas


Case Caption: Christine  Jernigan , plaintiff, et al VS   Sheriffs Office Kershaw
County


Case Number: 2022CP2800782


Type: Order/Other


So Ordered


s/ Daniel Coble, 2774


Electronically signed on 2024-05-03 12:46:49     page 3 of 3
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


APPEAL FROM KERSHAW COUNTY 
Court of Common Pleas 


Daniel M. Coble, Circuit Court Judge 
Civil Action No. 2022-CP-28-00782 


____________________ 
Christine Jernigan, et. al………………………………...……….….…………Appellants, 


v. 


Kershaw County 
Sheriff’s Office………………….……….…………………..…….…..……...Respondent. 


___________________ 


NOTICE OF APPEAL 
___________________ 


Appellants Christine Jernigan and Justin Jernigan appeal the lower court’s Orders (1) 


Denying Appellants’ Motion for Sanctions/Contempt; (2) Denying Appellants’ Motion to Recuse 


or Reconsider; and (3) Denying Appellants’ Motion for Reconsideration.  Copies of these Orders 


are attached hereto.  Appellants received notice of the respective Orders denying the Motion for 


Sanctions/Contempt and Motion to Recuse or Reconsider on October 20, 2023.  Appellants 


timely filed a Rule 59 Motion for Reconsideration and received notice of the Order denying the 


Motion for Reconsideration on May 3, 2024.  


Respectfully submitted, 


By: /s/Justin A. Jernigan  
Justin A. Jernigan, Esq. (S.C. Bar No. 74954) 
7148 Stirrup Court, Weddington, NC 28104  
Ph: 864-710-5029  
Email: justin.a.jernigan@gmail.com  


This 21st day of May 2024 


ATTORNEY FOR APPELLANTS 


May 21 2024
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


APPEAL FROM KERSHAW COUNTY 
Court of Common Pleas 


Daniel M. Coble, Circuit Court Judge 
Civil Action No. 2022-CP-28-00782 


____________________ 
Christine Jernigan, et. al………………………………...……….….…………Appellants, 


v. 


Kershaw County 
Sheriff’s Office………………….……….…………………..…….…..……...Respondent. 


___________________ 


PROOF OF SERVICE 
___________________ 


I hereby certify that the foregoing Notice of Appeal is being served by email to counsel 


for the Respondent David Morrison at david@dmorrison-law.com.  A copy of the Notice of 


Electronic Filing for the notice of appeal filed with the clerk of the lower court is attached.  


Respectfully submitted, 


By: /s/Justin A. Jernigan  
Justin A. Jernigan, Esq. (S.C. Bar No. 74954) 
7148 Stirrup Court, Weddington, NC 28104  
Ph: 864-710-5029  
Email: justin.a.jernigan@gmail.com  


This 21st day of May 2024 


ATTORNEY FOR APPELLANTS 


May 21 2024
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****
NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  2022CP2800782


Official File Stamp: 05-21-2024 04:22:09 PM
Court: CIRCUIT COURT


Common Pleas
Kershaw


Case Caption: Christine Jernigan , plaintiff, et al VS Sheriffs Office Kershaw County
Document(s) Submitted: Appeal/Notice of Appeal to Court of Appeals


 -  Exhibit/Filing of Exhibits
 -  Exhibit/Filing of Exhibits
 -  Exhibit/Filing of Exhibits


Filed by or on behalf of: Justin A. Jernigan


This notice was automatically generated by the Court's auto-notification system.


The following people were served electronically:
David Leon Morrison for Sheriffs Office Kershaw County
Justin A. Jernigan for Christine Jernigan et al


The following people have not been served electronically by the Court. Therefore, they must be served by
traditional means:
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STATE OF SOUTH CAROLINA    ) IN THE COURT OF COMMON PLEAS 


   ) 5TH JUDICIAL CIRCUIT 


 ) 


COUNTY OF KERSHAW  ) Case Number: 2022CP2800782 


 ) 


Christine Jernigan and Justin Jernigan, ) 


 ) 


Plaintiffs,  ) 


  )         


  )         ORDER DENYING PLAINTIFF’S MOTION 


        FOR SANCTIONS/CONTEMPT 


VS.  )  


 ) 


Kershaw County Sherriff’s Office,         ) 


Defendant.  ) 


_____________________________  _  ) 


This matter comes before the Court upon Plaintiff’s Motion for Sanctions/Contempt 


against Defendant Kershaw County Sheriff’s Office (the Motion). Plaintiff filed the Motion on 


February 23rd, 2023 and later filed a Memorandum in Support of the Motion on April 24th, 2023. 


Defendant filed a Response in Opposition to the Motion on May 30th, 2023.  This Court conducted 


a hearing on the motion in-person at the Kershaw County Courthouse on April 27th, 2023. Justin 


Jernigan appeared on behalf of the Plaintiff and David Leon Morrison appeared on behalf the 


Defendant. Both parties were given the opportunity to be fully heard during the hearing. During 


the hearing the Court provided Defendant with 30 days to respond to Plaintiffs’ allegations of: (1) 


violation of Judge Jocelyn Newman’s December 28th, 2022 Order; and (2) discovery abuses 


through a supplemental briefing.  


On December 28, 2022 Judge Jocelyn C. Newman issued a Form 4 Order (the Order) 


stating, “Following a hearing on December 19, 2022, the Court ordered that Defendants shall fully 


comply with the South Carolina Freedom of Information Act vis-à-vis Plaintiff’s requests within 


20 days of the hearing.”  
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After thoroughly considering all of the arguments made during the April 27th, 2023 hearing 


and the written submissions of the parties, this Court finds that Defendant complied with the Order 


to the best of its ability and in good faith. Therefore, Plaintiff’s Motion for Sanctions/Contempt is 


hereby DENIED. 


IT IS SO ORDERED. 


_______________________ 


The Honorable Daniel Coble 


Presiding Judge 


Columbia, South Carolina 
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Kershaw Common Pleas


Case Caption: Christine  Jernigan , plaintiff, et al VS   Sheriffs Office Kershaw
County


Case Number: 2022CP2800782


Type: Order/Other


So Ordered


s/ Daniel Coble, 2774


Electronically signed on 2023-10-20 09:30:10     page 3 of 3
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1 


STATE OF SOUTH CAROLINA 


COUNTY OF KERSHAW 


Christine Jernigan and Justin Jernigan, 


Plaintiff, 


vs. 


Kershaw County Sheriff’s Office, 


Defendant. 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


FIFTH JUDICIAL CIRCUIT 


CASE NO.: 2022-CP-28-00782 


ORDER DENYING PLAINTIFFS’ MOTION 


TO RECUSE, VACATE, AND REASSIGN; 


OR, ALTERNATIVELY, TO RECONSIDER 


INTERLOCUTORY ORDER 


This matter is before the Court upon Plaintiffs’ Motion to Recuse, Vacate, and Reassign; or 


Alternatively, to Reconsider Interlocutory Order (“Motion”). The Motion asks this Court to recuse, 


vacate, and reassign pursuant to Judicial Canon 3E(1), CJC, Rule 501; or, in the alternative, to alter, 


amend, or reconsider its Interlocutory Order filed June 14, 2023. Plaintiffs argue Judge Coble should: 


(1) be recused; (2) vacate and reassign the June 2, 2023 Order denying Plaintiff’s February 23, 2023


Motion for Sanctions/Contempt; and/or (3) reconsider the June 2, 2023 Order for resolution. 


Under South Carolina law, if there is no evidence of judicial prejudice, a judge’s failure to 


disqualify himself will not be reversed on appeal. Roche v. Young Bros., Inc., 332 S.C. 75, 504 S.E.2d 


311 (1998). “As the threshold for a showing of bias is high, a finding of judicial bias must be based on 


an abiding impression left from a reading of the entire record, not from particular comments or ruling 


considered in isolation.” Alexander v. Parks, 834 Fed.Appx. 778 (2020) (internal citations omitted). 


“It is not sufficient for a party seeking a judge’s disqualification to simply allege bias; the party must 


show some evidence of bias or prejudice.” Appellate Court Rule 501, Code of Jud. Conduct, Canon 3, 


subd. E(1)(a). 


After reviewing the applicable law and considering the arguments raised by the parties, the 


Court finds no evidence of judicial bias or prejudice. Plaintiffs’ Motion is based solely on allegations 
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2 
 


that are not supported by evidence. Accordingly, the Court concludes that disqualification is 


unwarranted. As such, Plaintiffs’ Motion to Recuse, Vacate, and Reassign is hereby DENIED. 


Furthermore, after reviewing the applicable law and considering the arguments raised in the 


Motion, the Court is unable to discover any material fact or principle of law that has either been 


overlooked or disregarded and further finds no error of law or fact not appropriately considered.  


Accordingly, the Court concludes that altering, amending, or reconsidering its prior Order is 


unwarranted, and the issues raised in the Motion do not change the Court’s reasoning or conclusions.  


As such, Plaintiffs’ Motion for Reconsideration is hereby DENIED,  


 


AND IT IS SO ORDERED.  


[JUDICIAL E-SIGNATURE PAGE TO FOLLOW] 
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Kershaw Common Pleas


Case Caption: Christine  Jernigan , plaintiff, et al VS   Sheriffs Office Kershaw
County


Case Number: 2022CP2800782


Type: Order/Other


So Ordered


s/ Daniel Coble, 2774


Electronically signed on 2023-10-20 09:29:40     page 3 of 3
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1 


STATE OF SOUTH CAROLINA 


COUNTY OF KERSHAW 


Christine Jernigan, et al., 


Plaintiffs, 


vs. 


Kershaw County Sheriff’s Office, 


Defendants. 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


FIFTH JUDICIAL CIRCUIT 


CASE NO.: 2022-CP-28-00782 


ORDER DENYING PLAINTIFFS’ MOTION 


FOR RECONSIDERATION PURSUANT TO 


RULE 59(e), SCRCP 


This matter is before the Court upon Plaintiffs’ Motion for Reconsideration Pursuant to Rule 


59(e), SCRCP (“the Motion”). The Motion asks this Court to alter, amend, or reconsider its Order 


entered October 20, 2023, denying Plaintiffs’ February 23, 2023 Motion for Sanctions/Contempt and 


Plaintiffs’ July 14, 2023 Motion to Recuse or Reconsider. 


After reviewing the applicable law and considering the arguments raised in the Motion, the 


Court is unable to discover any material fact or principle of law that has either been overlooked or 


disregarded and further finds no error of law or fact not appropriately considered.   


Accordingly, the Court concludes that altering, amending, or reconsidering its prior Order is 


unwarranted, and the issues raised in the Motion do not change the Court’s reasoning or conclusions.  


As such, Plaintiffs’ Motion for Reconsideration is hereby DENIED, and the Court, pursuant to the 


discretion afforded by Rule 59 and Pollard v. County of Florence, concludes that a hearing is not 


necessary to rule on Plaintiffs’ Motion for Reconsideration.  See Rule 59(f), SCRCP (stating a 


Rule 59(e) motion “may in the discretion of the court be determined on the briefs filed by the 


parties without oral argument”); see also Pollard, 314 S.C. 397, 401–02, 444 S.E.2d 534, 536 (Ct. 


App. 1994) (holding there was “no merit in Pollard's assertion that the circuit court committed 


reversible error in denying her motion to alter or amend the judgment under Rule 59(e) SCRCP, 
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without first conducting a hearing or allowing [the parties] ‘to fully brief’ the issues raised in [the] 


motion”).   


AND IT IS SO ORDERED. 


[JUDICIAL E-SIGNATURE PAGE TO FOLLOW] 
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Kershaw Common Pleas


Case Caption: Christine  Jernigan , plaintiff, et al VS   Sheriffs Office Kershaw
County


Case Number: 2022CP2800782


Type: Order/Other


So Ordered


s/ Daniel Coble, 2774


Electronically signed on 2024-05-03 12:46:49     page 3 of 3
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


 
APPEAL FROM KERSHAW COUNTY 


Court of Common Pleas 
 


Daniel M. Coble, Circuit Court Judge 
____________________ 


 
Appellate Case No. 2024-000833 


____________________ 
 


Christine Jernigan and Justin Jernigan…………………………...………….…………Appellants, 
 


v. 
 


Kershaw County Sheriff’s Office…………….….…………………..…….…..……...Respondent. 
___________________ 


 
PROOF OF SERVICE 
___________________ 


 
 I hereby certify that (i) the foregoing Record on Appeal is being served by email to 


counsel for Respondent, David Morrison, Esq., at david@dmorrison-law.com; and (ii) one 


bound copy is being mailed to the Court as requested by the Clerk’s March 18, 2025, Letter at 


1220 Senate Street, Columbia, SC 29201. 


    


Respectfully submitted, 


By: s/Justin A. Jernigan 


           Justin A. Jernigan, Esq. 
S.C. Bar No. 74954 


    302 Pine Cliff Dr. 
    Seneca, SC 29672 
    864-710-5029 
    justin.a.jernigan@gmail.com 
 
    ATTORNEY FOR APPELLANTS 


April 16, 2025 
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