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action, which was to obtain a copy of the Power of Attorney on file with Pinedale Residential
Center. To complete this action, Defendant made sure to the vehicle driven by Plaintiff Christine
Jernigan and carrying Mrs. Ann Martin stayed on the side of the road while Defendant sent
another employee to Pinedale Residential Center to obtain a copy of the Power of Attorney is
had on file and return to the site of the stop to ensure the information was correct and Mrs. Ann
Martin was not in harm’s way, as it does for all citizens of Kershaw County. Unfortunately, this
verification process required Plaintiff Christine Jernigan and Mrs. Ann Martin to stay on the side
of the road for approximately 45 minutes; however, it was imperative to ensure the safety of Mrs.
Ann Martin. The Officers were also dealing with phone calls from Justin Jernigan while
attempting to resolve the situation. Once a copy of the Power of Attorney in the possession of
Pinedale Residential Center was returned to the scene where Plaintiff Christine Jernigan and
Mrs. Ann Martin were located, the next move Defendant was required to take was to contact the
Power of Attorney on the current document authorizing Mrs. Sharon Wright to act in the best
interest of Mrs. Ann Martin. This situation is clearly not a “criminal matter” and is a “civil
matter” which does not require the immediate intervention of Defendant. In recognizing this
situation as a “civil matter” Defendant determined it was in the best interest of everyone to
handle this matter with the Probate Court and contacted Mrs. Sharon Wright to decide what Mrs.
Ann Martin should do for health, safety, and welfare.

The situation on June 29, 2022, is a “civil matter” as explained above; therefore,
Defendant has no formal record of the situation. Defendant’s practice is to write reports for
situations involving a “criminal matter” and not ones involving a “civil matter.” At no point in
time is Defendant attempting to hide any information from Plaintiffs. Again, Defendant simply
cannot provide information it does not possess. After a diligent search, all documents known to
the Sheriff’s Department that in its possession that have any relation to this situation have been

produced to Plaintiff!
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PARAGRAPH 5: More specifically, on June 29, 2022, at approximately 11:30am, my
86-year-old-grandother, Ann Berry Martin, was traveling with her daughter, Christine Pratt
Jernigan, along Hermitage Pond Road, toward Bishopville Highway in Camden, Kershaw
County. As my Mom/Grandmother were nearing this intersection, oncoming Kershaw County
Sheriff’s Department vehicles drove past, quickly changed directions, and directly pursued with
flashing blue lights and sirens. My mother and grandmother were detained and questioned for
one hour or so. I drove to the Sheriff’s Department in Lugoff and arrived approximately 20mins
into the stop/detention. I requested officers I spoke with at the Office to release my mother and
grandmother unless charged with a crime. Neither Deputy Branham (who was on the scene and
whom I spoke with via phone) nor the officers at the Kershaw County Sheriff’s Office — which
included at least Office Taylor (1% shift, whom I believe to have been the ranking officer in
charge at that time) and a younger female officer — ever mentioned any suspected or potential
criminal charges.

EXPLANATION: Defendant responded to Plaintiff Justin Jernigan in good faith.
Defendant cannot provide an articulate response to Paragraph 5 because Plaintiff Justin Jernigan
does not make a request of Defendant. Again, after a diligent search, all documents known to the
Sheriff’s Department in its possession that have any relation to this situation have been produced
to Plaintiff.

PARAGRAPH 6: 1 would respectfully request all public records concerning my
interactions with the Department during the relevant times of June 1, 2022, to present. More
specifically, on the evening of June 29, 2022, I also contacted the Department dispatch line. I
requested to speak with an officer regarding an incident report with respect to the actions taken
with respect to my mother and grandmother and involving myself also. 1 was on hold for
approximately 30 minutes before hanging up and calling dispatch again. 1 was eventually
connected by dispatch to Corporal Taylor (2 Shift). Corporal Taylor (2" Shift) stated that no
incident report could or would be generated because no criminal conduct or potential criminal
conduct was ever at issue. According to Officer Taylor (2™ Shift), this was a “civil matter,” and
the Department does not prepare any reports in situations that never involved the possibility of
criminal charges. Officer Taylor (2™ Shift), however, also declined to specify if the Department
would take the same conduct in a similar situation arose.

EXPLANATION: Defendant responded to Plaintiff Justin Jernigan in good faith.
Defendant acknowledged and provided the information requested above when Plaintiff Justin
Jernigan states, “I would respectfully request all public records concerning my interactions with
the Department during the relevant times of June 1, 2022, to present. More specifically, on the

evening of June 29, 2022, I also contacted the Department dispatch line.” Again, these records

were provided to Plaintiff Justin Jernigan.
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First, Plaintiff Justin Jernigan requests “...all public records concerning my interactions
with the Department during the relevant times of June 1, 2022, to present.” Plaintiff Justin
Jernigan’s interactions with Defendant during the relevant times involve his phone call on June
28, 2022, his phone calls on June 29, 2022, and his in-person visit to Defendant on June 29,
2022.

The phone call on June 28, 2022 was not recorded by the Sheriff’s Department.

The existing phone call records/logs from June 29, 2022, were provided to Plaintiff Justin
Jernigan as received from Central Dispatch. Jernigan now complains that the calls have been
redacted. The Sheriff’s Department is not aware of any redaction.

There is no recording of the in-person visit by Plaintiff Justin Jernigan to the Sheriff’s
Department on June 29.

Despite Plaintiff’s protests, no incident report exists. In Plaintiff’s recent email
submission dated May 23, 2023 at Paragraph B, plaintiff again mis-states Kershaw County
policy. This was discussed in detail at the original hearing on this motion. Plaintiff’s original
memorandum in support of this motion for sanctions at page 5 states that the KCSO knew based
on Chapter 209 of its policy manual referring to records that reports must be prepared
documenting all “citizen requests for services that an officer is dispatched ... to investigate”.
Plaintiff mis-quotes the policy. This is a fundamental issue in this case as Plaintiff has
contended throughout that the KCSO is lying and hiding records that must exist because the
policy requires that. However, the omission of language from that quote is quite telling. The
actual quote from Policy 2009 is:

It is Department policy to document the following categories of incidents, if they
were alleged to occur within the Department’s jurisdiction:

all citizen requests for services when an officer is dispatched, and an
employee is assigned to investigate, or an employee is assigned to take
action at a later time;

(emphasis added as this was the language omitted by plaintiff’s counsel)

9
page 301

28.0082d02202#3SVD - SY31d NOWINOD - MYHSYH3IM - INd €0:€ 0€ AeN €202 - A4 ATTVOINOY.LO3 13





See, Plaintiff’s Exhibit G @ p.11 of 16 (p. 10 of policy)

In Paragraph B of Plaintiff’s recent email submission, he continues to argue that the
policy requires that an incident report be prepared in this situation. To justify his argument, he
completely ignores KCSO Policy 209 and instead cites to the model policy issued by South
Carolina Law Enforcement Accreditation, Inc. Admittedly, KCSO’s policy cites to the model
policy. However, KCSO did not adopt the language of the model policy. Instead, it includes the
language that Plaintiff here keeps trying to omit or avoid. The model policy obviously has been
used as a guide in preparing KCSO policy, but has not been completely adopted. Instead, it was
modified to meet the needs of KCSO. The model policy has not been adopted by law
enforcement statewide. Instead, each department adopts its own policy to meet the needs and
requirements of its own circumstances and citizenry.

Regardless, no incident report was prepared for this particular incident. There is no
report to be produced.

The remainder of Paragraph 6 makes no request for Defendant. Therefore, there this no
information Defendant can search for to provide to Plaintiff Justin Jernigan. Again, Defendant
cannot provide information it does not possess.

PARAGRAPH 7: 1 also respectfully request records concerning the names, ranks, dates
of service, and/or related public information concerning all Department employees having any
personal involvement regarding the above-described incidents that occurred in or around late
June 2022 to present. Included in this request are training classes taken by these individuals,
required, or respect certifications concerning constitutional rights of private citizens in
connection with stops, detentions, arrests, use of police powers, etc. (e.g., regarding probable
cause, reasonable suspicion, or indications of unlawful conduct required before taking such
steps). I would also respectfully request similar training or certification information for all such
individuals with respect to investigating abuse of the elderly or otherwise disabled/vulnerable
adults.

EXPLANATION: Defendant responded to Plaintiff Justin Jernigan in good faith.

Defendant identified Deputies Tate, Arledge Taylor and Branham as those individuals involved

in the incident on June 29, 2022, involving Plaintiff Christine Jernigan and Mrs. Ann Martin.
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After identifying these individuals their personnel/training files were delivered (redacted in
accordance with law) to Plaintiff Justin Jernigan by Mr. Tommy Morgan on August 24, 2022.
However, an error occurred by Defendant and the personnel/training file of Deputy Branham was
delivered on January 9, 2023, through the discovery process. Defendant acknowledges it made a
mistake in the previous submission of personnel/training files to Plaintiff Justin Jernigan;
however, once we learned of that mistake we corrected the situation.  The personnel files and
Kershaw County training files for those individuals have been produced.

PARAGRAPH 8: In conclusion, I respectfully note that the essential purpose of the
FOIA is to protect the public from secret government activity. Campbell v. Marion County
Hosp. Dist., 345 S.C. 274, 580 S.E.2d 163 (Ct.App.2003); see also Quality Towing, Inc. v. City
of Myrtle Beach, 345 S.C. 156, 163, 547 S.E.2d 862, 865 (2002) (“FOIA was enacted to prevent
the government from acting in secret.”); Wiedemann v. Town of Hilton Head Island, 330 S.C.
532,535 n. 4,500 S.E.2d 783, 785 n. 4 (1998) (noting that “the purpose of the FOIA is to protect
the public from secret government activity”).

EXPLANATION: Defendant cannot properly respond to Plaintiff Justin Jernigan in
Paragraph 8 because he does not make a request to Defendant.

PARAGRAPH 9: Please contact me regarding any questions of concerns regarding this
FOIA request. 1 will gladly explain, limit, and/or clarify the above request as may be
appropriate. The purpose of this request is simply to obtain sufficient records to protect the
public, including my family, from secret government activity because I was informed that no
Department report would otherwise be prepared or provided.

EXPLANATION: Defendant cannot properly respond to Plaintiff Justin Jernigan in
Paragraph 9 because he does not make a request to Defendant. Note however, that Mr. Jernigan
was informed from the outset that no incident report would be prepared.

PARAGRAPH 10: Lastly, the Department Form (attached hereto) indicates that body-
worn cameras are not public records under SC Code Ann. 23-1-240(G)(1). I would respectfully
request that body-worn camera records, if any, be preserved pending resolution of this FOIA
request. I would also respectfully note that any non-body-worn camera recordings, audio
recordings of any type, dashboard cameras, etc., relevant to the above request, and falling within
the definition of public records under FOIA, are within the scope of this request.

EXPLANATION: Body worn cameras are not subject to FOIA. Justin Jernigan was the
requestor. There was no incident report under the name Justin Jernigan and therefore no incident

report to utilize to identify a body camera. Justin Jernigan did however request preservation.
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Unfortunately, the body worn camera was written over in accordance with the Kershaw County
Sheriff’s Department retention schedule. It was not pulled for preservation.
B. Discovery Responses by Defendant Were Appropriate in the Normal and

Recognized Practice of Law in South Carolina

Defendant was served Plaintiffs’ First Set of Interrogatories (1-15) and Request for
Production (1) on October 29, 2022, which Defendant did provide, in good faith to Plaintiffs.
Unfortunately, the responses by Defendant did not meet the satisfaction of Plaintiff Jernigan.
Below is a list of Plaintiffs’ requests, Defendant’s response, and Defendant’s explanation of the
responses.

INTERROGATORY #1: Please identify your records officer and other persons having
legal responsibility for the categories or types of requested records falling within the reasonable
scope of the 7.22.22 Request.

ANSWER #1: Records Officer(s), or Other Persons Assisting in Response for the
Kershaw County Sheriff’s Office are: (1) Autumn Furniss; (2) Chelsea Cockrell; AND (3)
Captain Kevin Lynch (Admin. Captain).

EXPLANATION #1: Defendant provided Answer #1 in good faith. At the time the
discovery requests were made the initial employee of Defendant who handled Plaintiff Justin
Jernigan’s July 22, 2022, FOIA Request no longer worked for Defendant. Autumn Furniss and
Chelsea Cockrell who were and are currently employed by Defendant combined to pick up any
professional gap left by the recently departed employee. Kevin Lynch (Admin. Captain) is the
individual responsible for the administrative tasks and duties for Defendant.

Plaintiffs have asked Defendant to “Please amend KCSO’s Answer #1 to affirmatively
identify KCSO’s records officer (Exhibit A). Alicia Joe was the original records officer at the
time the request was made. However, she is no longer employed. Now, when a FOIA request is

made, the interim designees for responses are Autumn Furniss and Chelsea Cockrell. They work

under the supervision of Captain Kevin Lynch.
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INTERROGATORY #2: Please identify all KCSO Records Policies. For example, any
such public records policies, supplementing, enlarging, and/or otherwise differing from the
requirements, schedules, and/or standards of the Records Regulations.

ANSWER #2: Kershaw County Sheriff’s Office Policy Manual: Chapter 209 — Records

EXPLANATION #2: Defendant provided Answer #2 in good faith. At the time the
discovery request was made Defendant provided Plaintiffs with Chapter 209, in its entirety,
which covers Records for the Kershaw County Sheriff’s Department. That is the records policy
and includes all policies relevant to the reporting records Plaintiff is requesting.

INTERROGATORY #3: Please identify and describe, based upon the governing
Records Regulations and/or KCSO Records Policies (e.g., in response to IROG No. 2), those
categories or types that apply, correspond, or potentially apply to requested records falling within
the reasonable scope of the 7.22.22 Request. For example, the follow categories under the
relevant Records Regulations and/or KCSO Records Policies: incident, supplemental,
memorandum, or informational reports, daily shift reports, training files, dispatch records,
complaint cards, radio logs, emergency call records to KCSO and 911 phone logs involving
KCSO.

ANSWER #3: Please see Defendant’s Answer #2. The policies speak for themselves.
Plaintiff and Plaintiff’s counsel can interpret the policies.

EXPLANATION #3: Defendant provided Answer #3 in good faith. Answer #3 refers
to Answer #2 due to the fact Plaintiffs again are asking for records. If Plaintiffs have any
question(s) regarding records it is most advantageous for Plaintiffs to review Chapter 209 —
Records provided by Defendant. At no time is Defendant attempting to provide an “off-key”
answer to Plaintiffs.

INTERROGATORY #4: If any public records falling within the reasonable scope of
the 7/22/22 request have been destroyed or otherwise rendered unavailable, please identify such
records, and describe the underlying circumstances, including how and/or if the requirements,
schedules and/or standards for disposal were met or not met based upon the governing records
regulations and/or KCSO records policies.

ANSWER #4: Kershaw County Sheriff’s Office is an agency of limited resources.
Often the Kershaw County Sheriff’s Office will utilize various methods to assist the citizens of
Kershaw County effectively and efficiently, including: (1) the Kershaw County Sheriff’s Office
retains records of non-criminal incidents (“Public Contact™) on a limited basis, and this call was
not recorded; AND (2) the Kershaw County Sheriff’s Office will also utilize the cellular
telephones of its employees to assist the citizens of Kershaw County. Incidents and information
from June 28, 2022, and June 29, 2022, falling within these common methods of operation for
the Kershaw County Sheriftf’s Office are: (1) Mr. Jernigan’s attempt to report exploitation of a
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vulnerable adult to Kershaw County Sheriff’s Office does not exist as no recording was made;
(2) Phone Call from a Kershaw County Sheriff’s Office investigator to Deputy Branham does not
exist because recordings between personal cell phones of Kershaw County Sheriff’s Office
employees are not recorded; (3) Phone Call from Deputy Branham to Mr. Justin Jernigan does
not exist because records of calls between personal cellular telephones are not recorded; AND
(4) Body-Worn Cameras associated with incidents occurring on June 29, 2022, involving
responding officers concerned non-criminal matters and are no longer retained. The standards
for retention were met.

EXPLANATION #4: Defendant provided Answer #4 in good faith. Defendant,
emphatically takes the records laws and regulations seriously, and any remarks to the contrary
are disrespectful to law enforcement in Kershaw County. Plaintiffs are asking for any records
which may have been destroyed and/or which may be unavailable. Through numerous and
lengthy conversations Defendant’s good faith belief was Plaintiffs are attempting to locate: (1)
video recordings of Plaintiff Justin Jernigan while he is at the Kershaw County Sheriff’s Office;
(2) Audio Recording(s) of Kershaw County Sheriff’s Deputies Grant Arledge and Joseph
Branham while Plaintiff Christine Jernigan and Mrs. Martin are stopped after leaving the
Pinedale Residential Center; and (3) recordings of phone conversations between Plaintiff Justin
Jernigan and Deputy Joseph Branham on June 29, 2022, by utilizing the body-worn camera
recordings from Deputy Branham’s body-worn camera.

Kershaw County Sheriff’s Office utilizes cameras at the main entrance of its primary
office located at 821 Ridgeway Road, Lugoff, South Carolina 29078. On the morning of July 22,
2022, Plaintiff Justin Jernigan learned Plaintiff Christine Jernigan and Mrs. Martin were, based
on probable cause, involved in a investigative stop by the Kershaw County Sheriff’s Office.
Once Plaintiff Justin Jernigan learned of this incident, he proceeded to the Kershaw County
Sheriff’s Office to speak with anyone who may be able to educate Plaintiff Justin Jernigan as to
the situation as it unfolded and the relevant circumstances. Although Plaintiff Justin Jernigan is
correct, there are cameras utilized at the entrance of the Kershaw County Sheriff’s Office, this

information is not recorded. Since the information is not recorded it is not able to be produced

by Defendant.
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While Plaintiff Christine Jernigan and Mrs. Martin were engaged with Defendant during
the stop, Plaintiff Christine Jernigan used her cell phone and spoke with Plaintiff Justin Jernigan
on his cell phone. During the stop Deputy Branham, while standing in the rain, stood next to the
passenger side of the vehicle to keep Mrs. Martin calm, and engaged in casual conversation with
Mrs. Martin to ensure she was comfortable during the encounter. At some point during this
encounter, Plaintiff Christine Jernigan volunteers her cell phone through the passenger side of
her car to Deputy Branham for the sole purpose of allowing Deputy Branham to speak with
Plaintiff Justin Jernigan. This conversation was, at all times, carried out through the use of
personal cell phones of Plaintiff Justin Jernigan and Plaintiff Christine Jernigan. There is no
record of this phone conversation. It is Defendant’s belief; Plaintiff Justin Jernigan requested the
body-worn camera of Deputy Branham for the purpose of capturing any information from this
phone call. Unfortunately, this information is not available. It is not reasonable to believe the
Kershaw County Sheriff’s Office would record personal phone calls without probable cause.

June 28, 2022, Plaintiff Justin Jernigan called the Kershaw County Sheriff’s Office
allegedly to report a concern he had regarding the potential exploitation of a vulnerable adult,
Mrs. Martin, at the Pinedale Residential Center. Plaintiff Justin Jernigan’s phone call was placed
by his personal cell phone. Deputy Branham was the person who was given the message to call
Plaintiff Justin Jernigan to follow-up on the inquiry. Deputy Branham, utilizing his personal cell
phone, contacted Plaintiff Justin Jernigan, and spoke with him about any concerns Plaintiff Justin
Jernigan may have about the exploitation of a vulnerable adult. Deputies with the Kershaw
County Sheriff’s Office are not given cell phones to use for business purposes. Deputy
Branham, was trying to use his personal resources to ensure the citizens of Kershaw County are
being protected and cared for by any means available to him. Again, this phone conversation
took place between two (2) personal cell phones; therefore, no recording of this conversation is

available for Plaintiff Justin Jernigan to view. Defendant had no probable cause to record this
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conversation, so a recording does not exist. Again, Defendant cannot provide Plaintiffs with
more information than is available to Defendant and/or in Defendant’s possession.

Plaintiffs’ final request is for Defendant to provide any recording via body-worn cameras
from Defendant regarding any encounters between Plaintiff Christine Jernigan and Defendant on
June 29, 2022. Policies of the Kershaw County Sheriff’s Office mandate the retention of body-
worn cameras in certain situations. One of those situations involves retaining information for a
specified period of time when it relates to a specific report number for an incident. As
previously stated, this incident between Plaintiff Christine Jernigan and Defendant was identified
by Deputy Arledge and Deputy Branham as a civil issue; therefore, no criminal report was
generated. Without a criminal report, any information obtained by Defendant through a body-
worn camera during the normal course of business will be downloaded at the end of each shift to
a CD. The information located on the CD of each deputy will be purged to create space for new
information in accordance with the records retention policy. Based on these circumstances, a
stop involving a civil issue, with no corresponding report number was deleted from Defendant’s
system according to the times provided in Chapter 209 — Records.

INTERROGATORY #5: Please provide KCSO’s basis, reasons and/or explanations
and describe the circumstances of the underlying decision-making process, with respect to
KCSO’s assertions via email on July 25, 2022, that there are no public records falling within the
reasonable scope of the 7/22/22 request to provide or make available for inspection.

ANSWER #5: Please see Defendant’s Answer #4.

EXPLANATION #5: Defendant provided Answer #5 in good faith. Defendant’s
Answer #5 refers to Answer #4 because they deal with the same inquiry requesting the same
information, however worded slightly different.

INTERROGATORY #6: Please provide KCSQO’s basis, reasons and/or explanations,
including citation to any supporting authorities, for the assertion in KCSO’s FOIA production
cover letter dated August 18, 2022, that all “non-exempt” communications related records falling

within the reasonable scope of the 7/22/22 request were provided or produced herewith.

ANSWER #6: Each relevant document and/or record in the possession of the Kershaw
County Sheriff’s Office and/or the Kershaw County Attorney were provided in good faith to Mr.

16
page 308

28.0082d02202#3SVD - SY31d NOWINOD - MYHSYH3IM - INd €0:€ 0€ AeN €202 - A4 ATTVOINOY.LO3 13





Justin Jernigan to the best of our knowledge and ability based on the information provided in the
FOIA Request on July 22, 2022.

EXPLANATION #6: Defendant provided Answer #6 in good faith. Defendant provided
Plaintiffs with the only explanation it could in this situation. Defendants have in fact turned over
each document in Defendant’s possession or known to Defendant relating to the interactions of
Plaintiff Justin Jernigan and Plaintiff Christine Jernigan with Defendant on June 28, 2022, and
June 29, 2022. Again, Defendant cannot provide Plaintiffs with more information than is
available to Defendant and/or in Defendant’s possession. The only exempt record was the body
camera footage that is no longer available.

INTERROGATORY #7: Please provide the identity of the KCSO personnel or other
persons having responsibility for timely providing public records falling with in the reasonable
scope of the 7/22/22 request pursuant to FOIA and describe the communications, steps and/or
processes taken with respect to searching, obtaining, locating and/or producing these public
records pursuant to the legal requirements of FOIA.

ANSWER #7: Please see Defendant’s Answer #1. The person who initially responded
to Mr. Jernigan’s July 2022, FOIA Request, is no longer employed with the Kershaw County
Sheriff’s Office; therefore, we do not have access to the information requested.

EXPLANATION #7: Defendant provided Answer #7 in good faith. Defendant referred
Plaintiffs to Answer #1 because Plaintiffs are essentially asking the same question as they posed
in Interrogatory #1. Although this question was previously asked, Defendant’s answer is the
same as the previous version of the question because it is the only answer Defendant can
provide. Again, Defendant cannot provide Plaintiffs with more information than is available to
Defendant and/or in Defendant’s possession.

INTERROGATORY #8: Please provide the basis, reasons and/or explanations,
including citation to any supporting authorities, with respect to KCSO’s assertions via email on
August 18, 2022, that it considered all FOIA and non-FOIA matters raised by Plaintiffs to be
“closed” at such time.

ANSWER #8: Kershaw County Sheriff’s Office’s statement via email on August 18,
2022, stating “all FOIA and non-FOIA matters raised by Plaintiffs to be ‘closed’ at such time”
was made in good faith by the Kershaw County Sheriff’s Office through the Kershaw County

Attorney after exhaustive efforts were made above and beyond the statutory requirements to
satisfy Mr. Jernigan’s FOIA Request on July 22, 2022.
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EXPLANATION #8: Defendant provided Answer #8 in good faith.

INTERROGATORY #9: If KCSO contends that Plaintiffs are not entitled to receive
any of the requested records falling within the reasonable scope of the 7/22/22 request, please
provide KCSQO’s basis, reasons and/or explanations, including citation to any supporting
authorities.

ANSWER #9: Kershaw County Sheriff’s Office has not made a statement in any fashion
relating to the stance Plaintiffs are not entitled to receive any of the requested records pertaining
to Mr. Justin Jernigan’s FOIA Request on July 22, 2022.

EXPLANATION #9: Defendant provided Answer #9 in good faith. Defendant
provided Answer #9, which accurately although succinctly states Defendant has at no time
provided any statement implying or stating Plaintiffs were not entitled to receive any
information. Again, Defendant cannot provide Plaintiffs with more information than is available
to Defendant and/or in Defendant’s possession.

INTERROGATORY #10: Please identify, respectively, all portions of the
communications-related records produced in response to the 7/22/22 request under KCSO’s
cover letter dated August 18, 2022, and the dash camera video under KCSO’s cover letter dated
August 24, 2022, that have been redacted, removed and/or omitted and for all identified
redacted/omitted portions, describe KCSO’s basis, reasons and/or explanations, including
citation to any supporting authorities, for all such redactions, removals and/or omissions of
public records (e.g. pursuant to FOIA).

ANSWER #10: Kershaw County Sheriff’s Office and the Kershaw County Attorney at
no time intentionally redacted any information and/or records which are not protected by privacy
law(s). Those redactions were not related to communications records but to personnel files. We
are not aware of any redactions to videos or audio. Redactions on paper are apparent and
appropriate. The audio recordings were obtained from Central Dispatch and passed on to
Plaintiff Jernigan in the same condition as received.

EXPLANATION #10: Defendant provided Answer #10 in good faith. Redactions to
personnel files were made in accordance with law. If Plaintiff believes that any specific
redaction is improper, the Defendant will consider that and respond appropriately. However, a
blanket demand that all redactions are illegal is improper. Any records received from Central

Dispatch were passed on to Plaintiff as received and without redaction. KCSO is not aware of

any redactions being made by Central Dispatch.
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INTERROGATORY #11: Please identify and describe the roles of your records officer
or other persons having legal responsibility for maintaining, retaining and disposing of your
BWC data pursuant to State Law, Regulations and KCSO BWC data policies with respect to all
BWC data falling within the reasonable scope the BWC sought in the Complaint.

ANSWER #11: Please see Defendant’s Answer #1.

EXPLANATION #11: Defendant provided Answer #11 in good faith. The reason
Defendant responded by referring Plaintiffs to Answer #1 is Plaintiffs are essentially asking the
same questions regarding the same employees of Defendant.

INTERROGATORY #12: Please identify all governing BWC data policies relating to
or affecting the creation, maintenance, retention and/or disposal with respect to BWC data falling

within the reasonable scope sought in the Complaint.

ANSWER #12: Kershaw County Sheriff’s Office Policy Manual: Chapter 508 — Body
Worn Cameras.

EXPLANATION #12: Defendant provided Answer #12 in good faith. Defendant
answered the question to the best of its ability based on the information in the possession of
Defendant. At the time the question was answered it is impossible to understand exactly what
Plaintiffs may be searching for regarding body-worn cameras. The best possible way to provide
Plaintiffs with information is to provide them with the Chapter 508 — Body Worn Cameras
utilized by the Kershaw County Sheriff’s Office. The retention policy has also been provided.

INTERROGATORY #13: Please provide your basis, reasons and/or explanations,
including citation to any alleged supporting authorities, as to why Plaintiffs are not entitled to
receive any portion of the BWC data falling within the reasonable scope sought in the

Complaint.

ANSWER #13: There is nothing to produce because data was written over in
accordance with policy.

EXPLANATION #13: Defendant provided Answer #13 in good faith. See also S.C.
Code Section 23-1-240(G)(1) and (g)(5) which provides that body worn cameras are not subject
to FOIA and that a person that is the subject of a body worn camera or a civil litigant can request
the recording pursuant to the South Carolina Rules of Civil Procedure the South Carolina Rules

of Criminal Procedure or a court order. At that time, Plaintiff did not make a request pursuant to
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any pending proceeding under the rules of court or any court order as there was no such
proceeding pending in General Sessions or Common Pleas. Therefore, body worn camera video
was not subject to FOIA.

INTERROGATORY #14: If any of the BWC data falling within the reasonable scope
sought in the Complaint has been destroyed or otherwise rendered unavailable, please identify all
such BWC data and describe the underlying circumstances, including how or if applicable BWC
disposal policies were or were not followed in this regard.

ANSWER #14: Please see Defendant’s Answer #12.

EXPLANATION #14: Defendant provided Answer #14 in good faith. Further,
throughout this proceeding and the discovery responses, Plaintiff has been informed that the
body worn camera was not pulled for preservation and was written over in accordance with the
retention schedule.

INTERROGATORY #15: If you contend that KCSO should not be required to bear the
costs, expenses and/or fees of this action pursuant to FOIA, please provide your basis, reasons
and/or explanations, including citation to any alleged supporting authorities.

ANSWER #15: Kershaw County Sheriff’s Office should not be required to bear the
costs, expenses and/or fees of this action related to Mr. Justin Jernigan’s FOIA Request dated
July 22, 2022, based on the fact the Kershaw County Sheriff’s Office and the Kershaw County
Attorney made every effort, in good faith, to go above and beyond the required actions of a
Kershaw County Employee to satisfy the requests of Mr. Justin Jernigan based on the
information provided in the FOIA Request on July 22, 2022. Further, Christine Jernigan is not a
proper party entitled to costs and fees, as she never served a FOIA Request. Justin Jernigan is
not a proper party entitled to fees as he is not a resident of South Carolina and therefore, is not
entitled to bring an enforcement action.

EXPLANATION #15: Defendant provided Answer #15 in good faith. Defendant based
all its actions from the July 22, 2022, FOIA request submitted by Plaintiff Justin Jernigan. As
the requestor on the FOIA request, Plaintiff Justin Jernigan was the primary source Defendant
used to search each record in its possession. As his requests were clarified over time, additional
information has been submitted. At this point, KCSO believes that all information in existence

responsive to his FOIA requests has been produced.

C. Motion to Amend Answer to Conform to the Evidence.
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At the hearing on this matter, the Defendant orally moved to be allowed to amend its
answer to confirm to the evidence. In responding to the complaint, this Defendant admitted that
Justin Jernigan filed the FOIA request on behalf of his mother. His mother is a Plaintiff in this
proceeding. However, in reviewing the actual FOIA request, he did not file it on behalf of his
mother. He was the only requestor. See Exhibit 1. That certainly is relevant to the response to
the request. The Plaintiff is not prejudiced by correcting the pleadings to accurately reflect who
the requestor was on the underlying FOIA request.

Amendments to the pleadings are to be liberally granted unless there is legal prejudice. A
simple amendment to the answer causes no legal prejudice here. The KCSO should be allowed
to amend to reflect the true FOIA requestor as that is certainly relevant to their responses and this

action.

IV.  CONCLUSION

Defendant is now, and at all times during the course of each interaction with Plaintiffs,
acting and has acted in good faith with Plaintiffs towards the resolution of this situation.
Defendant followed the Order of Judge Jocelyn Newman and adhered to as well as fully
complied with the South Carolina Freedom of Information Act vis-a-vis Plaintiffs’ requests
withing the required 20 days from the hearing on December 19, 2022. Defendant has provided
Plaintiffs with discovery responses, appropriate and timely in the legal community in South
Carolina based on the normal customs and courtesies. Although, in retrospect, Defendant may
have been able to provide answers with more detail than previously stated, at no time were any
answers or requests for production done so in bad faith. Defendant has provided each document

requested which exists in Defendant’s possession.

(Signature to follow on page 22)
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MORRISON LAW FIRM, LLC

By:_s/ David L. Morrison

David L. Morrison (Bar #4101)
7453 Irmo Drive, Suite B
Columbia, South Carolina 29212
Phone: (803) 661-6285

Fax:  (803) 661-6289

E-mail: david@dmorrison-law.com

Attorney for Defendant
Columbia, South Carolina

May 30, 2023
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Kershaw

IN THE COURT OF COMMON PLEAS CASE NO. 2022CP2800782
Christine Jernigan et al Sheriffs Office Kershaw County
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Plaintiff's Motion for Sanctions/Contempt, heard on April 27th, 2023 is denied. Formal
order to follow.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 06/02/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Kershaw Common Pleas

Case Caption: Christine Jernigan , plaintiff, et al VS Sheriffs Office Kershaw
County

Case Number: 2022CP2800782

Type: Order/Electronic Form 4

So Ordered

< Daniel Coble, 2774

Electronically signed on 2023-06-02 12:54:17 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF KERSHAW CASE NO.: 2022-CP-28-00782

Christine Jernigan, et al.,

NOTICE OF MOTION AND

MOTION TO RECUSE, VACATE,
AND REASSIGN; OR,
ALTERNATIVELY, TO RECONSIDER
INTERLOCUTORY ORDER

V.
Kershaw County Sheriff’s Office,

)

)

)

)

)

)
Plaintiffs, )
)

)

)

)

)
Defendant. )
)

TO: DAVID MORRISON, ESQ., ATTORNEY OF RECORD FOR DEFENDANT
KERSHAW COUNTY SHERIFF’S OFFICE

Respectfully submitted,

By: /s/Justin A. Jernigan

Justin A. Jernigan, Esq. (S.C. Bar No. 74954)
7148 Stirrup Court, Weddington, NC 28104
Ph: 864-710-5029

Email: justin.a.jernigan@gmail.com

This 14th day of July 2023

ATTORNEY FOR PLAINTIFF CHRISTINE JERNIGAN
(COUNTS I & II), AND PRO SE (COUNT II)
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APPENDIX OF EXHIBITS

e Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt
Ex. A: Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter to KCSO

Ex. B: Plaintiffs’ First Set of Interrogatories (Nos. 1-15) served October 29, 2022
Ex. C: Plaintiffs’ First Set of Requests for Production (No. 1) served October 29, 2022
Ex. D: KCSO’s Answers served January 9, 2023, to Plaintiffs’ First Set of Interrogatories

Ex. E: KCSO’s Responses served January 9, 2023, to Plaintiffs’ First Set of Requests for
Production

e Plaintiffs’ April 24, 2023, Memorandum in Support of Motion for Sanction/Contempt
Ex. F: Emails between Counsel for the Parties from January/February 2023

Ex. G: KCSO’s Policy Manual, Chapter 209 - Records (first produced January 9, 2023)

Ex. H: SCCJA Training Catalog - Omnibus Adult Protection Act (Vulnerable Adults)

Ex. I: CFS2022-39009 (produced December 2, 2022)

Ex. J: CFS2022-39001 (produced December 2, 2022)

Ex. K: August 18, 2022, Cover Letter; Optical Disc; and CFS2022-39001

Ex. L: Letter of South Carolina Attorney General re: FOIA (page 4)

Ex. M: SCLEA Standards Manual, Chapter 15 - Communication

Ex. N: Pre-suit Emails — late July to late August 2022

Ex. O: December 5, 2022, Hearing Transcript before the Honorable DeAndrea G. Benjamin
Ex. P: KCSO Body Worn Camera Retention Schedules (first produced January 9, 2023)
Ex. Q: Orders from Brown v. Elliot, 3:14-cv-01188, D.E. 43 & 61 (D.S.C. 2016)

Ex. R: WIS News 10 Article - April 12, 2022

Ex. S: WIS News 10 Article - May 24, 2022
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Ex. T: December 19, 2022, Hearing Transcript before the Honorable Jocelyn C. Newman

Ex. U: April 24, 2023, Affidavit of Justin A. Jernigan

e Plaintiffs’ May 23, 2023, Post-Hearing Supplemental Email Brief
Ex. V: Email Brief with Plaintiffs’ Dec. 16, 2022, Pre-Hearing Brief, Attached
Ex. W: Email Brief with SCLEA, Chapter 14 — Records, Attached

e Plaintiffs’ July 14, 2023, Motion to Recuse, Vacate, and Reassign; or, Alternatively, to
Reconsider Interlocutory Order

Ex. X: Nov. 21, 2022, Affidavit of Lt. Col. Billie Schreck, USAF, Ret’d
Ex. Y: Feb. 20, 2023, Affidavit of Susan Martin

Ex. Z: Order Approving Wrongful Death Settlement, Blakely v. KCSO, et al., 3:10-cv-00707-
JFA, D.E. 138 (D.S.C, March 22, 2013)

Ex. AA: Text Version of May 6, 2016, Washington Post article entitled “South Carolina’s
poisonous police culture: The death of Lori Jean Ellis”

Ex. BB: Definitions of “Might” and “May,” Merriam-Webster’s Online Dictionary,
<www.merriam-webster.com>

Ex. CC: August 29, 2019, Memorandum to Attorneys/Parties with Discovery Motions, the
Honorable Roger M. Young, Sr., South Carolina Circuit Court of the Ninth Judicial
Circuit

Ex. DD: May 8, 2023, to May 9, 2023, Emails re: 30-Day Supplemental Briefing Schedule

Ex. EE: June 2, 2023 to July 5, 2023 Emails re: June 2, 2023, Order denying Plaintiffs’ Motion
for Sanction/Contempt
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PLEASE TAKE NOTICE THAT, pursuant to Judicial Canon 3E(1), CJC, Rule 501,
SCACR, Plaintiffs respectfully move this Court: (7) for recusal of the Honorable Daniel M.
Coble (the “Judge”); (i7) to vacate the Judge’s June 2, 2023, Order denying Plaintiffs’ February
23, 2023, Motion for Sanctions/Contempt and further briefing (collectively, the “Underlying
Motion”); and (ii7) for the Underlying Motion to be reassigned for resolution.

Alternatively, pursuant to Rule 54(b), SCRCP, Plaintiffs respectfully move this Court for
reconsideration, revision, and/or modification of the interlocutory June 2, 2023, Order denying
the Underlying Motion.

I. INTRODUCTION

Judges must approach each case with an open mind, fairly enforce the rule of law, and
render unbiased decisions. It is equally important for a judge to avoid conduct that would raise
objectively reasonable questions as to whether his or her decision-making process was conducted
in a fair and impartial manner. See John P. Freeman, Appearance of Impropriety, Recusal, and
the Segars-Andrews Case, 62 S. C. L. Rev. 485 (2011). When a judge engages in conduct that
places the impartiality of his or her decision into reasonable doubt, public faith in the integrity
and independence of our judicial system is damaged.

Plaintiffs respectfully submit that a well-informed party, attorney, and/or judicial ethics
observer (the “well-informed observer”) would have reasonable questions regarding whether the
Judge’s decision-making process for the June 2, 2023, Order denying the Underlying Motion
was fair and impartial. See id. at 488-89. As discussed herein below, the Judge’s conduct and
communications at the April 27, 2023, hearing and thereafter place the impartiality of the June 2,
2023, Order denying the Underlying Motion into reasonable doubt. See infra, §V. at 943, 50-

51, 53, 64-79, and 82-84,
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Undersigned counsel has not only a duty to his client, but also an “independent
responsibility as an officer of the court” to raise these appearance-based concerns so that the
issues can be directly confronted, fully addressed, and resolved in a timely manner. In re
Bernard, 31 F.3d 842, 847 (9th Cir. 1994). Taking any other course of action would risk
“undermining public confidence in our judicial system.” Id.

Alternatively, Plaintiffs respectfully submit that reconsideration, revision, and/or
modification of the interlocutory June 2, 2023, Order is warranted pursuant to Rule 54(b),
SCRCP, for the reasons of record and as further discussed below.

II. BACKGROUND

The present Motion is submitted to raise reasonably perceived appearance-based
impartiality concerns from the perspective of the well-informed observer and does not question
the Judge’s subjective intentions or personal integrity.

A. The Parties and the Surrounding Circumstances

Defendant Kershaw County Sheriff’s Office (“KCSO”) is a county law enforcement
agency which is believed to total around one-hundred officers, employees, and/or agents,
including officers who provide security services during this Court’s proceedings in Kershaw
County. KCSO is represented in this case by experienced litigation counsel of record David
Morrison, Esq. Mr. Morrison is a well-known local area attorney and has been defending cases
filed against law enforcement agencies for over thirty years.

In contrast, Plaintiffs are private citizens who do not live in the local area and are
appearing as strangers before this Court. Undersigned counsel is a North Carolina patent

attorney making his first appearance in state court in the present case.
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In view of the status of the respective Parties and counsel in this case, and the
surrounding circumstances, maintaining the appearance of judicial impartiality is particularly
critical. This Court’s decisions must be, and must appear to be, based solely on the facts of
record and the law rather than inappropriate factors such as the identity or status of the respective
parties or attorneys that appear before the Court.

B. The Relevant JMSC Records

The well-informed observer would be familiar with the relevant publicly available
records of the South Carolina Judicial Merit Selection Commission (“JMSC”).! The JMSC
records show that the Judge previously served as an assistant solicitor for this Judicial Circuit for
approximately five years, from November 2012 to July 2017. See 2021 JMSC Report at 50.
Given that Kershaw County is part of this Judicial Circuit, and solicitors work in partnership
with law enforcement on criminal matters, it would be reasonable for the well-informed observer
to expect a higher level of care in the present case to avoid potential appearance-based partiality
towards KCSO.

As also indicated in the JMSC records, before nomination and election to this Judicial
Circuit beginning in January 2023, the Judge’s prior civil discovery experience — i.e., the subject
matter of the Underlying Motion — was relatively limited. As a candidate, the Judge candidly
acknowledged and addressed the fact that the discovery rules of the SCRCP were a specific area
that he would need to focus on if he were to be elected to the Circuit Court bench. See Nov. 17,
2020, JIMSC Hearing Tr. at 129:25 to 130:7; Nov. 16, 2021, JIMSC Hearing Tr. at 74:2-14.

The Judge’s oral communications and conduct at the hearing on April 27, 2023, however,

suggested that he took a dim view of Plaintiffs’ February 10, 2023, “Rule 117 Letter (Ex. A) and

! The relevant IMSC reports and transcripts are accessible via the South Carolina Legislature’s website. See
<www.scstatehouse.gov/JudicialMeritPage/GeneralinfoJMSC/Judmerit.php>.

3
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the “serious allegations” leveled against KCSO and its attorneys via the Underlying Motion. See
infra, §V. at §51-54. Undersigned counsel respectfully notes that he had never previously been
forced to resort to motion practice to obtain written discovery and document production, much
less to raise issues with respect to an opposing party and its counsels’ concealment/destruction of
relevant evidence. Attorneys have an ethical obligation to preserve and not to obstruct another
party’s access to potentially relevant evidence pursuant to S.C. R. Prof. Cond. 3.4, Rule 407, and
to work with opposing counsel to resolve discovery matters without taking up this Court’s
valuable time and resources pursuant to the SCRCP. Undersigned counsel takes these important
obligations seriously.

C. History of Plaintiffs’ Dispute with KCSO

We are all fortunate to live in a country where we are born with certain inalienable
natural rights. Our Founding Fathers believed that these rights are part of what it means to be a
person. The Founders also understood that governments were only legitimate to the extent that
they protected these rights, and that those that arbitrarily take them away have no moral
authority.

On June 29, 2022, KCSO granted itself the unprecedented authority to “civilly commit”
Plaintiffs’ beloved mother and grandmother Ann Martin (“Mrs. Martin”) to a privately-owned
for-profit assisted living facility located in Kershaw County (“Pinedale”). See, e.g., Ex. X
hereto, Nov. 21, 2022, Aff. of Lt. Col. Billie Schreck, USAF, Ret’d.> Thereafter, neither KCSO
nor its attorneys would agree to contact Pinedale and explain that they had made a mistake.

Specifically, that it was unlawful for KCSO, Pinedale, or anyone other than a court of competent

2 As previously noted in Plaintiffs’ April 24, 2023, Memo at 5, n.3, a related case is pending before this Court,
Jernigan, et al., v. Wright, 2022-CP-28-00967 (filed Nov. 2, 2022) (the “967 case”). Lt. Col. Billie Schreck’s
November 21, 2022, Affidavit, Ex. X hereto, is also of record in the 967 case.

4
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jurisdiction to prevent Mrs. Martin from exercising her fundamental rights, including her right to
voluntarily leave the privately-owned for-profit facility with members of her own family (i.e.,
Plaintiffs).

In the present case, KCSO has concealed and destroyed evidence, and abused the
discovery/FOIA process, to cover up the true facts and details of its cruel and senseless actions.
Notably, KCSO destroyed all the first-hand body-worn camera evidence for which preservation
was explicitly requested by Plaintiffs’ counsel — orally and in writing — on multiple occasions.
See Pls. April 24, 2023, Memo at 12-16.

Moreover, KCSO and its agent Kershaw County E-911/Dispatch have continued to
conceal the June 29, 2022, audio recording of the Pinedale Administrator’s approximately one-
hour E-911 call. See Pls. April 24, 2023, Memo, Ex. I (CFS2022-39009). Specifically, on the
morning of June 29, 2022, Pinedale’s Administrator Phillip Hudson accused Plaintiffs of
committing the “crime” of standing up for Mrs. Martin and her fundamental rights as a person to
voluntarily leave his ~$5,000/month private prison. Id.; Feb. 20, 2023, Ex. Y hereto, Aff. of
Susan Martin.® At this late date, Plaintiffs question whether the audio recording evidence of Mr.
Hudson’s fraudulent June 29, 2022, E-911 call still exists, or if this evidence has also been
destroyed to cover up the true facts and details. See Pls. April 24, 2023, Memo at 10-11 & Ex. N
at 21-24.

D. KCSO’s History of Misconduct and Abusive Discovery/Litigation Tactics

South Carolina courts have long allowed evidence of prior or subsequent incidents to

prove intent or lack of mistake. Under Rule 404(b), SCRE, evidence of prior or subsequent

wrongful acts is admissible to prove a defendant’s motive, the existence of a common scheme or

3 Susan Martin’s February 20, 2023, Affidavit, Ex. Y hereto, is also of record in the 967 case.

5

page 326

28.008¢dD0¢20Z#3aASVYD - SY3ATd NOININOD - MYHSH3M - INd 2¢:S 7T INC €20¢ - d3TId AT1VIINOHLO3 13





plan, the absence of mistake or accident, and/or intent. State v. Wiles, 383 S.C. 151, 679 S.E.2d
172, 176 (2009). In sum, the existence of prior or subsequent acts provides some evidence as to
the existence of similar acts. Pittman v. Galloway, 281 S.C. 70, 74-76, 313 S.E.2d 632, 635-36
(Ct. App. 1984); Tate v. Mauldin, 157 S.C. 392, 403-04, 154 S.E. 431, 435 (1930).

Plaintiffs have submitted evidence demonstrating that KCSO and its pre-suit counsel,
County Attorney Tommy Morgan, have a history of abusive discovery practices. These abusive
discovery practices include conduct that the District of South Carolina has described in orders as
“disturbing.” Pls. April 24, 2023, Memo at 18 & Ex. Q. Moreover, the U.S. Court of Appeals
for the Fourth Circuit described KCSO’s “inaccurate statements” in discovery as “especially
glaring” given that “in cases like this, a video recording of the incident frequently becomes the

pivotal piece of evidence in litigation.” Id. at 18-19, quoting Brown v. Elliot, 876 F.3d 637, 645-

46 (4th Cir. 2017) (emphasis added).

KCSO’s current counsel of record Mr. Morrison has also previously represented KCSO
in a disturbing case which is the subject of a May 6, 2016, Washington Post article entitled
“South Carolina’s poisonous police culture: The death of Lori Jean Ellis.” See Ex. Z, hereto,
Order Approving Wrongful Death Settlement, Blakely v. KCSO, et al., 3:10-cv-00707-JFA, D.E.
138 at 2 (D.S.C., March 22, 2013). Plaintiffs have attached a text version of the 2016
Washington Post article as Ex. AA hereto* but note that the official version is free to view by

providing an email address.”> The official online version of the Washington Post article includes

4 The text version of the Article is available at <web.archive.org/web/20221206134141/https://www.
washingtonpost.com/news/the-watch/wp/2016/05/06/south-carolinas-poisonous-police-culture
-the-death-of-lori-jean-ellis/>.

® The official version of the Article is available at <www.washingtonpost.com/news/the-watch/wp/2016/05/06/
south-carolinas-poisonous-police-culture-the-death-of-lori-jean-ellis/>.
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chilling excerpts of video deposition testimony of the impartial South Carolina Law Enforcement
Division (“SLED”) investigators involved.®

KCSO’s concealment and destruction of relevant evidence and abuse of the
discovery/litigation process in this case is not a mistake or an accident. KCSO’s concealment
and destruction of evidence and abuse of the discovery/litigation process in this case is a
calculated, intentional, and willful strategy. Borrowing the well-known baseball analogy,
Plaintiffs are requesting that this Court serve as a neutral umpire by calling “balls and strikes;”
i.e., fairly, and impartially, applying the governing law to the facts of record.

III. LEGAL STANDARDS

The Preamble of the South Carolina Judicial Canons begins, “Our legal system is based
on the principle that an independent, fair and competent judiciary will interpret and apply the
laws that govern us.” Judicial independence and fairness — and the risks that appearances of
impropriety/partiality pose to public confidence in our legal system — are fundamental principles
set forth in the aspirational heading statements of the first three judicial canons themselves:
Canon 1 (“uphold the integrity and independence of the judiciary”), Canon 2 (avoid “the
appearance of impropriety”), and Canon 3 (“perform duties ... impartially”’). The Preamble
further specifies that “[w]hen the text uses ‘shall’ or ‘shall not,’ it is intended to impose binding
obligations;” and “[w]hen ‘should’ or ‘should not’ is used, the text is intended as ... a statement
of what is or is not appropriate conduct but not as a binding rule.”

A. Judicial Canon 3E(1) imposes a binding obligation on a judge to recuse when his or
her impartiality might reasonably be subject to question

The text of Judicial Canon 3E(1) states that a judge “shall disqualify himself or herself”

whenever “the judge’s impartiality might reasonably be questioned” (emphasis added), and lists

6 The KCSO officer who fired the fatal shot in the Ellis case currently serves as KCSO’s Chief Deputy.

7
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non-limiting examples at subparts (a)-(d). Merriam-Webster’s online dictionary indicates that

“might” is used as the past tense of “may,” and that “may” is “used to indicate possibility or

probability;” e.g., “you may be right,” or the “things you may need.” Ex. BB, Definition 1(a),

hereto.

Accordingly, recusal is the appropriate course “whenever the judge’s impartiality” is,
possibly or probably, subject to reasonable question. The commentary of Judicial Canon 3B(5)
provides that:

A judge who manifests bias on any basis in a proceeding impairs the fairness of

the proceeding and brings the judiciary into disrepute. Facial expression and

body language, in addition to oral communication, can give to parties or lawyers

in the proceeding, jurors, the media and others an appearance of judicial bias. A

judge must be alert to avoid behavior that may be perceived as prejudicial.

B. The text of Judicial Canon 3D(1)-(2) collectively states that a “judge who receives
information indicating a substantial likelihood that a lawyer [or judge| has
committed a violation of the Rules of Professional Conduct [or the CJC] ... should
take appropriate action”

The above-quoted “should” text of Judicial Canon 3D(1)-(2) is intended as a statement as
to what the appropriate course of judicial conduct is when a judge receives information
indicating a substantial likelihood that a lawyer or judge has committed a violation of the Rules
of Professional Conduct or the CJC. The commentary to Judicial Canon 3D(1)-(2) (emphasis
added) explains that — upon receiving information indicating a substantial likelihood that a
lawyer or judge has committed a violation — the appropriate course of judicial conduct may
include “direct communication with the judge or lawyer who has committed the violation, other
direct action if available, and reporting the violation to the appropriate authority or other agency
or body.”

Plaintiffs have provided information to this Court indicating a substantial likelihood that

relevant records/evidence have been unlawfully concealed and destroyed, or spoliated, in
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violation of at least S.C. R. Prof. Cond. 3.4, Rule 407, SCACR. See Pls. April 24, 2023, Memo
at 12-21. The relief requested in Plaintiffs’ April 24, 2023, Memorandum constitutes “other
direct action,” pursuant Judicial Canon 3D(2), that is presently available to this Court in order to
uncover the true facts and resolve whether, and/or to what extent, the Rules of Professional
Conduct have been broken. Notably, the relief requested in Plaintiffs’ April 24, 2023,
Memorandum includes: “Order KCSO’s counsel to submit verified statements describing the
efforts taken to preserve relevant records/evidence relating to the subject matter of this case and
all relevant records/evidence that have been erased, destroyed, and/or otherwise rendered
unavailable by KCSO.” Id. at 1-2.

C. Interlocutory orders are subject to revision any time prior to entry of final
judgment pursuant to Rule 54(b), SCRCP

With respect to Plaintiffs’ alternative request for reconsideration, revision, and/or
modification of the interlocutory June 2, 2023, Order denying the Underlying Motion, Rule
54(b), SCRCP, states that “any order or other form of decision, however designated, which
adjudicates fewer than all the claims ... is subject to revision at any time before the entry of
judgment adjudicating all the claims.” The South Carolina courts do not appear to have
interpreted and applied Rule 54(b), SCRCP, but the Fourth Circuit has held, with respect to Fed.
R. Civ. P. 54(b), that ““a district court retains the power to reconsider and modify its interlocutory
judgments ... at any time prior to final judgment when such is warranted.” American Canoe
Ass’n v. Murphy Farms, Inc., 326 F.3d 505, 515 (4th Cir. 2003). Accordingly, the power to
reconsider and modify interlocutory orders is a matter committed to the discretion of the trial

courts.
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IV. STANDARD OF REVIEW

The South Carolina Supreme Court, in Shaw v. State, held: “After much consideration of
the authorities, we conclude that as a general rule the judge, in determining whether to proceed
[or recuse], must accept as true the factual allegations of a motion to disqualify.” 276 S.C. 190,
192-93, 277 S.E.2d 140, 141-42 (1981) (citations omitted). The allegations relating to the
hearing on April 27, 2023, for the Underlying Motion are necessarily cast in general terms
currently because Plaintiffs do not have a copy of the official transcript. Plaintiffs respectfully
defer to the relevant portions of the official transcript as to the specific communications at the
hearing on April 27, 2023, which are generally described herein below.

Judicial bias or prejudice is improper when it stems “from extrajudicial sources;” i.e.,
“considerations other than what the judge learned from his [or her] participation in the case”
based upon the record before the court. Mallett v. Mallett, 323 S.C. 141, 145-46, 473 S.E.2d
804, 807-808 (Ct. App. 1996) (citations omitted). The South Carolina Supreme Court has also
held that “a judge’s impartiality might reasonably be questioned when his [or her] factual
findings are not supported by the record.” Ellis v. Procter and Gamble Distributing Co., 433
S.E.2d 856, 857, 315 S.C. 283, 285 (1993).

V. ALLEGATIONS AND ARGUMENT

Plaintiffs will not restate all the reasons supporting the relief requested by the Underlying
Motion but provide a summary below at 91 to 37. The well-informed observer is assumed to
possess knowledge regarding the record in this case and the controlling legal standards

applicable to the Underlying Motion.

10
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A. The Underlying Motion

1. Plaintiffs’ First Set of Interrogatories (Nos. 1 to 15) and Requests for Production (No. 1)
were served on October 29, 2022. Pls. Feb. 23, 2023, Mot., Exs. B & C.

2. “An affirmative duty does exist to answer interrogatories and respond to requests to
produce.” CFRE, LLC v. Greenville County Assessor LLC v. Greenville County Assessor,
395 S.C. 67, 83, 716 S.E.2d 877, 885 (2011).

3. No answers, responses, or objections were, however, provided by KCSO before the
expiration of the December 5, 2022, deadline as required by the SCRCP.

4. KCSO’s counsel would not voluntarily agree to provide discovery as required by the SCRCP
when counsel for the Parties discussed the matter pursuant to the requirements of Rule 11(a),
SCRCP, on December 15, 2022.

5. Discovery pursuant to the requirements of the SCRCP, like a lawsuit itself, “is not a
children’s game, but a serious effort on the part of adult human beings to administer justice.”
Griffin v. Capital Cash, 310 S.C. 288, 292, 423 S.E.2d 143, 146 (Ct. App. 1992).

6. KCSO’s failure to provide any timely objections to Plaintiffs’ First Set of Discovery
Requests resulted in waiver of all objections. See Mills v. E. Gulf Coal Preparation Co., 259
F.R.D. 118, 132 (S.D. W. Va. 2009) (“Failure to state objections specifically in conformity
with the Rules will be regarded as a waiver of those objections.”); Sabol v. Brooks, 469 F.
Supp. 2d 324, 328 (D. Md. 2006) (“[F]ailure to make particularized objections to document
requests constitutes a waiver of those objections.”).’

7. The South Carolina Court of Appeals has held that “the text of Rule 37 SCRCP tells us a

party does not even need to file a motion to compel to request a sanction for another party’s

7 See also Ex. CC, hereto, August 29, 2019, Memo to Attorneys/Parties with Discovery Motions at 2, n.2, the
Honorable Roger M. Young, Sr., South Carolina Circuit Court of the Ninth Judicial Circuit.

11
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10.

11.

12.

failure to answer a properly served discovery request.” Richardson v. Twenty-One Thousand
& no/100 Dollars ($21,000.00) United States Currency & Various Jewelry, 430 S.C. 594,
598-99, 846 S.E.2d 14, 16 (Ct. App. 2020).

At the hearing on December 19, 2022, Plaintiffs requested that the Honorable Jocelyn C.
Newman order KCSO to respond to Plaintiffs’ outstanding First Set of Discovery Requests
pursuant to the requirements of the SCRCP. See Pls. April 24, 2023, Memo., Ex. T.

At the hearing on December 19, 2022, KCSO’s counsel stated that KCSO’s answers,
responses, and document productions were “very close to being finished. ... [Plaintiffs’
counsel] Justin [Jernigan] wants them [i.e., the interrogatory answers] verified, so we have to
go get someone to verify them from the sheriff’s department.” Id., Ex. T at 11:12-16
(emphasis added).

The above quoted statements by KCSO’s counsel to Judge Newman at the December 19,
2022, hearing demonstrate that KCSO agreed to provide verified interrogatory answers to
Plaintiffs in compliance with the requirements of Rule 33(a), SCRCP.

Judge Newman ordered KCSO to provide its answers, responses, and productions — and to
fully respond with respect to the relevant records of Plaintiffs’ July 22, 2022, FOIA Request
(Compl, Ex. A) — within 20 days, i.e., by January 9, 2023.

Judge Newman’s December 19 and 28, 2022, Orders were orders “to provide or permit
discovery” pursuant to Rule 37(b)(2), SCRCP. See Kershaw County Bd. of Ed. v. US
Gypsum Co., 302 S.C. 390, 96 S.E.2d 369 (1990) (holding that an order that was entered
during a pre-suit hearing requiring the plaintiff to notify the defendant prior to beginning
asbestos abatement work was an order “to provide or permit discovery” pursuant to Rule

37(b)(2), SCRCP).

12
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13.

14.

15.

16.

17.

18.

On January 9, 2023, however, KCSO served unverified, evasive, and incomplete answers to

Interrogatory Nos. 1 to 15, and improper/incomplete responses to Request for Production No.

1. See Pls. Feb. 23, 2023, Mot., Ex. A at 3-17 (quoting Exs. B, C, D and E).

Rule 37(a)(3), SCRCP, states that “an evasive or incomplete answer is to be treated the same
as a failure to answer.”

KCSO also failed to provide any responses addressing the relevant records of Plaintiffs’ July
22,2022, FOIA Request by the court-imposed January 9, 2023, extended deadline.
Plaintiffs’ counsel followed up by sending emails on January 10 and 12, 2023, to KCSO’s
counsel requesting verified interrogatory answers, as required by Rule 33(a), SCRCP — and
as agreed to by KCSO’s counsel in December 2022 — but undersigned counsel’s January
2023 email correspondence was ignored by KCSO’s counsel. See Pls. Feb. 23, 2023, Mot.,
Ex. F.

On February 10, 2023, Plaintiffs served their Rule 11(a), 10-Day Letter describing KCSO’s
discovery and FOIA deficiencies, and requesting supplementation, correction, and/or
clarification to address these issues. See id., Ex. A at 3-17.

Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter provided KCSO with a fully
integrated document that, in summary: (7) quoted all of Plaintiffs’ respective Interrogatories
and Requests for Production that were at issue; (i7) inserted the relevant definitions into the
text of the Interrogatories, in brackets, for each of the defined terms of Plaintiffs’ First Set of
Interrogatories (i.e., the capitalized terms) for the convenience of the reader; (ii7) quoted all
of KCSO’s respective unverified Answers and Responses at issue; and (iv) provided reasons

why supplementation by KCSO was needed to provide full, complete, and understandable

13
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19.

20.

21.

22.

23

24.

25.

answers, responses, and productions in the context of the present case and pursuant to the
SCRCP. See Pls. Feb. 23, 2023, Mot., Ex. A at 3-17.

Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter was submitted to KCSO in a good

faith effort to fully address and amicably resolve the outstanding discovery and FOIA matters

in accord with the requirements of Rule 11(a), SCRCP.

KCSO did not, however, respond by addressing any of the discovery or FOIA deficiencies
described in Plaintiffs’ Rule 11(a), 10-Day Letter, and did not otherwise reach out to
Plaintiffs’ counsel to discuss these issues.

KCSO’s counsel did, however, send a brief email to Plaintiffs’ counsel on the afternoon of
February 20, 2023, indicating that KCSO was planning to provide its verified interrogatory
answers “within the next day or two;” i.e., by February 22, 2023. See Pls. Feb. 23, 2023,
Mot., Ex. F.

KCSO, yet again, failed to provide verified interrogatory answers on February 22, 2023.

. KCSO’s counsel did not otherwise contact Plaintiffs’ counsel on February 22, 2023, to

discuss the outstanding discovery/FOIA issues.

Plaintiffs were forced to file their Motion for Sanctions/Contempt on February 23, 2023,
because of KCSO’s above-described refusal to meaningfully participate in the
discovery/FOIA process.

Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt cited and was supported by

Plaintiffs’ attached February 10, 2023, Rule 11(a), 10-Day Letter (Ex. A); Plaintiffs’ First Set

of Discovery Requests (Ex. B & C); KCSO’s unverified Answers and Responses (Exs. D &
E); and related January to February 2023 email correspondence between counsel for the

Parties (Ex. F).

14

page 335

28.008¢dD0¢20Z#3aASVYD - SY3ATd NOININOD - MYHSH3M - INd 2¢:S 7T INC €20¢ - d3TId AT1VIINOHLO3 13





26.

27.

28

29.

30.

31.

32.

33.

34.

Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt described Plaintiffs efforts to
resolve the outstanding discovery and FOIA matters without the need for seeking this Court’s
intervention, and KCSO’s corresponding failure to respond or otherwise meaningfully
participate.

Plaintiffs’ counsel reached out to KCSO’s counsel in reference to Plaintiffs’ February 23,
2023, Motion for Sanctions/Contempt within the subsequent weeks after the Motion was

filed.

. Plaintiffs’ counsel did not receive any response from KCSO’s counsel regarding the pending

Motion at that time, but opposing counsel’s office manager kindly noted that Plaintiffs’
Motion would automatically be scheduled for hearing by the Clerk’s Office in due course.
Thereafter, on March 28, 2023, the Clerk’s Office published and circulated a Motions Roster
setting Plaintiffs’ February 23, 2023, Motion for Sanctions/Contempt for hearing on April
27,2023.

The March 28, 2023, Motions Roster indicated that Plaintiffs’ supporting memorandum
should be filed by April 24, 2023.

Plaintiffs’ Memorandum with attached Exhibits G to U was filed on the morning of April 24,
2023, in accord with the instructions that were provided on March 28, 2023, via the Motions
Roster.

Rule 6(d), SCRCP, states that supporting “affidavits may be served not later than two days
before the hearing.”

Plaintiffs’ Exhibit U is an affidavit of undersigned counsel verifying that supporting Exhibits
A to T are, based upon personal knowledge, true and correct copies as indicated.

Pursuant to Rule 6(d), SCRCP, Plaintiffs’ Exhibit U was a timely-filed supporting affidavit.

15
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35.

36.

37.

38.

39.

Plaintiffs’ Exhibits G, H, P, Q, R, and S were previously referred to in Plaintiffs’ February
10, 2023, Rule 11(a), 10-Day Letter (see Ex. A at 1, 4, 5, and 8), and the then yet-to-be-
received December 19, 2022, hearing transcript (Ex. T) was referenced in the February 23,
2023, Motion for Sanctions/Contempt on page 1, n.1.

Certain of Plaintiffs’ Exhibits G to T were previously submitted to Judge Newman and
KCSO with (Exhibit V, hereto) Plaintiffs’ December 16, 2022, Pre-Hearing Brief (i.e., Exs. I,
J, L, N, and O) and to KCSO in February/March 2023 (Exs. H and T); certain others were
previously produced by or otherwise within KCSO’s custody, control, and/or knowledge
(Exs. G & M); and certain others were District of South Carolina court orders involving
KCSO (Exs. Q), a Letter of the S.C. Attorney General re: FOIA (Ex. L), and April/May
2022, WIS News articles concerning recent litigation involving KCSO (Exs. R & S).

As was previously the case with Plaintiffs’ February 10, 2023, Rule 11(a), 10-Day Letter,
KCSO did not file any response to Plaintiffs’ Motion or Memorandum prior to the hearing on
April 27, 2023.

Plaintiffs’ counsel prepared tabbed/labeled three-ring binders with copies of Plaintiffs’ as-
filed Cover Page, Table of Contents, Appendix of Exhibits, Memorandum, and most pages of
Exhibits A to U to assist the Judge’s review of the Underlying Motion.

The tabbed/labeled three-ring binders prepared by Plaintiffs’ counsel were distributed to
counsel for KCSO on April 27, 2023, during the morning recess and to the Judge at the

beginning of the hearing.

16
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40.

41.

42.

43.

44,

45.

The April 27, 2023, Hearing for the Underlying Motion

At the beginning of the hearing on April 27, 2023, KCSO’s counsel made an oral Motion
asserting, for unspecified and unknown reasons, that Plaintiffs’ Underlying Motion failed to
satisfy the particularity requirements of Rule 7(b)(1), SCRCP.

KCSO’s oral Rule 7(b)(1), SCRCP, Motion suggested that Plaintiffs’ April 24, 2023,
Memorandum and Exhibits G to U had unfairly surprised and prejudiced KCSO by raising
previously unknown grounds.

Plaintiffs’ timely-filed April 24, 2023, Memorandum, however, addressed well-known
grounds previously addressed in Plaintiffs’ December 16, 2022, Pre-Hearing Brief (Ex. V,
hereto); February 10, 2023, Rule 11(a), 10-Day Letter (Ex. A); and February 23, 2023,
Motion for Sanctions/Contempt.

The Judge granted KCSO’s oral Motion pursuant to Rule 7(b)(1), SCRCP, without
discussing or addressing the factual findings or conclusions of law supporting the ruling. But
see Ellis, 433 S.E.2d at 587, 315 S.C. at 285.

After granting KCSO’s oral motion pursuant to Rule 7(b)(1), SCRCP, the Judge indicated
that both Parties would be allowed an additional thirty (30) day period following the hearing
to submit supplemental briefing via email. See also Exs. DD, hereto, May 8, 2023, to May 9,
2023, Emails re: 30-Day Supplemental Briefing Schedule.

After the hearing on April 27, 2023, Plaintiffs’ counsel discovered that Rule 7(b)(1), SCRCP,
has been interpreted to require that the movant establish resulting prejudice as a consequence
of any alleged violation of Rule 7(b)(1), SCRCP; e.g., by identifying responsive arguments
that the moving party was unjustly precluded from asserting due to the alleged violation.

See, e.g., Ex. V, hereto; M & M Group, Inc. v. Holmes, 666 S.E.2d 262, 265, 379 S.C. 468

17
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46.

47.

48.

49.

50.

(Ct. App. 2008) (holding that although the defendant did not comply with the technical
requirements of Rule 7(b)(1), SCRCP, the plaintiff waived the argument by failing to
argue/show the trial court that the technical violation “prejudiced it or caused unfair surprise
in any way”’) (citation omitted).

KCSO did not suffer any known/identifiable unfair surprise or prejudice, and, in any case,
the additional thirty (30) day supplemental briefing period gave KCSO a full opportunity to
present any potentially viable responsive arguments.

A cursory review of KCSO’s May 30, 2023, supplemental brief/Response to the Underlying
Motion reveals that — rather than opposing the relief requested by Plaintiffs’ Underlying
Motion — KCSO responded instead by providing some additional information which, of
course, Plaintiffs were forced to file the Underlying Motion to obtain.

Rule 37, SCRCP, is drafted using mandatory “shall” language and should be fairly applied as
written.

The South Carolina Supreme Court has reminded circuit court judges that “it is the duty of
the circuit court to address and resolve discovery disputes” and that the “seldom-utilized rule
for awarding fees and imposing sanctions, SCRCP 37, is available to deter discovery
abuses.” South Carolina Supreme Court, Administrative Order, 2021-06-03-02 (June 3,
2021).

Plaintiffs’ counsel believes that the Judge, based upon unconscious extrajudicial
sources/influences, expected that Plaintiffs’ counsel was to blame for the fact that KCSO and
its counsel were appearing before the Court facing an unopposed Motion for

Sanctions/Contempt at the hearing on April 27, 2023.
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