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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON


) 
)


COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580
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THOMAS H. MORGAN


Plaintiff,


V.


JOHN L. GILBERT, STUART L. FRED, BELLA 
VISTA PARTNERSHIP, A TEXAS GENERAL 
PARTNERSHIP, BOMASADA GROUP, INC., A 
TEXAS CORPORATION, BOMASADA 
INVESTMENT GROUP II, LLC, A TEXAS 
LIMITED LIABILITY COMPANY, LAURALIS 
MANAGEMENT, INC., A TEXAS 
CORPORATION AND 150 BEE STREET, LLC, 
A SOUTH CAROLINA LIMITED LIABILITY 
COMPANY,


Defendants.


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


DEFENDANTS’ JOINT 
MOTION FOR STAY 
OF EXECUTION OF 


JUDGMENT 
AND


TO REQUIRE THE 
PLAINTIFF 


TO GIVE A BOND 
PRIORITY MATTER 


EMERGENCY HEARING 
REQUESTED
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PLEASE TAKE NOTICE THAT Defendants JOHN L. GILBERT, STUART L. FRED,


Q 
O 
< 
< 
o 
Z
U 


m


0


BELLA VISTA PARTNERSHIP, A TEXAS GENERAL PARTNERSHIP, BOMASADA


GROUP, INC., A TEXAS CORPORATION, BOMASADA INVESTMENT GROUP
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II, LLC, A TEXAS LIMITED LIAILITY COMPANY, AND LAURALIS


MANAGEMENT, INC., A TEXAS CORPORATION filed their Joint Motion For Stay


o
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of Execution of Judgment and to Require Plaintiff to post a bond. Defendant 150 Bee Street,


LLC is not a party to the instant motion. NOW, pursuant to SCRCP 40(a)(2) and 40(h), the


Defendants request an emergency hearing of their Motion for Stay.


PROCEDURAL BACKGROUND


In an arbitration between the Plaintiff and these Defendants, the Arbitration Panel (the


“Panel”) issued its Final Award (the “Award”) on June 19, 2023, which awarded to Plaintiff
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against all Defendants other than 150 Bee Street, LLC damages of $2,976,234.00 and attorneys’


fees and costs in the amount of $696,509.00. On Februaiy 6, 2024, this Court denied Defendants’


Motion to Reconsider and affirmed the Panel’s Award.


On March 4, 2024, Defendants served and filed their Notice of Appeal of the Order of this


Court of February 6, 2024. A clocked copy of the Defendants’ Notice of Appeal is attached to


Defendants’ Motion for Stay as Exhibit A. This appeal is still pending before the South Carolina


Court of Appeals.


As shown in Exhibits B and C attached to Defendants’ Motion to Stay, Plaintiff seeks to


enforce the judgment based on this Court’s February 6, 2024, Order in Harris County , Texas and


in Maricopa County, Arizona during the pendency of the appeal to the South Carolina Court of


Appeals.


Plaintiff has now made an Application for Turnover After Judgment and for Appointment


of a Receiver in the District Court of Harris County, Texas (Exhibit 1 hereto) and has obtained a


hearing date of his Application of May 10,2024 (Exhibit 2 hereto). Therefore, Defendants request


for a stay from this Court has become more exigent given the timing of Plaintiff’s pursuit of


enforcement remedies in other jurisdictions, which courts in those other jurisdictions may be


hesitant to stay enforcement of the Award and this Court’s February 6, 2024 judgment locally if


this Court has not yet considered any security for its judgment and enforced its own stay of


enforcement of that judgment.


Counsel for the Defendants has asked Counsel for Morgan if Morgan will consent to this


request for an Emergency Flearing, and Morgan will not consent.


WHEREFORE, Defendants request that this Court hear Defendants’ Motion to Stay all


enforcement of its judgment on an emergency basis prior to May 10, 2024, as soon as the Court’s
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calendar permits.


WOMBLE BOND DICKINSON (US) LLP


s/Henry E. Grimball_______________
Henry E. Grimball, S.C. Bar No. 2313
Morris A. Ellison, S.C. Bar No. 1881 
5 Exchange Street (29401)
P.O. Box 999
Charleston, SC 29402 
(843) 722-3400


Attorneys for Defendants 
[Except 150 Bee Street, LLC]


April 17, 2024
Charleston, South Carolina
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2


3
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5


I


Michael W. Zimmerman (#027442) 
mz@berryriddell.com
BERRY RIDDELL LLC
6750 East Camelback Road, Suite 100
Scottsdale, Arizona 85251
(480) 385-2727 Phone
(480) 385-2757 Fax
Attorneys for Stuart L. Fred
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA


8


10


II


12


13


14


15


16


THOMAS H. MORGAN


Plaintiff,
v.


JOHN L. GILBERT; STUART L. FRED; 
BELLA VISTA PARTNERSHIP, a Texas 
general partnership; BOMAS ADA GROUP, 
INC., a Texas corporation; BOMASADA 
INVESTMENT GROUP II, LLC, a Texas 
limited liability company; LAURALIS
MANAGEMENT, INC., Texas
corporation; and 150 BEE STREET, LLC, a 
South Carolina limited liability company,


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


)


Case No.: CV2024-008927


STIPULATION TO ENTER
ORDER STAYING


ENFORCEMENT THE 
FOREIGN JUDGMENT


(Assigned to the Hon. Mary Cronin)


9


a


17 Defendants. ) 
)18


19 Plaintiff Thomas H. Morgan (“Morgan”) and Defendant Stuart Fred (“Fred”),


20 by and through undersigned counsel, hereby stipulate to entry of the proposed Stipulated


21 Order Staying Enforcement of the Foreign Judgment uploaded herewith.


22 On May 8, 2024, the South Carolina trial court entered the Order Staying


23 Enforcement of Judgment attached hereto as Exhibit 1 (the “Order”). The South


24 Carolina Order mandates that:
25
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1
Henceforth, all actions of the Plaintiff, pending


2


3


4


or
contemplated, in any jurisdiction, to enroll or enforce the 
Judgment, including creation of any liens based on the 
Judgment, are stayed until further order of this Court or the 
issuance of the remitter from any appellate court having 
jurisdiction over the Judgment, whichever is earlier.


5 See Ex. 1.


6 Therefore, pursuant to A.R.S. § 12-1704(A), counsel for Morgan and Fred hereby 


7 stipulate to immediately stay any and all enforcement of the Final Arbitration Award 


8 and Confirming Arbitration Award (the “Judgment”) in Arizona until the pending


9 appeal in the South Carolina Court of Appeals, No. 2024-000322, is concluded.


10 RESPECTUFLLY SUBMITTED this 17th day of May, 2024.
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BERRY RIDDELL LLC


By /s/ Michael W. Zimmerman
Michael W. Zimmerman
6750 East Camelback Road, Suite 100
Scottsdale, Arizona 85251
Attorneys for Plaintiffs


HAMMERMAN & HULTGREN, P.C.


By /s/ Stanley M. Hammerman (with 
permission)


Stanley M. Hammerman 
10869 N. Scottsdale Road 
Suite 103-302
Scottsdale, AZ 85254


ORIGINAL of the foregoing was electronically 
filed this 17th day of May, 2024, with the Clerk 
of the Court and


COPY of the foregoing was electronically served 
and emailed this 17th day of May, 2024 to:


Stanley M. Hammerman 
Hammerman & Hultgren, P.C. 
10869 N. Scottsdale Road 
Suite 103-302
Scottsdale, AZ 85254


/s/ Lynda Kogutkiewicz
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON


) COURT OF COMMON PLEAS
) C.A. NO. 2012-CP-10-00580


THOMAS H. MORGAN


Plaintiff,


v.


JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, 
LLC, A TEXAS LIMITED LIABILITY 
COMPANY, LAURALIS MANAGEMENT, 
INC., A TEXAS CORPORATION AND 150 
BEE STREET, LLC, A SOUTH 
CAROLINA LIMITED LIABILITY 
COMPANY,


Defendants.


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)


ORDER STAYING 
ENFORCEMENT OF 


JUDGMENT


Defendants John Gilbert, Stuart Fred, Bella Vista Partnership, Bomasada Group, Inc.


Bomasada Investment Group, II and Lauralis Management, Inc. (hereinafter, collectively, the


GG•Judgment Debtors”) have petitioned the Court to stay actions by the Plaintiff regarding this


Court’s judgment dated February 6, 2024 (hereinafter the “Judgment”) pending appeal pursuant


to S.C. Code Ann. § 18-9-130 and Rule 241, SCACR. The Judgment is currently on appeal in the


South Carolina Court of Appeals, No. 2024-000322. The Judgment Debtors have petitioned that


the Court grant a stay without requiring the posting of a supersedeas bond or any other form of


security. The Court grants the Motion of the Judgment Debtors without requiring the posting of a


bond or any form of security.
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S.C. Code Ann. § 18-9-130 grants the Court the authority to grant a stay, thereby applying


the general rule found in 241(a) SCACR with or without the posting of any type of bond.


The Court hereby grants the requested stay while the appeal of the Judgment Debtors is


pending. The Court finds, pursuant to S.C. Code Ann. § 18-9-130, that no security for the


Judgment or for enforcement against the Judgment Debtors’ real or personal property shall be


required of either Plaintiff or any Defendant during the pendency of the appeal of the Judgment.


Henceforth, all actions of the Plaintiff, pending or contemplated, in any jurisdiction, to


enroll or enforce the Judgment, including creation of any liens based on the Judgment, are stayed


until further order of this Court or the issuance of the remittitur from any appellate court having


jurisdiction over the Judgment, whichever is earlier.


IT IS SO ORDERED.


Circuit Court Judge


__________________ , 2024
Charleston, South Carolina
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Case Caption:


Case Number:


Type:


Charleston Common Pleas


Thomas H Morgan VS John L Gilbert, defendant, et al


2012CP1000580


Order/Stay


So Ordered


s/Jennifer B. McCoy #2764


Electronically signed on 2024-05-08 14:05:31 page 3 of 3
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON


IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT


m — m 
Q
0 


O Z 
o 
>


THOMAS H. MORGAN, Civil Action No. 2012-CP-10-00580 K


v.


Plaintiff,


JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, LLC, A 
TEXAS LIMITED LIABILITY COMPANY, 
LAURALIS MANAGEMENT, INC., A TEXAS 
CORPORATION, and 150 BEE STREET, LLC, A 
SOUTH CAROLINA LIMITED LIABILITY 
COMPANY,


Defendants.


MOTION TO LIFT STAY 
(RULE 241(d), SCACR) 


AND SUPPORTING MEMORANDUM
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The Plaintiff, Thomas Morgan, moves this court according to Rule 241(d), SCACR, to lift the 


stay imposed by the court in its order of May 8, 2024, based on new facts and the findings of the 


arbitration panel that the defendant Stuart L. Fred has hidden assets and misapplied funds belonging 


to others.
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FACTS


The Arbitration Award and Order Confirming It.


On January 26, 2012, the Plaintiff filed the initial Summons and Complaint in this matter and 


obtained a Temporary Restraining Order. On July 9, 2012, the parties consented to an order of the


court submitting the entire case for binding arbitration. The panel convened, and the chair directed


discovery and heard motions on pleading and discovery matters.
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The panel was a three-arbitrator panel made up of experienced lawyers chosen by the consent


of the parties that changed somewhat over the ten years, but the panel that decided the dispositive


motions and tried the case over more than a week consisted of two experienced and accomplished


members of the Charleston County Bar, H. Brewton Hagood, Chair and Paul A. Dominick, and retired


Chief Justice of the South Carolina Supreme Court Costa M. Pleicones.


Per the Third Amended Scheduling Order issued by Panel Chair Hagood on April 29, 2022,


the arbitration panel heard the Plaintiff s claims and the Defendants’ defenses and counterclaims


beginning on October 31, 2022. The parties presented live testimony at the offices of Womble Bond


Dickinson in Charleston through November 8, 2022.


The panel issued a unanimous 25-page Arbitration Award on April 10, 2023, awarding


judgment against the Defendants, except for 150 Bee Street, LLC, in the total amount of


$2,976,234.00, excluding attorneys’ fees and costs.


After considering the Defendants' motions and supporting memoranda on a Motion for


Reconsideration, the Panel issued a final award of $3,672,743.00' on June 19, 2023, resolving the award


of attorney's fees.


The Defendants then filed a Motion to Vacate the Arbitration Award, though the substance


of its Motion and memoranda read like an appeal of the arbitration award.


The Plaintiffs filed memoranda opposing the Defendants' motion and filed a countermotion


to confirm the arbitration award.


1 The amount of the judgment to date, including post-judgment interest, since confirmation of the award, is
$4,026,181.62 and increases daily.
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The Circuit Court reviewed the motions, memoranda, and exhibits submitted by the parties.


After hearing arguments of counsel for both parties on November 13, 2023, on February 6, 2024, the


Circuit Court denied the motions of the Defendants to vacate or modify the arbitration award and


confirmed the arbitrators' award.


This appeal followed.


The Findings of the Arbitration Panel as Confirmed by the Court.


The arbitrators made many findings that the Defendants hid records from the Plaintiff and


misallocated and misspent assets of the Company.


The record is replete with tactics employed by the Bomasada Defendants to inhibit 
Plaintiffs access to records of BIG II (the project construction company with the same 
ownership as the Bomasada Defendants), which, if they were as represented by Defendants, 
could have obviated much of the difference in the party’s calculations, but instead, the
Defendants effectively blocked access to these records.


(Exhibit 1, Award, page 10) (emphasis added).


The Plaintiff met his burden of proving that the Bomasada Defendants paid $1,270,872.00 
directly and improperly to themselves. This finding was based not only on the contention 
of Plaintiffs witnesses that these charges lack sufficient documentation but also on 
Defendants’ history of resistance to Plaintiff’s access to their internal records, which 
lasted through the hearing. The panel found the overarching theme of 
Defendants’ resistance to scrutiny of its records as support for the Plaintiffs position.


(Exhibit 1, Award, page 10) (emphasis added).


The Bomasada Defendants paid themselves for unsupported and improper “business 
trips” from the company’s funds. Many of these travel expenses were trips on private jets 
owned by Defendant Fred through Defendant Lauralis that were charged to the
Company. Though Defendants defended many charges as “employee bonus trips” or
“business trips,” any such use had to be reasonably related to the project, which these were
not. Golf trips and other vacations charged to the Company (African safaris and 
Mexican fishing trips) were not reasonably related to the Project. The explanation of 
“bonus trips” is also unconvincing when the trips at issue were taken primarily by the
Managing Members of a struggling project that was not completed with many unsold units.


(Exhibit 1, Award, page 17). (emphasis added).


Plaintiff proved that Defendant Fred, as a Managing Member of the Company, and 
Defendants Fred and Gilbert, as General Partners of Defendant Bella Vista, were
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grossly negligent and breached their fiduciary duty, including their duty of loyalty and
contractual duty of good faith and fair dealing. The Company was damaged as a result of
these breaches. Plaintiff also carried the burden of proving that Defendants Bomasada and 
BIG II were conduits for the breaches by Defendants Fred and Gilbert and breached their 
contracts with the Company by charging for unrelated Project expenses and were, thus, 
unjustly enriched. Plaintiff carried the burden that Defendant Lauralis was a wholly 
owned affiliate of Defendant Fred through which the Company was charged for flights 
unrelated to the Project, Lauralis and Fred were unjustly enriched, and the Company 
was damaged as a result of the wrongful charges.


(Exhibit 1, Award, page 19) (emphasis added).


During the arbitration proceeding, the Defendants claimed important financial records were


shredded in the ordinary course of business, but a key employee, Jo Ved, the Defendants’ in-house


CPA and Comptroller, testified the records were always there and she was instructed not to destroy


any documents related to Bee Street. Defendant Gilbert was in charge of keeping the records and


testified that they were kept in a storage room in the back of the Bomasada office. At a hearing before


the Arbitration Panel to compel Defendants to provide accounting records and Fred’s emails from his


Bomasada email account, Defendants said they had provided everything. That turned out to be false.


Further, there is testimony from Jo Ved, an employee of Defendants, that the payments 
received by Bomasada were treated as “profit,” an entitlement to which is not provided in any 
of the operative contractual documents. Moreover, there are the representations by the 
Defendants that their records had been destroyed. That later proved incorrect, as 
records were available at least in digital format. (Exhibit 1, Award, page 11) (emphasis 
added).


The Defendants intermingled assets between corporations and individuals and moved money back


and forth between themselves and their wholly owned entities.


While there is ample other evidence of independent actions of Defendants in breaching their 
obligations to the Company, we find that in fact the legal distinctions among the named 
Defendants is so blurred as to constitute a single enterprise under Pertuis and Walbeck. 
The melding of interests facilitated the wrongdoing here, regarding the payments to 
Bomasada, and simply add another overlay of liability for the Bomasada Defendants, 
including Fred and Gilbert.


(Exhibit 1, Award, page 13) (emphasis added).
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As just one example of the lengths to which Mr. Fted would go to steal money from his


partners and spend it for his entertainment, Mr. Fred installed a home theater system in his home in


Arizona with nearly $50,000 of cash that belonged to his partners and was to be used for the


construction of 150 Bee Street, the condominium project in Charleston. Further, Mr. Fred tried to


cover up the entry from his partners by coding the expenditure as “Club House Furnishings” at 150


Bee Street when the installation was over 2,000 miles away in Scottsdale, Arizona. (See Exhibits 2, 3,


and 4).


Mr. Fred has numerous companies and LLCs to move assets and money for his use. (Exhibit


5). Mr. Fred chose not to testify at his arbitration hearing, leaving others to do that for him. At his


deposition, he was evasive and purported not to remember the most basic details of his business,


including what his company does, even though he is the president. (See Exhibit 6, Fred Deposition,


Page 21, lines 21-25; Page 23, lines 17-25; Page 24, lines 10-12, 21-24; Page 26, lines 2-12; Page 65,


line 1-Page 67, line 5; Page 81, lines 16-20; Page 82, line 13- Page 83, line 19; Page 145, line 1-Page


145, line 8; Page 147, line 6 to Page 150, line 4; Page 152, line 8 to Page 153, line 14; Page 155, line 23


to Page 157, line 13; Page 160, line 1 to Page 163, line 20; Page 167, lines 3-16). When he was


interviewed on a podcast shortly afterward, though, he seemed to have recovered his memory and


expansively described his thorough knowledge of his company's workings. (See Exhibit 7).


The Defendants Apparent Current Financial Condition


The plaintiff has discovered that Mr. Fred, Mr. Gilbert, and Bomasada are engaged in a project


called The Liam in Huntsville, Alabama. This project threatens to divert assets belonging to the


Defendants that would otherwise be available to satisfy the Plaintiff s judgment.


Based on the research outlined in Mr. Morgan's affidavit, there is substantial apartment market


deterioration in the Huntsville market, making the project undertaking by Bomasada hard to lease and,
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therefore, difficult for the owners to refinance and pay their debt lenders and equity investors. (See
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Morgan Affidavit, paragraphs 6-12) K


The details of Bomasada's apartment project, The Liam, to the extent they can be determined


without post-judgment discovery, show that there is a high likelihood that the project is highly


leveraged and that the owners, Mr. Fred and Mr. Gilbert, will be under pressure to liquidate and move


their other assets to continue to service the debt and pay the expenses of the project. (See Morgan


Affidavit, paragraph 4)


REQUEST FOR RELIEF


The arbitration panel’s findings prove that the Defendants have hidden assets and financial


records and, based on those findings, are likely to hide assets to avoid paying this judgment.


Fraudulent Conveyances.


The Statute of Elizabeth, S.C. Code Section 27-23-10(A) prohibits fraudulent conveyances by


which debtors make property transfers to avoid debt collection by creditors. See Dennis v.


McKnight, 161 S.C. 209, 211-12, 159 S.E. 555, 556 (1931) (finding complaint stated a cause of action


for fraudulent conveyance when defendant conveyed all his property to wife with the intent of placing


it out of the reach of the plaintiff should she recover in a wrongful death action filed two weeks
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after conveyance).


Creditors may have conveyances set aside when (1) the conveyance was 'voluntary,' that is,


without consideration, and (2) it was made with a view to future indebtedness or with an actual 


fraudulent intent on the part of the grantor to defraud creditors. Mathis v. Burton, 319 S.C. 261, 265, 


460 S.E.2d 406, 408 (Ct. App. 1995). See Windsor Props., Inc. v. Dolphin Plead Constr. Co., 331 S.C. 466, 


471,498 S.E.2d 858, 860 (1998) ("Where transfers to members of the family are attacked either upon 


the ground of actual fraud or on account of their voluntary character, the law imposes the burden on







the transferee to establish both a valuable consideration and the bona fides of the transaction by clear


and convincing testimony.")


Liquidation of Assets Related to Current Alabama Project.


Based on the information in Mr. Morgan's affidavit, the Bomasada Defendants’ current project


in Alabama (The Liam) has and will put significant pressure on them to liquidate assets to meet the


financial obligations posed by that project. This pressure and any other inchnation to avoid paying this


judgment justifies this court's action to maintain the status quo and preserve the Defendants’ current


assets available to satisfy the judgment at the end of the appeal process.


Therefore, the Plaintiff respectfully requests this Court order the following:


1. Lift the stay imposed by its Order dated May 8, 2024;


2. Enjoining the Defendants from making any transfers that would constitute fraudulent


transfers under South Carolina law or violate the Statute of Elizabeth.


3. Enjoining the Defendants from making any sales or transfers of any assets owned by them


except in the ordinary course of business for valuable consideration without reporting


them to this Court in advance and depositing the proceeds of those sales to the extent the


Court allows them.


4. Requiring any distributions or other payments to the Defendants, directly or indirectly,


from the ongoing Alabama project (The Liam) be placed on deposit with this Court.


5. Declaring that the Plaintiff can perfect his judgment lien in all states where the Defendants


own property.


6. Requiring that the Defendants post a bond of $1,000,000 with this Court under the


provisions of S.C. Code Ann. § 18-9-130 (A)(1)(b).
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Respectfully submitted,
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December 10, 2024
Charleston, South Carolina


s/ WV, Andrew Gowder Jr.
W. Andrew Gowder Jr.
Austen & Gowder LLC
1629 Meeting Street, Suite A 
Charleston, SC 29405 
Telephone: (843) 727-2229
Fax: (843)-800-8533


Attorney for Plaintiff
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON


IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT
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THOMAS H. MORGAN,


Plaintiff,
v.


JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, LLC, A 
TEXAS LIMITED LIABILITY COMPANY, 
LAURALIS MANAGEMENT, INC., A TEXAS 
CORPORATION, and 150 BEE STREET, LLC, A 
SOUTH CAROLINA LIMITED LIABILITY 
COMPANY,


Defendants.


Thomas Morgan, being sworn, states as follows:


Civil Action No. 2012-CP-10-00580


AFFIDAVIT OF THOMAS MORGAN
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1. I am familiar with the facts in this affidavit and make this statement based on my knowledge,


belief and review of the most recent market information.


2. I am experienced in real estate development, having undertaken real estate development
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projects and managed real estate investments in several states in the United States.


3. I know that Bomasada, through Mr. Stuart L. Fred and Mr. John L. Gilbert, is developing


an apartment project in Huntsville, Alabama.


4. I am concerned that this project is under financial stress and that, as a result, Mr. Fred and


Mr. Gilbert will be under pressure to liquidate assets that might otherwise be available to 


satisfy my judgment against them to continue to service the debt on this current project.


EXHIBIT 9







5. Based on my experience and knowledge, I have researched their current project, The Liam,


and the general Huntsville market. This is what I have found.


Huntsville Apartment Market Deterioration


6. The Huntsville apartment market has experienced substantial deterioration, particularly for


newly constructed developments. The rapid pace of construction, driven by a surge in supply


and rising vacancy rates, has compounded financial difficulties for developers, especially


those trying to lease up newly built units. The following factors contribute to this decline.


7. Overbuilding and Market Saturation. Since 2022, Huntsville has been the fastest-


growing apartment market in the United States, with annual inventory growth far outpacing


demand. By the end of the first quarter of 2024, approximately 5,900 units were completed,


representing an astounding 15.9% increase in inventory. An additional 6,900 units are


expected to be completed by early 2025, further pushing inventory growth by 16.2%. This


level of supply expansion has overshadowed demand, resulting in rising vacancies and


making it exceedingly difficult for new developments to stabilize.


8. Declining Occupancy Rates. Due to the influx of new units, occupancy rates in Huntsville


have struggled. In April 2024, the rate fell to 93.7%, 270 basis points below the five-year-


average. With the market working to absorb new deliveries, the supply is currently


overwhelming the demand, creating a challenging environment for developers to attract


tenants, especially for newly constructed properties that require high occupancy to meet


financial expectations.


9. Falling Rent Growth and Concessions. Rent growth in Huntsville has stagnated as a


direct result of the oversupply. Developers have had to reduce rents or offer concessions to


fill vacant units. In April 2024, effective asking rents fell by 3.3% year-over-year, marking
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the 11th consecutive month of rent declines. These rent reductions are especially


problematic for newly built developments that need premium rents to cover high


construction and financing costs.


10. Impact on New Developments. Due to the market's oversupply, new developments in


Huntsville are facing extended lease-up periods, which is placing severe financial strain on


them. Developers are forced to offer lower rents and concessions, which compromises their


ability to meet loan obligations and achieve profitable operations. Rising interest rates have


also increased borrowing costs, and many of these projects are now underwater and


struggling to achieve positive cash flow.


11. Additional Economic Pressure. Huntsville's apartment market is expected to remain


under pressure due to the substantial pipeline of projects still under construction. By early


2025, the market will face another significant wave of new units, further exacerbating the


supply-demand imbalance. While job growth in Huntsville has been robust, it has not been


enough to offset the dramatic increase in apartment inventory. This oversupply will likely


result in a prolonged period of rent stagnation and below-average occupancy rates,


particularly for newer developments.


12. The Huntsville apartment market is deteriorating rapidly, with the primary challenge being
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an overwhelming supply of new units that have far outpaced demand. Newly built


developments, in particular, are bearing the brunt of this downturn, as occupancy rates have


dropped, rents are being cut, and the lease-up periods are extending far beyond initial


projections. Given the additional 6,900 units expected by early 2025, this oversupply will


worsen, leaving developers in a precarious financial position. For developers of new projects,


the Huntsville market presents significant economic risks, and many developments will likely


face ongoing challenges in achieving profitability.







Updated Findings from CoStar Report:


13. The Huntsville multifamily vacancy rate remains elevated at 18.3%, significantly above its


10-year average of 10%. (CoStar Report, Exhibit 1)


14. High levels of new supply, including over 6,500 units delivered in the past year, have


outpaced absorption rates and contributed to rising vacancies.


15. Effective rents in Huntsville declined by 2.4% year-over-year, with Class A (4 & 5 Star)


properties experiencing a sharper decline of 4.2%.


16. Bomasada's Liam project remains under construction and faces heightened financial


risks due to the challenging market conditions, including extended lease-up times and


negative rent growth.


17. The Liam is currently offering 8 weeks of free rent as a leasing concession, an indication of


the financial strain and oversupply in the market.


18. Sales activity in the Huntsville multifamily market has been exceptionally low, with just $36.3


million in sales volume over the past 12 months, far below the historical annual average


of $224 million.


The Liam Project


19. Bomasada’s 329-unit multifamily project, The Liam, was initially financed with a


Construction Loan of $46.9 million from Bryant Bank and Preferred Equity of $12 million


from Parse Capital. ( https: / /parsecap.com/asset/pref-equity-development-multifamily


27/) (Mortgage, Assignment, and Security Agreement, Exhibit 2)


20. Based on a typical 65% loan-to-value ratio, the original total project cost is likely


$72,153,846.
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21. The initial equity required for the project, calculated as the total estimated cost minus the


construction loan from Bryant Bank and the Preferred Equity Piece from Parse Capital,


would be approximately $13,253,846.


22. According to John Gilbert's testimony during the arbitration hearing, equity funding for


Bomasada’s projects came from outside sources, including individual and corporate


investors, family, and friends. Funds could also have come from Fred and Gilbert


individually.


23. The combination of delays, rising interest rates, and a weakened market means the project


is unlikely financially viable without significant additional equity. These findings highlight


the project's severe financial risks and emphasize the need for protective measures or


financial securities during the appeal process. Fred and Gilbert must raise more funds from


investors or their own pockets before the construction loan period expires.


24. I next estimated Liam's current value based on comparison sales of other newly built


properties in Huntsville and Bomasada’s actual cost basis upon completion and lease-up of


the project. I accounted for the overages caused by the construction delay, increased interest


rates, and the increased time to lease up the project due to the market collapse and


overbuilding in Huntsville.


25. Based on my review of the recent sales and refinancing data of higher-end apartment


properties in Huntsville, AL, comparable to the Liam, I determined an average of $222,000


per unit once 95% occupied and leased. Multiplying that by 329 units results in a total value


of $73,000,000.


26. Assuming a loan-to-value ratio of 70% on permanent financing, the maximum loan amount


would be $51,000,000. However, this would not produce enough proceeds for Bomasada,
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Fred, and Gilbert to pay off their preferred equity and construction loans, totaling


approximately $64,300,000.


27. The result is that Fred, Gilbert, and Bomasada would need to come up with a figure of


$13,200,000 to pay their construction loan and preferred equity.


28. Assuming the property is completed in December 2024, the additional construction time


above the 20-month typical construction period is 16 months. Adding the cost of a


minimum of 12 months of extra time to lease the property because of the overbuilding and


completion of the new building totals an additional 28 months over the initially anticipated


time. (The Liam website currently has a “Eight weeks free rent” giveaway.)


29. The additional project costs include the interest on the construction loan and the preferred


equity piece due to the delay, property taxes, and other interim operating and management


costs during the lease-up on the vacant units. They also include the additional interest due


to the increased borrowing costs due to higher interest rates during this period.


30. The borrower will owe $4,323,219 in additional interest costs due to the extended 36-month


construction and lease-up period and the increase in interest rates from 2021 to 2024.


31. This calculation assumes an even drawdown of the loan, with the loan fully utilized at the


end of construction and no significant changes in the interest rate during this extended


period.


32. For the preferred equity piece, the additional interest is approximately $7,896,000. Thus, the


total additional interest between debt and preferred equity is $12,219,000.


33. In addition to interest, the additional operating costs due to vacant units during the lease-up


period, estimated at 65% of gross rents for 12 of the additional lease-up periods, would be


approximately $2,400,000.
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34. Thus, the total estimated project costs due to construction delays, leasing delays, and interest
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equals approximately $14,000,000.


35. This, combined with the equity shortfall that will have to be covered at permanent


financing, shows that Fred, Gilbert, and Bomasada will need to find between


$20,000,000 and $30,000,000 to cover the costs of The Liam.
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36. I am entitled to be protected as a judgment holder from assets being liquidated to pay these


expenses when I should hold a superior position as a judgment creditor.


37. I respectfully request the Court's assistance in (1) entering an order preventing the


Defendants from transferring assets to make them unavailable for execution, (2) allowing


me to proceed to perfect my liens in the states where the Bomasada Defendants own


property, and (3) requiring those defendants to post a bond to the maximum extent allowed


by this state's law.


/J. /)o


Thomas H. Morgan


SWORN before me this 10th day of December, 2024
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s/ Bailey Laura Pope


Notary Public for the State of South Carolina


My Commission Expires: July 30, 2030
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