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I N D E X 

(There were no witnesses called.) 

E X H I B I '1' S 

(There were no exhibits introduced.) 
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PRO C 8 E 0 I N G S 1 

2 THE CLERK: Mr. Interpreter, I need to swear you in 

3 before we start. 

4 Please raise your right hand. 

5 (WHEREUPON, the Interpreter was sworn in.) 

6 THE CLERK: Thank you. 

7 Your Honor, this is indictment 2007-GS-23-8063, Elkin 

8 Perez indicted for failure to stop for a blue light, 

9 pleading to the same. Indictment 2007-GS-23-6267, 

10 indicted for providing false information· to police, 

11 pleading to the same. Indictment 2007-GS-23-3784, 

12 indicted for stalking~ pleading to aggravated stalking 

13 after a restraining order is issued. And indictment 

14 2007-GS-23-6268, indicted for resisting arrest with a 

15 deadly weapon, pleading to resisting arrest with assault. 

16 

17 

The first is a waiver. The rest are true bills. 

THE CLERK: Would you, please, raise your right hand. 

18 WHEREUPON, 

19 ELKIN PEREZ, 

20 after first having been duly sworn, testified as follows: 

21 THE CLERK: Thank you. 

22 THE COURT: You're Mr. Elkin Perez? 

23 THE INTERPRETER: Yes. 

24 THE COURT: Sir, I've been handed sentencing sheets 

25 for failure to stop for a blue light, giving false 

3 
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1 information to police, resisting a~rest with assault, and 

2 aggravated stalking after a restraining order. 

3 Is that your understanding of what you intend to 

4 plead to today? 

THE INTERPRETER: Yes. 5 

6 THE COURT: Sir, if ever during this process you want 

7 to talk to your lawyer, just let me know and I'll allow 

8 you to do so privately. 

9 How old are you, sir? 

10 

11 

12 

THE INTERPRETER: 50 years. 

THE COURT: How far did you go in school? 

THE INTERPRETER: University studies. I finished 

13 business administration. 

14 THE COURT: Are you married, single, divorced, 

15 widowed? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

other 

that 

THE INTERPRETER: Married. 

THE COURT: Do you have any children? 

THE INTERPRETER: Two children. 

THE COURT: Howald? 

THE INTERPRETER: One is seven years 

is three years.· 

of age, and the 

He wants to know if he should indicate to the Court 

he -- there is another child.he has been raising. 

MR. HARBIN: He claims a third child, Your Honor. 

THE COURT: And, prior to your arrest~ did you have a 
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1 job outside the home? 

THE INTERPRETER: Yes. 2 

3 

4 

5 

6 

7 

8 

9 

THE COURT: What kind of work were you doing? 

THE INTERPRETER: I worked in a packing company. 

THE COURT: Which one? 

10 

11 

THE INTERPRETER: Spam, S-P-A-M. 

THE COURT: How long had you been there? 

THE INTERPRETER: Three or four months. 

THE COURT: Did you ever serve in the military? 

THE INTERPRETER: No. 

THE COURT: How long have you been in jail on these 

12 charges? 

13 MR. HARBIN: It's 191 days, Your Honor. That's the 

14 Solicitor's number. 

15 MS. ANDERS: That's the total of all the prior 

16 incidents, and then the most recent arrest in May. 

17 THE COURT: within the last 24 hours, have you 

18 consumed any type of substance that's adversely effecting 

19 your ability to understand what we're doing? 

20 THE INTERPRETER: None. 

21 THE COURT: Have you ever been treated for any type 

22 of drug or alcohol abuse? 

23 THE INTERPRETER: No, never. 

24 THE COURT: Are you satisfied with the work of your 

25 lawyer? 

5 
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1 THE INTERPRETER: Yes. 

2 THE COURT: Have you made the decision to enter this 

3 plea freely and voluntarily? 

4 THE INTERPRETER: Yes. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: You do understand that you are presumed 

innocent of this charge, and have a right to a jury trial? 

THE INTERPRETER: I understand that, yes. 

THE COURT: And, at any triaL tha~ would take place, 

the State is the one that has the burden of proof. And 

they would have to convince all 12 people of a jury that 

. you are guilty beyond a reasonable doubt. 

Do you understand that you have a right to that 

trial? 

THE INTERPRETER: Correct. 

THE COURT: And do you wish to give up your right to 

the trial and go ahead and enter a plea? 

THE INTERPRETER: Correct. 

THE COURT: Sir, you do understand that there are 

other very important Constitutional right~ that you have 

to give up to enter a plea. You have to give up your 

right to confront and cross-examine the State's witnesses. 

You, also, have to give up your right to present a 

defense. And you have to give up your right to remain 

silent. 

Do you understand all of those rights? 
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1 THE INTERPRETER: I understand. 

2 THE COURT: And do you want to give them all up and 

3 enter the plea? 

4 THE INTERPRETER: I'm positive. 

5 THE COURT: There is no indication whether there is 

6 or is not a recommendation. 

7 MS. ANDERS: Sir, there's not a recommendation from 

8 the State. 

9 THE COURT: I'm going to put an "X" in the box with 

10 "No Recommendation," and put my initials beside it. 

11 MS. ANDERS: Yes, sir. 

12 THE COURT: Mr. Perez, please, listen to the 

13 Solicitor. She's going to give me the facts. 

14 MS. ANDERS: May it please the Court. 

15 The Defendant and the victim have children together 

16 and they did live together in Greenville County. In the 

17 fall of 2006, the victim tried to end the relationship --

18 THE COURT: Okay. You're going to need to slow down, 

19 because he's going to need to interpret. 

20 

21 

MS. ANDERS: Yes, sir. 

The Defendant refused to leave her alone. He 

22 watched --

23 

24 

MR. HARBIN: If you don't mind, he can talk over her. 

MS. ANDERS: I'll read it verbatim, if that.'s okay 

25 with you. 

7 
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THE INTERPRETER: Yes. 1 

2 MS. ANDERS: He watched her home at ali hours of the 

3 day and night and left threatening messages. On. December 

46th, 2006, the victim sought and was granted a restraining 

5 order. The Defendant continued to call and harass the 

6 victim. 

7 Between December 6th, 2006, and April 26th, 2007, the 

8 Defendant stalked the victim by watching he~ at work and 

9 at home. He called her repeatedly and threatened to 

10 kidnap the children and harm the victim. The police were 

11 called to the home numerous times and filed charges on 11 

12 of those different incidents. The Defendant was arrested 

13 on scene twice in December, once in January, and once in 

14 February. 

15 On April 26th, 2007, officers were patrolling at 

16 Hillcrest Middle School.in Greenville County. The victim 

17 drove a bus for the school. Officers located the 

18 Defendant there and attempted to arrest him and serve 

19 stalking warrants from a previous incident. The Defendant 

20 gave the officer a false name. The officer recognized the 

21 Defendant and did try to arrest him. The officer reached 

22 inside the car to turn it off. The Defendant pushed the 

23 gas while the officer had his arm inside the car. The 

24 Defendant drove away causing the officer's arm to be hit 

25 by the door jam of his car. 
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1 On npril 30th, 2007, the Defendant was driving on 

2 Miller Road in Greenville County. Officers recognized the 

3 Defendant and his car and did initiate a traffic stop. 

4 The Defendant sped up and did not stop for the blue 

5 lights. Officers cancelled the chase due to the high 

6 speed and a high danger to the community. 

7 The Defendant was arrested on May 1st, 2007, when he 

8 was located after an anonymous caller notified Crime 

9 Stoppers. 

10 THE COURT: Mr. Perez, do you believe that, as the 

11 Solicitor stated the facts, she is substantially correct? 

12 THE INTERPRETER: May I speak with my lawyer for a 

13 second? 

14 THE COURT: Yes. 

15 (Pause.) 

16 MR. HARBIN: Judge, I've spoken with my client. And 

17 he may object to the particular verbiage of it. But I've 

18 explained to him the charges and the fact that he is 

19 THE COURT: He needs to translate. 

20 MR. HARBIN: I'm sorry. 

21 And, as such, I've explained to him that even what he 

22 would object to, when he clarifies it, it still is the 

23 crime he's being indicted for and pleading to. 

24 THE COURT: Were you able to hear the statements made 

25 by your lawyer? 
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1 

2 

10 

THE INTERPRET8R:Yes. 

THE COURT: Do you agree with what your lawyer ha~ 

3 just stated to me? 

4 

5 

THE INTERPRETER: Yes. 

THE COURT: Sir, you understand the r~sistinq arrest 

6 with assault carries up to --

7 

8 

9 

10 

11 

12 

13 

14 

15 

MS. ANDERS: 10 years, sii; 

THE COURT: .-- up to 10 years? 

THE INTERPRETER: Yes. 

THE COURT: And you understand the aggravated 

stalking after a restraining order carries --

MS. ANDERS: Up to 10. 

THE COURT: -- up to 10 years as well? 

THE INTERPRETER: I understand. 

THE COURT: And the failure to stop for blue light 

16 carries up to --. 

17· 

18 

19 

20 

MS. ANDERS: Three years. 

THE COURT: -- three years? 

THE INTERPRETER: I understand. 

THE COURT: And the giving false information to law 

21 enforcement caries up to 

22 

23 

24 

25 

MS. ANDERS: 30 days. 

THE COURT: -- 30 days? 

THE INTERPRETER: I understand. 

THE COURT: Understanding the possible sentences I 
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1 could impose, do you still want to go ahead and enter the 

2 plea? 

3 

4 

THE INTERPRETER: Correct. 

THE COURT: Sir, are you guilty as indicted for 

5 giving false information to police? 

6 THE INTERPRETER: Yes. 

7 THE COURT: Are you, also, guilty of {ailure to stop 

8 for a blue light? 

9 THE INTERPRETER: Yes. 

10 THE COURT: Are you, also, guilty of aggravated 

11 stalking after a restraining order? 

12 THE INTERPRETER: Positive, yes. 

13 THE COURT: Are you, also, guilty of resisting- arrest 

14 with assault? 

15 THE INTERPRETER: Positive, yes. 

16 THE COURT: Have you been able to hear all of my 

17 questions? 

18 THE INTERPRETER: Yes. I have been able to hear. 

19 THE COURT: Have all of your answers been truthful? 

20 THE INTERPRETER: Yes. 

21 THE COURT: Discovery has been shared with the 

22 Defense? 

23 

24 

25 

MS. ANDERS: Yes, sir. 

THE COURT: Prior record? 

MS. ANDERS: He has no prior record, Your Honor. 

1 1 
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2 

12 

'rHE COURT: Anything from the victim? 

MS. ANDERS: Well, I met with her. And she says that 

3 they will not be reconciling. She's very scared .for her 

4 safety. 

5 

6 

7 

8 

9 

10 

THE 

You 

MS. 

THE 

MS. 

THE 

COURT: You need to be translating. 

said she is in fear for her safety? 

ANDERS: Yes, sir. 

COURT: Anything else? 

ANDERS: No, Your Honor. 

COURT: Anything else from the State on 

11 Mr. Perez? 

12 

13 

14 

15 

16 

MS. ANDERS: No, sir. 

THE COURT: Yes,sir, Mr. Harbin. 

MR. HARBIN: Thank you, Judge. 

May it please the Court. 

As you have heard, Mr. Perez is 50 yea~s old. He.was 

17 married to the victim .. And they had previously lived in 

18 New York for a number of years, I think 10 years. When 

19 they began to have problems, they, actually, went to 

20 counseling as a couple. NOw, this is a couple of years 

21 ago. After some time of counseling in New York, they 

22 decided to move to South Carolina. And this was an idea 

23 of sdme kind of new beginning, a new break to move to 

24 South Carolina. That was approximately a year ago. 

25 He, actually, received doctor's care here in 
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1 Greenville. He began by seeing Dr. Taylor, Dr. Robert 

2 Taylor, and then Dr. Galvarino at Marshall Pickens. He 

3 voluntarily checked himself in. And this is throughout. 

4 He's being arrested for violating and -- you know, 

5 doing things to his wife throughout this. He's trying to 

6 seek help while he's, unfortunately, being arrested and 

7 doing these acts. The long and short of it, Your Honor, 

8 is you have a 50-year-old man that had never been in 

9 trouble before and simply could not deal with losing his 

10 wife and losing his family. 

11 He is, currently, set up to go to Greenville Mental 

12 Health whenever he's available to. His family has that 

13 set up for him. And they're concerned about his stat~ as 

14 well, state of mind. 

15 Being that this is his first brush with the law --

16 and he lived in Mauldin, which is a fairly small town. 

17 They knew who he was. He was arrested repeatedly. It was 

18 easy to find him. They knew exactly where and who he was. 

19 So we're here today to plead guilty to what he has 

20 been doing over the course of time, aggravated stalking, 

21 and then two separate incidents that involved him trying 

22 to elude an officer by driving off in another -- when he 

23 was already 'in the car and driving off. 

24 All that said, Your Honor, we're not here because he 

25 has been violent. Obviously, there'S concerns about his 
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1 state of mind and why he is continuing to contact his 

2 wife, soon to be ex-wife.· But he has shared with me that 

3 he's never intended to hurt his wife, that this was. simply 

4 acts of uncontrolled passion, that he had love for his 

5 wife, that he just didn't know when to stop. I think he 

6 knows now. I've seen a difference in. him today versus 

7 when ~ first met him many months ago. 

8 And I would ask Your Honor that you consider a 

9 probationary sentence fo~ Mr. Perez. He hasn't been 

10 violent. And I believe if he gets the counseling that he 

11 was seeking before -- I think he's ready to receive.that 

12 now -~ ybu could make that a part of his probation. I 

13 believe now that he's had time to distange himself from 

14 this. And he understands that having served already 

15 nearly two thirds of a year in jail -- or half a year in 

16 jail that he simply needs to stop. 

17 THE COURT: Excuse me one second. 

18 (Pause.) 

19 

20 

THE COURT: 

MR. HARBIN: 

I'm sorry about that. Go ahead. 

I do believe that Mr. Perez might have 

21 something very short to say. 

22 And this is his sister, Ruth Perez, who would like to 

23 speak on his behalf, Judge. 

24 THE COURT: Mr. Perez, do you agree with what your 

2S lawyer just told me? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

15 

THE INTERPRETER: Correct, yes. 

THE COURT: Does she need an interpreter? 

MR. HARBIN: I believe she does, Your Honor. 

THE COURT: Ma'am, if you would, this lady right here 

in front of me is a court reporter. It's a little bit far 

back where you are, so be sure you speak up loud enough so 

both she and I can hear you. 

Start by giving us your full name, if you would. 

MS. RUTH PEREZ: Ruth Perez. 

THE COURT: All right. Yes, ma'am, Ms. Perez. 

MS. RUTH PEREZ: Okay. I'm sorry. I am nervous. 

I -- this is my' second language. And I am trying to speak 

slow. 

But I -- he'S my older brother. We come from a big 

happy family, the same mother and the same father. And I 

am to worry about my brother. I don't want to 'see my 

brother in this courtroom. I never think this happen to 

him. He tried to recuperate his family. And I understand 

maybe they -- the way you used -- he's not correct. And 

he tried to keep all the family together. 

I had my six brothers and three sisters, all -­

everybody is not divorced. This is the first divorce. 

This is the situation that happened to him. He's a good 

and excellent person in my country. He carrier [sic] in 

my country. And I see many things, but I -- them living 

15 
1-
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1 together is not -~ the marriage is not for only one 

2 person. It is for two persons. He has to understand this 

3 situation. I never think this happen t~ my brother. I 

never wanted to see my btother in this condition. 

he got two childs [sic]. I know he have two. kids. 

love his kids. He love her daughter and his son. 

understand his condition. 

But it's hard for him leaving when this 

I know 

And he 

And I 

4 

5 

6 

7 

8 

9 lady and I -~ when we went over there, I tried to 

10 make understand the lady looking for her. And she told 

11 me, I am not crazy. I don't need help, I am mother. I 

12 am· wife. And, you know, I think the woman is very 

13 important in the reiationship. And~ you know, some -- the 

14 woman can bring the man up or down. But I feel bad for my 

15 brother. 

16 THE COURT: Thank you, ma'am. 

17 Mr. Perez, do you want to talk to your lawyer? 

18 THE INTERPRETER: I merely wish to state to Your 

19 Hon'or. that at no .time was I trying to commit any 

20 infraction. I did not think that I was doing anything bad 

21 at that time. I respect the authorities. I have not 

22 damaged -- I have not caused damage to anybody. I have 

23 always believed in God and continue to believe in God. 

24 And I have not wished to cause damage to anybody. 

25 I have been through great emotional stress, also. 
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1 This emotional stress has come from my wife. To the point 

2 that we were looking fbr counseling before) and then I was 

3 looking for counseling. And that drove me to the point of 

4 trying to get psychological help here. 

S THE COURT: Thank you, sir. 

6 Were there any medical records or bills on the 

7 resisting arrest with assault? 

8 

9 

MS. ANDERS: No, sir. 

THE COURT: Any information from the victim in the 

10 stalking case as to what her desire was? 

11 MS. ANDERS: When I spoke with her, she was very, 

12 very concerned about him getting help and having a 

13 productive life in the future and leaving her alone: 

14 THE COURT: Mr. Harbin, in your involvement with your 

15 client, does he understand that now? 

16 MR. HARBIN: Judge, I believe he does. I will say 

17 that it has become abundantly clear to me that this man 

18 will benefit more than any other client that I've ever had 

19 from counseling and doctor services. 

20 THE COURT: Prior -- my concern is that prior to him 

21 receiving that counseling, is he going to be a danger to 

22 his wife? Is he going to repeat what he's done in the 

23 past? 

24 MR. HARBIN: Judge, if I may. I believe that the one 

25 thing he has realized over these many months -- and not, 

17 
I I 
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1 necessa~iiy, that he doesn't any longer care for his wife, 

2 but that he understands it. is over. I don't think he 

3 truly believed that up until maybe a few months ago. 

4 THE COURT: Who lives at 607 Willow Creek? 

5 THE INTERPRETER: NOw, I don't know. I turned in my 

6 apartment key. I rented the apartment iriFebruary. 

7 THE COURT: That's not her address? I don't need to . . 

8 know her address. 

9 MS. ANDERS: I don't believe so. 

10 THE INTERPRETER: He's planning ~n staying with his 

11 sister for now. 

12 THE COURT: Does his sister live in close proximity 

13 to the ex-wife? 

.14 THE INTERPRETER: I believe it to be approximately 

·15 three or four mile.s from there. 

16 MS. RUTH PEREZ: It's more. 

17 MR. HARBIN: Judge, my client wishes for me to tell 

18 you that he, at one time, was contemplating moving away. 

19 And he understands that your concern is simply that he 

20 doesn't have any close proximity with the victim, so he 

21 will abide by any condition you set. 

22 THE COURT: I find -- I will find that there is a 

23 SUbstantial factual basis for the pleas. I will, also, 

24 find that the Defendant's decision to enter the pleas has 

25 been made freely, voluntarily, knowingly, and 
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1 intellectually by him, and that he has received services 

2 from very competent and able legal counsel, services he's 

3 indicated to the Court he's satisfied with and has relied 

4 on in reaching the decisions he'S made. Therefore, I will 

5 accept the plea. 

6 On the indictments for resisting arrest with assault 

7 and failure to stop for blue light, the sentence of the 

8 Court will be that he will be confined to the county 

9 detention center for a period of 191 days. On the giving 

10 false information, the sentence of the Court is that he'll 

11 be sentenced to 30 days. All of those will run 

12 concurrent. And he gets credit for the time he has 

13 served. 

14 MR~ HARBIN: Judge, did that, also, include the --

15 did I mis-hear -- the stalking charge as well? 

16 THE COURT: Oh, yes. 

17 MR. HARBIN: Thank you, Judge. 

18 THE COURT: On the stalking after restraining order, 

19 the sentence of the Court is that the Defendant will be 

20 confined to the State Department of Corrections for a 

21 period of five years. That will be suspended on the time 

22 that he has served and the service of 36 months of 

23 probation, which will run concurrent with the other 

24 charges. 

25 I have indicated on the sentencing sheet special 
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1 terms and conditions of probation are going to be that 

2 he's going to need to receive his mental health counseling 

3 that has been announced to the Court. He's not to have 

4 any contact with the victim. 

5 You need to stress to him, Mr. Harbin, that's 

6 indirect or direct· contact. 

MR. HARBIN: Yes, sir. 7 

8 THE COURT: No letter~ no telephone, going by and 

9 seeing her, anything at all. The only qualifiers --

10 unless there's a Family Court that has gotten involved and 

11 has approved some type of contact, given the fact that 

12 there are children involved. 

13 Anything else? 

14 MS. ANDERS: Not from the State, Your Honor. 

15 

16 

MR. HARBIN: Nothing from the Defens.e, Your Honor. 

THE COURT: Good luck to you, sir. 

17 ****************END OF TRANSCR:tPT·OF RECORD*************** 

18 

19 

20 

21 

22 

23 

24 

25 
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STAlE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Elkin Perez, 

"pplicant, 

v, 

Stote of South Carolina, 

Rc:-;ponucnl. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. /: 

IN THE COURT Or COMMON PLEAS 
C.A. No, 20 I O-C 1'-23-9 (00 

Rf!:Tl1RN AND MO'nON TO OISM ISS 
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.... -

The Respondent, moking ils Return to the application for post-conviction relief filed 

November 4, 20 I 0 would respectfully show Ihis Court: 

I. 

The Applicant is confined in n rederal deportution facility in Livingston, Texas. The 

Applicant was indicted at the April 2007 lerm of the GrcenviJle Counly Grand Jury for stalking 

(2007-GS-23-3784) and at the August 2007 tcnn for providing false information to police (2007-

GS:'23-6267) and resisting arrest with a deadly weapon (2007-GS-23·6268). The Applicant also 

waived presen1ment to the Gnllld Jury for failure to stop for a blue light (2007-GS-23-8063). He 

was represented by H. Chase Harbin, Esquire. 

On October 10,2007, the Applicant pled guilty. He was sentenced by the Honorable J. 

Mark Hayes, J I to concurrent terms of five (5) }'cnrs suspended on time-served and thirty-six (36) 

months probation for nggrav~tcd stalkil1~, thirty (30) <Jays for proving false information to 

police, onc hundred ninety-one (191) d<lYs for resisting arrest with assault, rind one hundred 

ninety-one (191) days for failure to stop for a blue light. The Applicant did not appeal. 

Atlnched herewith and incorporated herein by reference are the records of the Greenville 
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Coullty Clcrk of COllr~ n;garding the subjct:t conviCtions. 

II. 

In the application for post-conviction relief, the Applicant alleges he is being held in 

custody unlawfully for the fo\lowingreasolls: 

1. Ineffccti vc assistance of counsel. 
2. "The judge fail to worn me thaI if ( should plea guilty I could face 

deport;ltion from U.S.A." 

III. 

The Respondent submits Ihis application for post-conviction relief should be summarily 

dismissed for failure to comply wilh Ihe tiling procedures of the Uniform Post-Conviction 

Procedure Act. S.C. Code Ann. §§ 1"7-27-10. et. seq. (2003). South Carolina Code Ann. § 17-

27-45(a) reads as follows: 

An application for relief IiIcd pursuant to this chapter musl be fiI~d within one 
. year ancr the (miry of 0 judgment of com,jerion or within one year after the 
sending of the remittitur to the lower court from an appeal or the filing of the final 
decision upon all appeal, whic,hevc,r is Inter. 

The South. Carolina Supreme Court has held the statute of limitations sholl apply to all 

applicalions filed nflerJuly r. 1996. See Peloquin v. Stilte, 321 S.C. 468, 469 S.E.2d 606 (1996). 

The Applicant pled guilty to the offenses he challenges in this application on OClober 10, 2007. 

Th~ Applicant 'was therefore required to file his application. before October 10, 2008. This 

app(ic~tion \vas filed on November 4, 20J 0, which was over two (2) years beyond the time the 

statutory filing period had,expired. 

A motion for summary judgmcnt muy properly be used to raise the defense of statute of 

limitations. See McDonnell v. Consoiidated Scll. Disl. of Aiken, J 15 S.C. 487, 489, 445 S.E.2d 

638,639 (1994). In addition, S.C. Code Ann. § 17.27.70(c) (2003) authorizes the Court \0 

2 
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"gr,anl a motion oy eilher pany for sU,mmary Jisposilion of [an] application when il nppcars fronl 

the plclldings .. , lhutthcrc is no genuine issue of llIaterial rnet and the moving parly is entitled 10 

judgment 'as a mutter l1f law." Therefore, the Respondent rcqucsl!j thut this Court summarily 

dismiss the application lor post conviction relief for failure: (0 file within Ihe time mandated by 

the Post-Conviction Procedure Act. 

IV. 

Regarding the allegation about deportation consequences, the Applicant "ppcafs to be 

referring to a recent United Stotes Supreme Court case. In Padilla v. KenIUck)!, _ U.S. _, 

130 S. Ct. 1473 (2010), the United Stales Supreme Court found that attorneys who fail to advise 

or misadvise non-citizen clients about potential deportation consequences have provided 

deficiclllrepresentalion. The Respondent submils, however, thaI this holding does not apply in 

the instant CDse bec<1usc it is nOI meant to be app/ied retroactively. See United States v. 

Hernandez-Monreal, No. JO~4777, 2010 WI... 5027195 at ., (4th Cir. Dec. G, 2010) (noting 

«nothing in the Padilla ded~iol1 indicales that it is retroactively applicable to cases on collateral 

review"). Th~ holding in Padilla is clearly a new rule, but not a watershed rule. As such, the 

Respondent submits the Applicant is not entitled to disregard the one-year statute of limitations 

nnd proceed 10 an evidentiary hearing. 

V. 
. . 

The Respondent denies cHch allegation nol expressly admitted, qualified or explained. 

VI. 

WHEREFORE, havin~ made its Return and Motion 10 Dismiss, the Respondenlrequests 

the mutter be summarily dislllis!'cd. 

3 
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I 
I 

\(; February ____ : 20.11 

By: 

4 

Respectfully submillc<.1, 

ALAN WILSON· 
Attorney General 

JOHN W. MCINTOSH 
Oepul)' Attorney General 

SALLEY W; ELLlOTT 
Assistant Deputy Attorney General 

KAREN C. RATIGAN 
Assistant Attorney General 

P.O. Box 11549· 
Columbia, S.C. 292ll 
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STA I'"E OF SOUTH CAROLINA 

COUNTY OF (jREr;.NVILLl~ 

ELKIN PEREZ 

:\ pplicllnt, 

v:> 

STATE OF SOUTH CAROLINA, 

Respo'nd'ent 

) 
) 

) 

) 
') 
) 

) 

) 
) 
) 
) 

) 
) 
) 
) 
) 

IN TliE COURT OF COMMON PLI::,\S 

.20 ( o-c P-23 -t)' L 00 

,\FFIDAVrr OF SERVICE BY MAIL 

I, I am an I.!mploy~e of th~ Respondent in the ~Ibove~aptioned action. 
'r 
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:t Regular communicaLioq. by mail'exisls lhroughout the: State of So\ith Carolina ,U1d that this is a 
propt:l' circ.umst~U1ce of service by mail. " 

3. I have this day :;erved a'copy.ofthQ n.et~rn il.n~ MoHoJ\,to' Disl1,1is8 in the ~bove~captiQned matter 
on the fol1owj'n~ per~on by dcposil!ng.sam~ in lt~e,(Jhiteq: Slut~\$'l1lai,h postage 'prepaid:, 

EJk.i,n ~eret, ID#;A,.09?-286-8~4) 
fAU Sec"II:b Adult D.<:' ' 
J400,F[\-f.350 Soidh< ' 
Liviilgsfbtl TX 77jSl 

DATED-this- 16th dllY of February, 20 I (... 

"""'\ ~ -" -...... - ~. " ~, ( 1 ~ .,---

'JuJY\. " Carey, r~1 Assi:>tunt 
For Regpond.~nt 
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ELKIN PEREZ, 

STATE OF SOUTH CAROLINA 
COUNTY OF GREENV1LLE 

IN THE COURT OF COMMON PLEAS 

Applicant, 

v. 

STATE OF SOUTH: CAROLINA, 
Respondent. 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true copy of the Conditional Order of Dismissal has 

been served upon the applicant by mailing one (1) copy in the United States mail, postage prepaid, 

addressed to: 

Elkin Perez, ID#A·099-286':880 
lAB Secure Adult D.C. 
3400 FM 350 South 
Livingston TX 77351 

. This 2nd day of March, 2011. 

SWO~N to before Ole this 2nd day of Minch, 2011. 



STATE OF SOUTH CAROLINA ') 
) 

COUNTY OF GREENVILLE ) 
) 

Elkin Perez, ) 
) 

Applicnnt, ) 
) 

v. ) 
) 

State of South Carolina, ) 
) 

Respondent. ) 
) 

IN TilE COURT OF COMMON PLEAS 
C.". No. 2010-CP-2J-9100 

" : ~ .~.~ 
":-,1 

\.:,"i~l": . : .:.: j 
CONDITIONAL ORDER OF ,fiSlYt'ISSA.L 

'~ •. ,. I . 

rn '" 
ot.1:; " 
o (71 c.. ; ',',?' , -:::;;.c) 
~ ~~I ~y! '~~~'I 

\.J 

This matter comes before the COUlt by way of an Application for Post-Conviction Relief 

tiled November 4, 2010. 'The Respondent made its Return, requesting the application be 

summarily dismissed. 

I. 

The Applicant is confined in a federal deportation facility in Livingston, Texas. The 

Applicant was indicted at the April 2007 term of the Greenville County Grand Jury for stalking 

(2007-GS-23-3784) and at the August 2007 tenn for providing false information to police (2007-

OS-23-6267) and resisting arrest with a deadly weapon (2007-GS-23-6268). The Applicant also 

waived presentmen~ to the Grand Jury for failure to step for a blue light (2007-0S-23-8063). He 

was represented by H. Chase Harbin, Esquire. 

On October 10.2007, the Applicant pled guilty. He was sentenced by the Honorable J. 

Mark Hayes, II to concurrent terms of tive (5) years suspended on time-served and thirty-six (36) 

months probation for aggravated stalking, thirty (30) days for proving false information to 

poli~e, one hundred ninety-one (191) days for resisting arrest with assault, nnd one hundred 

ninety-one (191) days for failure to stop for a blue light. The Applicant did not appeal. 

33 



34 

II. 

In the PCR application, th~ Applicant mnkl!s the following allegations: 

I. Ineffective assistance of COLlI1~el. 
7.. "The judgo fail to worn mt: thut if I should plea guilty ( could fnct;. 

deportation from U.S.A." 

HI. 

This Court tinds this mutter should be summarily dismissed because the Applicant failed 

to comply with the filing procedures of the Uniform Post~Conviction Procedure Act. S.C. Code 

Ann. §§ 17-27-10, et. ~.(2003). Specifically, section 17 -27-45(a) reads as follows: 

An application for relief tiled pursuant to this chapter must be filed within one 
year after the entry of a judgment of conviction or within one year after the 
sending of the remittitur to the lower court from an appeal or the filing of the final 
decision upon an appeal, whichever is later. . 

The Applicant pled guilty to the offenses he challenges in this application on October 10, 2007. 

The Applicant was therefore required to file his appJicationbefore October 10, 2008. This 

application was filed on November 4, 2010, which was more than two (2) years after the 

statutory tiling period had expired. 

A motioll for summary judgment may properly be used to raise the defense of statute of 

limitations. Se~ McDonnell v. Consolidated Sch. Dist. Of Aiken, 315 S.C. 487, 489. 445 S.E.2d 

638, 639 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to 

"grant a motion by either party for summary disposition of [anJ application when it appears from· 

the pleadings ... that there is no genuine issue of material fact and that the moving party is 

entitled to judgment as a matter of law." 

IV. 

This Court notes the Applicant has.raised an issue about whether he was properly advised 



of potential deportation. In Padilla v. K..:nlUcky, _ U.S ... __ ' 130 S. Ct. 1'~7J (2010), the 

lJlliteu States Supreme Court fOllnd Ihat attorneys who tilil 10 advise or misadvise non-citizen 

clients about potential deportation consequences have provided deficient representation. This 

Court finds, however, that tbis holding does not apply in the instant case because it is not meant 

to be applied retroactively. See United States v. Hernandez-Monreal, No. t 0-4777, 20 t 0 WL 

5027195 at :I< I (4th Cir. Dec. 6, 20 I 0) {noting "nothing in the Padilla decision indicates that it is 

retroactively applicable to cases on collateral review"}. The holding in Padilla is clearly a new 

rule, but not a watershed rule. As such, this Court finds the Applicant is not entitled to disregard 

the ,one-year statute of limitations and proceed to an evidentiary hearing. 

v. 

Based upon its' review of the pleadings in this matter, this Court expresses its intent to 

summarily dismiss this matter unless the Applicant advises this Court with specific reasons, 

factual or legal, why it should not dismiss the matter in its entirety. The Applicant is granted 

twenty (20) days from the date of service of this Order upon him to show why this Order should 

not become final by filing any reasons he may have with the Clerk of Court for Greenville 

County, South Carolina, and also by filing a copy of his reasons with the Office of the Attorney 

General, Attn: Karen C. Ratigan, Post Office Box 11549, Columbia, South Carolina, 29211. 

ANDITISSOORDEREDthis~ayof ~ ,2011. 

.,. 
. & ,?/ /~L--e;-South Cnrolina. 

-~~ 
Robin B. Stilwell . 
Chief Administrative Judge 
Thirteenth Judicial Circuit 
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STATE SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Elkin Perez, 

v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
C.A. No. 2010-CP-23-9100 

MOTION TO CONSIDER 

With regards of my, P.C.R. No 2010-CP-:23-9100, and according to Ms. Karen C. 
Ratigan, Respondent's Attorney. I would like explaiJl the-reasons why I did not claim my 
rights to present my P.C~R.application m the time frame that the law requires it. 

1st- I was not advise that! should present any application by the cOurt, nor the 
lawyer H. chase Harbin, who represented me in this case, and with I haven't had any 
communicate him, but not able to. -

2nd-That I was spec ting that the sentence should be presented to the probation's 
Judge to be recortsidered, with it was revoked on February 13th, 2009, and by order of -
the honorable Judge Patterson, who give a new sentence, who require from me seven 
mon~s oftime serVe, lie also gave me credit for time serve on those seven months that I 
hav~·afready serve, and I have a copy oftrus new sentence. -

3rd-The Honorable Judge Patterson, gave me a new sentence until NovA, 2010, I 
have been detained, with out any_legal help, and with out funs and knowl~dge on my­
behalf. 

4th-As a support on my case. see; 
Padilla V. Kentucky, 130 S. CT. 1473; 176 

L.Ed.2nd284 (2010), people v. Caban, 5 N.Y. 3rd 143;800 N.Y.S. 2J,1d,7.0 (4005), 
Strickland. Washington. 466 U.S. 668; 1045.CT. 2052 (1 984).Pendilig --Collateral 

:.;;: ; ... - ,-~. Ch~lel1ges or post- Convi~tion-Motion do not affect the finality of conviction for 
deportability or inadmissibility purposes. Paredes v. Attorney General U.S., 528 F. 3rd 
196·(3rd. Cir. 2008). Aguilera-Enriquez y. Immigration and Naturalization Service, 516 
F.2nd 565 (6th Cir. 1975); Okabe v. Irnriligration and Naturalization Service,671 F. 2nd 
863 (5th Cir. 1982). Ho.wever, a'Collateral attack whichresultsin a vocation of the 

'~"J •• ;. • 

",-" 
• :"1, .-" 

).J .' .) 



c·.~A '.~ N ,)-.- 20-. ~c. i'J~ 7.-;J) --'''}L 0 0 

N\Ml.h (]·2 ., 'loLl . 
Pa ~\!l 'Z.. 

!: . 

• j.';; S··· .\' ..... .. 
Judgment eliminates the conviction altogether for purpose ofImmigration Clnd 
Nationality Act. Sawkov v. Immigration and Naturalization Service, 314 F. 2nd 34 (3rd 
Cir. I 963).Cnlz- Sanchez v. Inunigration and Naturalization Service, 438 F. 2nd 1087 
(7th Cir.1971); Matter of lbarra-Obando, 12 I. and N. Dec. 576,1966 WL 14403 (RI.A. 
1966); matter of sirhan, Et AI. ,13 1. and N. and Dec. 592, 1979 WL 18744 (B.LA. 1970). 

5th-That in those time 1 don't have any problem with Immigration and 
Naturalization Service. 

I want to thank you for taking my letter in consideration, and for understand ing 
the emergency ormy request in my case, spec ting the P.C.R. to be granted on behalf of 
the Honorable Judge Robin B. Stilwell, Administrative Judge thirteenth judicial circuit. 

Respectfully submitted, this March 02.2011. 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Elkin Perez, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------~--------~----~) 

IN THE COURT OF COMMON PLEAS 
C.A. No. 20l0-CP-23-9\OO 

..... :~ 

\ 
.. r:;: 

.~ 

. 'r. 

.) 
,,~ .. 

This matter comes before the Court by way of an application for pos~,;.conYiction relief 

(peR) filed November 4, 2010. The Respondent made its return on February 16,2011, 

requesting the application be summarily dismissed based upon the expiration of the statute of 

I imitations. 

Pursuant to this request, and after reviewing the pleadings in this matter and all of the 

records attached thereto, this Court issued a Conditional Order of Dismissal signed February 22, 

2011 and filed February 28, 2011, provisionally denying and dismissing this action, while giving 

the Applicant twenty (20) days from the date of service of said Order in which to show why the . . 

dismissal should not become final. Attached to this Final Order and incorporated herein by 

reference is a Certificate of Service dated March 2, 20U, serving the above-mentioned 

Conditional Order of Dismissal on the Applicant. 

In a document captioned "Motion to Consider" and dated March 2, 2011, the Applicant 

appe~s to argue he was not advised he could file a peR application. The Applicant appears to 

argue for the first time that he is challenging the probation revocation hearing (held on February 
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13,2009) from related to the convictions he pled guilty to on October 10,2007, and not the 

convictions themsc[ves. The Applicant cites the case of Padilla v. Kentucky. 

This Court has revit;wcd the Applicant's response to the Conditional Order of Dismissal 

in its entirety, ill conjunction with the original pleadings, and finds a sufficient reason has not 

been shown why the Conditional Order of Dismissal should not become final. 

The Uniform Post-Conviction Procedure Act specifically states the statute of limitations 

for the tiling of a PCR application is "one year after the entry of a judgment of conviction or 

within one year after the sending of the remittitur to the lower court from an appeal or the filing 

of the final decision upon an appeal, whichever is later." S.C. Code § 17-27-4S(a) (Supp. 2003) 

(emphasis added). Theretore, as the Applicant's probation was revoked on February 13, 2009, 

the one-year time limit expired on February 13,2010. See id. The App1icant, however, filed this 

PCR application on November 4, 20 I o. 

The Applicant's argument that the recent Padilla opinion supports his claim for relief is 

without merit. In Padilla v. Kentucky. _ U.S. _, 130 S. Ct. 1473 (2010), the United States 

Supreme Court found that attorneys who fail to advise or misadvise non-citizen clients about 

potential deportation' consequences have provided deficient representation. This Court finds, 

however, that this holding does not apply in the instant case because it is not meant to be applied 

retroactively. See United States v. Hernandez-Monreal. No. 10-4777, 2010 WL 5027195 at "'1 " 

(4th Cir. Dec. 6, 2010) (noting "nothing in the Padilla decision indicates that it is retroactively 

applicable to cases on collateral review"). The holding in Padilla is clearly a new LUle, but not a 

watershed rule. See Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060 (1989). As such, this Cowt 

finds the Applicant cannot circumvent the one-year statute of limitations. 
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, ' 

IT IS THEREFORE ORDERED that, for the reasons set forth in this COllrt's 

Conditional Order of DismIssal, the Application for PCR is hereby denied and dismissed with 

prejudice.. . . ~------:'?t..~ 

AND IT IS SO ORDERED this _~ dad~\L- ,20lL 

.. ~ 
'~'~ 

~in--, "e' , 

~ ~I uE' , South Carolina. 

Chief Administrative Judge 
Thirteenth Judicial Circuit 

J 



t!tue ~Uprelne ([ouct of $)outu Q.Carolina 

DANIEL E. SHEAROUSE 
CLERK OF COURT 

BRENDA F. SHEALY 
CHIEF OGPUTY CLERK 

Elkin Perez 
3400 FM 350 South 
Livingston, TX 77351 

Re: Perez, Elkin v. The State 

Dear Mr. Perez: 

- June 14,2011 

POST OFFICE 80X 11330 
COLUMOIA, SOUTH CAROLINA 2nl1 

(603) 734-1060 

FAX (603) 734-1499 

This Office has received a notice of appeal in the above post-conviCtion relief 
action. Since the order o(the circuit court determined that this action is barred as 
being untimely under the statute of limitations, Rule 243(c), SCACR, requires you· 
to provide a written explanation as to why this determination was improper. This 
explanation must contain sufficient facts, argument and citation to legal authority 
to show that there is art arg'!lable basis for asserting that the determination by the 
'lower court was improper. The failure to make a sufficient showing may result in 
the dismissal of this matter. 

I ask that you provide the explanation required by Rule 243 (c) within twenty (20) 
days of the date of this letter. 

Very truly yburs, 

DES/jj 

cc: Assistant Attorney General Karen Ratigan 
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S.C. SUPREME COUR.T 

THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM GREENVILLE COUNty 
Court of COl11I1ion Pleas 

Robin B. Chief Adminlstrative Judge Thirteenth Judicial Circuit 

Case No 20 1 O~CP~ 23~091 00 

Elkin Perez 
Petitioner 

V. , 
States South Carolina 

Respondent 

Dear Honorable Supreme Court 
Atte: The Honorable Judge Daniel E. Shearouse 
Clerk, Supreme Court of South Carolina 
Post Office Box 11330 
Columbi~ South Carolina 29211:, 

, Phone No (803) 134~ 1 080; Fax No (803) 734-1499 

'I am responding to yow: letter received on June 17, 2011, and ~ated on June 14. 
2011; I am telling you that lower Court deterinination was incorrect. I would belit!ve that 
because I was'origin~ly sentenced in case indictment # 2007-0S-23 03784, and was 
given a suspended ~entellc'e on October l~, 2001, but my sentence was reiv.o~ed on 
February 13, 2909;'!Uld I received new sentenCe of seven months time served; with this 
sentence, and subsequent incarceration until November 4, 2010, 'I was without (no 
professional) legal representation, and was never notificated of the consequences of my 
pleading guilty to resentencing. 

Subsequently, my Sixth Amendment Constitutional Right, to be notificatedof 
consequences by my lawyer as per case law of Padilla V.S Kentucky 130 S. CT. 1473; 
176 L. Ed. 2nd 284 (2010). I would not even be entertaining this' Motion for AppeaI,·ifI 
had been givellcompetent legal advice about my possibility. of deportation which was not 
a first sentence, Imd probation. I looking for a P.C.R. for original charge, and more, to the 
fact that I was never made aware of s~tute of limitations of Appeal process;, also I did not 
lmow of my legal right to Appeal. I would pray that you given me an extension of six 
months from June 27, 2011~ so than may explore getting pto-bono help in preparing this 
Appeal. I am writing the sta.te bar ofthe great State of S.C.~ for a list of people or groups, 

, which may help 'me. I can only pray'that you grant my reqlles~ for I feel was subject to 
several inadequate representations, r am working as hard as is possible to m~et your lines. 



THE STATE OF SOUTH CAROLfNA 
'[n the'Sllp(eme Court 
June 26, 2011 
Page 2 of2 

Case No 2010-CP-23-09100 

My detainment in Livingston, Texas by Immigration IlIld Enforcement (I.C.E.) 
custody limits my ability to defend my self. 1 would ask for an equal and fair chance for 
you to hear my case. . 

I would like you to fax me back, an address of state bat of S. C., and also an 
address, and phone number of any pro-bono legal aid organization, and an address for 
State laws school of S.C. 

I want to thank you, for taking my letter in consideration, and for understand the 
emergency of my case. 

C.C. Assistant Attorney General Karen C. Ratigan 

Date: June 26, 2011 

our; 

In Perez 
34 0 In 350 South 

LivingSton, Texa.9 77351 
Phone No: (936) 967-8000 ext: 246 

. Fax No; (936) 967-884~ 

Note: This letter was written by my co-detainee Byron Hodgson (100 River meadow's 
Rd. Wiffiberley, Texas 78676), because I do not have a completed, and functioning 
understand of the English language, which make's my case even more difficult to explain. 

Sincerely; 

Bzt~ ---
. Byron Hodgson 

PROOF OF SERVICE 

I certify that I have served this letter on the Defendant's Attorney Karen C. 
Ratigan, B.ar No. post Office Box 11~49, Cohunbia, ~outh Carolina 29211-1549: by 
depositing a cop)' of it in the United States Mail, portage prepaid on Jlme 26, 011, __ _ 
Respectfully; 

45 
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0n :-n;,,,',:!!: OF SOlJTll CAROLl~.. ) 

X.COUNTY OF Gre~e~n~vi~ll_e _______ ) 
STATE VS. ~ 

Elkin Perez } 
AKA: ___ ). 

Race: .J1_.__ Sex: M Age: _~50::...-_) 
DOB: ~ SSII-: ~." ~2 '.. ----) 
Address: _ ) 

.,; ImpsonVtlle, ;:jt; .4~QlS I ) 

DLIF: Q1l5047S1 SID#: ) 

IN Tln~ _ .JUH.T OF GF;NERAL SI!:SSlONS 

lNDlCTMENT/CASE#: 2007GS2303781 

NW#: ' H824743 
Date of Offense: \ 2/6/2006 - 41k<5"",/2~O""O'1-7_-,--
S.C. Code § : ':..o:6...::-0:,=.3...::-1..:...73::..:0"""(B:::,)"--______ _ 

CDR Code If.: 2401 
--~~--------------------

SENTENCE. 'SHEET, 

In disposition oflhe said indictment comes now the Defendant who Was 0 CONVICTED OF or 00· PLEADS 
TO: AIZQ!(lvated Stalking - AFTER A RESTRAINING ORDER IS ISSUED 

in violation of . §. 16~03-1730(B) of the S.C. Code of Laws, bearing CDR Code IJ ,-=2-=4-:-::01=-::=----'--,~:_:_=__:::_::__:_=_ 
P.g NON-VIOLENT DVIOLENT o SERlO US o MOST SERIOUS ,'OMandatory GPS(CSC 0§17-25-45 

, , w/minor 1st or Lewd Act) 
The Char~e '5: As fndlcted, o Lesser Included Offense, ODefendant Waives Presentment to Orand Jury. • . (Defendant inilial). 
The pic Without Negotiations or Recommendation, 0 Negotiated Sentence, ,0' Recommendation by the State. 

ATTES :' .. . .' aO~, ' _' \f\ (] /\ ... " ' 
Sol' it r: Det9faUt 'l-l ~m~endant 

FORE, the Defenda~s commited to t~e State Department or Corrections, 0 County Detention Center. 
for a determinate tcnn or ~ days/months! sOunder the Youthful Qtt:nder Act not to exceed __ year,ll 
andl to pay a fine of $ , ; provid at upon the service of bb days/monthsfyears 

, .; plus costs and assessments as. applicable"'; the balance is suspended with probation for 
n onthsl ears and s~bject to South Carolina Department of Probation, Parole and Pardon Services standard cOTl~(1ttlons 

ation, which are 'incorporated by reference. 
ONCURRENT or 0 CONSECUTIVE to sentence on: ____ ~ __ ----:----__ -
he Defendant is to be given credit for time ~rved ursuant to S.C. Code § 24·1 3-40 to be calculated and applied 

by teState Department of Corrections. '?t \ ' 
o The Defendant Is tobe placed on the Central Re try ofCbild Abuse and Neglect pursuant to S.C. Code § 11-25-135 

SPECIAL CONDITIONS: 
o RESTITUTION: 0 Heard, 0 Waived, o Ordered PTUP 

_____ dayslhours Public Service Employment 
Obtain OED . 
Attend Voc. Reha,b. or Job Corp. ______ _ 

Total: $ plus 20% fee: $ 
PaymentTerms:~ __________________________ ___ 

o set by SCDPPPS ______ --'-_______ _ 

Recipient: eM~ ~~;:'S~·i~~' oI<Fine: -------"------$------- _A~us:cOuns'~ 
______ 0 0 testing __ --'-____ _ 

§ 14-1-206 (Assessments 107.5 %) $ . Fine lUay be pd. in equal, consecutive weekly/monthly 
§ 14·1-21l(A)(l)(ConvSwcharge) $100 S 100 .~() pmts.ofS beginning 

§ 14-1-211 (A)(2)(DUI Surcharge) $100 $ $ paid to Public Defender Fund 
§ .56-5-2995 (OUr Assessment) $12 

---,,-----
§. 35.13 (public DetlProb) $500 S 
§ 73.3, 1B TP (law Enforce. F\mding) $25 --:::S--{)AC;::-=.,"",O=-O=-.-
§ 33.7, IB TP (Drug Court Surcharge) $100 $ 
§ 50-21-1 14(BUl I3reath Test Pee) $50 --:-i----- .. 
§ 56-5-2942(1) (Vehicle Assessment) $40/ea ~$ ____ _ 

3% toCounly (i(paidin instnUments) .s ----'----, 
TOTAL $ 

Clerk of CourV Depuly Clerk 

Co,",, RePO,"r:~Uw. =fu~ 
, ~~J. . bcg\fL~ . SCCN217 (912006) 

- = 



~
ST':1:E OF SOUTH CAROLL'1f\' 

. 'OVNTY OF Greenville 
TATE vs. 

Elkin Perez 

) 
) 
) 
) 
) 

AKA: ______________________________ ) 

Race: H Sex: _~ "np.~ 50 ) 
DOD: -.O.6.·2J·1257 83#: ~. 'J ) 

Address: ) 
) 

DL#: 101014760 SID#: ) 

IN TIlE t.,'.IURT OF GENERAL :).ESSIONS 

IN DICTMENT/CASE#: 2007032306267 
tVWfI: f567735 
Date of Offense: _4.ll./2hl6{L/2~O!.O"'.L.7 ______ _ 

, S.C. Code § ; -!.:16~-.!..;17~·0~7.!:2.::..!5(.=:.B~) _____ _ 
CDRCode#:.~l~2~2J~ ____________ __ 

SENTENCE SHEET 

. In disposition of the said indictment comes now the Defendant who was 0 CONVICTED OF or lID PLEADS 
TO: Givinl! false information to law enforcement 

In violation of 9 16~17-0725(B) oflhl) g.C. Code of Laws, bearing CDR Code # -=1~27::23==:----;=~-=-=--:-::", 
~ NON-VIOLENT OVlOLENT o SERIOUS OMOST SERiOUS OMandatory GPS(CSC O§11-25-45 

, w/minor 1st or Lewd Act) 

~
Charge is: ~ As Indlcled, o Lesser lncluded Offenso, ODefendant Waives Presentment to Grand Jury. (Derendant initial) 

C plea is: ~ WithoutNegotiations or Recommendation, 0 Negotiated Sentence, 'l(Z0 Recommendat;on by Ille Stat •. 

TIEST: ~ .<:,.,,' ~ ~A . 
Sohe or: ~t '. mey t'&'i>8fendant 

BFORE, the Defend ted to th~ 0 State Department of Corrections, 'ri' County Detention Center, 
for a detemlinatc term of days onthslyears or 0 under the Youthful Offender lJ-not to exceed __ years 
and/or to pay a fUle oU ; provided that upon the service of days/months/years andlor payment 
of$ ; plus costs an assessments as applicable·, the balance is suspended with probation for 
months/years and subject to South Carolina Department of Probation, Parole and Pardon Servlce~ standard conditions. of 

~
Obation, which aro jncorpor~ted by reference. '. 

CONCURRENT or 0 CONSECUTIVE to sentence on: ____________ _ 
e Defendant is to be glven credit for time SEPUIsuant to s.c. Code § 24-13-40 to be calculated and applied 

by tbe State Department of Corrections. \t:\ \ . ; o The Defendant is to be placed on the Central Re of Child Abuse and Neglect pursuant to S.C. Code §11-2S-J3S 

SPECIAL CONDITIONS: o RESTITUTfON: 0 Heard, 0 Waived, 0 Ordered PTUP· _---,,...-__________ _ 
Total: $ _____ plus 20% fee: $ 
PaymentTenns:~ ________________________ ___ 
o set by SCDPPPS _____________ _ 

Recipient ______________ -:-____ _ 

·Fine: $ 

§ 14-1-206 (Assessments 107.5 %) S 
§ 14-1~211(A){I)(Conv Surcharge) S\OO $ I DO -~o 
§ 14-1-21 t(A){2) (DUl Surcharge) $100 --=$,...--_____ _ 
§ 56-5-2995 (DUI Assessment) $12 S --:-----
§ 35.13 (PublfcDcflProb) $500 -.-::$:..-"..--::,....-, ___ 

§ 73.3, IB TP (Law Enforce. Funding) $25 -::$-.J~r.,c,..5L-.:...' C)=..;,:C>~ 
§ 33.7, IBTP (Drug Court Surcharge) $100 _$ _____ _ 
§ 50~21-114(BU1BreiuhTestFee) $50 $ --'-----
§ 56~5-2942(J) (yehicle Assessment) $40/ea ~S~ ___ __ 
3% to County (ifpald In Inslallments) _S~ ____ _ 

TOTAL S 

-------·1l~~~~~h~~e-\~~·~~----
Court Reporter: _~.l>~.D-~( ~L-__________ _ 

'H' 

____ dayslhours .Public Service Employment 
ObtainGBQ 
Attend Voo. Rehab. or Job Corp • ..;..---. _____ _ 
May serve WIB begining 
Substance Abuse Counseling _______ _ 
Random DrugfAlcohol testing ________ _ 
Fine may be pd. In equal. consecutive weekly/monthly 
prots. of S beginning ______ __ 

$ paid to Public Defender Fund 
Oilier: ____________________ __ 

SCCN217 (912006) 
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~1~.~w~,~ ....... wrr ~~_L ________________________ __ 

STA'J;.E OV SOUTH CAROLINA ) IN THE COlJRT OF GENERAL SESSIONS 
) 

~ COUNTY OF Greenville) 
STATB VS. ~ fNDICTMENTfCASE#: 2007GS230626S 

A/W#~ 1567737 Elkin Perez ) 
-----------------~~~--------~---AKA: ________________________ ~ ____ ) 

Ra<:c: H Sex' ~A SO) 
DOB: 06-23-1957 SSIr. ' .... ""~IV.J't ) 

Date of Offet)se): _4-':-12""6-e..12""O"-"Ou.7-:----__ -'---___ _ 
S.C. Code § : .....;:..:l6:..:;,0::.=3--'·0""6.::;25::..-________ _ 
CDR Code #:--=2:.:,.3.:;,;52:...-________ _ 

Addrcsa:. ) 
Slril1JSonville, ~\; ~~Q01- ) SENTENCE SHEET 

DL#: ...J.Q1044760 SlD#: ) 
I, 

In disposition of the said indictment comes now the Defendantwho wils 0 CONVICTED OF or 00 PLEADS 
TO: RESISTING ARREST WITH ASSAULT 
in violation of § 16.09.0320(3) of the S.C. Code of Laws. bearing CDR Code # 0256 
~ NON·VIOLENT. OVIOLENT OSERlOUS OMOST SERlOUS OMandatory G~PS.,-,(:-::C-:-SC-::-'"'--O=§-:-17.,...-2,,-5,---4-:--5 

~ 
.. . . . w/minor 1st or Lewd Act) 

. 

e chargels:,.9 As Indicted, ®Lesser Included Offenso;ODefendant Waives Prellenlnicnt to Grand Jwy: . (Defendant initial) 
e plea is: !2l\ Without Negotiations or Recommendation, 0 Negotiated Sentence, 0 Recommendation by the State. 

T ST: -. ~. . .. \.~ . 
. \. .. . 

Sol cit r: .. . IJedant 1\f~y 1'&rl5etendant 

. REF RE, tho Defen~· seed to the 0 State Department of Corrections, WCounty Detention Center, 
for a ioate tenn of . ays/ onthslyears orO under the YOllth!ulOf!ender .lc;'~ottoexceed __ years 
andlor to pay a fino oU· ; provided that upon the service of . days/months/years and/or payment 
of $ ; plus costs and assessments as applicable.; the balance is suspended with probation for 
monthslyears and.subject to South Carolina Department of Probation, Parole and Pardon Services standard· conditions of 

~
ation, .which are incorporated by reference. ..... 
CONCURRENT or 0 CONSECUTIVE to sentence on: . . . 
The Defendant is to be given creditfi~· ~'Jl'ilse~pursuant to S.C. COde § 24-l3-40 to be calculated and applied . 

y the State Department of Corrections. , . . . 
o The Defendant is to be placed OR the e it . Regi of Child Abuse and Neglect pursuant to S:C. Code § 17-25-13 S 

SPECIAL CONDmONSt 
o RESTITUTION: o Heard, 0 Waived,. 0 Ordered PTUP 
Total: $ plus 20% fec: $ . _______ _ 
PaymentTenns: ____ ~~ ________________ ___ 

o set by SCDPPPS ____ ~--_---_--

__ ___ . days/hours Public Service Employment 
ObtainGED 

. Attend Voc. Rehab. or Job Corp. _~ ____ _ 

. Recipient: ________ --' __ ---:-____ --'-_ 

"Fine: $ 

§ 14-1-206 (Assessments 107.5 %) $. 

§ 14-1-211(A)(l)(Conv Surcbarge) $100 $ (00. 00 
§ 14-1-21 i(A)(2) (Out Surcharge) SlOG $ 
§ 56-5-2995 (DUI Assessment) $12 --;1;$,..--------

May serve WIE begining 
Substance Abuse Counseling 
Random Drug/Alcohol testing 
Fine may be pd. in equal, consecutive weekly/monthly 
prnts. aU . .. beginning 

$ paid to Publio Defender 'fund . 
Other: ____ --'--___ -'-_______ _ 

§ 35.13 (Public Deti'Prob) $500 $ 
§ 73.3, IB TP (Law Bnforce. Funding) $25 ---:-S-J,.-=-S:=-. ().,...-:=-()--
§ 33.1, 18 TP (Drug Court Surcharge) $100 --:;;$:-.=-"I!...:....=...:=---

§ 50-2l-114(BUl Breath Test Fee) . $50 $ 
§ 56-5-2942(1) ~Vehlcle Assessment) $40/ea .,--::$_..,.,....,~~ _____ 
J% to County (ifpafd in installments) $' , " . 

. ' .J" 
TOTAL $ 

"':'" , 

Clerk of Court! Deputy Clerk 

Court Report(;)r:FWl . .. 
SCCN217 (9/2006) 



) 

Greenville ) 

STAlE OF SOUTH CAROLINA 

h .co~~rrY OF 
~ STArE 

) 
VS. ) 

Elkin Perez ) 
---------------=~~~------------AKA: _______________________________ ) 

Race: H S~x: M . _ Age: 50 ) 
DOB: 06-23-1957 SSIf" ) 
AJdress: ) 

) 
DU: .....1'-'0 lL.!.1.d.lSOa4:.L75.ut~ ___ S1D#: --------) 

IN TIlE C •• JUT 01,' Gli:m:llA L S)~SSIONS 

INDICTJllffiNT/CASE#: D 9- ' '?}lJ III 1:, 

NWff: H824J96 
Oate of Offense: 4/30,....,12""0'-"0 ...... 7 _______ _ 
s.c. Code § : 56-05-0750(8)( I) 

con Code 1#: 0065 
----------~-----

SENTENCE SHEET 

In disposition of the said indictment comes now the Defendant who was 0 CONVICTED OF or !Xl PLEADS 
TO: Traffic. Failure To Stoo For Blue Lillht 

in violation of § 56-05-07S0(B)(l} of the S.C. Code of Laws. bearing CDR Code # ,",,070,,",,65=-=~--:=--:-__ 
g:g NON-VlOLENT DVTOLENT OSERlOUS o MOST SERIOUS OMandatory GPS(CSC rl§ 17-25-45 

w/minor 1 st or Lewd Act) 
l' II ch ge is: ~ As Indicted, OLesser Included Offense. ODelbndant Waives Presentment to Grand Jury. (Defendant initial) 

~ Without Negotiations or Recommendation, 0 NegotIated Sentence. 0 Recommendation \)y the State. 

~ . A "'"ey for of,nd.nl 

FORE, the Defend nl's cOState D~partment of Corrections, '}J County Detention Center. 
for a detenninate term of days onths/years orO under the Youtbful Offender ~ot to exceed __ years 
andlor to pay a fine of $ ; provided that upon the service of days/months/years andlor payment 
of $ ; plus costs a assessments as applicable"; the balance is suspended with probation for 
months/years and subject to South Carolina Department of Probation. Parole and Pardon Services standard conditions of 

~
batiOn. which are incorporated by reference. . 
CONCURRENT or 0 CONSECUTIVE to sentence on: . 

e Defendant is to be given credit for J~ ~e~d J!ursuant to S.C. Code § 24-13-40 to be calculated and applied 
by the Sta.te Department of Corrections. '-1 .I . 
o The Defendant is to be placed on the Central Re of Child Abuse and Neglect pursuant to S.C. Code § 17 -25-135 

SPECIAL CONDITIONS: 
o RESTITUTION: 0 Heard. 0 Waived, 0 Ordered PTUP 
Total: $ ::--____ plus 20% fee: $ 
Payment Tenns:. __________________________ ___ 
o set by SCDPPPS ____________ _ 

Recipient: ____ ...,..-________________ . ___ _ 

"Pine: oS 

§ 14-1-206 (Assessments 107.5 %) S ------§ 14-1-21 t(A)(l) (Conv Surcharge) $100 S 100.C:\O 
§ 14-1-211{A)(2)(DUf Surcharge) S100 S 
§ 56-5-2995 (DUI Assessment) $12 ---"S,------

§ 35.13 (Public DeflProb) $500 $ 
§ 73.3. IB TP (Law Enforce. Funding) $25 ---c-S-:-·,,;;. .... 5:=-, W-::-::,,--
§ 33:1,IBTP(DrugCourtSurcharge) $100 ----::$,--___ _ 
§ SO-21.114(BUIBreath Test Fce) $50 --;:$ ____ _ 

. § 56-5-2942(1) (Vehicle Assessment) $'l0/e.'l --=:$ ____ _ 

J% to COWlly (if paid in installments) __ $ ____ _ 

TOTAL $ 

Clerk of Court/ Deputy Clerk 

Court Reporter: 7"~~='--".::.,--,---------

____ days/hours Public Service Employment 

OhtainGED 
Attend Vou. Rehab. or lob Corp. _______ _ 
May serye W IE begining 
Substance Abuse Counseling _________ _ 

Random Drug/Alcohol testing 
Fine may be pd. in equal, consecutive weekly/monthly 
pmfs. of $ beginning 

$ paid to Public Defender Fund 
Oilier: ______________________ _ 
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::i'l' ATE: U F' : iOUT IiU\ l{() r. J: W\ ) 
) 

C:OUN'L'Y 0 ~~ C;RI!: E:NV T L LE: ) 
) 
) 
) 

STATE Of SOUTH CAROLINA ) 
I?LAI NTI ff) 

vs. ) 
j 

ELKIN PEREZ ) 
DEfENDANT) ------------_._--=-----

COf)[{'l' OE' CENI·:r<.AL :11~:S!J [()N~:; 

201.0-CP-)1-':llOO 

TRANSCRIPT Of RECORD 

february 13, 2009 
Greenville, South Carolina 

B E FOR E: 

THE flONORABLE LARRY R. PATTERSON, Judge. 

A P P 8 A RAN C & s: 

ATREZ fLEMINGS, PROBATION AGENT 

CAROLINE HORLBECK, ESQ. 
Attorney for th~ Defendant 

J.\I? r~ [L II r:~ !\!WN 
l)t I: i.,_:i:1L r»IH"t l<"':!poct".er 



I N D E X o F WIT N E SSE S 

( [C) - Deno tes I n Carne r.:1 

(DW) - Denotes De[c:n:38 rl'l.Ltn~~ss 
(SW) - Denotes state's Witness 

There were no witnesses. 

E X H I BIT S 

There were no Exhibits. 
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2 Tin.: COURT: AlL riqht., Ute d(jreement? 

AGENT ~LE;MINGS: ~3even rnonl:hs, credit [or t: Lme 

4 !"3erved, ti.m(.;! to satisfy the monies and tE-)rminate the c,-;!se. 

5 

6 

'7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

?3 

) [­
c .. 1 

THE COURT: All right, is that the agreement? 

MS. HORLBECK: Yes, ~ir. Thank you, Your Honor. 

THE COURT: All right, thank you. 

(WHEREUPON, the proceedings were concluded.) 



53 

... -' .... ~- ... - .... -.. - ...... -- ..... -... --- .... " .-.... -..... - -.- -.---

J 

I) STATE: Of ::;OUTH CAROLINA 

5 COUNTY Of GREENVILLE 

6 

7 

8 I, APRIL P. HERRON, Official Court Reporter for the 

9 Thirteenth Judicial Circuit of the State of South 

10 Carolina, do hereby certify that the foregoing isa true, 

11 accurate and complete Transcript of Record of the 

12 proceedings had and evidence introduced in the trial of 

13 the captioned case, relative to appeal, in the Court of 

14 .General Sessions for Greenville county, South Carolina, on 

15 the 13th day of february, 2009. 

16 I do further certify that I am neither of kin, 

17 counsel nor interest to any party hereto. 

18 

L9 
Ju 1 Y 29, 2010 

:20 

.) ') : :JP-_~CQt.(C"tiYL 
Al?R[L P. 111::1~.IWN, COI.IL"t 1{1::~()t"l(~r 

-.," .. ; 
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.l~r . .. 
Crnalnd by U'e S",1\I1 CNcllM Oopat\rnent of Probatloo. t'.)1()(q nnd Pardon SOMcDI 

. ~l?rtJ7J 
IN THE COURT OF GENERAL S'E.SSIONI 

...... "tuo 

STATE OF SOUTH CAROLINA 

County of f\ ( ~ ,J'i \ \ ~ <1._ INDICTMENT#: .. _ I· 
-oo( -GS- d~ .~ 03/8<-( 

STATE VS. Probatlon~s: w~-z.;s-()a-dtJT1 " 

C\ (\ (\ Qe.re.z:: Nama of OrIgInal Offense: f}qc;1!/W41ed ,ShtrI,.t'rj 
OrIginal NW#: Jf? ~ '-I, tl'i . AKA: 

Race: 
006: 
SSN: 

.510#: 

\\ Sex: 
Lo -22.- IC\.S-'l 
Iii .• 

oH '2~".yo 

Data of Original Offense: '9/&1 /6b·~ t/ /.;) t.. ~7 
ConvictIon S.C. Code §: / u ;'03-/73 0 .. 

Conviction CDR Code #:.~~~ 7 
OrigInal Sentence: 5 ti$ $~ J (.p ~~ r---.r;-

ORDER 
The (lbove named defendant has M!" charged with violating the conditions of probaUon ordered on /0 LLV...J£1. In the Court of 
General Sessions of f1~,/iIe- . COUl'lty, and/or the additional COndltl~7i by the Court In probation. 
COPtlI)US!1 ordel'8(s) i6SUed on ..3/;)4 (~ ? , as set rorth in the attach tra (6) O~$) dated _.,.-_ 

U It;-; ,,~ • After healing \he avklanca and being duly advised, In the ~" 0 defe1ldsnt, I ffnd Ihat tbe abcv~ 
named e(etKIant has vlolated ~ foJIClwlng CO/ldillon(&) of probation: (tlst by number or 1nc!k:at9 epeclal ctlMlllonJ "pRlvIded In thO alfllfavll) 

. il,7)'1}/O . , . 

T~ON.IT IS ORDERED that: If 
\he suspended sentence be revoked and the abOve n\\med defendant be reqUiTed 10 selW __ _ 
of the original ssntQfloe; a"~y , • 

o the suspended sentence be revoked and !he above named defendant be required to seniG monthslyears of \he ariglnal 
sentence and/or pay $ . ; thereuPQn to be.relnslated on probation, subject to the condHlons sel forth In the attached 
order and not Inconsistent with tl'll$ order.· . 

o the above namW defendant rs continued on probation 8S provided for In ths original sentence., SUbJect to the Conditions set forth 
Ihoretn and not Incon$lstf1lnt with this order.. ~ ..,', 

. . . ~ ~~~ 

a probatlCln Is ~uced to tlme selVed under supeMslon and the defendant 18 dIscharged fcom supervT&lon o!'(il1ls d~~8 
. . .. .. , ; ~ o@h 

o the above named defendant Is placed OR active electronic monitoring pursuant to §23--3-540 (man<latcry If ~etl@~:tlf8t degree 
criminal simla' conduct with a mInot or lewd act; discretionary If convicted of any other applicable Bex offe. agaiK$t~lnlnor). . . . . . .. .. ~~~ 

a Additional Conditions ~rder6d by th8_COU~. "0 0 p 8 . 
-,-- me. -tb ~~ '5. ~~ -F. :r~ -- \ ,.. gn§} 

- ~M~~S ll. '\ 'S . ~. -' 
--.\~~ \r.::)Ct.-'. ~~'\c~ 

.~ The defendant Is given credit for pre-revocatIon hearing detentIOn time on current probation vlolatlon io be calculated and applied 
by the SO Department of CorrectlOll8. 

The defendant h~S prevIously served -B..l.. months/years on thIs sentence. 
(split sentanca IInIa and/or prfcr pariJaI re~tIon ome) 

a Tha defendant was previously placed on active electronic monitoring pursuant to 3-540. _ . / ./ . 

nIls \:5 dey of \<)0 , We><J, ;/I ... J;~' 
;?:{~~. ,$0 P I~L"jUdl~~~ 

You are hureby adv~~ t/!aIlJrnjer the III'N 1118 Coon may lit any ~mq revoke or modll't ally condlUOfI oIlhls probsllon; ImpQS4 ally /uwM condltions·1t deems proper; or extend ~ur . '. 
period 01 prob.rllcxt not to ruo:eed live (51 ~1ra AI eny timd Ylilhll1lhe period Of)'OUr Probe(k)n. the Cowt may Nlqu/re )'011 to wtve any jlaII 01 1M o~lI1al ..,nhlnC4 ImJ)O&')d. 

ThiS Is 10 cer1Ify (hut I haVQ read. or haYe had road !xl fM, 11\8 order and the eOndl1Jons 1.t 0<Jt Inaraln. 130ro&.lo compl-f will! such COOditi'ons .nJ U,e CIIl(1ditloo. 01 my atlaclled 
piQ~t1on Qrder during the pe.sod 01 mY prcb.1l1cn. t 11:<-• ." torAIViXl a COW 01 ttlf~ Court', O<der Md ~1I .1t;.cIvn4n(7. . 

Offender's SlgiHl.tuflf 

Stoned thIs ---,, __ day of 
Dav Month 

Foon II (Stock) RevI,lon: C . Revtslon 08te 01-31-2008 

Yeal 

w"ne~by 

• at sc 
City 

Copv DI.lrillUUon~ W(e.{;ferl< 01 Co\J.l; Yeltow-sCDC: Ptnk.Qlfender flte: Gokl-Ortander 



- ~ .. '» '/ 

urI) e $>uprellle Q[o u rt of ~o uti) Q[nro(( lHl 

Elkin Perez, Petitioner, 

v. 

State of South Carolina, Respondent. 

ORDER 

The Division of Appellate Defense is hereby appointed to 

represent the petitioner in this matter. The petition for a writ of certiorari and 

appendix shall be served and filed within forty (45) days of the date of this 

order. 

Tn addition to any other questions that Appellate Defense may 

raise in the petition, the parties shall also address the following questions: 

(I) fs the decision of Padilla v. Kentucky, __ U.8,_, 130 S.Ct. 
1473, 176 L.E.2d 284 (20 I 0), to be applied retroactively in 
a post-conviction rcliefaction'? See Teague v, Lane, 489 
U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989) .. 

(2) fr Pac/iI/a is to be applied retroactively OJ1 collateral review, 
did the post-conviction relief judge err in determining Ihat 
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this claim is bart'cd by the statute of limitations? See S.C. 
CoJc Ann. § l7-27A5(B) (Supp. 2{)1 0). 

IT [S SO ORDERED. 

------. __ ....... .. 
-I'--_~_---==-_-"-:~::r-__ "---_C. J. 

Columbia, South Carolina 

July 7, 2011 

cc: Division of Appellate Defense 
Assistant Attorney General Karen Ratigan 
Mr. Elkin Perez 



UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE OF IMMIGRA nON REVIEW 

BOARD OF IMMIGRATION APPEALS 
CLERK'S OFFICE 

P.O. Box 8530 
Falls Church) Virginia 22041 

DETAINED 

In the Matter of: 
) 
) 
) 
) 
) 
) 
) 
) 

Elkin Perez IN REMOVAL PROCEEDING 

itA MOnON REQUESTING aN AUTOMATIC 
STAY OF REMOV AL" 

BEFORE BOARD OF IMMIGRATION APPEALS (B.LA.) 
"A MOTION REQUESTING AN AUTOMATIC 

STAY OF REMOVAL" 

I respectfully direct this before the B.I.A. Judges, with the purpose of requesting 
that my Immigration case, which I am currently facing with the E.O.I.R., be thoroughly 
reviewed in accordance with the standards recently established by the Federal 
Government, and the president of the republic Sir Barack Obama; given in which I am 
being detained in Polk County Detention Facility by I.C.E. 

. . With the same respect, I request that all evidence, motions, and docwnents that I 
have presented be taken in to account, as part of this investigation. As I have 
demonstrated in detail, the problem which I find my self in is, and was caused by a 
family break up in my relationship only, and not by any other kind of crime. The issue at 
hand, is that all this has not been investigated thoroughly in depth; the criminal charges 
whiCh were placed against me were Stalking, False Infonnation, Fail to Stop at a Blue 
Light) Resisting Arrest; and in particular, the Domestic Violence, charge were mistaken. 
Do to the misrepresentation7 and ineffective assistance of collIlBel {Hill V. Lockhart, 474 
U.S. 52 (l985)}, which represented me during the entire Criminal Court Process I ended 
up pleading guilty involuntarily, and not intelligently {Bradshaw V. Stumpf, 545 U.S. 
175, 182-83 (2005)}, {Abrams V. State 176 MD App 600 (2007)} 

As you know, there are some documents that I haven't been able to sent yet, I am 
still waiting on Government Institutions, such as The Criminal Court for Bronx, N.Y., . 
The New York Police Department, The District Attorney for The Republic of Colombia, 
and others. 

With this Motion, I am sending a copy of the Order issue by the Supreme Court of 
South Carolina; that demonstrates, and appoints The Division of Appellate Defense as 
my representative to assist me on my Post Conviction Relief (P.c.R.) case, which is in 
front of the Supreme Court. There are a~k dates, and deadlines noted on this document. 
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itA MOTION REQUESTING AN AUTOMATIC 
STAY OF REMOVAL" 

August 30,2011 
Page two of two 

A# 099-286-880 

With all this, I would like to request the B.I.A. Judges, to consider my removal, and to 
please postpone it, until a definitive decision is given on my P.C.R. case, that is before 
the Supreme Court of South Carolina; and also the process in connection with the 
decision given by the Honorable Judge Howard Rose. 

1 am also, sending a copy of the letter given by my appointed defense attorney, 
requesting that I remain in the U.S.A. untila decision bas been taken in the Supreme 
Court of South Carolina on my P.C.R. matter, from my October 10, 2007 case. 

I want to thank you for the attention given to my petition, and for all the help that 
[ may be granted, so that I may finally put and end to this very hard process I have been 
dealing with by my self, and without the help ofan attorney, and with very Little 
resources 'as a detained under the custody ofI.C.E. 

Dated: August 30,2011 


