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' QUESTIONS PRESENTED
'PETITIONER’S STATEMENT OF QUESTION

Did the PCR court erred [sic] in finding counsel was effective when he failed to request a
circumstantial evidence charge pursuant to State v. Logan in a case dependent upon circumstantial
evidence and the credibility of a single w1tness‘7

RESPONDENT’S COUNTERSTATEMENT OF QUESTIONS

L. Whether the PCR court correctly found Petitioner faiied to prove he was kprej'udiced by
’ Counsel not requesting a State v. Logan charge because the trial court gave a proper jury
charge in conformity with State v. Grippon and State v. Cherry.

II. Whether the PCR court correctly found Petitioner failed to prove prejudice by failing to
prove there’s a reasonable probability the result of trial would have been different if the
Logan charge had been given because the State did not rely heavily on circumstantial
evidence since there was direct evidence from the testimony of Petitioner’s cousin that
Petitioner shot her and her husband.



STATEMENT OF THE CASE

In November 201 6 the Dorchester County Grand J ury 1ndlcted Damon R11ey (“Petltloner”) ’
;for two- (2) counts of attempted murder (2016 GS 18 1105; 1106) and possess1on of a Weapon :
: durlng the comrnlss1on of a violent crlme (;2016-GS-1 8-1 107). On August 19-21, 2019, Petltloner :
proceeded to a jury trial v_before theHonorable Maite Murphy. Assi,stant solicitor Michael Spears |
pro_secuted ;the.case. »_Petitioner was represented by Chad D. Shelton, E'sq;(‘.‘Counselﬁ). The jury
, convicted Petitioner as. indicted. 'ludge Murphy sentenced Petitionerto'_a consecutive sentence of
thirty (30) years for each count of attempted»murder to run concurrent to a five (5) year sentence
for the weapon charge. ’ | | B

- On October 24, 201 9 a notice of appeal was ﬁled Pet1t1oner was represented on appeal by E

B Appellate Defender Joanna K. Delany On April 6 2022 follow1ng bneﬁng and W1thout oral ,

argument, the Court of Appeals afﬁrmed the conv1ct10ns and sentences afﬁrmmg the tr1al court’
admiss1on of a v1deo of Petltloner posmg w1th a gun under the identity. exceptlon of Rule 404
SCRE and ﬁndlng the danger of unfalr preJudice d1d not substantlally outweigh the probatlver |

- value of the evidence under Rule 403, SCRE. The Rennttltur was sent on April 25,2022,

-On April 29, 2022, Petitioner timely ﬁled a PCR alleging ineffective assistance of counsel; o

 On October 27 2023, Respondent ﬁled 1ts Return. On February 8, 2024, an ev1dent1ary heanng

was convened before the Honorable Paul M. Burch Petltloner was present and represented by ip _

- ) M1chae1 H Llfsey, Esq. Ass1stant Attomey General BryanT. Hall represented Respondent Judge
- »Burch_; denied and dlsmissed the apphcat_ion, ﬁnding‘Petrtloner falledto meet hrs burden.; Th1s .

petition for a writ of certiorari followed.



STATEMENT OF THE FACTS

Kimberlee Felder (“Victim” orv “Feldéf?’), Petitioner’s cousin, testified that she and her
husband, Carsheme Dinkins (“Dinkins”) were driving after a night out. (App. 105). Felder testified
while the couple was stopped at a red light, Petitioner pulled up next to their car and fired several

| gunshots at her and Dinkins. (App. 105-07). Felder testified that she was shot in the face, and
Dink'iné was shot in the arm. (App. 108; 136). Afterwards, Dinkins drove himself and Felder to
the hospital. (App. 110).

Officer Jécob Cramer heard gunshots and responded to the scene, where he found shell
casings. (App. 158). The vehicle fhat Felder and Dinkins had driveh was towed from the h‘ospitalr
and searched by law enforcement. (App. 143). Officers found bullet projectiles and bullet holes in
the véhicle. (App. 148). Officers obtained arrest warrants for attempted murder. (App. 202-04).

Sometime after, Cramer conducted a traffic stop on a vehicle matching the descriptioh of |
the vehicle Petitioner was seen getting into. (App. 162-63). When Petitioner was ordered out of

“the car and asked his name, he replied, “Damon Riley. I know I gotr warrants, just put me in the'
car.” (App. 166-67). Cramer found a Glock 19 gun;bbeside Petitioner’s ID card in the location
where Petitioner had been sitting. (App. 168).

Chad Smith, an expert in firearms analysis, testified that all thirteen (13) .9mm cartridges
found at the scene were fired from Petitioner’s gun. (App. 283-83). Officers obtained a search
warrant for Petitioner’s phone, which revealed that he was headed to Summerville, the location of
the shooting, on the night of the shooting. (App. 239). A video of Petitioner holding and pointing
a gﬁn was found on his cellphong; it was determined that the_ gun in the video was a Glock 19.

(App. 257).



STANDARD OF REVIEW

,App'erllavte courts give great deference to the PCR court’s factual findings and will uphold
them if there is any evidence of probative value in the record to support them. Sellner v. State,r
416 S.‘C. 606, 610, 787 S.E.2d 525, 527 (2016). However, appellate courts will review thePCR
court’s conclusions of law de novo and will reverse if the PCR court’s decisions are‘controlled by
an error of law. Jamison v. State, 410 S.C. 456, 465? 765 S:E.2d 123, 127 (2014).

To establish ineffcctive assistance of counsel, the PCR applicant must prove (1) counsel’s
performance fell below an objective standard ‘of reasonableness under prevailing professional
norms (i.e. deficient performance), and (2) the applicant sustained prejudice as a result of counsel’s
deficient performance. Strickland v. Washington, 466 U.S. 668, 687-88 (1984); Cherrj/ v. State,
300 S.C. 115, 117-18, 386 S.E.2d 624,‘ 625 (1989). To establish prejudice,‘the applicant must
prove “there is a reasonable probability that, but for counsel's unprofessional errors, the result of

- the proceedihg would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625
(quoting Striqklana’, 466 U.S. at 694). | |

| Counsel is strongly presumed to have rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgment. Butler v. State, 286 S.C. 441, 334
S.E.2d 813 (1985). Applicant must overcome this presumption to receive relief. Cherry, 300 S.C.
at 118, 386 S.E.2d at 625, When evaluating a claim for ineffective assistance of counsel, the court
is to examine counsel’s conduct by the law available at the time of trial and “every effort be made
to eliminafe the distorting effects of hindsight.”. Edwqra’s v. State, 392 S.C. 449, 456, 710 S.E.2d

60, 64 (2011) (quoting Strickland, 466 U.S. at 639).



ARGUMENT

I ~ The PCR court correctly found that Petltloner failed to prove he was prejudiced by
' Counsel not requesting a State v. Logan charge because the trial court gave a proper
charge on clrcumstantlal evidence in conformlty with State v. Grippon and State v.
Cherry '
- Petitioner failed to meet his burden of proving Counsel was ineffective for not recluesti’n’g
: aState v. Logan charge on'circumstantial evidence because the trial court gave a correct and proper :
,"charge on circumstantial eVidenCe. A jury charge is correct if, when read as a whole, co’ntains,the
correct deﬁn1t10n and adequately covers the law. State v. Adkins, 353 S.C. 312,318- 19 57 7 S.E.2d
| 460, 464 (Ct App 2003) Aj Jury charge that is substantially correct and covers the law does not
require reversal. Id. In evaluating whether a PCR apphcant has suffered pre_]udlce as aresult of a
| jury- charge, the jury c_harge must be viewed in its entirety and not in isolation. Gibbs v. State,i403
SC 484, 495—96, ‘744' S.E.2d 170,176 (72()173) (afﬁi‘rning the PCR court’s finding that an'applicant
failed to prcVe prejudice for couns’el’s’ failure to request an alibi jury charge, given the clarity of
“the tnal court’s jury .charge on the State’s burden to prove identity beyond a reasonable doubt
(citation ornitted)). |
In Logan, the Supreme Court held that criminal defendants may request that the trial court
add.the following language to its jury charge on circumstantial evidence as follows:
-. ‘..to vthe extent the State relies on circumstantial evidence, all of the circumstances
‘must be consistent with each other, and when taken together, must point

conclusively to the guilt of the accused beyond a reasonable doubt. If these

circumstances merely portray the defendant ] behav1or as suspicious, the proof has
failed.”

- Statev. ngan, 405 S.C. 83, 747 S.E.2d 444 (2013).
The Court stated that its holding. does not prevent the trial court from instructing the jury
using the circumstantial evidence charge provided in Grippon and Cherry but if requested by the

E defendant, the trial court must give the circumstantial evidence charge from Logan. Id. at 99-00,



747 S.E. 2d at 452 53 (empha51s added) The c1rcumstant1a1 ev1dence charge from Grzppon and
o reafﬁrmed by Cherry, is as follows:

There are two types of evidence which are generally presented during a trial — d1rect' 5
_and circumstantial evidence. Direct evidence is testimony of a person who asserts

or claims to- have actual knowledge of a fact, such as an eyewitness. Circumstantial -
evidence is proof of a chain of facts and circumstances indicating the existence of

- afact. The law makes absolutely no distinction between the weight or value to be
given to either direct or circumstantial evidence. Nor is a greater degree of certainty
requlred of 01rcumstant1a1 evidence than of direct evidence. You should weigh all
‘the evidence in the case. After weighing all the evidence, if you are not convinced
of the gullt of the defendant beyond a reasonable doubt, youn must find the defendant
not guilty.

State v. Grippon, 327 S.C. 79, 489 S.E.2d:'462 (1997):; State v C'herry, 361 S.C. 588, 601,606
. S.E.2d 475, 482 (2004) (holding the Grippon charge as “the sole and exclusive charge to be given
‘7 in_‘circumstantial evidence cases...along with a proper reasonable doubt instruction.”). Unless a "
~defendant requests the Logan charge, the trial court is required to give a circumstantial evidence
~ charge in conformity with Grippon and Cherry. Logan, 405 S.C. at 99-00, 747 S.E.2d at 452-53.
In Petitioner’s trial, Counsel did not requiesta Logan charge, and the trial judge charged
“the jury on circumstantial evidence using the language from Grippon and Cherry Verbatim,A as
follows: :
There are two types of ev1dence Wthh generally are presented during a trial, direct i
‘ evidence, and circumstantial evidence. Direct evidence is the testimony of a personr ‘
who claims to have actual knowledge of the facts, such as an eyew1tness ’
Circumstantial evidence is proof of a chain of facts and circumstances- 1ndlcat1ng-
the existence of a fact. The law makes absolutely no distinction between the weight, -
or value given to either direct or circumstantial evidence, nor is a greater degree of’
~ certainty required of 01rcumstant1a1 ev1dence than direct evidence. ‘
You should welgh all of the evidence in this case. After welghlng all of the

evidence, if you’re not convinced of the guilt of the Defendant beyond a reasonable :
doubt, you must find the Defendant not gu11ty



. (App. 344).7 The trial couﬁ prefacéd ‘thifs jury-clhbargewith a i)roper bh,arge on reéSbnablc_ ‘do’ubbtx.'

- (App 343-44). | B

Petiﬁoner failed to prove he was prejudiced by Counsel not requesting the Logan chargé |
because the tﬁal coﬁrt’s circumsta‘ntia1 evidence charge conformed to Grippon and Cherry and
thus, was a proper charge. Logan, 405 S.C. at 94, 747 S.E.2d at 449 (“the trial court did not err in
proyiding a circumstantial evidence charge consistent with Grippon.”); State v. Jenkins, 408 S.C.
560, 573, 759 S.E.2d 759, 766 (Ct. App. 2014) (“any error in the omission of other language from
the Logan ihsﬁuction was harmless beyond a reasonable doubt:-beca,use the trial couﬁ’s instruction,
as a whole, properly conveyed the applicable law.”). R

As a matter of law,'PetitiVo‘ner cannot be prejudiced from a jury charge where the trial court
gave a proper jury charge Oh the law. This Court need not address whether Counselﬁwas deficient
where Petitioner failed to prove bprejukd,ice. Stri:ckland,k 466 U.S. at 670 (“A court need not first-
determine Whether counsel's performance was deficient.... If it is easier to dispose of an
ineffectiveness claim on the ground of lackyof sufficient prejudice, ‘that course should be
followed.”).l |

However, addressih-g deﬁciency; since the Logan charge request is permissive and not
mandatory, Petitioner failed to prove ‘Céunsel ‘was deficient for failing to request it. The Logan
opinion states that the Logan charge must be given when requeévted by the defendant. Logan, 405
S.C. at 99-100, 747 S.E.2d at 452-53 (ermphasis‘ added). Peﬁtioner argues Counsél should have
requested the Logan charge in Petitioner’s case since there was circumstantial evidence presented.
" HOWever, the Strickland standard for deficiency is what is reasonable under prevailing proféSsionalv

norms not what is “best practice” or “common custom.” Harrington v. Richter, 562 U.S. 86, 105

- (2011) (“The question is whether an attorney’s representation amounted to incompetence under



‘pre\)ailing ‘pro‘fessienali" norms,"f_not whether it deviated fiom best practices or niest common »'
' custom.” (citing Strickland, 466 U.S. at 690.). - |

Respectfully, Petitioner exaggerates by arguing that the PCR court’s ruling‘, indicates that
~ counsel can never Be deerned ineffective fork failing t-‘or request a Logan charge. The evalnatien of
effectiveness depends on the fac-ts of the case, but to prove deﬁciency, the burden is on Petitioner
to prove that notrequesting the non-mandatory Logan‘ charge in his case is a decision that no
- competent lawyer would have taken.-Dtjmn V. Reeves, 594 U.S. 731, 739 (2021) (“[E]ven if there
- s reason to think that counsel’s conduct was far,from _exemplary, a court still rmay not grant ‘reliefv :
if the record dees not retfeal that ceunsei took an approach that no competent lawyer Would have
clios,en.” (emphasis added and citation, internal quotations',‘and brackets in original omitted)).r
Based on the facts and evidence presented; Petitionerf_failed to prove' Counsel not requesting the :

charge was a decision that no competent 'lawyer» would have taken. Thus, Petitionei' failed to meet

- his burden.

BIR The PCR court correctly found Petitioner falled to prove prejudlce by failing to prove
there’s a reasonable probability the result of trial would have been different if the
Logan charge had been given because the State did not rely heavily on circumstantial
evidence since there was direct evidence from the testimony of Petitioner’s cousin that
Petitioner shot her and her husband - ‘
Petitioner failed to prove he was prejudiced by Counsel’s failure to request the Logan :
charge because the State did not rely heavily on circumstantial evidence since there waks’ direct:
~ evidence from Victim’s testimony that Petitioner snot her and her husband The Logan opinion
stands for the propos1t10n that a defendant could request the Logan c1rcumstant1al evidence charge

in cases in which the State relies on c1rcumstant1a1 ev1dence See Logan 405 S.C. at 99 747 S. E2d

at 452 (“to the extent the State relies on ‘circumstantial evidence...” (emphasis added)).



In its analysis, the Logan Court cited Bostick to illustrate a case in which the State relied
exclusively on circumstantial evidence. In Bostick, the State presented circumstantial evidence of
an inconclusive DNA analysis from blood, chemical analysis of the defendant’s shoes revealing a
fresh gasoline pattern, and items belonging to the victim that were found ata house that neighbored
the defendant’s mother. Id. at 91-92, 747 S.E.2d at 448 (citing State v. Bostick, 392 S.C. 134, 136-
41, 708 S.E.2d 774, 775-78 (2011)). There was no direct evidence presented in Bostick. See id.
(emphasis added). As noted by the Logan Court, the evidence in Bostick’s case did not constitute
substantial circumstantial evidence necessary to submit the case to a jury. Id. (citing Bostick, 392
S.C. at 138-39, 708 S.E.2d at 776).

Petitioner cites Hendon to support his position that Petitioner was prejudiced by Counsel
not requesting the Logan charge since the State relied on circumstantial evidence. State v. Hendon,
430 8.C. 367,371, 845 S.E.2d 499, 501 (2020) (“When requested, the Logan charge must be given
in cases based in whole or part on circumstantial evidence.”). However, the State submits that
Logan supports the proposition that the extent to which the State relies on circumstantial evidence
matters in evaluating prejudice from Counsel’s failure to request the charge, as evidenced by bdth
the Logan Court’s Bostick analysis and Hendon. See Hendon, 430 S.C. at 373, 845 S.E.2d at 502
(acknowledging that there may be a case in which the trial court’s failure to give the Logan charge
when the defendant requested might be harmless, but it was not harmless in Hendon’s case because
the case “was almost exclusively circumstantial.” (emphasis added)).

In Petitioner’s case, the State did not rely exclusively or heavily on circumstantial evidence
since there was direct evidence from Victim’s testimony. Victim testified that her cousin,

Petitioner, pulled up next to her vehicle at a red light and shot her and her husband. (App. 105-07).



| Victim’s testimony is direct evidence. Logah, 405 SC at 97, 747 S.E.2d at 45 1 (“Direct eVidence :

~ isevidencet that proVes the fact 'in‘dispute’uvithout inference or presurnption (01tat10n omltted)) :
| Petitioner argues that c1rcumstant1a1 ev1dence had an 1mpact on the case because Vlctlm S
story had “51gn1ﬁe'a'nt eredlblhty 1ssue's}” However the credrbihty of a Wltness is a question .
: "_:excluswely for the j Jury State V. Reyes 432 8. C 394 401 853 S.E.2d 334 338 (2020) (“the .
- cred1b111ty of a w1tness is excluswely for the j Jury to de01de (01tat10ns omitted)). In Petltioner s
, ,:oase,»t«he jury we1ghed the ev1defnce and found Vlctim s testlmony credible‘regardle'ss of any of -
 the alleged:inconsistencies Ain her story that Petitioner argues. Victim’s identiﬁcation of Petitioner ,
s relrable because they are related she testlﬁed that she has known Pet1t10ner all his hfe and had._
recently seen h1m (App 106) Vlctlm testlﬁed that she could see his face [at the t1me of the
shootmg] (App 107 4- 5) V1ct1m testlﬁed that Pet1t10ner was shootlng at her and her husband
'andltwasashock (App. 108:9- 11)
| Vlctrm ] testlmony, as dlrect eyidenc.e,, was Sufﬁcient to support the jury’s ﬁnding ,of
- f Petitioner’s guilt beyond:a reasonable doubt. As a ‘result, the S_tat"e;s caSe Idid.not hinge onthe |
ucircumstantial evidence,; ‘The circurnstantial evidence presented (the bailistics,v shell easings
'reCQuered_ frOrn the scene,'the’gun recoyered from Pe,titioner,* and Petitioner’s text messages) i
mereli/ corrbborated Victim’s tCStimony that P;etitioner was the shooter. | B
| vAt ' the PCR hearing, FCounsel testiﬁed that he did not see Petitioner’s case as a )
| cncumstantlal case [srnce] there was direct testlmony from the V1et1m that Pet1t10ner was the
| shooter (App 438:18-21). The PCR court found this testlmony credtble and made a ﬁndlng that,
? 'the State d1d not have to rely on cncumstantial ev1dence because of the d1rect eV1dence presented

. (App 459).



Petitiohe_r also argues that Petitioner’s first trial which resulted in a deadlocked juryr

evidences a finding that circumstantial evidence had an impact on trial. However, Petitione‘r’sk first

and second trials are two séparate proceedings. The fact that the first trial resulted in a deadlocked

juryis neith@r dispositive nor supports a finding of prejudice in the second trial.

~ Based on'th_e foregoing, Petitioner failed to prove there’s a reasonable probability that the

result at trial would have been different but for Counsel not requesting the Logan charge. Thus,

- the PCR court corr_ecﬂy'found'th’ét Petitioner failed to meet his burden and correctly denied relief.

11



- CONCLUSION

Based on the foregoing argument, the PCR court correctly found Petitioner failed to meet
 his burden. ‘AccOrdingly, the State respectfully requests that this Court affirm the_'PCR court’s

rulings and deny Petitioner’s writ for certiorari.
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