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1 P R O C E E D I N G S


2 THE COURT:  Next case is Lemuel Giviens versus South


3 Carolina Department of Transportation.  This is case 2023-


4 CP-40-04099.  Anyone here on this case?  There you are.  I'm


5 sorry.  I didn't mean to -- Mr. Summers?  


6 MR. SUMMERS:  Good afternoon, Your Honor.  I believe 


7 Mr. Giviens is -- the Plaintiff is on as well.  Although I


8 don't know if he has any video capability.  I just wanted to


9 confirm he is at least on when it comes to an audio feed.  


10 THE COURT:  Mr. Giviens and Mr. Summers, how do you


11 pronounce -- is it Giviens?  


12 MR. SUMMERS:  I believe it's Mr. Giviens, but obviously


13 I'll happily defer to the Plaintiff himself if I've


14 unfortunately mispronounced his last name.  


15 THE COURT:  Yes, sir, of course.  Thank you.  


16 Mr. Giviens?  


17 MR. GIVIENS:  I'm on. 


18 THE COURT:  Good enough.  Is -- do you -- does your


19 video work, sir?  


20 MR. GIVIENS:  Finally get something, you know, started


21 with -- you let me know when you can see me. 


22 THE COURT:  I can't see you yet. 


23 MR. GIVIENS:  I'm on everything else but the right


24 thing.  


25 THE COURT:  We had this same, very similar issue
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1 yesterday.  So -- and Mr. Summers, I'm almost hesitant to say


2 this.  I'm actually ahead of schedule.  So I was just about


3 to say, it might -- you may need to sign off and sign back


4 in. 


5 MR. GIVIENS:  Okay.  Okay.  I can do that right now.  


6 THE COURT:  Try that.  


7 MR. SUMMERS:  I'm on The Court's schedule, Your Honor. 


8 Whatever works for The Court and for Mr. Giviens, I'm here.  


9 THE COURT:  I appreciate that, sir.  Mr. Giviens, can


10 you hear me?  


11 MR. GIVIENS:  Yes.  I can hear you, but I think I'm


12 still having video issues.   


13 THE COURT:  Well, that's okay.  We'll -- we'll go


14 forward.  Give me one second, you all.  Mr. Giviens, if


15 you'll continue to try.  I'm just trying to make sure that I


16 can follow the arguments in looking at the documents.  


17 MR. GIVIENS:  Can you see me now?


18 THE COURT:  Yes, sir, I can.  Thank you.  


19 MR. GIVIENS:  Okay. 


20 THE COURT:  Thank you for your perseverance.  You've


21 gone out again.  


22 MR. GIVIENS:  It went back out.  You saw me for a


23 minute.  


24 THE COURT:  I certainly did. 


25 MR. GIVIENS:  This is an Android.  So maybe it works
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1 from my work phone -- from my iPhone, so I don't know.  


2 THE COURT:  Well, let's do this.  Let's get started.  If


3 you can pop in, if you figure it out, please do.  But we'll


4 go ahead and try to get started.  Mr. Giviens, there you are


5 again.  Good enough.  Sir? 


6 MR. GIVIENS:  I don't know if I'm gonna pop out or not. 


7 So hopefully nobody -- it did work, though.  


8 THE COURT:  Well, I hope you are able to stay with us. 


9 But I understand.  I -- I have all -- I am not good with


10 technology so I understand.  The first thing before we begin,


11 tell me how to --  pronounce your last name for me. 


12 MR. GIVIENS:  It's Giviens.  You don't have to pronounce


13 the other -- the extra I.  


14 THE COURT:  Mr. Giviens, I will make sure.  Thank you


15 very much.  Mr. Summers, I think it's your motion.  


16 MR. SUMMERS:  It is, sir.  May it please The Court and


17 good afternoon.  And Mr. Giviens, I apologize for


18 mispronouncing your name.  Very quickly, with my first name


19 and last name, I'm real sensitive to how folks pronounce and


20 otherwise articulate my name, so my apologies for


21 mispronouncing your last name earlier.  


22 As Your Honor just said, this is the Defense's motion. 


23 I represent the Department of Transportation.  Mr. Giviens


24 was an employee of the Department of Transportation for


25 approximately, if not exactly, two months.  I believe he
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1 started on or about August the 17th of 2022.  And his


2 employment ended -- he was a probationary employee.  His


3 employment ended on October the 17th, on or about, I should


4 say, October the 17th of 2022. 


5 I'm going to characterize Mr. Giviens' complaint in   


6 his -- the grounds for his action as employment


7 discrimination.  That is the block he checked on the civil


8 action cover sheet.  But (indiscernible) three grounds


9 articulated in this Motion to Dismiss.  The first is for


10 relief under South Carolina Rule of Civil Procedure 12(b)(6). 


11 As Your Honor knows, that is a motion in which the defendant


12 asserts that the plaintiff failed to state a claim.  


13 Mr. Giviens filed a number of documents that I think


14 were construed to consist of his complaint.  However, a


15 cognizable claim, even though the block was checked for


16 employment discrimination, frankly, I couldn't discern -- the


17 Defense could not concern -- discern, I should say, or figure


18 out, exactly what Mr. Giviens was asserting by way of his


19 complaint or any causes of action.  So that is basically the


20 ground for the 12(b)(6) motion.  He filed a lot of documents,


21 but for lack of a better way of characterizing them, Your


22 Honor, they seem to consist more of a narrative description


23 of what Mr. Giviens thought was relevant.  


24 Certainly he's approached (indiscernible) plaintiff. 


25 The Defense understands those parameters, but nonetheless,
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1 the Defense could not figure out or otherwise discern exactly


2 what cause of action, causes of action, or claims,        


3 Mr. Giviens was trying to articulate in his pleading.  So


4 that's under 12(b)(6).  


5 The second ground subject to any questions from The


6 Court on the first ground -- the second ground was a motion


7 under 12(b)(8), which as The Court knows allows the defense


8 to file a motion for relief when the plaintiff had -- has an


9 action or had an action filed in another court.  Mr. Giviens


10 filed, if not the identical documents, the identical


11 materials in Orangeburg, as he did here in Richland County.  


12 However, the Defense acknowledges that the 12(b)(8)


13 section of its motion has been rendered moot because we had a


14 hearing in Orangeburg earlier this year.  And Judge Murphy


15 issued the Form 4 Order on August the 3rd of this year


16 dismissing -- dismissing Mr. Giviens action without prejudice


17 in Orangeburg County.  


18 So as of now, he has no other action, or identical


19 action, anything remotely similar, pending in any other court


20 in this state aside -- excuse me, aside from the one before


21 you, Your Honor.  And a very quick aside, Your Honor, I did


22 not anticipate -- anticipating this hearing from my home


23 office.  My wife is an attorney.  She was called out on some


24 matters.  If our lovely canines make any racket whatsoever,


25 you may -- I may have to beg The Court's indulgence.  They
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1 were making noise a bit ago.  I think they were saving us


2 from the vicious squirrels or birds that they -- can be seen


3 outside our home.  So I very much apologize if that disturbed 


4 either you, Your Honor, or Mr. Giviens.  Finally, Your 


5 Honor --- 


6 THE COURT:  We haven't heard anything yet.  


7 MR. SUMMERS:  Thank you, sir.  I appreciate that very


8 much.  The final ground of my three grounds on behalf of DOT


9 to dismiss, come under South Carolina Rule of Civil Procedure 


10 3a.  There are two parts to 3a, there's 3a(1) and 3a(2). 


11 Unfortunately, the Defense asserts that Mr. Giviens did not


12 serve his action in conformity with either 3a(1) or 3a(2). 


13 Mr. Giviens sought relief from the South Carolina Human


14 Affairs Commission as well as the Equal Opportunity Committee


15 -- Equal Employment Opportunity Commission, Your Honor.  


16 He was issued notices of right to sue letters by both


17 agencies.  He did not timely file or serve -- I'll take that


18 back, Your Honor, forgive me.  He did timely file his action. 


19 He filed his action on August the 7th of 2023, but he did not


20 serve his action until March the 21st of 2024.  That'd be 277


21 days, if my math is correct, from the date of his filing


22 until the date he served DOT.   


23 THE COURT:  I'm sorry.  When was the date of filing


24 again?  


25 MR. SUMMERS:  Yes, sir.  The date of filing was August
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1 the 7th of 2023.  And he, Mr. Giviens, filed an affidavit of


2 service with The Court.  I believe the filing date of his


3 affidavit of service, and it's in my motion, was March the


4 25th.  And in his affidavit he attested to find -- or serving


5 the complaint on DOT on March the 21st.  


6 So again, I ran the math -- or the days from August the


7 7th of 2023, to March the 21st of 2024.  I came up with 227


8 days.  And again, if I go to -- go straight to 3a(2), even if


9 somehow Mr. Giviens had served the complaint within the


10 applicable statute of limitations established by his notices


11 of right to sue, he still did not serve his complaint, his


12 action, until 227 days after he filed it.  The rule under


13 3a(2), or the time frame, is 120 days after filing, Your


14 Honor.  Ultimately, I will not further belabor the points I


15 made subject to the Court's questions.  I'll turn it over to


16 Mr. Giviens. 


17 THE COURT:  Yes, sir, and thank you.  Mr. Giviens, I


18 want you to respond, but give me one second, please.  


19 MR. GIVIENS:  Okay.  


20 THE COURT:  Yes, sir, Mr. Giviens, I'd love to hear from


21 you. 


22 MR. GIVIENS:  Okay.  First off (indiscernible) 


23 THE COURT:  Mr. Giviens, you -- two things.  Your camera


24 has gone back off.  That's okay.  But then I can't hear you. 


25 You're breaking up.  
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1 MR. GIVIENS:  (Indiscernible) Like I said before, he


2 read all the documents that I submitted, that he brought


3 forth, those are the different facts and things that took


4 place.  (Indiscernible) with the way I felt, and all the


5 timeline and the whole narrative of what happened to me at


6 DOT.  I don't know if he's a veteran like me, but you know,


7 when things were said about me and then attacking my


8 character, my integrity.  With me being military, law


9 enforcement and everything like that, you know, it was


10 uncalled for the different actions and stuff.  


11 Like me being a 45 -- 45 year old male.  I know when I'm


12 being discriminated.  You know, needless to say, I don't ever


13 like to play the race card or anything like this.  You know,


14 I have some friends or whoever I served with.  But, you know,


15 they looked over the material and they know that there's some


16 wrong-doing that took place.  You know, they advised me to


17 file it.  See what happens and (indiscernible)  That's just,


18 you know, a personal thing of mine.  


19 But, you know, from those documents that he still got,


20 everything was filed, you know, (indiscernible) took place. 


21 You know, from my understanding, I thought once it was


22 actually filed in court, that everything was moving forward. 


23 You know, at the time, you know, (indiscernible) that let me


24 know that, you know, they weren't even served.  And, you


25 know, that's me having to run around to figure out what I
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1 have to do.  


2 And I understand with me working pro se, but not having


3 an attorney.  (Indiscernible) here in South Carolina to go


4 over all these different things that took place. 


5 (Indiscernible) in South Carolina (indiscernible) and proving


6 a case like this is like, you know, (indiscernible)  When I


7 worked at DOT and I didn't get paid for it, and it's a


8 document there that shows how much they actually owe me


9 during that time frame that I worked.  And I did file with


10 LLR.  


11 I worked those days, but there's like that, you know,


12 that has to be filed in court, you know, because, you know, I


13 worked for that time, and (indiscernible).  That's why that


14 document is there.  Different things that it said about my


15 character and that unemployment was not (indiscernible),


16 which conflicted the different things that they said to


17 another agency.  


18 So it's like, you know, it was never all in front,


19 (indiscernible) what they were actually saying about.  Well,


20 you know, and then, you know, like I said, you know, I know


21 (indiscernible) Mr. Summers worked for them.  And like I


22 said, he's been very grateful (indiscernible) is as


23 respectable as he are -- as he is.  So that's -- that's


24 basically all I have.  Like I said I filed two years ago.  


25 You know, I filed things (indiscernible) didn't want to
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1 assume.  I thought when you filed, the first thing you had to


2 do (indiscernible) from the form of the right to sue is just


3 file it in court.  You know, later on, you know, after doing


4 research (indiscernible) time to serve them.  So that's why


5 it was served later, you know.  And then the action was filed


6 in Orangeburg, which we had hearing also.  And also only


7 because I didn't know when I was going to get a hearing or if


8 I needed to go before a judge and have a judge look over


9 everything.  So, you know, as I know, it's like law


10 enforcement, (indiscernible) everything that's, you know,


11 with me (indiscernible)  


12 THE COURT:  Mr. Giviens, I can see you now.  I can't


13 hear you.  


14 MR. GIVIENS:  And make sure, you know, these guys are


15 held accountable for their actions.  And you know, I'm sorry. 


16 Mr. Lake -- Mr. Summers, have to represent these cases.  I'm


17 sure on his desk, he has many cases come up similar to mine. 


18 So that's -- that's all I have, Your Honor.  


19 THE COURT:  Mr. Giviens, let me -- let me -- let me ask


20 you a couple of questions, if you would.  Now, I didn't quite


21 understand what you said about why it took so long for you to


22 serve the complaint after you filed it.  


23 MR. GIVIENS:  No, the complaint was filed.  What


24 happened is like, Mr. Summons pointed out, I didn't -- I


25 didn't serve them till X amount of days afterwards.  That's
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1 what happened.  See.  And (indiscernible) and I wasn't


2 educated on that, so. 


3 THE COURT:  I understand, but why?  Why did it take you


4 so long to serve the complaint on the Defendant?  I


5 understand you filed it.  


6 MR. GIVIENS:  Oh.  The -- oh, the complaint because I


7 was looking at the time line for filing on the Defendant


8 because I had to go through that.  I went through human


9 affairs and everything like this.  And, you know, I was


10 advised by them to get the right to sue letter to the DOT


11 before I filed anything in court.  That's why I waited to


12 file the complaint. 


13 THE COURT:  That makes sense.  And I understand that.  I


14 understand you needed to wait for the right to sue letter.


15 You filed your complaint -- and I realized there's some


16 issues about that -- but you filed your complaint in August


17 of 2023.  Why did it take you until March '24 to serve the


18 complaint?  


19 MR. GIVIENS:  Yeah.  I filed it after those actions.     


20 Like I said, I wasn't educated on how I needed to actually


21 serve the Defendant.  Just -- I'm being up front, Your Honor. 


22 What happened is, I thought the courts were going to serve


23 them.  But then I found out later, because I was waiting, I


24 was (indiscernible) and everything.  And from your office, I


25 got -- I forget the guy's name in the office.  He was -- they
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1 was actually going to dismiss the case if nothing was


2 actually done because it said -- I guess no affidavit or


3 anything was filed.  


4 So it wasn't until then it was brought to my attention. 


5 But I thought it was on, even though I was acting pro se, it


6 was just like a hiccup in the actual court.  They thought I


7 was being -- they thought I was represented by an attorney


8 and I was not.  And once I started asking those questions and


9 stuff like this, and it was up to me to actually serve them. 


10 So that's why it took so long.  


11 THE COURT:  I understand.  


12 MR. GIVIENS:  So yeah. 


13 THE COURT:  Give me one second.  


14 MR. GIVIENS:  Okay.  


15 THE COURT:  Mr. Summers, let me ask you a question.  You


16 said that the action in Orangeburg has now been dismissed?  


17 MR. SUMMERS:  That's correct, sir.  


18 THE COURT:  Now does your -- in his -- so therefore, at


19 this point, there's only one action pending here in Richland. 


20 Does your 12(b)(8) motion then go away?  


21 MR. SUMMERS:  Yes, sir, given the order entered, I


22 believe it was August the 3rd of this year, by Judge Murphy. 


23 Yes, Your Honor is correct.  The 12(b)(8) component has gone


24 away.  


25 THE COURT:  Thank you.  So I've got -- now we've got to
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1 talk about -- Mr. Giviens, you filed this -- and I'm trying


2 to look for it.  And so give me one second, please, sir.  And


3 I'm sorry I don't have it up in front of me.  I'm looking at


4 your summons and complaint.  And -- and -- and Mr. Giviens,


5 you were still a probationary employee; is that right?  


6 MR. GIVIENS:  That's correct.  


7 THE COURT:  Okay.  Mr. Giviens, anything that --


8 understand the -- Mr. Summers' motion under 12(b)(6) is


9 essentially saying that what you filed as a complaint is not


10 adequate under the law, and that it doesn't do what we


11 lawyers refer to as state a claim upon which relief may be


12 granted.  What are you saying in this complaint?  


13 MR. GIVIENS:  Well, (indiscernible) I was saying, you


14 know, (indiscernible) certain facts that took place.  


15 Character -- my character, you know, like you know, I'm a


16 hard working guy, you know.  I don't try to get over on


17 anybody or do anything.  If you see something wrong, say


18 something.  (Indiscernible) 


19 THE COURT:  Thank you, sir.  Thank you, sir.         


20 Mr. Summers, anything more?  


21 MR. SUMMERS:  No, sir.  Just a very quick if this is an


22 editorial comment.  I do appreciate -- I'm a veteran myself 


23 -- and I appreciate Mr. Givien's service.  I know Your Honor


24 is a veteran, as well.  


25 THE COURT:  Yes, sir.  Yes, sir.  And Mr. Giviens, we --
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1 we both appreciate your service.  I'm going to take this --


2 Mr. Giviens, I'm going to take this under what's called


3 advisement.  Meaning that I'm going to rule, hopefully by


4 early, mid -- probably toward the -- late next week with the


5 way things have been going.  It'll probably be late next week


6 because I would like to evaluate all of the arguments.    


7 Mr. Giviens, I appreciate your being present, your


8 perseverance to get your camera on.  But I want to reflect


9 upon some of the things that you've said.  


10 MR. GIVIENS:  Okay.  


11 THE COURT:  Mr. Summers, thank you.  And again, I didn't


12 hear the dogs.  I think you did fine.  


13 MR. SUMMERS:  Thank you, sir.  I'll convey that to my


14 better half when she returns home.  I appreciate it very


15 much.  


16 THE COURT:  Please do.  Thank you all.  


17 MR. SUMMERS:  Okay.  Have a good day. 


18 MR. GIVIENS:  Thank you all.  Thank you again,       


19 Mr. Summers.


20 MR. SUMMERS:  Yes, sir, Mr. Giviens.


21 THE COURT:  Take care.     


22


23


24


25 (THERE BEING NOTHING FURTHER, THIS HEARING CONCLUDED.)
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Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient
and others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying,
distribution or taking action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast, a leader in
email security and cyber resilience. Mimecast integrates email defenses with brand protection, security awareness training,
web security, compliance and other essential capabilities. Mimecast helps protect large and small organizations from
malicious activity, human error and technology failure; and to lead the movement toward building a more resilient world. To
find out more, visit our website.
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This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast, a leader in email security and cyber resilience. Mimecast integrates email defenses with brand
protection, security awareness training, web security, compliance and other essential capabilities. Mimecast
helps protect large and small organizations from malicious activity, human error and technology failure; and
to lead the movement toward building a more resilient world. To find out more, visit our website.


