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Re: Heather Crespo v. Rhett Riviere 
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Dear Ms. Abbott Kitchings: 
  
 I am writing to inform the Court that the transcript from the January 21, 2025 hearing was 
received today from the court reporter.  Attached is the email from Ms. Johnson delivering the 
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With kind regards, I am 
 
      Very truly yours, 
 
       
      James M. Griffin 
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Attorney for the Defendants



Recorded by WebEx 
Transcribed by Penny M. Johnson  











2



I N D E X



(There were no witnesses called.)
  



E X H I B I T S



(There were no exhibits submitted.)
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P R O C E E D I N G S



THE COURT:  Thank you all for being here.  We're here 



in the matter of Heather Crespo and Gabriel Crespo vs. Rhett 



Riviere on the matter of attorney's fees.  



Mr. Harte, good to see you again today.  The courthouse 



is now officially closed.  I understand it is starting to 



snow outside.  Mr. Harte did have a concern with us pleading 



this hearing, however, this is only on the issue of 



attorney's fees.  And as I understand it, it is to be the 



reasonableness of attorney's fees.  Mr. Griffin has sent me 



a case, Brawley vs. Richland County, which I just got 



because, as Mr. Harte knows, I was on the bench earlier 



today.  



I have the attorney's fees statement affidavit of Ms. 



Barbier.  And I believe Mr. Beasley sent in something.  



Mr. Few, did you send yours in?



MR. FEW:  Yes, Your Honor, I did.  Mine was a few days 



after, I believe, Debbie and Ryan's.  I have it up on my 



screen if you want me to share it.  



THE COURT:  Did you send it to my e-mail or just to --



MR. FEW:  I think Cassie would have sent it to you 



after we filed it is what should have happened.  



THE COURT:  Okay.  If you would just resend it to make 



sure that I have it.  Because if it got sent to my clerk -- 



we've actually been having a lot of problems with Mr. 
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Platanis's e-mail of late.  We're not receiving everything 



for me and my assistant.  And we haven't been able to sit 



down and get through that.  



Is anyone else joining us for this hearing?



MS. BARBIER:  Your Honor, Mr. Griffin and Mr. Beasley 



and --



THE COURT:  Oh, here they are.  I see them now.  Thank 



you. 



MR. HARTE:  I'm not seeing Mr. McCulloch or Mr. 



Griffin, are they are in the meeting?



THE COURT:  I just let Mr. Griffin in and I think Mr. 



McCulloch sent word that he would not -- there he is, he's 



there with Mr. Griffin, okay.  



Ms. Barbier and Mr. Griffin, I think your volume is 



kind of low.  



MR. GRIFFIN:  I'm sorry, I walked away.  Can you hear 



me now?



THE COURT:  Well, I can hear you, but you're not very 



loud. 



MR. GRIFFIN:  How about now?



THE COURT:  That's great.  Thank you.  I can hear you 



now. 



MS. BARBIER:  Is that better for me?



THE COURT:  Yes, ma'am, it is. 



MS. BARBIER:  Okay.  Great. 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



5



THE COURT:  And Mr. Griffin, I don't know if you were 



in here when we were talking about it.  I have received the 



case that you talked about the reasonableness of fees.  So 



thank you for scheduling this, working this into your time.  



I want to get done with all the little loose strings in this 



case so y'all can move forward and advise your clients 



appropriately to determine the next steps, if any.  But we 



are under the winter weather.  They do say there's snowfall 



outside.  



Mr. Griffin and Mr. McCulloch, I asked Mr. Few to 



resend his attorney's fees packet he sent earlier to make 



sure I have it.  



So what I want to do here, the Defendants have 



requested this hearing.  I want to hear your arguments as to 



the fees that have been requested.  And then I'm just going 



to tell you, I'm going to take some time to look over 



everything again and I'm going to get home because I'm still 



at the courthouse.



Mr. Griffin, y'all did not hear, the courthouse is now 



technically closed due to the winter weather.  



MR. GRIFFIN:  Well, I take it that means it's on the 



way to us.  



THE COURT:  Well, I don't know.  It all went more south 



than they intended a couple of days ago.  I think the coast 



is supposed to get a lot of ice and wintry mix and we're 
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supposed to have about two inches of snow tonight, but they 



keep moving up when the snow is going to start.  



Mr. Griffin, I think you were the first one that moved.  



Mr. Harte sent in a brief as to his position.  I'm going to 



let him supplement that in a minute with his oral argument, 



but I'm going to give the floor to you.  



MR. GRIFFIN:  Yes, Your Honor.  And, frankly, before I 



address the motion -- the Plaintiff's petition for 



attorney's fees, I want to take up a housekeeping matter.  



We received your order denying in part, granting in part, I 



guess you would call it, regarding motion for judgment, NOV, 



et cetera as to our clients, Riviere, Chase Enterprises, et 



al on January the 3rd.  My office tells me today that 



although it's captioned in both cases that it was only filed 



in the Heather Crespo case if you look at the public index.  



THE COURT:  Okay.  



MR. GRIFFIN:  So we're trying to get that squared away, 



so I point that out to Your Honor.



THE COURT:  So you think it was filed -- and I'm sorry, 



I haven't had anything since a grapefruit this morning about 



seven o'clock, I'm a little bit hungry.  You think it was 



filed in Heather's and not Gabriel's?



MR. GRIFFIN:  Correct. 



THE COURT:  I'll make a note of that.



MR. GRIFFIN:  That's what I'm told. 
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And then, Your Honor, with regard to the attorney's fee 



petition, Mr. Harte's memo sets out the standard pretty 



well.  I sent in the Brawley case that was refiled by the 



Court of Appeals on January the 2nd and it flushed out, you 



know, the standard that has to be applied.  



And for the purposes of our argument, the biggest take 



away in our view of the Brawley case is -- and this is not 



new ground, but it just reemphasizes that the beneficial 



results, that is the most important factor in determining 



whether and what is a reasonable attorney's fee.  



And here, Your Honor, the Plaintiff's sought under the 



Unfair Trade Practice not only economic loss, but 



noneconomic loss consisting of pain and suffering, emotional 



distress and other intangibles.  And, frankly, they got a 



verdict for, I believe, $500,000 in that regard.  But as 



decided by Your Honor in the post-trial motions, they lost 



all of that except for their economic damages elements, 



which according to the Court's order for Mr. Crespo, it was 



$2500 and trebled times three, and then for Heather Crespo 



it was -- and trebled times three, it was $7500.  And then 



for Heather Crespo, you added a therapy charge to get to 



$12,960.  



So the attorney's fee petition, Your Honor, if you add 



it all up between Ms. Barbier, Mr. Beasley and Mr. Few, the 



grand total of attorney's fees is $835,656.75.  If you add 
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cost to that, it's $27,962.89.  That's a grand, grand total 



of $863,619.64 on an overall verdict combined of a little 



over $20,000.  So they're seeking in excess of $800,000 in 



fees for a verdict of little over -- maximum little over 



$20,000.  So we don't think that is reasonable.  



And the law requires that allocation amongst claims -- 



and they had multiple claims, as Your Honor knows.  They had 



negligence, negligence per se, intentional infliction of 



emotional distress, constructive fraud and I believe civil 



conspiracy, I'm not quite sure.  I don't have them all 



broken out in front of me.  But --



THE COURT:  I don't think civil conspiracy was in 



there, but yes, there were multiple claims.



MR. GRIFFIN:  Yeah, probably not. 



THE COURT:  You're so agreeable today, Mr. Griffin.



MR. GRIFFIN:  Yeah, I was just going by memory.  



And Mr. Harte, and we adopt his arguments in his brief, 



points that out that the time spent on unrelated claims is 



not recoverable.  And in the cases, Your Honor, as to what 



is reasonable, one thing that you should consider is the 



ability to have resolved the case for a lot less money than 



what they have spent in attorney's fees.  



And I'll tell you, Your Honor, we mediated the -- 



another related case, Julianna Foster's case, successfully.  



And it was before this case -- these two cases were filed.  
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We knew of these two cases.  They had not yet been filed.  



And we attempted to resolve them and these same lawyers were 



representing them pre-suit.  And the demand from which they 



would never come off was transfer the Grace property to us, 



which later was sold and netted out 2.5 million dollars.  



That was the demand.



Then we had formal mediation, Your Honor, in June of 



2024 with Todd Ellis and we offered jointly in excess of 



$500,000.  We offered -- followed up with Ms. Crespo and 



offered her $400,000.  And those offers were rejected. 



THE COURT:  Mr. Griffin, were those offers for all 



claims or were those offers only for the Unfair Trade 



Practice?



MR. GRIFFIN:  They were for all the claims, and that 



gets to the most significant point.  The Unfair Trade 



Practice claim is the tail that wags the dog here.  It is 



the tail that wags the dog.  Yet, you know, the valuable 



claims are the claims for noneconomic losses for which they 



can't recover under the Unfair Trade Practice.  



So all the time and effort and money spent as reflected 



in these time sheets are, in effect, pursuing those claims, 



not the Unfair Trade Practice claim.  If this was an Unfair 



Trade Practice case, it would have settled pre-suit in a 



skinny minute.  And I don't think anyone in this hearing 



could disagree with that.  If we had an agreement that the 
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only thing they could recover is their out-of-pocket 



expenses, rent, therapy bills, times three, times four, 



times five, some attorney's fees on top of that, this case 



never would have seen the courthouse.  



And so what's driving this case and what got them the 



verdicts that have been rendered are the other claims, not 



the Unfair Trade Practice claim.  And to load up $880,000 in 



fees and expenses to the tail of the dog in this case is not 



a reasonable attorney's fee award.  



Now, we can nitpick the bills and the invoices -- and I 



will point out, Your Honor, I'm not picking on anybody, but 



I don't know if this time was reconstructed or not, but it 



certainly is odd -- and I just would point out, Debbie, Ms. 



Barbier's time sheets that she has produced, in there, she 



block bills for reviewing e-mails.  For example, on 



10/30/22, I believe it is, she has an entry of review 



received 12 e-mails in the time of 1.2 hours.  And you can 



see this all throughout her bills.  



It appears that when there's an e-mail that comes 



across her desk, there's an entry of time of, at least, 



0.10, which translates to six minutes.  There's multiple, 



multiple, multiple examples of this.  It just appears 



curious that every e-mail takes six minutes to read.  And on 



10/20/22, there's an entry of receipt and review 12 e-mails, 



1.2 hours.  And that's the case all throughout.  
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So one of the things that we're tasked with is deciding 



or trying to determine what time and effort was spent on the 



Unfair Trade Practice case, what time and effort were spent 



on the other cases?  What time and effort were spent on 



pursuing related cases, like the lawsuit filed to enforce a 



lis pendens, for a fraudulent conveyance claim?  With these 



block entries, we don't know.  We can't know.  We need more 



description to make that determination.  



So not only are the entries somewhat questionable when 



it comes to reviewing e-mails, they're not descriptive 



enough for us to make a determination from the entries as to 



what was being pursued in these discussions, in these 



meetings.  I will say that there's a significant amount of 



time entries responding to Jose Riviere's motions that Mr. 



Harte filed that Mr. Riviere did not file.  Yet, they're 



seeking to hold Mr. Riviere responsible for cost and 



attorney's fees responding to something that Ms. Jose 



Riviere had filed. 



THE COURT:  Well, I wanted to ask y'all about that 



because your Defendants are together in each case.  Do you 



believe there should be an allocation of fees between the 



Defendants?



MR. GRIFFIN:  Oh, for sure, and the law requires that.  



I mean, yes, definitely.  



THE COURT:  Okay.  I didn't mean to interrupt you any 
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further than that.  Go ahead.  



MR. GRIFFIN:  Those were the high level points, Your 



Honor, without getting totally deep in the weeds on these 



entries.  I guess I'll turn it over to Mr. McCulloch because 



he's writing notes that I cannot read.  



THE COURT:  Mr. McCulloch, you have something to add?



MR. MCCULLOCH:  I will be very brief.  We are not 



trying to nitpick, but we have reviewed these cases.  We 



understand the Court's obligation here.  And it is complex 



and it's going to require more from these Plaintiffs by way 



of allocation and assignment of duties and tasks that are 



allocable not only to the Defendants individually, but these 



cases would suggest clearly that you have to have 



information from the Plaintiffs that the tasks that are 



being billed were allocable to the cause of action, the only 



single cause of action, Unfair Trade Practice, that permits 



attorney's fees.  



I will only say -- I won't cover the same ground as my 



crack co-counsel here.  I know that Mr. Harte will address 



some of the other issues that he raised, which included 



allocation.  There's no evidence of the ability of our 



client really to pay these bills and fees and awards.  There 



is a case that Mr. Harte cites about Plaintiff's duty to 



submit the fee agreement to clarify whether this is an 



hourly-type case or whether it is a contingency.  I presume, 
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a contingency case.  



But I would say this, Your Honor, that much of the 



legal effort in this case revolved around depositions that 



rarely, if ever, touched upon the issue of Unfair Trade 



Practice.  Most of the legal work was done in the case that 



Mr. Griffin mentioned that preceded this one that was 



settled, the Foster case.  Most of the legal research, most 



of the issues -- the same issues were raised with possibly 



the exception, I don't believe there was an Unfair Trade 



Practice cause of action in that first case.  



But I think it is going to be necessary before you can 



make a decision that the Plaintiffs do some hard work to 



allocate between Defendants as well as to allocate amongst 



these multiple causes of action.  And I would say, Your 



Honor, you of all people had the experience of listening and 



watching the evidence that was presented.  And there were no 



experts presented on the question of Unfair Trade Practice.  



It was kind of a thrown against the wall vehicle to ask for 



attorney's fees.  And they are certainly, I guess, on some 



level entitled to attorney's fees, but modest by any 



measure.  



Thank you.  



THE COURT:  Thank you, sir.  



This case reminds me when I was a very young lawyer 



working at a home county law firm.  I only worked there a 
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couple of years, but, God, I learned a lot.  And we had a -- 



I can't remember if it was a class action case or not, but 



some astute defense firm hired the local national firm and 



my boss was schooled on the necessity back in purely paper 



days of keeping records of your fees even as a Plaintiff's 



attorney for this very type of hearing.  It was fun days in 



the office, I can tell you that. 



With that being said, I don't know if you each want to 



present something on your fees.  



Ms. Barbier, again, you got kind of picked on by the 



Defense for your filings.  I can let you go first.  



MR. HARTE:  Excuse me, Your Honor, do you want to hear 



from me now or after they've presented their side?



THE COURT:  Let me hear from you after, Mr. Harte, 



because I did read your brief and they both have agreed to 



your brief as to the -- and I did see the point that said 



the attorney's fee agreement.  I will address that in a 



second, but I want to hear what the Plaintiff's have to say 



and then I want to hear from you after that if that's okay.  



Yes, ma'am. 



MS. BARBIER:  Thank you, Your Honor.  



It does seem I'm being picked on again, but that's 



okay.  I'm perfectly comfortable with that.  I will tell 



you, Your Honor, it is my practice in cases that I take on 



contingency to keep track of every hour, every phone call, 
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every e-mail.  I have an e-mail folder of this case that 



currently contains 3,075 e-mails.  I believe after today, it 



will be in excess of, at least, 3100.  



And just as a side note, we have not supplemented our 



fee petition from when it was filed.  And there has been a 



good bit of legal done on the post-trial motions that were 



filed in responding to them.  Then, also, in preparation of 



the fee petition.  So there is the possibility that we might 



need to supplement it. 



But that being said, Your Honor, the petition, as you 



know, is filed under 39-5 section 140 of the Unfair Trade 



Practices Act.  It dictates that the Court -- if the Court 



finds that the unfair or deceptive acts were done willfully 



or knowingly that attorney's fees shall be awarded.  Not may 



be awarded, but shall be awarded and costs.  So the Court 



has already made multiple findings that the acts, both by 



Ms. Riviere and Mr. Riviere were done willfully.  So I don't 



think that's an issue.  



I think the only issue are the six factors that the 



Supreme Court tells us you're to look at when awarding 



attorney's fees.  And I would submit to you, Your Honor, 



that the majority of those factors really don't seem to be 



at issue.  



The factor that most prominently stands out in my mind 



is the professional standing of counsel.  I mean, every 
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single one of the Defense lawyers in their opening and/or 



closing statements talked about what great lawyers we all 



were.  So I don't think they're going to contest that, at 



least, I don't -- if we can get a copy of the transcript 



because we could remind them of what they've already said.  



The nature -- the first factor is the nature, extent, 



difficulty of the case.  One of the most challenging aspects 



of this case was the fact that the events occurred in 2001 



or 2002, very long time ago.  It's difficult to investigate 



a case that far back.  



There were -- in addition to all the other claims that 



we filed against the Defendants, there was the Unfair Trade 



Practices Act, in particular, required us to prove that the 



act was capable of repetition.  And we did prove that it 



was, in fact, repeated through much of the evidence that we 



put up.  



I have to say from the get-go, the Defendants talking 



about the fact that this case could have settled, first of 



all, I don't think we're allowed to talk about that pursuant 



to the mediation rules in terms of what offers were made and 



what the positions of the parties were during mediation.  



But that, Your Honor, is -- I mean, it's just laughable --



THE COURT:  I think what they're talking about is this 



cause of action settling.  I'm not sure.  I did not take it 



that the whole case could have settled, but this particular 
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cause of action would have been subject to settlement had 



you anticipated the ruling as to damages.  



MS. BARBIER:  Well, Your Honor, I'm not really aware of 



parties settling one claim and then going forward on the 



rest of the claims.  So, I mean, obviously, in settlement 



negotiations in mediations, what is talked about is a full 



release for all claims.  And no, we were not -- we did not 



accept their settlement offers, obviously, and the jury 



awarded far in excess of what anybody offered the 



Plaintiffs.  So the fact that this did not settle -- and Mr. 



Harte and his client didn't even show up for the mediation.  



They didn't come.  



And his -- I don't disagree with Mr. Griffin that there 



were a lot of litigation and motions and pleadings filed by 



Mr. Harte that made it particularly difficult and time 



consuming to respond to.  But many times, they joined in 



those motions.  Many times, they adopted those motions and 



wanted to benefit from those motions.  So I don't think it's 



fair to apportion blame for some of the things that were 



filed that we believed had no merit, but had to respond to 



anyway.  



There is no case law, nobody cited any case law that 



says that there should be an apportionment of fees.  The 



fees under the Unfair Trade Practices Act and the case law, 



the cases that we've cited are joint -- the Defendants are 
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jointly and severally liable for those.  



And there is no finding amongst the jury here, as Mr. 



Harte argues, that one party was more culpable than the 



other.  They awarded the same amount as to each Defendant.  



And any finding contrary to that would be invading the 



province of the jury.  



So Mr. Harte makes his continuous argument that Josee 



Riviere, there was no evidence against her, that this was -- 



or there was one conversation that led to the jury's 



finding.  None of that is supported by the evidence.  There 



was a multitude of evidence that was put forth against Ms. 



Riviere.  One single conversation would not have moved the 



jury.  It was the totality of the evidence against her.  It 



was the Facebook messages with Mr. Riviere.  It was the Ring 



doorbell footage that he sent to her.  Their chummy text 



messages.  It was the timing of when she moved to Aiken and 



when these videos started.  You know, it was a culmination 



of evidence that led the jury to finding that she acted 



willfully and that she violated the Unfair Trade Practices 



Act.  So there is nothing to support his argument that she 



is somehow less culpable than the others.



The cases that have been submitted, I'll start with the 



Brawley case that Mr. Griffin sent in today.  That is a case 



that is under FOIA.  And FOIA's attorney's fee provision is 



far different than the Unfair Trade Practices Act.  The FOIA 
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attorney's fee provision provides that the Court may award 



attorney's fees and that the attorney's fees are limited to 



the costs of the specific requests under FOIA that's made.  



Whereas, in the Unfair Trade Practices Act, the awarding of 



attorney's fees when a willful violation is found is 



mandatory.  It says it shall award -- the Court shall award 



attorney's fees.  And then it is that you get -- the 



prevailing party gets reasonable attorney's fees and costs 



for the cost of the litigation.  It does not limit it to 



just the cost of prosecuting the Unfair Trade Practice 



claim.



And here, as recognized in the Maybank case, in the 



Encore (ph) case, we're talking about the same facts and 



circumstances for these causes of actions.  The causes of 



actions had different elements and different things that had 



to be proven as to each of the claims, but at the end of the 



day, they revolved around the same set of facts and 



circumstances.  



And both the Encore case, the Maybank case, all of 



those stand for the proposition that there is no parsing out 



of attorney's fees per claims for -- whether some claims 



were successful and some claims were not.  So those cases 



support our position.  They certainly don't help the 



Defendants.  



There is -- as Mr. Harte has argued, there is 
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absolutely zero authority that the Court consider a party's 



ability to pay.  The cases that he cited are divorce cases.  



They have nothing to do with the Unfair Trade Practices Act.  



He cited no authority for the apportionment of fees, neither 



has Mr. Riviere.  



The fee agreement amongst the Plaintiff is -- I mean, 



we've told you it's a contingency fee agreement.  And I 



don't know why the Court would need that, but I think if we 



needed to submit it in camera, we're happy to do that.  If 



the Court wants anything else submitted in camera as to the 



specific time entries, we could do that, but any further 



description of the services that were being provided would 



invade the attorney/client privilege.  



So it would be our position, Your Honor, that we cannot 



give further description to the Defendants for that.  But 



there is very sufficient description.  And other than the 



e-mails that they've complained of, I don't know what other 



descriptions they don't find reasonable, what other time 



amounts spent on the litigation they don't find reasonable.



THE COURT:  Let me ask you this, in your fee agreement, 



do you specify a time billing as to a minimum time or how 



each act will be billed?



MS. BARBIER:  No, because the Plaintiffs didn't get 



bills.  I mean, I kept records of my time for the very 



reason that we were suing under the Unfair Trade Practices 
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Act and I knew that this day might come.  But the Plaintiffs 



-- there was no agreement with respect to that.  That's how 



I bill all my clients in terms of -- when I have an hourly 



case, I bill for all the e-mails that I read.  I spend a 



large portion of my day, as I'm sure most other people do as 



well, reading e-mails.  And particularly in this case, there 



were a lot of e-mails.  Mr. Harte, in particular, likes to 



send a lot of e-mails.  So we spent a lot of time reading 



his e-mails, addressing his e-mails, trying to respond to 



his e-mails.  



THE COURT:  So as to between you and your client, 



because it was a contingency agreement, there's nothing in 



there as to the recordkeeping or the amount of time 



allocated for different activities?



MS. BARBIER:  No, there's not.  And there is a 



provision that relates to if attorney's fees are awarded on 



any of the claims how that can be treated. 



THE COURT:  Okay.



MS. BARBIER:  And, Your Honor, one of the things I 



think that needs to be taken into consideration is according 



to the Defendants, and we don't know this yet because we 



haven't started, you know, really digging into the assets 



that are available to satisfy this judgment, but there may 



not be sufficient assets to satisfy the judgment.  And in 



that case, a contingency award is reduced with the amount 
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that is recoverable.  So I think the Court should consider 



that, consider the fact that the amount of the verdict has 



already been decreased.  



One of the things that we are going to ask the Court to 



do, Your Honor, is to appoint a receiver so that our clients 



can have assurances when this verdict is upheld that the 



assets that do exist will still exist to satisfy the 



judgment.  



THE COURT:  That will be another hearing, I would 



assume?  



MS. BARBIER:  I would think so if there's opposition.  



But, Your Honor, I'm happy to address any of the 



questions the Court might have.  I still really -- other 



than the e-mails, I don't know what it is amongst the 



lodestar factors that the Defendants --



THE COURT:  Have found unreasonable. 



MS. BARBIER:  Yeah.  You know, the contingency of 



compensation, we've talked about that, the fee customarily 



charged in the locality.  Contingencies are customary in 



Aiken and everywhere throughout South Carolina.  And then in 



terms of the dollar -- you know, hourly rate of our fees, 



those are our standard rates.  



I've been practicing law for 31 years and Mr. Few and 



Mr. Beasley have been practicing a significant amount of 



time, too, and I don't think -- the Defendants have not put 
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forth that they believe those rates are unreasonable and 



haven't presented any evidence that they are unreasonable.  



So I don't know that the Court has any dispute on those 



facts.  But I'm happy to answer any questions that you have 



on anything related to time entries or any of the factors. 



THE COURT:  Thank you, ma'am. 



All right.  Who wants to go next?



Mr. Beasley?



MR. BEASLEY:  I mean, I don't think there's a whole lot 



for me to add.  I think Ms. Barbier covered everything.  I 



think everything is reasonable.  You know, they're probably 



forcing it, I don't keep up with as much as I actually do 



with the rest of the time with this case because it could 



have been a lot more probably.  But I don't have a whole lot 



to add.  I don't think there's anything else I need to say.  



I think Ms. Barbier covered everything.  



THE COURT:  And does your agreement have any sort of 



provision as to your recordkeeping on time as to how it will 



be allocated between the different activities?



MR. BEASLEY:  No, Your Honor.  We all have the same 



agreement.



THE COURT:  Okay.  Thank you, sir.



Mr. Few, anything from you?



MR. FEW:  Certainly, Your Honor.  The typical provision 



that I believe is in this agreement is to your point, and 
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while it wouldn't be necessary, it's customary for a person 



taking a case on a contingent fee -- and, of course, when we 



signed these clients up, we didn't know what claims we would 



be bringing, so that's one thing to consider.  We knew the 



general nature of the claims, but we didn't know what all of 



them would be.  But it's customary and I believe it's in our 



agreement, and we can certainly submit that, that if a 



Plaintiff were to try to fire their attorneys, you know, 



after a certain point that the attorney has a lien for the 



amount of hourly provision that they would have put into the 



case.  So I don't think it's necessary.



And I think the case that Mr. Harte has cited, I don't 



know if Ms. Barbier covered this, but that case, actually, 



deals with a matter in which the existence of a fee 



agreement was in dispute.  Well, there's no dispute that we 



have an agreement with these clients.  There was testimony 



at trial about how we met with them and actually told them 



-- we were the ones that told them that these facts existed.  



There was testimony about me meeting Heather in the parking 



lot of the SLED Aiken DPS for her to watch the video for the 



first time.  They would have been signed up as clients 



shortly thereafter.  Just to correct the record.



The Crespo cases were filed at the time that the 



Julianne Foster case was mediated and settled in November of 



2022.  But, Your Honor, as for my fee petition, I now know I 
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have the lowest hourly rate amongst the Plaintiff group.  



Frankly, I think I missed some of my time getting in there 



but due to the time constraints of having to get it filed, 



we filed it as it.  So my amount is, I think, $142,918 and 



we reconciled the cost.  



Mr. Griffin, we can get all of that straight with Your 



Honor, you know, reconciled from the filings because there 



was some supplements.  



Your Honor, I stated in my fee petition that I sent, I 



just forwarded it to you again that Cassie had sent to me, I 



didn't give a specific breakdown.  That's never been my 



practice.  And the reason, I think, is because I started my 



career defense firms and I write fairly detailed entries and 



I take the provision -- the position that a lot of that is 



going to be privileged as Ms. Barbier was referring to, but 



I have that available.  It's on a printout that we keep our 



time.  I use Cleo, which is an accepted timekeeping system.  



So, you know, the fees -- that's really all I have to 



add.  I mean, nobody has argued -- Mr. Griffin and Mr. 



McCulloch hasn't filed anything in opposition.  These fee 



petitions have been pending since October, so for months and 



months and months.  And all that they've done is provided a 



case this morning that as Ms. Barbier pointed out is a 



Freedom of Information Act case that actually involves, 



basically, the Court of Appeals saying we're confused as to 
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what has happened in this record and we're remanding it.  



I would, also, note that that was a FOIA case involving 



Freedom of Information Act requests that were filed in 2014.  



It's just now finally being decided.  But that being aside, 



that case really has no bearing whatsoever as to any matter 



in this case for the reasons that Ms. Barbier has pointed 



out.  We have a "may" and we have a "shall" provision in 



those enabling statutes.  



I think it's, also, important, Your Honor, in the 



factors that we laid out -- and one of the things that 



hasn't -- not much has been mentioned, but when you look at 



the time devoted to the case, which is factor number two, as 



well as contingency of compensation and the beneficial 



results obtained -- I mean, we took these cases knowing that 



there was a chance that we could get zero.  And the amount 



of time that was put into them was substantial.  The time 



that was put into them was necessary.  



And as Ms. Barbier has pointed out and our memo points 



out, when the claims involve the same, basically, I'll use 



the legal phrase, common nucleus of operative fact, it's not 



appropriate to go in and have to parse out what was this and 



what was that and what was the other.  And everything here 



revolves around the recording that took place in 2001 and 



then -- but for the UTPA, we, also, had to establish the 



capability of repetition, the fact that it was repeated.
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And Defendants have made an argument here today as if 



they made an offer of judgement on any one of these claims.  



Well, they didn't.  They contested every single thing that 



we did.  Mr. Riviere has invoked his Fifth Amendment 



privilege, wouldn't answer any questions.  And Josee's 



testimony, as is evident from the jury's verdict, they just 



didn't believe her testimony.



So, Your Honor, we think the petition stands for 



itself.  You know, the Court has already ruled that the 



violation was willful and that the attorney's fees are 



reasonable and there's been no real challenge to the 



reasonableness of the attorney's fees as it relates to the 



entirety of the case.  



So for all the reasons that have been argued before, 



that's really all I have to add to it with the 



distinguishing factor that my fee petition has not been 



submitted with the details.  



And the arguments that are made to go through and when 



Ms. Barbier has -- the amount of time that she has in this 



case to just, you know, fly spec someone's entries and say 



oh, you read e-mails.  Well, when I was in defense firm 



practice and even in my practice today, it's always been 



common to bill a 0.2 for an e-mail.  Because just let us all 



recall when we're trying to do some substantive work on a 



memo or prepare for a deposition or go through some of the 
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really, really complex things that we have to do and an 



e-mail comes in and we think oh, let me just look at this 



e-mail.  Then two and a half hours later, you've gotten 



pulled into something else.  



So I just don't think the Defendants have made an 



appropriate challenge to the petition.  And if they felt 



like they had an appropriate challenge, I believe they would 



have filed a memorandum, which they chose not to do.  



THE COURT:  Thank you, sir.  But Mr. Harte did file a 



brief.  



So Mr. Harte. 



MR. HARTE:  Thank you, Your Honor.  



Let me try to address a couple of things that I think 



are pretty important here.  First of all, the issue of what 



kind of a contract they have is very important in this 



determination because they're entitled to recover actual 



fees.  If their contract does not have a provision which 



allows them to bill the client for their hours, then they 



can't claim that a fee obligation exist other than the 



contingency.  



Now, there are contracts for cases which are sort of 



modified contingencies where they -- the contracts provide 



that the client will pay on an hourly basis, but the fee 



will not exceed the one-third of the amount recovered.  Or 



in some instances, the contracts say that the law firm will 
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maintain a record of the billing and whichever is greater 



will be the fee.  



And in this case, if this contract doesn't have 



language to that effect, then they're attempting to charge 



the Defendants fees that are not actually going to be 



collected from their clients.  And if the attorney does not 



have the right to collect the fee from his client, then he 



does not have the right to collect it from a Defendant in a 



case where the attorney has accepted the risk of a 



contingency fee.  



Every case that involves a contingency carries with it 



the risk that the attorney will expend a great number of 



hours and the jury or whatever may not return a verdict that 



gives him the results he wants to obtain.  That happens -- I 



would hate to try to count the number of times that lawyers 



have done vast amounts of work only to have a jury to return 



a verdict that was inadequate to compensate the lawyer for 



the time he actually undertook.



The other thing I want to be clear on is that the 



reason that we need to see their contract is because they're 



asking you to do something that they are telling you they 



did not contract for with their clients.  Now, if they 



concede that it's a pure contingency fee, and I think they 



have conceded that, then my position is that that sets the 



fee.  And if their contingency is one-third or 40 percent or 
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whatever it is, they need to disclose that to the Court so 



the Court can know what their actual fee is.  They're not 



entitled to collect something that is not an actual fee. 



Now, the other part about it is, I'm just confused by 



what was said about well, when we get an attorney's fee 



award, the contract, there will be some allocation of it.  I 



don't understand this.  If the client is not obligated to 



pay the fee and this is an attempt to gain money which was 



not awarded in the judgment for the client, then that just 



doesn't work that way.  They either are entitled to a fee 



from their client and thus a fee from my client under the 



Uniform Unfair Trade Practices Act or they're not.  



So that issue is important and they should be required 



to disclose that unless they agree that it is just a pure 



contingency.  And like I said, if it's a pure contingency, 



then they need to tell us what percentage they agreed to 



take was and that's what they're entitled to, that and no 



more. 



Your Honor, there are a couple of things that they say 



that are just not straight up.  One of them is this 



continuing statement that there was this vast amount of 



evidence that Josee Riviere was willfully engaging in an 



unfair trade practice and there's this broad statement 



there's this massive amount of evidence that it was 



established that she repeated it.  There's no such evidence 
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in the record.  



But Your Honor sat through the trial, I'm not going to 



try to tell you what you heard because you know what you 



heard.  And you made a good point in your order to discuss 



the fact that there was very limited evidence.  Candidly, 



obviously, my position is there was not evidence sufficient 



to get anywhere with it, but that's not the issue today.  



Your Honor, the other part of this important matter 



here is the law is quite clear that we have the right to 



have you take into consideration the fact that we were 



forced to defend against three causes of action that were 



found to be not meritorious.  And a great deal of these fees 



that they're proposing to charge here are related to that.  



In truth and in fact, this business about this massive 



investigation, truth is SLED did the investigation for them 



for the most part.  They did a good bit of going in behind 



SLED and I concede that, but that doesn't have anything to 



do with the Unfair Trade Practice Act.  The factual basis of 



the Unfair Trade Practice cause of action was really quite 



simple.  And they don't have any evidence other than the 



evidence that was consistent with what Josee Riviere told 



them.  It makes it totally unfair to say well, what another 



defendant -- it's the same thing we ran into at the trial.  



One defendant took the Fifth Amendment and, therefore, 



you've got to penalize the other defendant because of that.  
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That's simply not accurate, Your Honor.  Josee Riviere 



testified in full.  



I'll be candid with you.  I don't want to comment on 



the jury's verdict because that's not nice and I don't want 



to be unkind, but the reality is you heard the testimony, 



Your Honor, and you know what the record shows.



Now, it is -- I've cited law.  The law is there.  It's 



clear.  The award of fees is discretionary.  Part of your 



discretion is to allocate the fees as you deem to be 



reasonable.  It is unreasonable to have a person who has 



performed nothing more than what Josee did in this case and 



allocate to her an equal assessment of fees as you would 



someone who is more culpable.  But that's for you to decide, 



Your Honor, and I want to emphasize that.  



When Ms. Barbier says there's no law that allows you to 



allocate fees, she overlooks the fact that time and again, 



the cases say that the fee is a matter of discretion for the 



Court.  And I simply argue that the discretion extends to 



the fact that you may allocate it as you think is reasonable 



and just which does mean that you allocate it according to 



fault in this case.  



And, also, Your Honor, again, going back to the issue, 



we are entitled to be given credit for the fact that my 



client had to pay a substantial amount of money, about 



$75,000 not to defend against the Unfair Trade Practice Act, 
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but to defend against the claims that have proven to be 



non-meritorious at the hands of a jury, which was clearly 



given every opportunity to be displayed by a whole great 



deal of evidence that really as to Josee Riviere should have 



never been introduced.  She was never connected to those 



videos, Your Honor, never connected to them.  In fact, I 



think you made that comment from the bench during the trial.  



And that never happened.  But the bottom line is that the 



jury made a finding that an Unfair Trade Practice act was 



committed.  Then Your Honor found that it was willful and 



now, that's where we are.  



I'm not trying to argue against the ruling or anything 



of that nature, but I point out that when you come to the 



question of how am I going to allocate these fees that you 



have to take into consideration what is actually into the 



record and supported thereby. 



Now, as far as the motions that we filed, again, those 



motions were directed at causes of action that were, in 



fact, found to be non-meritorious.  The jury did not find in 



their favor on three of the four causes of action.  And the 



motion for summary judgment, while it wasn't granted, it 



proves to have been correct.  There was no evidence to 



support those causes of action and so the jury found.  So I 



think we're entitled to have that considered as well.  



Your Honor, as far as the work they performed, again, 
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they haven't presented any breakdown for what was done for 



the Unfair Trade Practice.  Now, I'm not sure that the issue 



of whether there was a settlement -- good faith settlement 



effort is actually a factor to be considered because it's 



not in the six factors that are used in the cases, but I 



think it is relevant to show that they continued on.  I can 



tell you now, I tried several times to elicit from them a 



reasonable offer and there was never a reasonable offer.  



I'm not sure about the business about we didn't show up 



for mediation.  I'm going to have to go back and look and 



see how that mediation was set up.  I'm not so sure we were 



invited to be a part of that particular mediation.  But I 



don't see what difference that makes because they never made 



us an offer that was anywhere within near the range of what 



they knew the limitation was. 



And here's the point of this, Your Honor, the law on 



Unfair Trade Practices is as clear as it can be.  The types 



of damages that you can recover are just as simple as it can 



possibly be for anyone who has studied the law.  The idea 



that they would come in and drag my client through a case in 



which they're trying to collect damages that they know are 



not lawfully collectible should be taken into consideration.  



And, Your Honor, I can tell you, had I been offered an 



opportunity to settle this case for what the real damages 



were, trust me, it cost a lot more than that to go to trial.  
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I've got to say this, I can appreciate the fact that while 



all these people have been practicing all this time, I mean, 



I started in 1971 and I know a little bit about how the law 



works.  



And I can tell you this, I have settled many, many 



causes of action where we only settled one claim and went to 



trial on the rest.  Ms. Barbier says that doesn't happen, 



I'm sorry.  I have had actual experience doing that numerous 



times when we have a case where we've got four causes of 



action.  I know my client's is liable on one and we make a 



settlement on that one and then we go to trial on what's 



left.  That is not uncommon.



I only say this, Your Honor, ultimately, at some point 



in time, there has to be a recognition of what Josee 



Riviere's responsibility in this matter actually was.  And 



when it comes time to apportion these fees, I'm simply 



asking the Court to take into consideration what you heard 



and saw at the trial.  That is a very important factor in 



the reasonableness of the fees.  



And over and over again in the cases, what you hear -- 



and, candidly, the factors as to how fees are assessed, 



those factors are the same in divorce and civil.  They were 



throwing out there well, that's a divorce case.  It doesn't 



matter, the standards are the same.  And one of the 



considerations is the ability to pay.  
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But aside from that, Your Honor, there's a question of 



what is reasonable.  Is it reasonable for a lawyer to have a 



contingency fee case which limits their recovery of fees to 



a percentage of the verdict and now they come in here and 



say we don't like that contract now, that's not going to 



give us enough money, so we want you to do something that we 



didn't agree for our clients to do and we want to punish the 



Defendants.  And oh, by the way, we just didn't think about 



how to write the contract, so we didn't include something 



that gave us an override if we had expended a lot of hours 



and the verdict was too low for our satisfaction.  You take 



a contingency case, you get what you sign up for.  You don't 



get to take more than that.  



I think that pretty well covers it, Your Honor.  I 



stand by the brief that you have.  I think there's ample law 



in that brief to justify what I've asked you to do, which is 



-- I understand you're going to have to award a fee and I 



understand that, but I don't think it could exceed a small 



percentage of what the -- or a reasonable percentage, a 



third, 40 percent of what the jury awarded and what the 



Court reduced it to.  Because the truth of the matter, what 



you reduced it to is what they should have been asking for 



all along.  They know they exceeded the statute and now, 



they don't like it.  And I'm sure sorry about that, not 



sorry, really. 
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THE COURT:  Counsel, this is what I would like to have.  



Mr. Few, would you provide me in camera your record 



time keeping.  I think I have to review that in order to 



make any decision whatsoever.  I will keep that in camera 



for you at this time.  



If Defense counsel has any notations about that or any 



objections to that, they can let me know.



Also, I would like the portion of your fee agreement 



that deals with the lien provision should you part ways 



before the trial and any portion of your fee agreement which 



states the mode of your recordkeeping, any sort of minimum 



time for activity.  I know some fee agreements have gone 



into you understand when we keep our records or when we bill 



you, it's in increments of one-tenth of an hour and that 



sort of thing.  If you have that language in the agreement, 



I want that provision.  If you want to send me the whole 



thing in camera, you can and then we'll determine if it's 



necessary to share with Defense counsel any portions 



pertinent and treated as a proprietary matter.  But if you 



want to just send me those provisions, that's, also, 



sufficient.  



Any response from Mr. Griffin, Mr. McCulloch?



MR. GRIFFIN:  Yes, Your Honor, very briefly.  The 



Brawley case -- 



THE COURT:  That's the case that came out -- I looked 
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at it again, but I didn't go over the fact portion.  That's 



where the councilman, I believe, she was asked for the FOIA 



request.  They submitted --



MR. GRIFFIN:  Correct.



THE COURT:  They didn't submit it on time, but then 



they submitted some additional documents because it had to 



do with some contracting Richland County was doing, I 



believe; is that right?



MR. GRIFFIN:  That's correct, Your Honor.



THE COURT:  And then they strung it out and it turned 



out to be an $80,000 fee she was requesting?



MR. GRIFFIN:  Sure. 



THE COURT:  And the Court said, you know, they gave you 



everything you needed before you filed suit and, therefore, 



we're going to take it to the pre-suit or at time of filing 



suit fee and knock out the rest as superfluous.  



MR. GRIFFIN:  Well, the Court of Appeals remanded for 



more specific findings and direction.  But there's been an 



argument here that this case should be limited to FOIA and 



the Court of Appeals decision says we're not able to locate 



binding precedent that establishes a more detailed framework 



for deciding a request for fees under FOIA and then applies 



the standard that applicable to all cases.  And it cites the 



Hensley case.  



And as to this question about allocation, I have two 
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points there.  One, in the Brawley case, even Judge 



Benjamin, who was the trial judge at the time, in the 



opinion on Page 16 says the Court's amended order modified 



the award by claiming to deduct the time devoted to 



Brawley's unsuccessful injunctive relief claim, the County's 



successful motion to dismiss appellate matters and a 50 



percent reduction for certain work to account for tasks 



Brawley's counsel performed on behalf of the co-plaintiff 



who was dismissed at the case's beginning.  The Court then 



goes on to say there's an $80,000 fee and was only reduced 



by $419 less than the original award and they find it 



impossible how that occurred, how it was only that amount.  



Another significant part of the decision, it says a 



reasonable fee must include only reasonable expended hours 



and must be proportional to the degree of success obtained.



And then the question of allocation, Ms. Barbier argued 



that there's been no authority for this.  I would cite the 



Taylor V. Nix case, 307 South Carolina 551.  It's a 1992 



case from the Supreme Court.  And, Your Honor, it was a 



statutory attorney's fee claim.  And here, it says the 



Defendant's attorney argued fees related to the nonstatutory 



cause of action should have been excluded.  And the Supreme 



Court says we agree.  



And then it goes on to talk about that this approach 



requires the party asserting the right to attorney's fees to 
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produce an itemized affidavit of their fees that they 



believe are related to the statutory claim.  Now, we know 



that's not happened here.  They've submitted fees for -- the 



application for all fees related to all claims.



And then it says the opposing party then has the burden 



of showing which of the fees are clearly unrelated.  And, 



again, that's -- one of our complaints about what we've seen 



is, A, there's been no effort to allocate.  B, we can't tell 



from the descriptions what these fees are. 



And then lastly, Your Honor's obligation, according to 



the Brawley opinion says the law requires a trial court to 



base fee awards on a sound evidentiary basis and to 



adequately explain the award with specific findings or else 



the fee award will constitute an abuse of discretion 



warranting reversal.  Not only can we not decipher what 



claims -- what time and effort were limited to the statutory 



Unfair Trade Practice claim, nor can Your Honor based on 



this record.  



So that's our argument.  Thank you. 



THE COURT:  Thank you, sir.  



MR. FEW:  Your Honor, if I may comment about the 



Brawley case.  I read it after it was submitted.  I read it 



when it came out.  The Court there was simply confused.  



They refer to two problems.  And I want to quote, this is 



from Page 9 of 16 of that order.  It said, the Court's 
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original order was a brief three pages, did not explicitly 



review the time submitted by Brawley's attorneys and then 



awarded the requested fees in full.  The Court's amended 



order modified the award by claiming to deduct the time 



devoted to Brawley's unsuccessful injunctive relief claim, 



the County's successful motions to dismiss appellate 



matters, a 50 percent reduction for certain work to account 



for tasks Brawley's counsel performed on behalf of the 



co-plaintiff that was dismissed.  All of these claimed 



deductions somehow resulted in a new award of $80,845.71, 



which was only $419.25 less than the original award.  We 



find it impossible to see how the above-described deductions 



totaled only $400.  The record was not clear.  That's not 



what's before us.    



In addition -- and I didn't catch the case that Mr. 



Griffin cited, but when you --



THE COURT:  Taylor, 307 S.C. 551.



MR. GRIFFIN:  Taylor V. Nix, yes, sir.



MR. FEW:  307 S.C.?



THE COURT:  551.



MR. FEW:  Okay.  When the claims all center around the 



same common nucleus of operative fact, it's not reduced for 



different claims.  That's in the federal law.  That's in 



Hensley vs. Eckerhart.  Hensley vs. Eckerhart is cited in 



our cases.  If they knew they had good law on that issue, 
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this Court would have had a brief from them on it.  So we 



will certainly take a look at Taylor and provide comments on 



that if the Court will allow.  



THE COURT:  Here's what I'm going to do, I'm going to 



give y'all till next Tuesday to give me everything you want.  



I don't think I'll have anything ready to send out by 



Tuesday, the 28th, I guess.  You can send me anything 



additional up until that date.  



MR. FEW:  Thank you, Your Honor.



THE COURT:  Anyone.  



Yes, sir, Mr. Harte.



MR. HARTE:  Just briefly, this business about 



appointing a receiver, Your Honor, assuming that there's a 



reasonable award of fees --



THE COURT:  That's not before me right now. 



MR. HARTE:  I understand.  I'm just putting the 



Plaintiffs on notice that we are -- assuming the fee is 



reasonable, we're not going to force you to appoint a 



receiver.  



THE COURT:  Okay.  Thank you, sir.  



I'll see what y'all come up with after y'all get me 



everything.  



Thank you very much.  Y'all stay safe.  



MR. FEW:  Thank you, Your Honor. 



MR. GRIFFIN:  Thank you. 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



43



MS. BARBIER:  Thank you, Judge. 



MR. HARTE:  Thank you, Judge.  
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