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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


  ) 


COUNTY OF ANDERSON ) Docket No.: 2017-CP-04-376 


 


RAGHU ATHIMOOLAM and IRENE ) 


ATHIMOOLAM, ) 


  ) DEFENDANT MERITAGE HOMES   


 Plaintiffs, ) OF SOUTH CAROLINA, INC.’S 


  )  RULE 59(e), SCRCP, MOTION   


v.  )  


  )  


MERITAGE HOMES OF SOUTH  )  


CAROLINA, INC., )   


  )   


 Defendant. )  


  ) 


 


TO PLAINTIFFS AND ATTORNEY FOR PLAINTIFFS: 


 


YOU WILL PLEASE TAKE NOTICE THAT Defendant files this motion pursuant to 


Rule 59(e) of the South Carolina Rules of Civil Procedure asking this court for an 


amended Order (a) vacating the purported January 23, 2024 Arbitration Award; (b) 


ruling the Arbitrator lacked subject matter jurisdiction to vacate or modify the 


October 4, 2023 Arbitration Award; (c) sanctioning Plaintiffs for intentionally 


violating the ADR Rules after the Arbitrator issued the October 4, 2023 award; and 


(d) reinstating the October 4, 2023 Arbitration Award.    


 


 Defendant moves for relief based on the following:  


  


1. The Federal Arbitration Act (“FAA”) applied to this matter.  Having found that 


the arbitrator lacked the authority to modify an award under FAA, 9 U.S.C. § 


10(a)(4) mandated that this Court vacate the January 23, 2024 award.   In fact, 


this exact issue was examined by the Fifth Circuit in Smith v. Transport 


Workers Union of America, AFL-CIO Air Transport Local 556 374 F.3d 372 


(5th Cir. 2004). 
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  Therein, an arbitration award was issued to the plaintiff but 


“[q]uestions about taxation of additional costs and the arbitration panel's 


authority to modify its initial award gave rise to this controversy. The arbitral 


panel determined that it had such authority and modified the award to tax 


additional costs against the [defendant], favoring [plaintiff]. In district court 


[plaintiff] moved to confirm the modified award and the [defendant] opposed 


confirmation of the award as modified, but not the original award. The district 


court agreed with the [defendant] and vacated the modified award, confirming 


only the original award.” Id. at 374. 


   As noted by the Court, “[a]rbitration is a matter of contract; a party 


cannot be required to submit to arbitration unless it agreed in advance that 


the dispute would be arbitrated. [Footnote omitted.] Although the law imposes 


a presumption in favor of arbitrability, the policy that favors resolving doubts 


in favor of arbitration ‘cannot serve to stretch a contractual clause beyond the 


scope intended by the parties or authorize an arbiter to disregard or modify the 


plain and unambiguous provisions of the agreement.’ ”  Id. at 374–375. 


   Indeed “[t]he plain wording of the arbitration agreement contemplates 


that the arbitrators will not consider correcting the arbitral award at all at the 


behest of the parties, and forbids a correction or amendment on the arbitrators 


own motion more than three business days after the award. We conclude that 


the modification made was beyond the reach of the arbitrators' power. If an 


arbitral panel exceeds its authority, it provides grounds for a court to vacate 


that aspect of its decision.”  Id. at 375. 


  Meritage demonstrated “one of the infirmities listed in § 10 of the 


[FAA]”, so the court must vacate the award.  Trident Technical College v. Lucas 


& Stubbs, Ltd., 286 S.C. 98, 333 S.E.2d 781 (1985).1  


 


 


                                                 
1 That case states “The Federal Arbitration Act essentially requires that this Court must ‘uphold the 


award unless the challenging party demonstrates one of the infirmities listed in §10 of the Act.’” 
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 2. The FAA and S.C. Code Ann. §§ 15-48-10 et seq. do not require an arbitration 


award to be filed with any Court or Clerk of Court for the award to be 


considered an official arbitration award.  Section 9 of the FAA allows the court 


to confirm an arbitration award “[i]f the parties in their agreement have agreed 


that a judgment of the court shall be entered upon the award made pursuant 


to the arbitration ….”   9 U.S.C. § 9.  But, the FAA does not require the award 


to be filed with any Court in order for the award to be subject to the provisions 


of sections 10 and 11 regarding challenges to the award.  The FAA only 


requires a filing with the clerk of court when a party moves for an order 


confirming, modifying, or correcting an arbitration award, as stated in 9 U.S.C. 


§ 13. 


  Furthermore, S.C. Code Ann. § 15-48-90, entitled “Award” (emphasis 


added), does not require any filing of the arbitration award but only that the 


arbitrator provide a copy of the award to each party.   


 


SECTION 15-48-90.  Award. 


(a) The award shall be in writing and signed by the 


arbitrators joining in the award.  The arbitrators 


shall deliver a copy to each party personally or by 


registered mail, or as provided in the agreement. 


  


 


 The subsequent sections of the South Carolina Act provide the steps to change 


the arbitration award.  Then, if either party wants a court to confirm the 


arbitration award, S.C. Code Ann. § 15-48-120, provides that option:  


 


Upon application of a party, the court shall confirm an 


award, unless within the time limits hereafter imposed 


grounds are urged for vacating or modifying or correcting 


the award, in which case the court shall proceed as 


provided in Sections 15-48-130 and 15-48-140. 
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 As noted in Henderson v. Summerville Ford-Mercury, 405 S.C. 440, 748 S.E.2d 


221 (2013), the confirmation proceeding “ordinarily is not initiated unless one 


of the parties refuses to abide by the award or unless it be the desire of a party 


that an official record of the confirmation and judgment be made.”  748 S.E.2d 


at 227 quoting 6 C.J.S. Arbitration § 178 (2004).  “Confirmation is not a 


separate judicial process; it is merely a continuation of the arbitration 


procedure.  See generally 6 C.J.S. Arbitration § 181 (2004) (stating a 


proceeding for confirmation of an arbitration award is not a trial or a separate 


proceeding, and generally, the only courses of action open to the court are 


limited to the statutory grounds for review, such as to confirm the award, 


correct then confirm the award, vacate the award, or dismiss the proceeding 


….”  Id.   


  Additional case law supports the conclusion that the FAA and the South 


Carolina Uniform Arbitration Act do not require an arbitration award to be 


filed to be considered “the” arbitration award.  See Remmey v. PaineWebber, 


32 F.3d 143 (4th Cir. 1994) (finding without merit a claim that the arbitration 


award in that case did not constitute a “mutual, final, and definitive award” as 


contemplated by 9 U.S.C. § 10(a)(4)).  Further, an arbitration award is “final” 


under the FAA if it “resolve[s] all issues submitted to arbitration.”  Rocket 


Jewelry Box, Inc. v. Noble Gift Packaging, Inc., 157 F.3d 174, 177 (2d. 1998).  


Clearly, the October 4, 2023 Arbitration Award in this case did just that.  


  “[T]he proper standard for vacating an award on this ground is whether 


the failure to decide an issue causes the award to lack mutuality, finality, and 


definiteness.”  Harper Builders, Inc. v. Edens, 282 S.C. 379, 318 S.E.2d 363 


(1984).  There can be no doubt that the October 4, 2023 constituted a “mutual, 


final, and definite award.”  First, the Arbitrator filed the Proof of ADR that 


specifically stated “Order following arbitration will be issued on or before 


October 4, 2023.”  Secondly, the October 4, 2023 concluded very specifically: 
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“Therefore, it is hereby Ordered, Adjudged, and Decreed that the 


plaintiffs are awarded the sum of Fifty-One Thousand Four 


Hundred Thirteen and 88/100ths ($51,413.88) Dollars.”  


 


 That October 4, 2023 ruling states “quite unambiguously” the Arbitrator’s 


decision, which “could hardly be more final and definite.”   


   


3. The FAA clearly gives this Court the power to vacate the improper January 23, 


2024 second award.  Section 10(a)(4) provides that an arbitration award may 


be vacated when the arbitrator exceeded his/her powers.   As this Court noted, 


the reasons stated by the arbitrator to support the second award did not meet 


the requirements to modify or correcting the first award; therefore, the 


arbitrator did not have the power or authority to issue the second award.  


Similarly, “[t]he permissible common law grounds for vacating an [arbitration] 


award ‘include those circumstances where an award fails to draw its essence 


from the contract, or the award evidences a manifest disregard of the law.’”  


Dewan v. Walia, 544 Fed. Appx. 240 (4th Cir. 2013) (emphasis added).  “… [A] 


manifest disregard of the law is established only where the ‘arbitrator[] 


understand[s] and correctly state[s] the law, but proceed[s] to disregard the 


same.’”  Id.  “Manifest disregard requires that ‘(1) the applicable legal principle 


is clearly defined and not subject to reasonable debate; and (2) the arbitrator 


refused to heed that legal principle.’”  Constellium Rolled Products Ravenwood, 


LLC v. United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, 


Allied Industrial & Service Workers Int’l Union AFL-CIO/CLC, 18 F.4th 736 


(4th Cir. 2021).    


  South Carolina courts have reversed arbitrator’s decisions when the 


arbitrator’s decision constituted a “manifest disregard of the law” because the 


arbitrator exceeded the arbitrator’s powers.  C-Sculptures, LLC v. Brown, 403 


S.C. 53, 742 S.E.2d 359 (2013) (citing S.C. Code Ann. § 15-48-130 and Gissel v. 


Hart, 382 S.C. 235, 676 S.E.2d 320 (2009).  In C-Sculptures, LLC, that court 


noted that “[a]n arbitrator’s ‘manifest disregard of the law,’ as a basis for 
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vacating an arbitration award occurs when the arbitrator knew of a governing 


legal principle yet refused to apply it.”  Id., 742 S.E.2d at 360.  See also Waldo 


v. Cousins, 442 S.C. 662, 901 S.E.2d 276 (2024) (vacating arbitration award).   


Here, as noted by this court, the arbitrator clearly disregarded the mandates 


of the FAA, particularly 9 U.S.C. § 11. 


 


4. The trial court’s current order does not address Meritage’s motion regarding 


Plaintiffs’ violation of the confidentiality provision (Rule 8) of the South 


Carolina Alternative Dispute Resolution Rules by including the specific dollar 


amount of the prior confidential settlement between Meritage and its 


subcontractors.  The arbitrator erred by ignoring this misconduct and the 


obvious prejudice to Meritage.  The second arbitration award resulted in an 


approximate 7-fold increase in the monetary award to Plaintiffs based off the 


blatant violation of the ADR Rules.   


  Rule 8 of the ADR Rules very clearly states that “any mediation 


communications disclosed during a mediation … shall be confidential, and 


shall not be divulged by anyone in attendance at the mediation participating 


in the mediation” except as permitted by circumstances that do not apply here.  


Rule 8 further requires: “The parties and any other person present or 


participating [in the mediation] shall maintain the confidentiality of the 


mediation and shall not rely on, or introduce as evidence at any arbitral, 


judicial or other proceeding, any mediation communication disclosed in the 


course of a mediation ….” (emphasis added in both). 


  Every mediation conducted in South Carolina includes a specific 


disclosure and warning by the mediator to the parties at the start of the 


mediation that all mediation discussions and negotiations are confidential and 


that none of the discussions and negotiations held during a mediation can be 


disclosed at any trial or hearing.  This significant guarantee of confidentiality 


must be enforced.  Otherwise, the negative impact to every mediation to be 
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conducted is obvious, and the negative impact to every mediation moving 


forward because of this conduct cannot be understated.   


  The rationale for the confidentiality rule is clearly designed for an open 


discussion of the issues and settlement offers and demands in an effort to 


resolve all pending claims.  To allow a party who participated in a mediation 


to intentionally disclose the confidential settlement discussions from a 


mediation in an obvious and blatant effort to gain an advantage in a post-


arbitration motion should never be allowed and should be sanctioned.  


Otherwise, the impact of this conduct will be obvious.  Moving forward, any 


party who does not settle at a mediation and who thinks they did not prevail 


at a subsequent trial or arbitration will intentionally disclose mediation 


conversations, including offers, demands, and settlements with others, in an 


attempt to undo a result that the party does not like.  Plaintiffs’ conduct runs 


directly in contradiction of the mediation process.   


  An immediate mistrial would have been required if Plaintiffs in this case 


had disclosed the confidential information during a trial or during the 


arbitration hearing.  To allow Plaintiffs to now disclose that information 


without the sanction being an immediate dismissal of their pending motion 


only rewards their egregious conduct.  However, our appellate courts and the 


applicable rules do not reward that bad faith conduct.  See Jones v. Robinson, 


2023-UP-369 (S.C. Ct. App. Unpublished opinion filed November 15, 2023) 


(holding, among other things, that sanctions were appropriate for mediation 


abuses pursuant to Rule 10(b), SCADR, to include “payment of attorney’s fees, 


neutral’s fees, and expenses incurred by persons attending the conference; 


contempt; and any other sanction authorized by Rule 37(b), SCRCP[.]”  


(emphasis in original).   Rule 37(b), SCRCP, permits dismissal as a sanction.  


Here, Plaintiffs clearly acted intentionally and in bad faith.  Their conduct 


mocks the mediation rules and should not be  tolerated.  Furthermore, 


Plaintiffs cannot credibly argue that the intentional disclosure of the 


confidential settlement information did not have a significant negative impact 
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on this matter and on the mediation process in general.  If the Court allows 


this willful and deliberate conduct to go unchecked, Plaintiffs’ behavior will 


alter the mediation process.     


  Any settlement between Meritage and its subcontractors resulted from 


the extended mediation that included Plaintiffs and that lasted many months.  


Plaintiffs are and were bound by the confidentiality requirements of the ADR 


Rules.  Plaintiffs’ intentional violation of the confidentiality requirement can 


only be explained as an attempt by them to improperly gain an advantage with 


the Motion for Reconsideration submitted to the arbitrator, as an attempt to 


improperly influence the outcome of their Motion for Reconsideration, and as 


an attempt to prejudice Meritage.  That conduct runs counter to the spirit and 


purpose of the ADR process.  Plaintiffs took the risk of not settling at mediation 


and forcing this matter through arbitration.  Plaintiffs should not now be 


allowed to use a confidential settlement entered into by other parties to 


unfairly influence an attempt to alter the arbitration award simply because 


they do not like the result of the arbitration. 


  As mentioned, Rule 10(b) of the ADR Rules provides the sanctions “if 


any person or entity subject to the ADR Rules violates any provision of the 


ADR Rules without good cause,” which is certainly the case here.  Plaintiffs’ 


intentional violation of the ADR Rules is worthy of sanctions, including, at a 


minimum, vacating the January 23, 2024 Arbitration Award and any 


additional sanctions at the Court’s discretion.  In any event, Plaintiffs’ claims 


on this issue ignore the fact that Meritage’s settlement with its subcontractors 


included settlement of Meritage’s claims for contractual indemnity, Additional 


Insured status, bad faith, and payment of past and future defense costs, 


including, but not limited to attorney’s fees and expert witness fees.  Moreover, 


the claim that Meritage’s settlement with subcontractors somehow establishes 


a floor for Plaintiffs’ claims is without any legal support, as evidenced by the 


fact that Plaintiffs did not provide any case law support for the proposition.   
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  Plaintiffs’ misconduct warrants vacating the January 23, 2024 


Arbitration Award and reinstating the October 4, 2023 Arbitration Award, in 


addition to other sanctions.  This Court must vacate the January 23, 2024 


Arbitration Award and reinstate the October 4, 2023 Arbitration Award to 


protect the confidentiality rules of mediation.     


 


      TURNER PADGET 


      s/David S. Cobb    


      David S. Cobb 


      Post Office Box 22129 


      Charleston, South Carolina 29413-2129 


      Direct:  (843) 576-2803 


      Fax:  (843) 577-1629 


Charleston, South Carolina  dcobb@turnerpadget.com 


 


November 4, 2024 ATTORNEYS FOR MERITAGE HOMES OF 


SOUTH CAROLINA, INC. 
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P R O C E E D I N G S


* * * * *


THE CLERK:  Next is 2017-CP-04-00376, Raghu 


Athimoolam v. Meritage Homes.  


THE COURT:  Good morning.  This appears to be a 


motion to vacate filed by Mr. Cobb.  So, Mr. Cobb, 


tell me -- tell me what this is about.


MR. COBB:  Good morning.  I'm David Cobb.  I'm 


here for Meritage Homes.  Both sides have filed 


extensive memos regarding this particular motion.


THE COURT:  Okay.


MR. COBB:  As this is a lawsuit -- or was a 


lawsuit involving a dispute over alleged 


construction deficiencies at the Athimoolam 


residence.  And to the extent that a construction 


case could follow a normal track, this one did up 


until the arbitration awarded the homeowners, who 


are the plaintiffs in the lawsuit, and Meritage 


agreed to submit the case to binding arbitration.  


The subcontractors, who were implicated by the 


plaintiff's allegations, were also brought into the 


lawsuit.  They agreed to also go through that same 


process.  


After we completed discovery, we conducted a 


mediation with Frank Elmore.  And that mediation was 
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over a number of months.  And none of us knew 


Mr. Elmore was actually sick while he was doing 


this.  And I'm convinced that this was one of the 


last things he did before he passed away.  He tried 


to get the case resolved.  He was not able to get 


the case resolved between the plaintiffs and 


Meritage, but was able to get a settlement between 


Meritage and the subcontractors.  


So the case then proceeded to bind an 


arbitration with Becky Laffitte out of Columbia as 


arbitrator.  We had a hearing last fall that lasted 


two days.  On October 3 -- I'm sorry -- October 4, 


2023, the arbitrator, Ms. Laffitte, awarded the 


plaintiff a sum of $51,000 and change.  


At that point in time, the plaintiffs then 


filed -- the Athimoolams filed a motion to have 


Ms. Laffitte reconsider her award.  We objected -- 


Meritage objected to that saying that she had issued 


an award, and that because this is governed by the 


Federal Arbitration Act, the South Carolina 


Arbitration Act, there are certain ways and certain 


requirements that you have to take if you want to 


challenge or have an award changed.  Nevertheless, 


Ms. Laffitte, her initial testimony, and issued a 


second award on January 23, '24, that substantially 
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increased the award that she gave originally to the 


homeowners.  


And so that's what this is about.  This is -- 


and I currently referenced the memo because it goes 


through step by step the detail.  Essentially, the 


argument is that the October 3 -- the October 4, 


2023, award is the only award that's allowed.  


And then what happened subsequently violates 


the rules of the FAA.  Violates the rules of South 


Carolina Arbitration Act.  And I think also what's 


important to understand is the motion for 


reconsideration of the original award included a 


disclosure to the arbitrator of the amount of money 


that Meritage had settled with the subcontractors.  


That was confidential information.  That was 


information that was part of the mediation process 


because that money was actually offered to the 


Athimoolams.  And once they refused that money is 


when Meritage agreed to settle with the 


subcontractors for that same amount of money.  


That, under the ADR rules, should have never 


been disclosed to the arbitrator.  And I don't think 


it's a stretch to -- when you look at how things 


went, that the arbitration award got changed and got 


changed substantially, and the motivating factor was 
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the fact that the arbitrator was told how much money 


Meritage had settled with the subcontractors, which 


the arbitrator should have never known, should have 


never been told.  


And so the other basis to set aside this 


January 23, '24, award is that the fact that that 


was a clear violation of the ADR Rule 8, the 


disclosure of confidential information to the judge 


of the law of the case.  That would never be 


permissible if this was a civil case, if we had a 


jury, or if we had a bench trial.  The person that 


ultimately would decide the case would never be told 


the amount of available insurance coverage, never be 


told the amount of any offset in the amount of any 


kind of funds that were in play.  


So jumping back to the arguments.  The FAA, the 


Federal Arbitration Act, has specific provisions 


that talk about modifying an award or vacating an 


award.  None of those were met in this scenario.  


And that's outlined in the memo.  


The South Carolina Arbitration Act, which 


mirrors in both part the Federal Arbitration Act, 


also has specific requirements if you want to change 


an award.  None of which were met in this case.


There was a third process out there called 
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JAMS, which is in the contract between the 


homeowners and Meritage.  There's a reference to the 


rules for JAMS, which is also an arbitration 


process.  Those rules were not followed with regards 


to changing the award.  


Then you have the fourth step, which is the 


violation of the ADR rules.  All of which resulted 


in this fundamental change and what the original 


order was.  


The best I can -- with respect to Mr. Lyles, I 


think the argument from -- from the homeowners on 


this is that somehow what was decided on October 4, 


2023, was not a, quote, unquote, award because it 


had not been filed with the clerk of court.  But 


the -- again, the FAA rules and the South Carolina 


Arbitration Act rules clearly do not require a 


decision to be filed for the award to be considered 


an award by an arbitrator.  It simply has to be 


signed.  


And in this case, furthermore, Ms. Laffitte 


actually filed a truth of ADR on October 3, 2023, 


where she said, "I have made a decision.  I am going 


to issue my award."  And then the next day is when 


the parties got the -- the first, the October 4, 


2023, award.  So I -- I think that there's -- 
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there's no credible argument that what she did in 


October of 2023 was, in fact, an award of the 


arbitration, following the arbitration process.  So 


I'm happy to answer any questions you may have.  


THE COURT:  Now, I see that she filed an award.  


The Court hasn't had an opportunity to read it, but 


you allege that she considered other settlements in 


that -- in that -- you allege that was improper.  Is 


that outlined in the order?  Did she use that as a 


justification for modifying the award?  


MR. COBB:  There's not a specific reference.  


And, again, all of that information should be in the 


attachments that are included.  The attachments to 


our motion include the October 4, 2023, award, 


include the various memos filed by parties on the 


motion for reconsideration, and then her subsequent 


January 23, 2024, award.  


The January 23, 2024 award does not make 


specific reference to "I know now how much Meritage 


has received from the subcontractors," but she would 


have read the plaintiff's memo, which had that 


information.  So that would be -- she says she 


doesn't consider it, but there's no way that 


anybody -- and that in context with the original 


award is supported by the testimony.  We did not 
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have a court reporter for the -- for the two-day 


arbitration hearing, but her original October 4, 


2023, award is supported by the testimony that was 


there because Meritage produced a witness.  And, 


again, this is referenced a little bit in the -- in 


the -- in the memorandum in the motion, but Meritage 


had a contractor expert who was also an engineer by 


the name of Jake Rogers testify.  And Mr. Rogers 


took a completely different view of what needed to 


be done at the house than what the plaintiff's 


experts had said.  Mr. Roger's testimony was he 


thought that the house could be repaired and all of 


these issues could be addressed for just -- for 


around $25,000.  So there was support originally for 


her decision.  


One of the key issues, too, in the case was the 


plaintiff's prepared estimate was substantiated.  


However, their own repair contractor testified that 


a significant number of that, of his repair number, 


included items that were included because 


Ms. Athimoolam had requested they be included.  Even 


though as he testified both in his deposition and at 


the arbitration hearing, he could not find anything 


involving a particular matter that violated the 


building code or the applicable construction 
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standards published by the South Carolina Builders 


Commission, so those were homeowner items is I think 


the phrase that was used.  


So there was substantial support for the 


original first award.  And so when you say, "Does 


she consider the -- the money?"  You don't know, but 


that's something she should have never known.  And 


more importantly is the request to have her change 


the October 2023 award, was not done in accordance 


with the requirements of the -- the specific 


requirements of the Federal Arbitration Act and the 


South Carolina Arbitration Act.  Because, again, 


both of those -- both of those entities require 


certain standards.  And none of those were 


applicable with what the plaintiff was asking for 


the relief.  


THE COURT:  Okay.  Thank you, Mr. Cobb.  


Mr. Lyles. 


MR. LYLES:  Yes, sir.  As -- just to answer the 


question that you've asked a moment ago, 


Ms. Laffitte directly addresses the effect of the 


disclosure of the settlements in her order, which we 


believe to be the only order.  It's on page 2.  And 


she says that she at no time during the 


arbitrations, the arbitrator aware of any monetary 
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recovered by defendant Meritage against any 


subcontractors brought in as third-party defendants.  


Accordingly, this order will only reflect the 


testimony of lay and expert witnesses and evidence 


presented during arbitration and analysis of the 


applicable law.  However, the arbitrator 


acknowledges the concerns raised by Meritage's 


counsel about the disclosure of the confidential 


settlement terms of the mediation involving 


third-party defendants.  So she has told us 


expressly that she did not consider that information 


in issuing her award.  


So just a few moments to respond to my -- to 


Mr. Cobb.  The position that they take in this case 


is that the arbitrator who, as you know, is vested 


with great authority in deciding matters.  She gets 


to decide the facts.  She gets to decide the law.  


She gets to decide the procedure related to the 


arbitration as long as she's got jurisdiction of the 


case.  The position that they take is that the 


minute that she hits send on her e-mail when she 


issued the first order in, I believe, October that 


the dial was cast.  And at that point, the 


arbitrator had no right and no authority whatsoever 


to ever change anything about that order.  If she 
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made a mathematical error, added a zero when she 


shouldn't have, she doesn't have the right to tell 


us a day or two or a week later, "I'm sorry.  I got 


the wrong number in there.  I need to change it."  


They think it's done at that point in time.  


You can imagine if she had awarded us 50- to 


$510,000 and then said, "Oh, my gosh.  I added a 


zero I didn't mean to add," then Meritage would've 


been happy to allow her to correct her mathematical 


error.  


If you look at Exhibit 1 to our memorandum, and 


just like Mr. Cobb said, we both extensively briefed 


this.  Exhibit 1 is her e-mail to us dated October 


the 4th of 2023, which included what we call the 


preliminary order.  Again, it was sent by e-mail.


And she says expressly in the second paragraph, 


she explains that she's given meticulous -- she's 


tried to be meticulous in recalling the testimony 


and evidence without assistance of an official 


transcript.  However, if you believe I have 


misstated facts, please advise.  Then she says that 


this order needs to be filed.  We'd be happy to 


handle.  Just let me know.


Well, we thought that she did get the facts 


wrong.  And we thought that she got the law wrong.  
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And so we filed a motion and asked her to reconsider 


her ruling to take into consideration some of the 


evidence we think that she didn't consider and to -- 


and there was a particular legal issue that she 


raised that we have raised at the hearing and that 


she had rejected and then we pointed out to her that 


we thought that she was just completely and flatly 


wrong about the law on a particular issue.


Consequently, she asked for additional 


submissions.  We had a telephone conference with 


her.  She went through -- if you know Ms. Laffitte, 


this won't surprise you any.  She went through 


everything in as detail oriented as she could.  She 


asked us a bunch of questions.  I think she asked 


Meritage some questions.  She asked us a number of 


questions about the evidence that we had presented 


and wanted us to give her either affirm her 


recollection of the evidence.  And if we -- if we -- 


if she was wrong about that, she wanted us to show 


her where she was wrong.  And so we submitted 


supplemental materials, including our position with 


respect to those legal issues that we thought she 


had messed up on.  


As a result of all of that, she -- excuse me -- 


she vacated the first order entirely, which they 
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have asked you to reinstate an order that she had 


vacated and issued what ultimately became the order, 


which was actually filed with the Court.  The first 


order was not.  


So I think fundamentally, it's -- it cannot be 


true that an arbitrator has absolutely no right to 


change their mind as to the issues of a preliminary 


order before it's confirmed by the Court, but that's 


the position that they take.  I think that that's 


wrong.  


If you review the FAA and you review the South 


Carolina Arbitration Act, you see and I will admit 


that -- that when -- that when we were trying to 


determine what to do procedurally and how to handle 


this, we tried to figure out the best way to do it 


and -- and we did the best we could do, and we 


thought the first step would be to ask her to change 


her mind.  


If you -- if you look at our motion to her to 


reconsider, we laid out what we think the basis of 


the -- of the right to get a reconsideration is, 


including the fact which is a distinct basis under 


the FAA, as well as the South Carolina Arbitration 


Act, we took the position that her ruling reflected 


a lack of impartiality, which is absolutely a basis 
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for overturning the arbitration order.  What we did 


though, was we asked her to consider that before we 


filed any sort of appeal.  They said we didn't have 


the right to do that.  Again, I don't think that 


that's correct.  


With respect to the disclosure of the 


settlement amount, that was a matter of public 


record.  They filed it with the Court what they got.  


It's not a confidential settlement agreement.  The 


amount that they got in settlement is the amount 


that they got in settlement.  There was no 


disclosure of any discussions, any negotiations that 


took place.  We weren't party to their action 


against the subcontractor.  We didn't file claims 


against any of the subcontractors.  I wasn't a party 


to any settlement agreement that they had with their 


subcontractors.  I got no consideration for any 


confidentiality.  If there had been a 


confidentiality provision, which there was not, it 


was a matter of public record.  


And as you know, and we all know here, the fact 


that there have been settlements and the amounts of 


those settlements, are brought forth in the Court 


all the time.  And it doesn't matter if they -- if 


the result was a mediation or not.  Parties come 
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into court.  I've done it myself dozens of times.  


I'm sure Mr. Cobb has too.  We come into court and 


we say, Judge, I'm being sued for a million bucks.  


They've already collected a bunch of money from 


other people, so we want to settle.  According to 


them, that's unethical conduct.  I don't know why.  


Why is it that you can come into court after a 


mediated settlement and put the terms of the 


settlement on the record?  Why is that unethical?  


So the ethical basis or the issues that they 


got is, we took public information and we used it to 


our advantage, just like they would do if they were 


to argue and set off in a different case where I 


have received money.  So the idea -- you know, and I 


thought about this a lot since I got Mr. Cobb's 


motion.  Every other bill born in South Carolina 


these days references the amount of money that 


plaintiff's lawyers have got in settlements, most of 


which I bet was from mediations.  Every plaintiff's 


website in the state of South Carolina references 


the result of mediated settlements.  The fact that 


you got a result of a mediated settlement, there's 


nothing that's confidential about that and the law 


is clear about that and we cited in our -- in our 


memo.  
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What was protected are the negotiations that 


lead up to that.  And the conduct of the parties 


in -- in the mediation.  We weren't a party to that 


agreement.  We weren't a party to those 


negotiations.  I was at negotiations with them 


separately, but I didn't tell her what Meritage had 


offered us.  Not that -- not that I think that 


would've been bad.  


I mean, the fact of the matter is these were 


disclosures that were made to a tribunal, just like 


Your Honor.  And I'm sure you are confronted all the 


time with evidence presented to you that you decide 


can't go in front of a factfinder, right, or maybe 


evidence that you decide you got to -- you've got to 


see it, say I can't look at this, and set it aside.  


It happens all the time.  And so that's kind of 


where we are.  


We think that there's one order.  It was the 


second order.  It was the one that was confirmed.  


It's the one that the mediator -- it's the only 


order there is.  She expressly vacated the first 


order realizing that she had made errors in issuing 


that first order.  She expressly said it's not based 


on any disclosure of any amounts that Meritage had 


received.  And I think, frankly, that the motion 
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that they have filed is a motion that -- that has no 


legal support because I think, you know, 


arbitrator's decisions are final decisions.  And 


that's -- that's the way it is and it's not like a 


lower court that you can go back and review the 


record and you can make decisions about whether or 


not the evidence was sufficient or not sufficient, 


so on and so forth.  It's just not that way.  And -- 


and there's no legal basis under the FAA or South 


Carolina Arbitration Act for you to hold that what 


she did is somehow wrong or improper under the 


circumstances.  And we've cited that authority in 


our memorandum.  


THE COURT:  I want to make sure I understand.


MR. LYLES:  Yes, sir.


THE COURT:  You asked her to reconsider her 


decision?  


MR. LYLES:  Yes, sir. 


THE COURT:  Under the FAA and alleged that she 


was being impartial; is that -- is that correct?  


MR. LYLES:  One of the basis for -- for 


appealing an arbitrator's award, some of the -- one 


basis, for example, is mathematical error.  I 


managed to do that once in my career, but another 


basis is that there is evidence of a lack of 
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impartiality on the part of the arbitrator.  And so 


when I -- when I filed the motion to reconsider with 


her, I told her that, one, we think you made 


mistakes in the fact.  Second, we think you made 


mistakes in the law.  And -- and all the mistakes 


went against us.  And that -- what that tells us is 


there was a lack of impartiality.  She took great 


umbrage at that.  And I don't blame her.  I 


understand that.  I take great umbrage at some of 


the stuff Mr. Cobb has said, but -- but, yeah, I 


made that point to her.  And then asked her to 


consider that, among other things, before we filed 


an appeal of -- of her final order.  And, 


ultimately, what became her final order is what got 


confirmed by the Court. 


THE COURT:  Okay.  All right.  Thank you, 


Mr. Lyles.  Mr. Cobb, your response. 


MR. COBB:  First of all, to the extent that I 


somehow said something to offend to Mr. Lyles, I 


apologize because I really do enjoy working with 


Mr. Lyles on -- on cases.  


If we had a trial on this case today with a 


jury in that box and I stood up as attorney for the 


homeowners and told the jury, "By the way, the 


general contractors already received $350,000 from 
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the subcontractors," there would be a mistrial.  


There would be -- because that's clearly not 


permitted.  And there's only one reason why in a 


motion for reconsideration or whatever they want to 


call it, that number was disclosed to the arbitrator 


for the very first time.  


There is not, to my recollection, and I could 


be wrong, but I don't think so.  There is nothing 


that has been filed by Meritage in this case before 


we had an arbitration hearing disclosing to the 


public what the settlements were with the 


subcontractors.  There were individual settlements 


with the subcontractors that were totalled.  The 


only thing that I recall being filed may have been 


some sort of stipulation of dismissal, but, 


certainly, any release or -- so that, to me, is a 


nonissue.  


Likewise, I think the argument that you have a 


generic number on a billboard as opposed to a 


specific case that is still under consideration and 


that you're still trying to ask for additional money 


where you disclose things, I think those are two 


different things.  And I think it's also two 


different things in the eyes of the law to sit here 


and say, well, we have a settlement.  We need to 
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have the Court approve where you disclose the terms 


as opposed to the person who we're asking to make a 


decision.  We don't agree with their first decision, 


so we want them to change their mind and here's what 


we're going to tell them as far as, by the way, the 


people that we are asking you to award money from -- 


against, they've already received funds from third 


parties.  


But it also goes back to when this case was 


originally referred to arbitration, the parties 


agreed that the FAA would apply.  The Federal 


Arbitration Act has specifics on how you act if you 


want to change or modify an arbitration order.  That 


was not followed.  That was the initial objection 


from Meritage is, well, if you want to change or 


modify the order, the FAA applies and you got to 


follow the provisions of the FAA.  


The South Carolina Arbitration Act also applies 


and it has specific provisions about what you want 


to do as far as you want to change an order.  If 


there had been -- he gave an example of some 


clerical error or some number that was not put in 


correctly.  There is a mechanism under both the FAA 


and the South Carolina Arbitration Act for the party 


who is aggrieved by that to file the appropriate 
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document -- appropriate motion.  That was not 


followed in this particular case.  


So that is just the gist of the -- the -- the 


motion here is that there is a process in place that 


every arbitration is done according to the FAA.  


Every arbitration is done according to the South 


Carolina Arbitration Act.  It has to follow.  None 


of that was done here.  


Then you add the additional component where, 


you know, somebody can say, "I didn't consider it," 


but they should have never known that fact to begin 


with.  And it's hard to put the -- put it back in 


the box once it's been disclosed.  


Meritage at no point in time disclosed to the 


arbitrator the amount of money that it had received 


from the subcontractors.  The only thing the 


arbitrator was told by the parties was at the 


hearing before the October 4, 2023, award was that 


Meritage had settled its claims with the 


subcontractors.  That's why the subcontractors were 


not a part -- were not part of the arbitration 


process.  


Lastly, the -- again, the FAA and the South 


Carolina Arbitration Act do not require that the 


decision by the arbitrator, the award by the 
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arbitrator be filed before it be sufficient.  For 


example, just as an example, Section 15-48-90 of the 


Uniform Arbitration Act titled award that says in 


Subsection 8, "The award shall be in writing and 


signed by the arbitrator joining in the award.  The 


arbitrator shall deliver a copy to each party 


personally or by registered mail or is provided in 


the agreement."  That's the only requirement.  


So to somehow claim that what was submitted to 


the parties in October of 2023 was not an award, I 


think fails under the proper legal analysis.  And at 


that point in time, there is a process that the 


Athimoolams could have followed to appeal that 


award.  And, again, that was the process that was 


not followed.  That's the basis for the objections, 


and that's the basis in large measure for this 


current motion, so thank you. 


THE COURT:  Mr. Cobb, how -- how do you respond 


to Mr. Lyles' argument that an arbitrator, in 


essence, assumes the role of -- of the judge in a 


trial as to evidence that is admissible and evidence 


that is not admissible.  I think he referenced in 


his argument, a judge making a ruling on a -- on a 


particular piece of evidence and discarding that if 


he or she rules that evidence is inadmissible.  
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So with -- with the arbitrator specifically 


stating that she did not consider that evidence in 


her order, how is the -- how is the Defendant 


Meritage prejudiced by -- by that in the 


proceedings? 


MR. COBB:  She should have never -- I'm sorry.  


I didn't mean to interrupt you.


THE COURT:  Go ahead.  


MR. COBB:  She should have never been provided 


that information to begin with.  That's a clear 


violation of the ADR rules.  And I apologize to 


digress to something.  When we started the 


arbitration process, as in every arbitration, all of 


the parties -- and the Athimoolams are part of the 


arbitration process -- are told that what is 


discussed is confidential.  One of the things that 


I've heard a hundred times arbitrators say, I also 


say it when I -- if a mediator say and I also say it 


when I mediate cases is, you cannot ask me to come 


to the courthouse six months from now if this case 


gets called to trial and say to the judge or to the 


jury, plaintiff was willing to take $10 and now they 


want $20, or the defendant was willing to pay $15 


and now they're only willing to pay five.  I can't 


do that.
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Once we leave if there is no settlement, there 


is a confidentiality about the entire process, about 


offers, demands, and those things.  They knew the 


number because that number was being offered to the 


plaintiffs.  They -- the plaintiffs rejected that 


number.  They knew that Meritage was going to 


several of the subcontractors because that was 


conveyed several times to the homeowners about, hey, 


here's where we are in the process.  


Getting back to your question is:  Once the 


October 4, 2023, award was published and given to 


the parties, at that point in time then the terms of 


the FAA, the terms of the South Carolina Arbitration 


Act apply as to what has to happen in order for the 


award to be vacated, modified, or corrected.  And 


the FAA references are to -- I think it's 28.  It's 


in my -- it's in the brief, but I'm sorry, 9 USC, 


Section 10 and Section 11, which talk about the 


grounds to vacate an award.  Section 12 talks about 


notice of the motion to vacate, modify, or correct 


an award.  Those are all specifically stated in the 


FAA.  


Then under the South Carolina Uniform 


Arbitration Act, 15-48-100 says, "On application of 


a party or if an application of the Court is pending 
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under various subsections, on submissions to the 


arbitrator by Court order under such conditions of 


the Court may order.  The arbitrators may modify or 


correct the award upon the grounds stated in 


paragraphs 1 and 3 of, Subsection A of Section 


15-48-140, for the purpose of clarifying the award, 


and it has various things.


But you go to 15-48-140, Subsection A-1, it 


says, "These are modification of direction of an 


award.  There was an evident miscalculation of 


figures or an evident mistake in the description of 


any person, thing, or property referred to in the 


award."  And then Subsection 3, "The award is 


imperfect in a matter of form, not affecting the 


merits of the controversy."


So there are mechanisms for a recalculation or 


a change of the award, but it has to fit certain 


parameters.  And simply saying, we think you got it 


wrong.  We're going to give you more testimony and 


more and we want you to change your award, that's 


not permitted.  In order to do that, again, under 


the FAA and under the Uniform Arbitration Act, 


there's certain provisions where it has to be done 


in the court.  And that's why we're here because, 


clearly, what was done the second time was not in 
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compliance with either of those -- those statues, in 


addition to the improper disclosure of the ADR.  


There has -- there has to be -- you know, with 


all due respect, there has to be some sanctions, 


some punishment for disclosing the confidential 


amount that was clearly part of the mediation 


process.  Because if you don't, then the 


construction bar is very tight and as evidenced by 


the fact that you have two Charleston lawyers here 


in Anderson.  It's a statewide practice.  And 


everybody knows everything that goes on in that 


construction.  And it gets to the part of, well, we 


went to arbitration, we didn't like the number, but 


we then told the arbitrator what the settlements 


were and then the arbitrator changed his or her 


mind, there's -- there's some potential problems out 


there.  


That's why whether it's a car wreck case, a 


slip and fall case, a construction case, even a 


business dispute, what happens in mediation has to 


stay in mediation.  And once you let that cat out of 


the bag, then you're going to have all kinds of 


problems. 


THE COURT:  Well, how -- how do you answer his 


assertion that these -- that the settlement amounts 
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was all that was given to the arbitrator?  Is that 


public information?  


MR. COBB:  I don't know where he says it was 


public information because I wouldn't dare -- yeah, 


I'll double check, but I'm pretty sure there was 


nothing filed with the court system that said varios 


settlements of subcontractors were $350,000. 


THE COURT:  You didn't have a hearing on that 


and come to court?  


MR. COBB:  No.  There was -- there would've 


been no reason to have any kind of settlement 


hearing for that.  


THE COURT:  Okay.


MR. COBB:  It would've been done by individual 


releases.  And the only thing that possibly got 


filed was a stipulation of dismissal of a 


third-party complainant.  


THE COURT:  Okay.


MR. COBB:  So I certainly did not put a 


billboard on 526 or 385. 


THE COURT:  Okay.  Mr. Lyles, I'll give you the 


last word.  Gentlemen, I'm going to read all of 


this. 


MR. LYLES:  Yes, sir.  Just a couple of things.  


There's no question that if we had a jury here and I 
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blurted out the amount that they had received as 


part of some settlement that that would be grounds 


for a mistrial.  You handle cases nonjury all the 


time, I'm sure.  And you are required, when you 


handle cases nonjury, to consider the evidence 


that's presented to you, some of which may be 


admissible and some of which may not be admissible.  


And one of the things that you've got to do as the 


judge is if you see something that you think is not 


admissible and shouldn't be considered by you, is to 


reject that.  His theory is that once you see it, 


it's over.  It's impossible for you to proceed as a 


trier of fact and as the Court, and that's just not 


reality.


Number two, and -- and I can't emphasize this 


enough.  You -- you seized on it.  The only thing 


that was communicated to her was the amount that 


they had received in settlement.  We did not tell 


her that they offered it to us.  We just simply 


said, this is the amount that they got.  She said 


she didn't consider it.  


We submitted to you a copy of the settlement 


agreement that they got with their subcontractors.  


I wasn't a party to that agreement at all.  My 


client didn't sign anything.  I got nothing from 
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that, but we got the agreement.  We submitted it to 


the Court.  And it's not confidential.  So Mr. -- 


Mr. -- Mr. Cobb keeps talking about it's 


confidential.  It's not confidential.  And the fact 


that there's been a settlement and the amount of the 


settlement is -- is not something that's ever 


confidential, unless the parties intend for it to be 


confidential, which they did not.  And -- and so I 


think that that's essential.  


And the last point I would make and it takes me 


back to where we started, which is this:  Their 


position is that an arbitrator who's got the 


authority to decide a matter does not have the right 


to ask if we want her to reconsider her award.  


That's all we did.  She could've rejected that and 


said I don't have the authority to do it.  I think 


she does have the authority to do it.  I don't know 


why in the world she wouldn't.  He says there's a 


process and a procedure.  What he's saying is, the 


only thing you can do once you hit send on that 


e-mail in October is appeal it.  And I just don't 


think that's right, so... 


THE COURT:  All right.  Well, I'm going to look 


at the statutes and what you -- what you have 


submitted, so I'll take this under advisement.  
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MR. LYLES:  Yes, sir.


THE COURT:  Thank you, gentlemen.  Good to see 


both of you.  


MR. COBB:  Thank you.  You too.  If you need 


anything else from either one of us.  


THE COURT:  Well, and, again, I'm law 


clerk-less until next week.  


MR. LYLES:  Yes, sir.


THE COURT:  So going through this, if I have 


any questions, I'll reach out to you.


MR. COBB:  Perfect.  Thank you, Judge.


(At 10:36 a.m., the proceedings concluded.)


-  -  - 
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C E R T I F I C A T E  O F  R E P O R T E R


STATE OF SOUTH CAROLINA


COUNTY OF ANDERSON


I, the undersigned, Lisa Scott, Circuit Court 


Reporter for the Tenth Judicial Circuit of the State 


of South Carolina, do hereby certify that the 


foregoing is a true, accurate and complete 


transcript of record of all the proceedings had and 


the evidence introduced in the hearing of the 


captioned cause, relative to appeal in the Circuit 


Court for Anderson County, South Carolina, on the 


14th day of August, 2024.


I do further certify that I am neither of kin, 


counsel, nor interest to any party hereto.


                              January 7, 2025


                              /s/Lisa Scott


                              Lisa Scott 
                              Circuit Court Reporter
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2318 Devine Street 
Columbia, South Carolina 29205 


803-708-2573  
jay@rogersconeng.com 


 
 


DRAFT 
 
May 29, 2021 
 
Mr. David Cobb 
Turner Padgett 
P.O. Box 22129 
Charleston, SC 29413 
 
 
Re: Athimoolam v Meritage Homes 


116 Ariel Way, Easley, SC 
RCE File No.: 190382 
 


 
Dear Mr. Cobb: 
  
Meritage Homes, your client, constructed a home at the above referenced address. There have been 


concerns by the homeowner’s expert about siding installation, grading, deck construction, window 


installation, mud sill anchors, and garage doors. In light of these allegation, you requested that I evaluate 


the building and grounds. 


 


As a result of the investigation, a number of observations have been made and conclusions have 


been reached. The observations and conclusions stated in this report are based on information 


available as of this writing. It is conceivable that additional information may be forthcoming 


which bears on these conclusions and opinions. I reserve the right to review all conclusions and 


opinions at any future point in time, should, in fact, additional information become available. 


 


Background 


I, Mr. Richard J. Rogers, P.E., Consulting Engineer with Rogers Construction Engineering, 


inspected, photographed, and documented the above-referenced property on July 15, 2019. I made a 


visual inspection of the interior and the exterior of the building. A representative of the homeowners and 


you were present during my site visit. 
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I have reviewed the following as part of my investigation: 


1. Summary of Field Observations and Recommendations by Fuller Envelope dated October 27, 


2016 with revisions on August 27, 2018. 


2. Construction Estimate by Edwards Builders, Inc. dated January 9, 2019. 


3. Remediation Estimate by Paul Davis Restoration Upstate South Carolina Department   dated 


January 8, 2019. 


4. Mold Remediation – Letter of Completion by AdvantaClean of the Upstate dated August 11, 


2016.  


 


Facts and Observations 


The issues listed by Fuller Envelope in their recommendations are listed below with my response in 


italics. 


1. Removal and reinstallation of existing windows and doors. 


a. There is no evidence shown of damage to the windows or doors as a result of their 


installation. The windows and doors were installed to industry standards at the time of 


construction. The recommendations by Fuller are a betterment, are unnecessary and 


economically wasteful. There is no action required. 


2. Removal and replacement of the exterior cladding, including all fiber-cement siding, brick 


veneer, AMSV, composite MDF trim, and related accessories.  


The fiber-cement siding appears to be functioning as intended. To address the spacing 


over 24” shown in a couple of places in Fuller’s report, the siding could be face nailed 


and the siding repainted without removing the entirety of the siding.  


The only valid defect indicated in the brick is the lack of weepholes and weep flashing at 


the top of the six windows in the brick. The repair of this is to remove the brick soldier 


coarse and arch key above these six windows; add flashing; and replace the brick with 


appropriate weep holes. 


The AMSV is installed correctly and does not appear to have lost any of its adhesion to 


the home. For the one location identified as having exposed wood framing, the adhered 


stone can be removed; peel and stick added; and the stone re-adhered.   


The composite trim pieces are functioning as intended. It is not normal practice to paint 


the ends of trim pieces. No repair of this condition is required.  


The gap shown in the WRB is an anomaly and this one condition should be repaired if 


Fuller didn’t repair when they had this exposed. The WRB should not be cut for the 


installation of the metal flashing. The purpose of this flashing is to protect the fiber-
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cement trim boards that are directly beneath them. It is meant to prevent water from 


entering from the outside and not meant to drain water from the wall system. Weather 


lapping of this trim metal would necessitate cutting the installed WRB and creating an 


avenue for water to enter the system.  


All of the work described above can be performed for less than $15,000. 


3. Contractor to provide an allowance for interior repairs for nail pops, drywall, painting, etc. 


This is unnecessary due to the significantly reduced scope of repair. 


4. Exterior alcove of the walk-out basement. 


I agree that the area underneath this alcove should be regraded to create fall in this area 


to eliminate standing water. This work can be performed for $1,500. 


5. At the rear elevation, first floor level, repairs shall be completed at the floor structure… 


I agree that these repairs are necessary and should be performed as described in Fuller’s 


report. This work can be performed for $1,000. 


6. Localized repairs shall be performed at the deck structure… 


I agree that these repairs are necessary and should be performed as described in Fuller’s 


report. This work can be performed for $1,000. 


7. At the rear elevation, remove existing gutter and replace… 


The gutter is functioning. This is unnecessary. 


8.  Properly integrate drip edges with the roofing underlayment along the eaves… 


The drip edge repair is unnecessary. There is a technical violation with no consequence 


on an extended facia that is not above finished space. There are no signs of damage as a 


result of this condition.  


9. At the first-floor mudsill plate for the perimeter of the structure, install fasteners into unattached 


mudsill anchors and additional fasteners at anchors lacking fasteners. 


 I agree that this should be done. This work can be performed for $300. 


10. Within the basement, install closed-cell spray foam at the rim board of the first floor…. 


I agree that the insulation should be installed where missing, but batt insulation is 


acceptable by the code. This work can be performed for $500. 


11. As recommended by Environmental Testing & Management… 


I believe that a clear mold report has been issued by AdvantaClean. I don’t believe any 


repairs are necessary for this item. 


12. At the Master Bedroom, remove and reset the out of square door and door jamb… 


I agree that this condition should be repaired. This work can be performed for $1,000. 


13. At the Garage, remove brown-colored masonry mortar and replace…. 
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I agree that this condition should be repaired. This work can be performed for $500. 


14. At the Garage, remove the existing garage door guide rails and install rails that are of proper 


height to provide a 6’8” minimum clearance at the house entry door landing. 


I agree that this condition should be repaired. This work can be performed for $500. 


 


Conclusions 


The defects claimed by the plaintiffs are excessive and overstated. The re-cladding of the house is not 


necessary. The repairs can be repaired as stated above.  


As a licensed General Contractor, I examined the construction estimate provided by the plaintiffs in the 


total amount of $413,257. This is unwarranted. The overzealous scope of repair presented is not required 


even if the allegations by the plaintiffs were accurate. The repairs can be performed as described above 


for less than $25,000.   


Please let me know if you have any questions or need further clarification. Rogers Construction 


Engineering appreciates you contacting us in this matter. Should you have any questions, or if we may be 


of further assistance, please do not hesitate to call. 


Sincerely, 
 
Rogers Construction Engineering 
 
 
 
 
 
 
Richard J. Rogers, P.E. M.B.A. 
President 
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From: Robert Lyles <rtl@lylesfirm.com>  
Sent: Monday, January 8, 2024 9:21 AM 
To: blaffitte@robinsongray.com; Cobb, David S. <DCobb@TurnerPadget.com> 
Cc: jdw@lylesfirm.com; cmoore@robinsongray.com; ebr@lylesfirm.com; Hagen, Heather A. 
<HHagen@TurnerPadget.com>; blaffitte@robinsongray.com 
Subject: Re: Athimoolam v. Meritage Homes January 8 
 
I agree with that, Becky.  Thank you. 
  


From: Becky Laffitte <blaffitte@robinsongray.com> 
Date: Monday, January 8, 2024 at 9:17 AM 
To: Cobb, David S. <DCobb@TurnerPadget.com> 
Cc: Robert Lyles <rtl@lylesfirm.com>, Danny Winterstein <jdw@lylesfirm.com>, Carenn Moore 
<cmoore@robinsongray.com>, Erica Rehorn <ebr@lylesfirm.com>, Hagen, Heather A. 
<HHagen@TurnerPadget.com>, Becky Laffitte <blaffitte@robinsongray.com> 
Subject: RE: Athimoolam v. Meritage Homes January 8 


Good morning, David, Danny and Robert: 
  
Now that I’ve received all submissions, which I appreciate, I’ll be finalizing the Order. For clarification, I would like 
confirmation that you agree the Order was never filed. It was sent to you both but neither I nor you filed it. It is 
important to get consensus on this because I don’t want to move to vacate an Order that was never filed.  I appreciate 
your willingness to provide additional information and confirmation about the Order. Have a great day Best Becky         
  


  
  
BECKY LAFFITTE   MEMBER 
DIRECT 803.231.7831 
VCARD   VIEW BIO 
ROBINSONGRAY.COM 


 
2151 Pickens Street 
Suite 500 
PO Box 11449 (29211) 
Columbia, SC 29201  


  


 


        
NOTICE: This e-mail is confidential and may contain information which is legally 
privileged or otherwise exempt from disclosure. If you received this message in error, 
please delete this message from your device. 


Supporting Green print wisely. 
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From: Becky Laffitte <blaffitte@robinsongray.com>  
Sent: Monday, January 8, 2024 9:50 AM 
To: Cobb, David S. <DCobb@TurnerPadget.com> 
Cc: rtl@lylesfirm.com; jdw@lylesfirm.com; cmoore@robinsongray.com; ebr@lylesfirm.com; Hagen, Heather A. 
<HHagen@TurnerPadget.com> 
Subject: RE: Athimoolam v. Meritage Homes January 8 
 
Good morning David: 
  
I appreciate you and Robert responding so quickly with your positions. I’ll proceed as I believe appropriate under the 
circumstances. Hope you all have a great Monday Best B  
  


  
  
BECKY LAFFITTE   MEMBER 
DIRECT 803.231.7831 
VCARD   VIEW BIO 
ROBINSONGRAY.COM 


 
2151 Pickens Street 
Suite 500 
PO Box 11449 (29211) 
Columbia, SC 29201  


  
 


        
NOTICE: This e-mail is confidential and may contain information which is legally 
privileged or otherwise exempt from disclosure. If you received this message in error, 
please delete this message from your device. 
Supporting Green print wisely. 
 


 


 


  


  
  


From: Cobb, David S. <DCobb@TurnerPadget.com>  
Sent: Monday, January 8, 2024 9:48 AM 
To: Becky Laffitte <blaffitte@robinsongray.com> 
Cc: Robert Lyles <rtl@lylesfirm.com>; Danny Winterstein <jdw@lylesfirm.com>; Carenn Moore 
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<cmoore@robinsongray.com>; Erica Rehorn <ebr@lylesfirm.com>; Hagen, Heather A. <HHagen@TurnerPadget.com> 
Subject: RE: Athimoolam v. Meritage Homes January 8 
  
Good morning. 
  
Meritage’s position is that the Proof of ADR filed on October 4, 2023 stated that the 
“Order following arbitration will be issued on or before October 4, 2023.”  That Order 
was issued on October 4, 2023 and is considered final.  Further, Meritage submits that 
modification of the October 4, 2023 Order is not permitted and is not proper for the 
reasons stated in its two memoranda regarding Plaintiffs’ motion for reconsideration.  
  
David 
  
From: Becky Laffitte <blaffitte@robinsongray.com>  
Sent: Monday, January 8, 2024 9:17 AM 
To: Cobb, David S. <DCobb@TurnerPadget.com> 
Cc: Robert Lyles <rtl@lylesfirm.com>; Danny Winterstein <jdw@lylesfirm.com>; Carenn Moore 
<cmoore@robinsongray.com>; Erica Rehorn <ebr@lylesfirm.com>; Hagen, Heather A. <HHagen@TurnerPadget.com>; 
Becky Laffitte <blaffitte@robinsongray.com> 
Subject: RE: Athimoolam v. Meritage Homes January 8 
  
Good morning, David, Danny and Robert: 
  
Now that I’ve received all submissions, which I appreciate, I’ll be finalizing the Order. For clarification, I would like 
confirmation that you agree the Order was never filed. It was sent to you both but neither I nor you filed it. It is 
important to get consensus on this because I don’t want to move to vacate an Order that was never filed.  I appreciate 
your willingness to provide additional information and confirmation about the Order. Have a great day Best Becky         
  


  
  
BECKY LAFFITTE   MEMBER 
DIRECT 803.231.7831 
VCARD   VIEW BIO 
ROBINSONGRAY.COM 


 
2151 Pickens Street 
Suite 500 
PO Box 11449 (29211) 
Columbia, SC 29201  


  
 


        
NOTICE: This e-mail is confidential and may contain information which is legally 
privileged or otherwise exempt from disclosure. If you received this message in error, 
please delete this message from your device. 
Supporting Green print wisely. 
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From: Becky Laffitte <blaffitte@robinsongray.com>  
Sent: Thursday, January 18, 2024 2:26 PM 
To: rtl@lylesfirm.com; jdw@lylesfirm.com; Cobb, David S. <DCobb@TurnerPadget.com> 
Cc: blaffitte@robinsongray.com; cmoore@robinsongray.com 
Subject: Athimoolam Order Jan 18 
 
  
Good afternoon, Robert, Danny and David: 
  
I hope this email finds you well as a lot of sickness is around!  
  
I really appreciate your patience and extra submissions on the above. I am prepared to file the Order tomorrow as the 
October 4 Order was never filed. I am noting your differences of opinion on whether the October 4 Order is the Order 
and/or appealable since it was not filed. However, as far as the Court is concerned, I believe they will look at the current 
Order as controlling given that the other was not filed. I apologize in advance for any confusion over the Orders. I have 
tried to be fair to all parties and have reviewed my notes from Arbitration, the Arbitration exhibits and subsequent 
submissions and controlling lawt to render a decision based upon the facts, evidence and controlling law.  
  
If you have any questions or if you would like to discuss my plans regarding  tomorrow’s filing, I’m happy to schedule a 
conference call. Have a nice afternoon and my thanks again for your patience. Lesson learned… always recommend the 
presence of a court reporter to memorialize the testimony!  Best Becky         
  
  


 


 
 
 


  
 


   
BECKY LAFFITTE   MEMBER  
DIRECT 803.231.7831 
VCARD   VIEW BIO 
ROBINSONGRAY.COM 


 
2151 Pickens Street       
Suite 500 
PO Box 11449 (29211) 
Columbia, SC 29201 
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NOTICE: This e-mail is confidential and may contain information which is legally privileged or otherwise exempt 
from disclosure. If you received this message in error, please delete this message from your device. 
Supporting Green print wisely. 
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


____________________________________ 


 


APPEAL FROM ANDERSON COUNTY 


Court of Common Pleas 


 


R. Scott Sprouse, Circuit Court Judge 


____________________________________ 


 


Appellate Case No.: 2024-001996 


____________________________________ 


 


Raghu Athimoolam and Irene Athimoolam,.................................………..Respondents, 


 


v. 


 


Meritage Homes of South Carolina, Inc………………………………………….Appellant. 
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The undersigned hereby certifies that the Record on Appeal contains all material 


proposed to be included by any of the parties and not any other material.  


 


 


      s/David S. Cobb     


      David S. Cobb 


      TURNER PADGET 


      Post Office Box 22129 


      Charleston, South Carolina 29413-2129 


      Direct:  (843) 576-2803 


      Fax:  (843) 577-1629 


      dcobb@turnerpadget.com 


April 23, 2025   ATTORNEYS FOR APPELLANT 
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