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STATEMENT OF ISSUES ON APPEAL 
 


1. Does the Board of Zoning Appeals for Spartanburg County’s finding that the Notice of 
Violation was issued in error surpass the low ‘any evidence’ threshold? 
 


2. Did the Circuit Court misapply the standard of proof in reversing the Board of Zoning 
Appeals’ Decision? 
 


3. Did the Circuit Court err in reversing the Board of Zoning Appeals’ Decision despite 
evidence supporting the Board’s Decision?        


 
4. Did the Circuit Court err in basing its new decision upon the consideration of new 


evidence and arguments that were not reserved for appeal by Respondent? 
 


5. Did the Circuit Court err in refusing to consider constitutional issues related to the 
deprivation of a private landowner’s free speech?.  


 
6. Did the Circuit Court err by claiming Appellant, the prevailing party on appeal, failed to 


preserve Constitutional arguments? 
 


 
 
 
 


STATEMENT OF THE CASE 


 
 


This matter comes before the Court of Appeals on Appellant’s appeal of the February 20, 


2024 Order of the Circuit Court over turning the decision of the Spartanburg County Board of 


Zoning Appeals and the April 25, 2024 Order of the Circuit Court denying Appellant’s motion to 


reconsider.  


 Spartanburg County Planning Department issued Appellant a Notice of Violation on 


October 21, 2022, regarding the placing of a flag and flagpole on Appellant’s property. 


Appellant appealed the Notice of Violation to the Spartanburg County Board of Zoning Appeals. 


After an extensive two plus hour hearing with voluminous testimony and exhibits, the Board of 
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Zoning Appeals vacated the Notice of Violation. Spartanburg County appealed the Board of 


Zoning Appeals decision to the Circuit Court ultimately resulting in the orders which are the 


subject of this appeal.  


STANDARD OF REVIEW 
 


On appeal from the decision of a board of zoning appeals, “this Court is obligated to 


apply the extremely narrow standard of review outlined in Vulcan Materials Co. v. Greenville 


County Bd. of Zoning Appeals, 342 S.C. 480, 536 S.E.2d 892 (Ct.App.2000). The local zoning 


boards, and not the courts, are the primary entities responsible for the planning and development 


of our communities.” Heilker v. Zoning Bd. of Appeals, 346 S.C. 401, 412, 552 S.E.2d 42 (S.C. 


App. 2001). 


“On appeal, the findings of fact by the [Zoning] Board shall be treated in the same 


manner as a finding of fact by a jury, and the court may not take additional evidence.” Helicopter 


Sols., Inc. v. Hinde, 414 S.C. 1, 8-9, 776 S.E.2d 753, 757 (Ct. App. 2015) (alteration in original) 


(quoting Wyndham Enters., LLC v. City of North Augusta, 401 S.C. 144, 147, 735 S.E.2d 659, 


661 (Ct. App. 2012)); See, S.C. Code Ann. § 6-29-840(A) (Supp. 2020) (“The findings of fact by 


the board of appeals must be treated in the same manner as a finding of fact by a jury, and the 


court may not take additional evidence.”) “[T]he factual findings of the jury will not be disturbed 


unless a review of the record discloses that there is no evidence which reasonably supports the 


jury’s findings.” Vulcan Materials Co. v. Greenville Cnty. Bd. of Zoning Appeals, 342 S.C. 480, 


488, 536 S.E.2d 892, 896 (Ct. App. 2000) (internal citation omitted) (emphasis included in 


original). This “no evidence” standard may be phrased in the positive as: “The ‘findings... must 


be affirmed ... if there is any evidence to support them.’” Austin v. Board of Zoning Appeals, 362 


S.C. 29, 37, 606 S.E.2d 209, 213 (S.C. App. 2004) (discussing the appropriate standard of 


review). 
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“The appellate court gives ‘great deference to the decisions of those charged with 


interpreting and applying local zoning ordinances.’” Arkay, LLC v. City of Charleston, 418 S.C. 


86, 91, 791 S.E.2d 305, 308 (Ct. App. 2016) (quoting Gurganious v. City of Beaufort, 317 S.C. 


481, 487, 454 S.E.2d 912, 916 (Ct. App. 1995)). 


“In reviewing the questions presented by the appeal, the court shall determine only 


whether the decision of the Board is correct as a matter of law.” Austin v. Bd. of Zoning 


Appeals, 362 S.C. 29, 33, 606 S.E.2d 209, 211 (Ct. App. 2004); Clear Channel v. Myrtle Beach, 


642 S.E.2d 565, 567, 372 S.C. 230 (2007). “A court will refrain from substituting its judgment 


for that of the reviewing body, even if it disagrees with the decision.” Id. (citing Rest. Row 


Assocs. v. Horry County, 335 S.C. 209, 216, 516 S.E.2d 442,446 (1999)). 


A decision of the Board of Zoning Appeals will be overturned only “if it is arbitrary, 


capricious, has no reasonable relation to a lawful purpose, or if the board has abused its 


discretion.” Furr v. Horry Cnty. Zoning Bd. Of Appeals, 411 S.C. 178, 184, 767 S.E.2d 221, 224 


(Ct. App. 2014); Purdy v. Moise, 223 S.C. 298, 302, 75 S.E.2d 605, 607 (1953) ("[A local zoning 


board's] construction of its own ordinance, the enforcement of which it is charged with, should 


be given some consideration and not overruled without cogent reason therefore."). “An abuse of 


discretion occurs when a trial court's decision is unsupported by the evidence or controlled by an 


error of law.” Newton v. Zoning Bd. of Appeals for Beaufort Cnty., 396 S.C. 112, 116, 719 


S.E.2d 282, 284 (Ct. App. 2011) (internal citations omitted). Because the Court is constrained by 


the evidence already admitted, it may only consider the minutes and, if the minutes are 


considered invalid, the Court may consider the transcript. See, Vulcan, 342 S.C. 480, 493–94, 


536 S.E.2d 892, 899 (holding that a transcript of the hearing can constitute the final findings if 
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the minutes are found invalid).” A reviewing court in a zoning case may rely on uncontroverted 


facts which appear in the record, but not in a zoning board’s findings. Id 342 S.C. at 492 (citing 


Stanton v. Town of Pawleys Island, 317 S.C. 498, 455 S.E.2d 171 (1995).  


 
FACTS 


 
 


In 2019, Appellant Adam Washington Ballenger Camp #68, Sons of Confederate 


Veterans, Inc., (“Camp”) acquired property located at 2294 Teaberry Road, Spartanburg, South 


Carolina. See, Spartanburg County Planning and Development Department, Board of Zoning 


Appeals Meeting, 19:4-8 (Jan. 31, 2023) (Hereinafter “BOZA Transcript”) (R. p 242).  The 


property was acquired for the sole purpose of exercising the Appellant’s First Amendment Right 


related to the Appellant’s primary purpose, preservation of South Carolina and southern heritage. 


After it acquired the property at issue, the Camp approached Robert Merting to assist with the 


legal and procedural aspects of installing a flagpole on the property. Id.  


Merting inquired on six separate occasions as to whether Spartanburg County requires a 


permit to erect a flagpole. See BOZA Transcript, 19-23 (R. pp. 242-243).  On each of these six 


inquiries, County representatives stated that a permit was not required for flagpole. Id. One of the 


exchanges was via email from County Building Codes Director Gregg Hembree, in which Mr. 


Hembree stated that “no permit is required for a flagpole.”1 See BOZA Transcript, Exhibit A (R. 


 
1  According to the Spartanburg County Website, the mission statement of the Building 
Codes Department is “to ensure sound construction of new buildings, promote steady 
maintenance of existing structures, and enforce regulation development practices in accordance 
with the S.C. Building Code and Local Land Use Regulations.” The website goes on to say that 
“[t]his will be accomplished by expediting the permit and inspection process.” Spartanburg 
County, Building Codes, SPARTANBURG CNTY. BLD. CODES, 
https://www.spartanburgcounty.org/173/Building-Codes (last visited Nov. 5, 2023).   
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p. 184); Also see, BOZA Transcript 20:17-21 (R. p. 242). Merting’s inquiries were made both to 


Spartanburg County Planning and Development and Spartanburg County Building Codes and 


were made to supervisors in each department. See BOZA Transcript, 19:10-25, 20:1-21 (R. p. 


242).  


During this three-year time period Merting repeatedly made efforts and inquiries with 


both the Spartanburg County Planning Department and Spartanburg County Building Codes, and 


Merting was repeatedly told no permit was required for a flagpole from those two entities.2 


Merting successfully secured several permits for the property and the proposed flagpole 


including a permit from the Federal Aviation Administration and a permit from South Carolina 


Department of Health and Environmental Control. BOZA Transcript, 20:22-25, 21:1-2 (R. p. 


242). After realizing that the Camp wanted the flagpole lighted at night, Merting, along with an 


electrical contractor, again, went to Spartanburg County to inquire about an electrical permit for 


the property to light the flagpole. Once again, the Camp was told that neither a building permit 


nor an electrical permit were required. BOZA Transcript, 21:3-16 (R. p. 242).    


Finally, after explaining to several members of the Spartanburg County Building Codes 


Department that the lighting to surround the flagpole was not being installed for security 


purposes, but rather for purposes of displaying the flag and to illuminate the flagpole, 


Spartanburg County issued an Electrical Permit for the property. BOZA Transcript, 22:15-22, 


Exhibit B (R. pp. 242, and 185). Once the electrical work was completed, Spartanburg County 


inspected the property and approved of the electrical work done. BOZA Transcript, 22:22-24 (R. 


p. 242). The flagpole was placed on the Property in July of 2022. 


 
2 No other entity has challenged the Camp’s exercise of its First Amendment Right. 
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On August 6, 2022, the Camp raised the South Carolina State Flag on the property, and, 


for two months while the South Carolina Flag was flying atop the flagpole, the Camp, the 


landowner, nor any member or representative of the Camp received any pushback from 


Spartanburg County. See generally, BOZA Transcript 23:19-21 (R. p. 243). The Camp did not 


hide the fact that it was flying a South Carolina Flag. It cannot be genuinely argued that 


Petitioners Spartanburg County and Cole Alverson in his Official Capacity as County 


Administrator, Spartanburg County Planning Department, and, for that matter, the estimated 


80,400 vehicles per day that pass the flagpole each day, were unaware of the flagpole’s existence 


or the South Carolina Flag’s adornment atop the flagpole.  


Nor did the Camp hide its intentions to display a Confederate Flag atop the pole. Indeed, 


the Camp publicized several fundraising opportunities, including a picnic cancelled by the 


Spartanburg County Historical Society because of the events purpose, and the Camp even held a 


public flag raising ceremony. See generally, BOZA Transcript 23:23-25, 24:1-7, Exhibit E (R. 


pp. 243, and 670-674 ). 


Once the Camp publicized in mid-August that a Confederate Battle Flag would fly atop 


the pole and the County learned of this intention, the County began to attempt to manufacture a 


pretextual reason to suppress the Camp’s protected speech, in violation of the First Amendment. 


Spartanburg County Council amended the Spartanburg County Performance Zoning Ordinance 


(PZO) to limit the height of flagpoles and to prevent flagpoles from being erected without a 


primary structure. The amendment was accomplished in thirty-six (36) days, record time, 


through the use of two special meetings, one regular monthly meeting, and one executive session 


discussion on legal ramifications of the change. See Spartanburg Cnty Council Meeting Minutes, 
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Special Meeting, Art. IV (Aug. 22, 2022); Spartanburg Cnty Council Meeting Minutes, Exec. 


Session, Art. II, § D (Sept. 19, 2022); Spartanburg Cnty Council Meeting Minutes, Art. VII § M 


(Sept 19, 2022); Spartanburg Cnty Council Meeting Minutes, Special Meeting, Art. IX (Sept. 27, 


2022). Only after amending the PZO and publishing the amended version did Spartanburg 


County issue the Notice of Violation under the Spartanburg County Uniform Land Management 


Ordinance (ULMO) in a back door attempt to apply the new height and location restrictions of 


the PZO to Appellant’s pre-existing flagpole. 


 
ARGUMENTS 


 


I. THE SPARTANBURG COUNTY BOARD OF ZONING APPEALS CORRECTLY 
DETERMINED THAT FLAGPOLES DO NOT REQUIRE A PERMIT AND 
THEREFORE THE N OTICE OF VIOLATION WAS ISSUED IN ERROR. 


 
The issue before the Board of Zoning Appeals was whether the Spartanburg County 


Planning and Development Notice of Violation based upon a violation of ULMO Section 1.07 – 


Required Permits/Certificates was issued in error. ULMO Section 1.07 – Required 


Permits/Certificates reads as follows: 


No building, structure or sign requiring a permit or any part thereof shall be erected, 
added to or structurally altered, nor shall any excavation or grading be commenced until 
the required permits have been issued.  
 
No building, structure or land shall be used; nor shall any building structure or land be 
converted, wholly or in part to any other use, until all applicable and appropriate licenses, 
certificates and permits have been issued certifying compliance with the requirements of 
this Ordinance. 
 
No permits inconsistent with the provisions of this Ordinance shall be issued unless 
accompanied by an approved variance.  
 
Unless elsewhere regulated, the provisions of this Section shall not apply to the necessary 
construction, replacement, or maintenance by a public utility of its outside plant facilities, 
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including such items as poles, cross arms, guys, wire, cable and drops.   
 
Because of the plain language of the ordinance, the Board focused on whether the Camp 


complied with the requirements set forth in Section 1.07 during the hearing.3 Importantly, much 


of the testimony and evidence presented was related to Paragraph 2 of the Ordinance, 


specifically the clause stating, “[n]o building, structure or land shall be used; nor shall any 


building structure or land be converted, wholly or in part to any other use, until all applicable 


and appropriate licenses, certificates and permits have been issued.” ULMO § 1.07 (Emphasis 


added) (R. p. 367). Concisely stated, the Ordinance proclaims that, if a permit is required, then a 


permit must be obtained. The inverse of this Ordinance is equally as simple: if no permit is 


required, then no permit must be obtained. The Board’s decision, which must be given the same 


weight as facts determined by a jury, was that no permit was required, and this Court may end 


the analysis there. 


Indeed, the County reaffirmed this issue several time at the hearing. As stated by 


 
3  Similar to the case in Vulcan Materials v. Greenville Cty. Bd., the “Order on Appeal” 
issued by the Spartanburg County Board of Zoning Appeals was signed only by the Chairman, 
Jack Gowan. 342 S.C. 480, 492-494. 536 S.E.2d 892 (S.C. App. 2000).   


“Generally, an administrative agency, board, or commission should act as a body, 
and, in the absence of a statutory exception, can act officially only in or at a 
lawfully convened session, if the act is one requiring deliberation or the exercise 
of discretion or judgment. Except where authorized by statute, the powers and 
duties of an administrative body may not be exercised by the individual members 
separately.”  


Id. (quoting 73 C.J.S. Public Administrative Law and Practice § 16 at 3840385 (1983). Where 
the issued “order” is not properly executed, it “cannot constitute the final action of the Board.” 
Id. In such case it is appropriate to look to the transcript for the evidence and findings of the 
Board. Id. 342 S.C. at 492 (giving three reasons to look past the ‘order’ and to the transcript: 1) 
there was no evidence that members of the Board voting for the decision considered or assented 
to the ‘order’, 2) the ‘order’ was materially different from the transcript, and 3) the transcript sets 
forth the decision of the Board in its entirety.) 
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Spartanburg County Attorney John Harris: “ultimately the board has to determine whether staff 


was correct in issuing the notice of violation and whether or not the applicant or the appellant, in 


this case, is required to get a permit.” BOZA Transcript 62:6-9 (R. p. 252).  


Throughout the hearing, the Board of Zoning Appeals heard ample evidence on this issue 


to reach their conclusion. The transcript in this case is rich with evidence, considerations, and 


findings by the Board. It is uncontroverted that no permit is required for a flagpole. See, 


Spartanburg County Planning and Development Department, Board of Zoning Appeals Meeting, 


Exhibit A (Jan. 31, 2023) (hereinafter “BOZA Transcript”) (Statement by Spartanburg County 


Building Codes Director Gregg Hembree that “no permit is required for a flagpole.”) (R. p. 184); 


BOZA Transcript, 52:19 (Statement by Spartanburg County Building Codes Director Joan 


Holliday that “[t]here is not a flagpole permit.”) (R. p. 250); BOZA Transcript, 19:4 to 20:15 


(testimony of land owner that the ordinances did not require a permit and that land owner spoke 


with supervisors in both the Planning Department and the Building Code Department who stated 


“in the scope and course of their employment, concerning the scope and course of their 


employment. . .  that a permit was not needed for a flagpole.”) (R. p. 242). 


 The Board took specific notice that no permit was required for a flagpole with Board 


Member Padgett, former director of the Spartanburg Building Codes, observing that every use 


requiring a permit is explicitly listed. BOZA Transcript, 82:2-9 (R. p. 257). Therefore, the Board 


of Zoning Appeals heard ample evidence directly on the issue to reach their conclusion, made a 


factual finding based on that evidence, and is entitled to the same deference as a jury making a 


factual determination. BOZA Transcript, 41:5-6 (Board Member Gowan: “I don’t find where an 


application for a flagpole is needed.”) (R. p. 247), 42:5-5 (Board Member Brady: “[T]hey were 
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told they didn’t have to do permits, they didn’t have to do anything.”) (R. p. 247).  


 At the hearing Spartanburg County Planning and Development argued that the Camp’s 


placing of a flagpole upon the property was a change-of-use of the property. See generally, 


BOZA Transcript (R. pp. 236 – 278).  The Camp offered evidence contradicting and disproving 


that argument. The Camp established that the land is vacant since the flagpole is not a structure 


and is not capable of being occupied. Several of the members of the Board of Zoning appeals 


agreed with the Camp that the flagpole could not be occupied and acknowledged that the primary 


use had not changed. BOZA Transcript, 48:13-14 (Board Member Brady: “the use has not 


changed except for the fact that you put a [p]ole on it”) (R. p. 249), 82:15-18 (Board Member 


Padgett:” My point is they’re not using the property. The flagpole is there. That’s all that’s 


there.”) (R. p. 257). Indeed, the flagpole is a form of speech expression, no different than a for-


sale sign, a boundary sign, a political sign, or any myriad of signs that, when placed on vacant 


land, do not change the nature of the land. The principal use of the land, that is the primary 


purpose for which the land is used, remains vacant land, suitable for future development. See 


ULMO, Article 6 – Definitions, Use, Principal.4 (R. p. 464). Similar improvements of vacant 


land, such as fences, roads, grading and clearing do not change the use of land. Some of these 


actions may require permits, others do not. But the use does not change as the property is still 


 
4   The definition of Use, Accessory directs the reader to the definition of Building, 
Accessory. A building is defined as “[a]ny structure built for support, shelter, or enclosure for 
any occupancy or storage.” See ULMO, Article 6 – Definitions, Use, Building. (R. p. 455). An 
accessory building is defined as, “[a] subordinate structure on the same lot as the principal or 
main building or use occupied or devoted to a use incidental to the principal use. Included in this 
definition are private garages, storage sheds, workshops, domestic animal shelters, pool houses, 
etc., when detached from the principal buildings.” See ULMO, Article 6 – Definitions, Use, 
Building, Accessory. (R. p. 455). Contrary to the County’s argument, a flagpole is neither 
contemplated in this definition of buildings nor accessory buildings as a flagpole is not “built for 
support, shelter, or enclosure for any occupancy or storage.”  
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vacant. 


The flagpole did not change the use of the property triggering a required permit. BOZA 


Transcript, 82:15-18. (R. p. 257).  “[I]n South Carolina, a zoning board determination regarding 


whether a particular activity or purpose constitutes a ‘use’ of property is a finding of fact.” 


Heilker v. Zoning Bd. of Appeals, 346 S.C. 401, 411, 552 S.E.2d 42 (S.C. App. 2001). Findings 


of fact “will not be disturbed unless a review of the record discloses that there is no evidence 


which reasonably supports the [] findings.” Heilker v. Zoning Bd. of Appeals, 346 S.C. 401, 406, 


552 S.E.2d 42, 45 (S.C. App. 2001) (quoting Sterling Dev. Co. v. Collins, 309 S.C. 237, 240, 421 


S.E.2d 402, 404 (1992) (emphasis added) (citing Townes Assoc's, Ltd. v. City of Greenville, 266 


S.C. 81, 221 S.E.2d 773 (1976)). It was the Board’s decision whether or not a flagpole was a 


‘use’ and whether that ‘use’ required a permit. Transcript, 62:17-20 (“The issue tonight is 


whether or not they need a permit to change the use of the property, and whether or not the use 


has, in fact, changed.”) (R. p. 252). 


 Not only did the Board hear some evidence, the Board heard a lot of evidence – two 


hours’ worth of evidence – to conclude that the placement of a flagpole upon the property did not 


change the land’s use and did not trigger the requirement for a permit. In fact, Spartanburg 


County Planning and Development admitted in the hearing that “[t]here is not a flagpole permit.” 


Transcript, 52:15-19 (Board Member Langford: “[I]s there a flagpole permit application that we 


can go get right now?” Planning Department Head Ms. Holliday: “There is not a flagpole 


permit.”) (R. p. 250). Further, the Board had and considered the Spartanburg County 


Performance Zoning Ordinance which regulates the placing of signs in “all the unincorporated 


portions of Spartanburg County.” PZO § 7.1.00 (July 2022). The PZO defines flags as “a piece 
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of durable fabric of distinctive design that is used as a symbol or decorative feature.” Id § 7.2.00. 


(R. p. 581). Flags are further described as an “exempt” sign not requiring a permit. Id. § 7.2.10 


and 7.4.00 (R. pp. 583 and 586).    


 Even after considering unambiguous, black letter law that flags are exempt from permits 


and an admission from Spartanburg County Planning and Development that “[t]here is not a 


flagpole permit,” the Board searched the Unified Land Management Ordinance for any 


regulations on flags or flagpoles.5 BOZA Transcript 52:19 (R. p. 250). The Board found no 


regulations on flagpoles in the ULMO which under statutory construction of zoning laws 


counsels finding in the favor of the landowner. City of Myrtle Beach v. Juel P. Corp., 543 S.E.2d 


538, 344 S.C. 43 (S.C. 2001) (citing Purdy v. Moise, 223 S.C. 298, 302, 75 S.E.2d 605, 607 


(1953) ("[O]rdinances in derogation of natural rights of persons over their property are to be 


strictly construed as they are in derogation of the common law right to use private property so as 


to realize its highest utility and should not be impliedly extended to cases not clearly within their 


scope and purpose.").  


 The Board simply was persuaded by the weight of the evidence, of which there is plenty, 


and confirmed that the ULMO does not require permits for flagpoles. Since permits are not 


required for a flagpole, no permit was required, applicable, or appropriate. This is underscored 


by the fact that the County repeatedly told the Camp no permit was required for the flagpole. 


Therefore, the Board concluded that the Camp had effectively received permission to place the 


pole on the property. BOZA Transcript, 90:23 – 91:1 (Board Member Padgett: “Mr. Chairman, 


I make motion that the [] violation notice was issued in error based on the fact that they got 


 
5  This evidences the discriminatory reason behind the County’s efforts to prohibit the 
Camp’s speech. 
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permission to put the [] flagpole up.” Motion passed five to three.) (R. pp. 259-260).  


 Because ULMO §1.07 did not require the Camp to obtain a flagpole permit –a permit 


that does not exist – the only way the Camp could violate §1.07 is if the County changed its 


position and took the position that some permit was required. The only required permit identified 


by either the County or the Camp was a permit for electrical work, which Spartanburg County 


Building Codes (SCBC) issued. SCBC inspected the completed work and signed off on it.  


 The Board correctly observed that all the required, applicable, and appropriate permits 


were obtained by the Camp, and, therefore, correctly concluded the Notice of Violation was 


issued in error because the Camp had “permission to put the [] flagpole up.” BOZA 


Transcript, 90:23-91:1 (Motion Carried.) (R. pp. 259-260). Because the decision was supported 


by ample evidence, the low “any evidence” threshold is satisfied. There is no evidence that the 


Board’s decision was arbitrary, capricious, or an abuse of discretion. With all the evidence 


offered by the Camp, much of it undisputed, it would have been hard for the Board to come to 


any other conclusion.  The Board of Zoning Appeals decision must be upheld in order to comply 


with Heilker, Sterling Dev. Co. and the body of case law which requires the Board’s findings to 


be given the same weight as a jury verdict.  


 


II. THE CIRCUIT COURT ERRED FAILING TO GIVE DEFERENCE TO 
FINDINGS OF THE BOARD OF ZONING APPEALS BASED ON THE 
EVIDENCE BEFORE THE BOARD AND THUS SUBSTITUTED ITS OWN 
JUDGMENT FOR THAT OF THE BOARD’S.  
 


The standard of review for the Circuit Court, as a court of appeal in this matter, is clear: 


“The findings of fact by the board of appeals must be treated in the same manner as a finding of 
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fact by a jury, and the court may not take additional evidence. . . [T]he court must determine only 


whether the decision of the board is correct as a matter of law.” S.C. Code Ann. § 6-29-840(A) 


(Supp. 2020). 


The Circuit Court however failed to follow this straightforward standard. First, the 


Circuit Court disregarded evidence presented to the Board of Zoning Appeals.6 The Circuit Court 


alleges that it was “determined that no development application was ever made” for the flagpole. 


Order Feb. 20, 2024, 3 (R. p. 5). It bases this conclusion in part on a claim from the Spartanburg 


County Planning Department “that the landowner never inquired to the Planning Department 


whether or not a permit to erect its flagpole was required.” Id., 5 (R. p. 7).  However, the 


landowner testified that it had indeed asked the Spartanburg County Planning Department about 


a permit for the flagpole and was told by a supervisor “speaking in the scope and course of their 


employment concerning the scope and course of their employment . . . that a permit was not 


needed for a flagpole.” BOZA Transcript, 20:7-11 (R. p. 242). The Circuit Court makes no 


mention of the alternative testimony heard by the Board of Zoning Appeals and completely 


disregards this critical evidence considered by the Board of Zoning Appeals.  


Second, the Circuit Court disregarded the decision made by the Board of Zoning 


Appeals in evaluating the evidence and deciding what the facts were. It was a contested fact at 


the hearing whether or not the landowner has approached the Spartanburg County Planning 


Department and requested permission. The Board heard testimony from both sides on whether or 


not Appellant, that is the landowner, had sought and received permission to place a flagpole on 


 
6  The Circuit Court acknowledged that it was a “factual determination[] that there is no 
requirement for a permit” but then failed to even mention this in either order. Circuit Ct. App. Tr. 
Nov. 27th 14:20-24 (R. p. 292, lines 20-24). 
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the property. After hearing all of the evidence over two hours, the Board of Zoning Appeals 


concluded that Appellant had received permission to place the flagpole on the property. 


BOZA Transcript, 90:23-91:1 (Motion Carried: the Camp had “permission to put the [] flagpole 


up.”) (R. pp. 259-260).  Instead of deferring to the factual decisions made by the Board of 


Zoning Appeals, the Circuit Court reaches the opposite decision and presents it as a fact.  


Third, the Circuit Court fails to consider all of the relevant law in its application. The 


Circuit Court completely disregards the Performance Zoning Ordinance; a copy of which was 


handed up to it at hearing. The PZO applies countywide to signs. PZO, Section 7.1 (Apr. 18, 


2022) (“This Article shall apply to all the unincorporated portions of Spartanburg County.”) (R. 


p. 580). The Board of Zoning Appeals reviewed the PZO and noted that flagpole height 


restrictions cited by the County did not appear in the PZO at the time of the actions in question. 


BOZA Transcript, 36:5 – 37:6 (discussing when restrictions were added to the PZO regarding 


flagpoles.) (R. p. 246). At the time of the action in question, the PZO did not restrict the height of 


flagpoles, and it explicitly stated flagpoles were exempt from the regulations of Spartanburg 


County Planning. PZO § 7.2.10 (R. p. 583). For clarity, the Board of Zoning Appeals explicitly 


asked Spartanburg County Planning Department if there was a permit required for flagpoles and 


was told there was no such permit. BOZA Transcript, 52:19 (Joan Holliday, Director of the 


Planning Department:. “There is not a flagpole permit.”) (R. p. 250). 


The Circuit Court builds upon this triumvirate of error to reach a conclusion that 


disregards the determination of facts from the evidence presented to the Board of Zoning 


Appeals and then fails to apply the critical section of Spartanburg Planning law which actually 


governs the action in question. The Circuit Court starts by assuming non-compliance with 
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Section 1.07 of the ULMO, and stating that obtaining an electrical permit does not excuse this 


non-compliance. Order Feb. 20, 2024, 8-9 (R. pp. 10-11). Starting with its conclusion, the Circuit 


Court fails to appreciate the Board of Zoning Appeals reasoning and decision. There are only 


two items on the property in question: 1) electrical work, and 2) a flagpole. Section 1.07 of the 


ULMO only requires permits if permits are required. ULMO Section 1.07 (“No building, 


structure or land shall be used . . . until all applicable . . . permits have been issued.”) (emphasis 


added) (R. p. 367). ULMO Section 1.07 is not a permit requirement on its own. Therefore, the 


Board of Zoning Appeals looked to determine what permits were required. Knowing that an 


electrical permit was required, and was applied for and received, the Board determined that this 


requirement was not violated. Next the Board of Zoning Appeals looked for permit requirements 


for a flagpole. It found no such permit existed. PZO Section 7.2.10 (exempting flagpoles from 


permits) (R. p. 583); BOZA Transcript, 52:19 (Joan Holliday, Director of the Planning 


Department:. “There is not a flagpole permit.”) (R. p. 250). 


The Board of Zoning Appeals, finding that there was no permit to be had for a flagpole, 


and that the only required permit, an electrical permit, had been issued, determined that ULMO 


Section 1.07 was satisfied because there was no missing permit. The Circuit Court fails to 


address uncontroverted statements that no permit was needed for a flagpole, disregards the 


determination of facts by the Board pertaining to the seeking of permission to put the flagpole on 


the property, and fails to consider the exemption for flagpoles in the PZO. 


The Circuit Court may claim to have used the correct standard, but in fact it has used the 


much more relaxed standard of review for appeals from magistrate court which allow for 
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overturning the findings of fact.7 The standard of review in a Board of Zoning Appeals does not 


allow for this, and the Board of Zoning Appeals determination that the Appellant had indeed 


applied for a permit, had been told no permit existed, and thus had “permission to put the [] 


flagpole up” should be upheld. BOZA Transcript, 90:23-91:1 (R. pp. 259-260).  


III. THE CIRCUIT COURT ERRED IN FAILING TO CONSIDER AND GIVE WEIGHT 
TO ALL OF THE EVIDENCE BEFORE THE BOARD OF ZONING APPEALS 
WHICH SUPPORTS THE BOARD’S DECISION. 


 
“On appeal, ‘the findings of fact by the [Zoning] Board shall be treated in the same 


manner as a finding of fact by a jury, and the court may not take additional evidence.’” See 


Helicopter Sols., Inc. v. Hinde, 414 S.C. 1, 8-9, 776 S.E.2d 753, 757 (Ct. App. 2015) (alteration 


in original) (quoting Wyndham Enters., LLC v. City of North Augusta, 401 S.C. 144, 147, 735 


S.E.2d 659, 661 (Ct. App. 2012)); see also S.C. Code Ann. § 6-29-840(A) (Supp. 2020) (“The 


findings of fact by the board of appeals must be treated in the same manner as a finding of fact 


by a jury, and the court may not take additional evidence.”). A decision of the Board of Zoning 


Appeals will be overturned only “if it is arbitrary, capricious, has no reasonable relation to a 


lawful purpose, or if the board has abused its discretion.” Furr v. Horry Cnty. Zoning Bd. Of 


Appeals, 411 S.C. 178, 184, 767 S.E.2d 221, 224 (Ct. App. 2014).  


Importantly, “[t]he factual findings of the jury will not be disturbed unless a review of the 


record discloses that there is no evidence which reasonably supports the jury’s findings.” Vulcan 


Materials Co. v. Greenville Cnty. Bd. of Zoning Appeals, 342 S.C. 480, 488, 536 S.E.2d 892, 896 


(Ct. App. 2000) (internal citation omitted) (emphasis included in original). This “no evidence” 


 
7  The Circuit Court practically acknowledges that it failed to use the correct standard. 
Appellant’s Mot. To Recons. Tr. Mar 27th, 2024, 15:25-16:1 (“I went beyond just the mere 
evidence standard of review.”) (R. pp. 332, line 25 – 333, line 1).  
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standard may be phrased in the positive as: “The findings... must be affirmed ... if there is any 


evidence to support them.” Austin v. Board of Zoning Appeals, 362 S.C. 29, 37, 606 S.E.2d 209, 


213 (S.C. App. 2004).  


While it is generally true that the Court may only consider the evidence already admitted 


and the minutes created by the Board, if the minutes are considered invalid, the Court may 


consider the transcript. See Vulcan, 342 S.C. 480, 493–94, 536 S.E.2d 892, 899 (holding that a 


transcript of the hearing can constitute the final findings if the minutes are found invalid).  


 In its appeal, Spartanburg County attached, as Exhibit B, the Board of Zoning Appeals 


“Order on Appeal.” This document, which the Court relies upon for disrupting the Board’s 


decision, is not the minutes recorded and approved by the Board of Zoning Appeals. It is not the 


‘findings of fact and conclusions’ which the Circuit Court is supposed to depend upon. The 


Board of Zoning Appeals should have made a complete return to the Circuit Court which would 


have included the transcript and the findings of facts and conclusions. S.C. Code Ann. § 6-29-


830(A) (“[W]ithin thirty days from the time of the notice, the board must file with the clerk a 


duly certified copy of the proceedings held before the board of appeals, including a transcript of 


the evidence heard before the board, if any, and the decision of the board including its findings 


of fact and conclusions.”). However, the Board of Zoning Appeals failed to do this and the 


Circuit Court is well aware of this as it notes that Board of Zoning Appeals has completely failed 


to answer this suit. Order Feb. 20, 2024, Fn. 1 (R. p. 3, Fn. 1).  


Knowing that critical documents are missing, the Circuit Court should have required the 


Board of Zoning to respond. Instead, the Circuit Court proceeded using only a two-page order. 


See Appellant’s Mot. To Recons. Tr. Mar. 27th, 2024, 9:22-23 (Court admitting the order was not 
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detailed) (R. p. 326, lines 22-23). This was error, and the Circuit Court should have used the 


transcript when the minutes were absent.8 See, Vulcan, 342 S.C. 480, 493–94, 536 S.E.2d 892, 


899 (holding that a transcript of the hearing can constitute the final findings where proper 


minutes are not available). 


 Relying on the transcript and the exhibits and attachments thereto, the Circuit Court 


Orders clearly go against the weight of the evidence received and considered by the Board, and 


there is ample evidence to support the Board’s findings – much more than the “any” evidence 


standard. See Austin v. Board of Zoning Appeals, 362 S.C. 29, 37, 606 S.E.2d 209, 213 (S.C. 


App. 2004) (“The findings... must be affirmed ... if there is any evidence to support them.”). See 


Supra Section I.  


 The Board of Zoning Appeals heard countless evidence that no permit was required, 


including an email from and a conversation with Spartanburg County Building Codes Director, 


Gregg Hembree, stating “[n]o permit is required for a flagpole.” Transcript, Exhibit A (R. p. 


184). Appellant testified that a supervisor in the Planning Department had directly told Appellant 


there was no permit required for a flagpole. Transcript, 20:4-12 (R. p. 242). Indeed, when asked 


directly whether there was an application for a flagpole permit, the Director of the Planning 


Department, Joan Holliday, concisely stated that “[t]here is not a flagpole permit.” BOZA 


Transcript, 52:19 (R. p. 250). Simply put, the Board had ample evidence to support their decision 


that, because Appellant sought a permit, Appellant was told repeatedly no permit was needed, 


 
8  The Board of Zoning Appeals did produce minutes which give a more in-depth analysis 
of the arguments by both sides and the evidence presented to the Board. However, the Minutes 
were not before the Circuit Court, because the Respondent failed to produce the Minutes created 
and approved by the Board. Respondent did produce the BOZA Transcript, and therefore 
Respondent must solely rely upon the transcript of the hearing as allowed by Vulcan Materials.  
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other necessary permits, including an electrical permit and FAA permit were obtained, no permit 


was in fact needed, and thus the Notice of Violation was issued in error because Appellant had 


permission to put the flagpole up. BOZA Transcript, 90:23-91:1 (Motion Carried.) (R. pp. 259-


260). 


IV. THE ONLY VIOLATION BROUGHT AGAINST THE CAMP WAS A VIOLATION 
OF ULMO SECTION 1.07, AND ULMO SECTION 1.13 WAS NOT PROPERLY 
RAISED BY THE COUNTY. 


 
Spartanburg County raised, for the first time on appeal, a violation ULMO § 1.13.9 The 


only Notice of Violation issued to the property owners was violation of “ULMO Section 1.07 – 


Required Permits/Certificates.” Again, the sole issue before the Spartanburg County Board of 


Zoning Appeals was whether the Spartanburg County Planning and Development Notice of 


Violation based upon a violation of ULMO Section 1.07 – Required Permits/Certificates was 


issued in error. Therefore, the only violation before the Circuit Court was whether the 


Spartanburg County Board of Zoning Appeals erred in finding that the Spartanburg County 


Planning and Development Notice of Violation based upon a violation of ULMO Section 1.07 – 


Required Permits/Certificates was issued in error. The County’s assertion that the Camp violated 


Section 1.13 of the ULMO, raised for the first time on Appeal, should not be considered by the 


Circuit Court because it was not preserved for appellate review.  


The County chose the grounds upon which it issued its Notice of Violation, the County chose 


the grounds upon which it argued at the Board of Zoning Appeals hearing, and the County chose 


 
9   The only mention of ULMO Section 1.13 by Spartanburg County came on page 73 of the 
BOZA Transcript (R. p. 255), in which Joan Holliday responded to an allegation that a minor 
improvement on land does not change the use of the land. Holliday did not allege the Planning 
Department also issued a Notice of Violation in violation of Section 1.13 of the ULMO and 
failed to raise the issue at the hearing.  
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to cite only a violation of ULMO Section 1.07. Having failed to cite Section 1.13 of the ULMO 


in the Notice of Violation, the Respondent cannot raise it and the Circuit Court erred in 


depending upon this line of argument.   


Despite raising a new ground for violation, even if, arguendo, ULMO Section 1.13 did apply, 


ULMO Section 1.13 does not prohibit flagpoles. Section 1.13 explicitly acknowledges that some 


uses are “specifically exempted by this Ordinance.”. Id. (R. p. 368). As discussed at length in the 


Board of Zoning Appeals hearing and the hearing before this Court, the PZO, Spartanburg 


County's new land use ordinance, amends and supersedes the ULMO as it applies to signs and 


flags, and the PZO specifically exempts the erection of flags. PZO, Section 7.1 (Apr. 18, 2022) 


(“This Article shall apply to all the unincorporated portions of Spartanburg County.”) (R. p. 


580); Section 7.2.10 (Noting that flags are “exempt signs” and explicitly providing no “height, 


size, or set back requirements.) (R. p. 583).  If two statutes or ordinances are incapable of being 


reconciled, “the last statute passed will prevail, so as to impliedly repeal the earlier statute to the 


extent of the repugnancy.” Chris J. Yahnis Coastal, Inc. v. Stroh Brewery Co., 295 S.C. 243, 


247, 368 S.E.2d 64, 66 (1988). Therefore, the last legislative expression rule applies. “Under the 


‘last legislative expression’ rule, where conflicting provisions exists, the last in point of time or 


order of arrangement, prevails.” Ramsey v. Cnty. of McCormick, 206 S.C. 393, 397, 412 S.E.2d 


408, 410 (1991). This rule “requires that in instances where it is not possible to harmonize two 


sections of a statute, the later legislation supersedes the earlier enactment.” Williams v. Town of 


Hilton Head Island, S.C., 311 S.C. 417, 421, 429 S.E.2d 802, 804 (1993). 


In this case, Spartanburg County has competing zoning ordinances. The ULMO, which 


was last amended in March of 2022, and the PZO, which was passed and put into effect in 
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January of 2020, as amended in April of 2022. The ULMO is silent on the issue of whether a 


flagpole requires a permit. The PZO, on the other hand, is clear that a flagpole is exempt from 


requiring a permit. As discussed, the PZO defines flags as “a piece of durable fabric of 


distinctive design that is used as a symbol or decorative feature.” Id § 7.2.00 (R. p. 581). Flags 


are further described as an “exempt” sign not requiring a permit. Id. § 7.2.10 and 7.4.00 (R. pp. 


583 and 586). Therefore, even if § 1.13 of the ULMO was applicable, given the last legislative 


expression rule, a flagpole would still be an exempt purpose and not require a permit. This gives 


a clear insight into legislative intent on the issue.10 It is also the legal requirement that there is no 


planning department permit for flagpoles. See BOZA Transcript, 52:19, 19:4 to 20:15, Exhibit A 


(R. pp. 250, 242, and 184). 


The Board’s findings are supported by the multiple statements made by the County and 


County employees and agents acting in the scope and course of County employment. Both 


before and during the hearing, the County repeatedly stated and confirmed there is no permit 


required for a flagpole. Id. No permits are required for many other routine signs, such as political 


signs, incidental signs, real estate signs, and the like, and the County’s interpretation of ULMO § 


1.13, and the Order of the Circuit Court, leads to absurd results, namely, requiring of permits that 


do not exist for actions that are explicitly exempt from permits.  


It is not contrary to any established readings, the Board was well within its discretion to 


determine that a flagpole is a use which is exempted from ULMO § 1.13, and the Board’s 


decision regarding use is a finding of fact, entitled to the same deference as a jury verdict. See, 


Heilker v. Zoning Bd. of Appeals, 346 S.C. 401, 411, 552 S.E.2d 42 (S.C. App. 2001) (holding 


 
10  This is also further evidence and facts considered by the Board supporting its ruling that a 
permit was not required for the placing of the flagpole.  
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that findings of fact “will not be disturbed unless a review of the record discloses that there is no 


evidence which reasonably supports the [] findings" and that “a zoning board determination 


regarding whether a particular activity or purpose constitutes a ‘use’ of property is a finding of 


fact”).  


 


V. THE CIRCUIT COURT IGNORED PROPERLY PRESERVED ARGUMENTS 
RELATED TO RESPONDENT’S VIOLATION OF APPELLANT’S 
CONSTITUTIONAL RIGHTS.  


 
Appellant properly articulated to the Circuit Court that Respondent violated their 


Constitutional Rights. The issue was raised in Appellant’s sixth defense to the appeal and again 


by brief filed before the hearing on appeal. Further, Appellant was the prevailing party – the 


winner in the BOZA Hearing where original arguments were made and facts decided. Therefore, 


“the ‘winner’ in the lower court—may raise on appeal any additional reasons the appellate court 


should affirm the lower court's ruling, regardless of whether those reasons have been presented 


to or ruled on by the lower court.” L’On v. Town of Mount Pleasant, 338 S.C. 406, 419, 526 


S.E.2d 716, 723 (2000).  Therefore, Appellant does not have to preserve issues for appeal. This is 


not a cross appeal. Indeed, “[i]t would be inefficient and pointless to require a respondent to 


return to the judge and ask for a ruling on other arguments to preserve them for appellate 


review.” See id. at 420-421,723. Further, it would be improper for a court to unnecessarily rule 


on constitutional questions. See Arnold v. Ass'n of Citadel Men, 337 S.C. 265, 275, 523 S.E.2d 


757, 762 (1999) (“This Court will decline to rule on constitutional questions unless the 


determination is essential to the disposition of a case.” (citing Heyward v. S.C. Tax Comm'n, 240 


S.C. 347, 126 S.E.2d 15 (1962))); cf. Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 347, 56 
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S.Ct. 466, 80 L.Ed. 688 (1936) (Brandeis, J., concurring) (“The Court will not pass upon a 


constitutional question although properly presented by the record, if there is also present some 


other ground upon which the case may be disposed of. This rule has found most varied 


application. Thus, if a case can be decided on either of two grounds, one involving a 


constitutional question, the other a question of statutory construction or general law, the Court 


will decide only the latter.”). 


Appellant, in responding to Spartanburg County’s appeal, is allowed to advance any and all 


arguments made to the BOZA tribunal either in writing or in argument. The Circuit Court (and 


this Court), as the Court with appellate jurisdiction, certainly can hear arguments advanced by 


Appellant to the lower tribunal and may even consider additional arguments under L’On.11 


Appellant raised multiple Constitutional issues in its Appeal of Notice Violation, including 


Count V and Count VI, the Board of Zoning Appeals heard and discussed constitutional issues, 


Appellant raised Constitutional issues in its response to Respondent’s Petition for Appeal 


including incorporation of the transcript as an exhibit and Respondent’s Sixth Defense, and 


Appellant thoroughly briefed the issues in its Brief and offered to discuss the same in the Circuit 


Court Appeal hearing. The Circuit Court however refused to consider the Brief. Appellants Mot. 


To Recons. Tr. Mar 27th, 2024, 20:7-9 (“I made the decision and said, no, I’m not going to 


accept this brief when we tried to have this hearing scheduled.”) (R. p. 337, lines 7-9).  


Despite raising the issues at every step and the established law, the Circuit Court’s Order 


declined to consider the Free Speech and Constitutional issues arguing Appellant waived and/or 


 
11  Specifically, for Appellant to abandon the issue on appeal, he must have “fail[ed] to raise 
it in the appellate brief.” L’On, 338 S.C. at 420, 526 S.E.2d 723. Appellant submitted a Brief on 
the issues. However, the Circuit Court refused to consider it despite its timely filing prior to the 
hearing.  
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failed to properly preserve the issues. Circuit Ct. App. Tr. Nov. 27th, 2023, 9:11-12, 12:17-20 (R. 


pp. 287, lines 11-12, and 290, lines 17-20). However, this assertion is directly at odds with 


established caselaw, the hearing’s transcript, and the pleadings and brief filed in this action.  


A cursory review of pleadings, filings, and the Board of Zoning Appeals transcript 


reveals the Circuit Court’s ruling is contradictory with the record and arguments advanced by 


Respondent at the Board of Zoning Appeals hearing. The Circuit Court’s Order fails to 


acknowledge the Constitutional issues raised in Appellant’s Appeal of Notice of Violation, 


including Count V and Count VI, the Board of Zoning Appeals Transcript, which extensively 


discuses constitutional issues, and Appellant’s Response to Respondent’s Petition for Appeal, 


including the incorporation of the transcript into the Response, its attachment as Exhibit A, 


Appellant’s Sixth Defense, and Appellant’s Brief. Appellant attempted to raise Constitutional 


arguments previously advanced at the Board of Zoning Appeals hearing. Nonetheless, the Circuit 


Court refused to allow the arguments to proceed because of the filing of a brief hours before the 


hearing.12 


 Even if, arguendo, Constitutional issues were somehow not preserved, our Supreme 


Court has consistently maintained, issue preservation “is not a ‘gotcha’ game aimed at 


embarrassing attorneys or harming litigants.” Atl. Coast Builders & Contractors, LLC v. Lewis, 


398 S.C. 323, 323, 730 S.E.2d 282, 285 (2012). The Supreme Court has explained: “[w]hile it 


may be good practice for us to reach the merits of an issue when error preservation is doubtful, 


 
12  Appellant would respectfully show unto the Court that Spartanburg County does not have 
timing requirements for when documents must be filed prior to hearings. Therefore, Appellant’s 
brief was timely, and should have been considered. Further, the attorneys for the Appellant recall 
a time, not that long ago, when the custom was to hand up briefs at the hearing. Electronic filings 
the day of or day before is the continuation of that custom in the age of electronic filing.  
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we should follow our longstanding precedent and resolve the issue on preservation grounds when 


it clearly is unpreserved.” Id. at 324, 730 S.E.2d at 285. More recently, the Supreme Court again 


reaffirmed the notion that “issue preservation rules should not be applied in a technical manner 


as if this is some sort of game of ‘gotcha’ elevating form over substance to trap trial lawyers as 


to prevent the appeal of a legitimate issue.” State v. Morales, 439 S.C. 600, 609, 889 S.E.2d 551, 


556 (2023).  Likewise, because the issue was fully argued at the BOZA hearing, and both sides 


had an ability to argue at the BOZA hearing, an appellate court is empowered to “affirm a 


judgment on any ground appearing in the record.” City of Aiken v. Cole, 289 S.C. 239, 242-43, 


345 S.E.2d 760, 762 (Ct. App. 1986).  


The Circuit Court’s decision to overturn the BOZA decision necessitates addressing the 


Constitutional arguments which the BOZA avoided by resolving the dispute on other grounds.  


Appellant, therefore, requests that this Court remand this matter to the Circuit Court to 


consider the constitutional issues and find in favor of Respondent. In the alternative, this Court 


may consider the constitutional arguments directly as presented below.  


It is axiomatic that the government may not restrict speech “to suppress a particular point 


of view.” Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 812 (1985). Indeed, 


“[t]he government must abstain from regulating speech when the specific motivating ideology or 


the opinion of the perspective of the speaker is the rationale for the restriction.” Rosenerger v. 


Rector and Visitors of the Univ. of Va., 515 U.S. 819, 829 (1995). Put differently, a government 


has engaged in viewpoint discrimination when it “denies access to a speaker solely to suppress 


the point of view he espouses on an otherwise includible subject.” Lamb’s Chapel v. Center 


Moriches Union Free School District, 508 U.S. 384 (1993).  
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The County’s choice to selectively apply the ULMO against the Camp and the 


Confederate Battle Flag is a clear suggestion of a preference for certain viewpoints and speech 


over the Camp and is discriminatory in practice. It also seeks to treat the Camp and its expression 


differently than other groups and their expression in violation of the Equal Protection Clause of 


the Fourteenth amendment. See Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985); 


Plyler v. Doe, 457 U.S. 202 (1982).  


A very similar case was presented in Dimmit v. City of Clearwater. 985 F.2d 1565 (11th 


Cir. 1993). There, the City of Clearwater had a restriction limiting flag displays to “government 


flags.” Such limitation “clearly restricts speech based upon its content.” Id. at 1572. The Court 


found that such restriction was overbreadth, and the ordinance was “facially unconstitutional.” 


Id. at 1573. In its ruling, the court also determined that the statute “which requires a permit for 


any sign or flag, must also be declared unconstitutional as it exists in this statutory framework.” 


Id. at 1572. The landowner in that case could not be required to get a permit for the flying of 


flags due to the constitutional defect. Id. 


Like the ordinance of the City of Clearwater, The April 2022 PZO had an exemption for 


flags limited to “the flag or insignia of the United States or any other governmental or corporate 


entity.” PZO § 7.4.00 (April 2022) (R. p. 586). See Clearwater Code of Ordinances, § 


134.008(18) (1993) (“Such flags shall represent a governmental unit or body.”). This restriction 


is based upon content, and thus it must pass the most exacting scrutiny. See Texas v. Johnson, 


491 U.S. 397, 412, 109 S.Ct. 2533, 2543-44, 105 L.Ed.2d 342 (1989). The Court in Dimmit could 


find no interest supporting such clear content regulations stating “[i]nterest in aesthetics and 


traffic cannot justify limiting the permit exemption to governmental flags.” Dimmit at 1569. 
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Moreover, such “interests are clearly not served by the distinction between government and other 


types of flags; therefore the regulation is not ‘narrowly drawn’ to achieve its asserted end.” Id. at 


1570 (citing Perry Education Ass’n v. Perry Local Educations Ass’n, 460 U.S. 37, 45, 103 S.Ct. 


948,  955 (1983). After lengthy reasoning the court determined that “by exempting only 


government flags from the permit requirement, [the ordinance] clearly restricts speech based 


upon its content. . . Because of the content-based exemption, the [] ordinance is not narrowly 


drawn to serve a compelling government interest and thus cannot withstand the scrutiny 


applicable to a content specific regulation.” Id. at 1572. The Court “must invalidate the [] sign 


ordinance as facially unconstitutional.” Id. 1573. 


Trying to avoid the Constitutional issues implicated by attacking the flagpole, the County 


argues to interpret the ULMO and ULMO § 1.07 such that every structure requires a permit, and 


a structure is anything which is built or constructed. While the County argues the restriction is 


viewpoint neutral on its face, that cannot be true in practice. The County’s interpretation that 


everything built or constructed requires a permit each and every time anything is placed on 


property is not applied uniformly or to all things. Spartanburg County officials are not going 


door to door in Spartanburg County issuing citations for basketball goals, planters, yard signs, 


holiday decorations, Santa Claus inflatables, garden hose holders, and pink flamingos. Not only 


would that interfere with landowner’s use of their property and violate the Due Process Clause, 


but it would also be impossible.  


Rather, the County is using their interpretation to apply, ex post facto, a new ordinance 


against Appellant. The County began enacting these new regulations seven days after learning of 
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Appellant’s intent to raise a Confederate flag.13 The new restrictions on flagpoles define 


flagpoles to include “other devices used to display a flag at a height of greater than ten (10) feet 


above the ground included but not limited to a bucket truck or crane.” PZO § 7.2.00. Flags can 


be “no taller than thirty (30) feet.” Id. § 7.7.20.  Flags can be no larger than five feet by eight 


feet. Id. And a flagpole must be set back from the property line by at least the height of the pole. 


Id. § 7.2.10. None of these restrictions existed when Appellant placed its flagpole on the 


property, but nevertheless Respondent seeks to enforce the same against Appellant disregarding 


their own grandfather clause.  


The County is not even trying to enforce their new ordinance against clearly violating 


 
13  Shortly after publicizing its intent to raise the Confederate Battle Flag, third parties 
shared that intent with “highly placed city, county and community leaders” via an anonymous 
email. Email from David Wood, President, Spartanburg County Historical Association 
(“SCHA”) to James Crocker, Member, Adam Washington Ballenger Camp, August 17, 2022 (“I 
have direct confirmation that highly placed city, county and community leaders received this 
same email.”) (R. p. 675); also see email from Ginger Davis, Chairman, SCHA to David Wood, 
President, SCHA, August 17, 2022 (“That same email was sent to Allen Smith at One 
Spartanburg and Troy was then informed.”) (R. p. 626).; also see letter from Ginger Davis, 
Chairman, SCHA to Senator Shane Martin, South Carolina Senate, August 29, 2022 (“On 
Monday, August 15th, David Wood of SCHA, Allen Smith of One Spartanburg and A. Manning 
Lynch, Spartanburg County Council Chairman received an anonymous email. . . The anonymous 
person said that the primary reason for this particular meeting was a fundraiser to raise funds to 
purchase a 30’ x 60’ Confederate Battle flag to be placed upon a 120’ pole on the side of 
Interstate 85.”) (R. p. 628). 


After receiving notice of the Respondent’s intent to raise a Confederate Battle Flag, the 
County went into action to see what could be done. Id. (“This email was followed up with phone 
calls by David Wood, Allen Smith and David Britt, Spartanburg County Councilman, to several 
members of the organization to confirm the fundraising efforts were fact and not rumor.”). A 
special meeting of the Spartanburg County Council was called where an amendment to the 
Performance Zoning Ordinance was introduced to regulate flagpole heights, size, and locations. 
Article IV, Spartanburg County Council Meeting Minutes, Special Meeting August 22, 2022. 
This new legislation, which is the only flagpole restriction in the county, was drafted and 
introduced at a special meeting seven days after County Council learned of Respondent’s intent. 
Id. 


.. 
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flagpoles. These restrictions have been rampantly disregarded in the County, and the restrictions 


have been disregarded directly by the County itself at the County Administrative Buildings. 


About July 4th of this year, the American Legion Post outside of Woodruff City Limits was 


observed to have a large United States Flag display hoisted on a crane truck. Affidavit of 


Thomas Hampton Chumley, Sept. 8, 2024 (R. pp. 654-658). The display was “well over 100 feet 


tall” and appeared above the tree lines at great distance. Id. The truck was parked adjacent to the 


road and did not observe the required setback. Id. This display violated the County ordinance for 


height, flag size, and set back requirements.  


 On September 9th, a display of United State Flags was erected in Landrum along E. 


Rutherford St. Affidavit of James William Crocker Jr., Sept. 14, 2024 (R. pp. 663 - 668). The 


flags were placed on light poles in excess of ten feet high. Id. Several of these poles were on 


parcels of property outside of Landrum City limits. Id. The light poles, which were being used in 


a manner consistent with the definition of flagpole, were not set back their height from the 


property lines. Id. 


 On September 5th, the County was host to a Veterans ceremony at the County 


Administrative Building. Affidavit of James William Crocker Jr., Sept 14, 2024(R. pp. 659 - 


662).  To recognize the veterans, the County displayed a large United States Flag suspended 


between two fire trucks. Id.  The flag was higher than thirty feet and larger than the five by eight 


foot maximum. Id.   This occurred on Respondent’s property immediately outside the office for 


code enforcement. Id. 


These illegally excessive displays of patriotism have two things in common. No citations 


were issued by the County for the violations, and the flags displayed were the flag of the United 
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States. Respondent has directly disregarded its own ordinance choosing to display a larger than 


allowed flag. It has ignored violations of other flag displays. But only where the flag displayed 


has been the United States Flag. When the flag to be displayed was the Confederate Battle Flag, 


the County instead created these restrictions and applied the same, not equally, but selectively to 


silence the ‘offensive’ speech of Appellant. Such action is not a violation of the First 


Amendment, but also of the equal protection clause of the U.S. Constitution.  


In this case, the County has not uniformly applied provisions of the ULMO, and a policy 


that is “viewpoint neutral on its face may still be unconstitutional if not uniformly applied.” 


Alpha Delta Chi-Delta Chapter v. Reed, 648 F.3d 790, 803 (9th Cir. 2011). The Camp placed the 


flagpole upon its property in July of 2022 after seeking permits from both Spartanburg County 


Planning and Development and Spartanburg County Building Codes. Six times, one of which 


was in writing, the Camp was informed that no permit was required. The County issued the 


Camp a permit for electrical lights to illuminate the flagpole and flag and inspected the work 


completed on and around the flagpole. The County had complete knowledge in July of 2022 that 


the Camp was placing a flagpole upon the property.  


On August 6, 2022, the Camp began flying the South Carolina State Flag atop the 


flagpole on its property. The South Carolina State Flag flew nearly the entire time between 


August 6, 2022, and October 21, 2022: 77 days. The South Carolina Department of 


Transportation estimated that 80,400 vehicles per day pass by the flagpole. During the 77 days 


the South Carolina State Flag flew, approximately 6,190,800 vehicles would pass and view the 


flag. This is eighteen (18) times the population of Spartanburg County.  


Despite this extreme visibility, the Camp did not receive the Notice of Violation until 
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after the County was made aware of the well-publicized intentions to raise a Confederate Battle 


Flag and said flag was raised. There was never any indication or suggestion by the County that 


any issue existed whatsoever related to the flagpole during 77 days the South Carolina State Flag 


was displayed. The County explicitly did not require a permit, inspected the property, and raised 


no objections until the content of the speech became, in the County’s view, unpopular.14 The 


First Amendment is needed most where speech is unpopular, and the County’s clear motivation 


by the content of the Camp’s speech is an unconstitutional violation of the First Amendment.  


Simply put, the County failed to “abstain from regulating speech when the specific 


motivating ideology or the opinion of the perspective of the speaker is the rationale for the 


restriction.” Rosenerger, 515 U.S. 819, 829 (1995). Therefore, even if Spartanburg County’s 


untenable proclamation that everything which is built or constructed requires a permit, the result 


of the County’s enforcement of the ordinance and the specific and targeted efforts to prohibit 


political speech is unconstitutional and an unconstitutional burden on the Camp’s right to free 


speech.  


 
 


 
14  One Spartanburg County Council member explained the rational for the new 


restriction this way: “Nobody moves their corporate headquarters to Hicksville. It is Spartanburg 
County Council’s job to create the economic environment where the county thrives.” David 
Ibragimov, Pride or Prejudice? Confederate flag lifted over Spartanburg Highway, (Nov. 18, 
2022) https://mytjnow.com/2022/11/18/pride-or-prejudice-confederate-flag-lifted-over-
spartanburg-highway/, (accessed Sept. 2, 2024) (quoting Council Member Monier Abusaft 
explaining the County’s motivation to remove the flagpole). Further: “It sends an unwelcoming 
message to a large group of people. In a county like ours, it does not have a place.” Bob 
Montgomery, Confederate Flag on I-85 in Spartanburg County ordered removed, (October 28, 
2022), https://www.goupstate.com/story/news/local/2022/10/28/confederate-flag-interstate-85-
spartanburg-sc-ordered-removed/69598829007/ (accessed Sept. 2, 2024) (quoting County 
Council Member Monier Abusaft explaining the County’s motivation to remove the flagpole). 
 



https://protect.checkpoint.com/v2/___https://mytjnow.com/2022/11/18/pride-or-prejudice-confederate-flag-lifted-over-spartanburg-highway/___.YzJ1OnNjanVkaWNpYWw6YzpvOjFhYjFkYTUzN2QxOWRiNDI0ZTkyNmU0Nzg5ODJiZmUxOjY6YTBmZTo0MmNjNTMxODMyZTA5NzllOTE1NTk0NDk5ZTFiNjVjYTkxZjQ0N2NiOTljZTc5YjQ5N2RmOTk1YTllN2RkMTZjOnA6VDpO

https://protect.checkpoint.com/v2/___https://mytjnow.com/2022/11/18/pride-or-prejudice-confederate-flag-lifted-over-spartanburg-highway/___.YzJ1OnNjanVkaWNpYWw6YzpvOjFhYjFkYTUzN2QxOWRiNDI0ZTkyNmU0Nzg5ODJiZmUxOjY6YTBmZTo0MmNjNTMxODMyZTA5NzllOTE1NTk0NDk5ZTFiNjVjYTkxZjQ0N2NiOTljZTc5YjQ5N2RmOTk1YTllN2RkMTZjOnA6VDpO

https://protect.checkpoint.com/v2/___https://www.goupstate.com/story/news/local/2022/10/28/confederate-flag-interstate-85-spartanburg-sc-ordered-removed/69598829007/___.YzJ1OnNjanVkaWNpYWw6YzpvOjFhYjFkYTUzN2QxOWRiNDI0ZTkyNmU0Nzg5ODJiZmUxOjY6NmM3Zjo3N2Y2NWYwNWU2ZGE5NjA4YTI4MDVmYTgyYWVkYjNiZWU1YzAyNjRlOGVmNjUyMzFlNzEwMjkyZjA3NWJkZTNlOnA6VDpO

https://protect.checkpoint.com/v2/___https://www.goupstate.com/story/news/local/2022/10/28/confederate-flag-interstate-85-spartanburg-sc-ordered-removed/69598829007/___.YzJ1OnNjanVkaWNpYWw6YzpvOjFhYjFkYTUzN2QxOWRiNDI0ZTkyNmU0Nzg5ODJiZmUxOjY6NmM3Zjo3N2Y2NWYwNWU2ZGE5NjA4YTI4MDVmYTgyYWVkYjNiZWU1YzAyNjRlOGVmNjUyMzFlNzEwMjkyZjA3NWJkZTNlOnA6VDpO
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CONCLUSION 
 
 The Spartanburg County Board of Zoning Appeals held a two-hour hearing regarding the 


Notice of Violation where it heard ample evidence from the parties. That evidence clearly 


supports the conclusion that the Camp sought permits, no permits were required, flags are 


explicitly exempt from permits in the PZO, the use of the property has not changed, and 


therefore the Camp had permission to place the flagpole on its property. The evidence presented 


supports the Board’s decision and therefore satisfies the any evidence standard requiring 


upholding the decision of the Board of Zoning Appeals.  


 The Circuit Court failed to apply the correct standard of review when it disregarded the 


transcript of the Board of Zoning Appeals, stated contested matters as facts contrary to the 


evidence considered by the Board of Zoning Appeals, and ignored evidence considered by the 


Board of Zoning Appeals which supported its decision. The Circuit Court, in short, substituted 


its judgment for that of the Board of Zoning Appeals in violation of the standard of review 


required. See Rest. Row Assocs. v. Horry County, 335 S.C. 209, 216, 516 S.E.2d 442,446 


(1999)). Applying the correct standard of review, and considering all of the evidence in the 


transcript, including the uncontroverted fact that flagpoles do not require permits, the Circuit 


Court should have upheld the Board of Zoning Appeals. BOZA Transcript, 52:19 (Statement by 


Spartanburg County Building Codes Director Joan Holliday that “[t]here is not a flagpole 


permit.”) (R. p. 250). 


 Even if a permit was required, Spartanburg County’s exemption of “the flag or insignia 


of the United States or any other governmental or corporate entity” from the permit requirements 


was unconstitutional content-based regulation. PZO § 7.4.00 (April 2022) (R. p. 586); See 
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Dimmit v. City of Clearwater. 985 F.2d 1565, 1573 (11th Cir. 1993). Because the exemption was 


unconstitutional, a permit could not be required under such ordinance. Id. at 1572. The effect of 


the unconstitutional language is that no permit could be required until the constitutional defect 


was corrected, and Camp placed its pole on the property while such defect existed. Further, the 


County exhibited clear viewpoint discrimination in proposing a new ordinance a mere week after 


learning of Camp’s intent and then applying said ordinance only against the unpopular speech of 


Appellant and ignoring violations of the ordinance occurring throughout the county and on 


Respondent’s own property.  


 For the myriad of reasons stated supra, the Board of Zoning Appeals should have been 


upheld, and the Circuit Court erred in ignoring evidence and overturning the decision of the 


Board of Zoning Appeals.  


 
Respectfully submitted, 
 


      s/ Joshua T. Hawkins     
Hawkins & Jedziniak, LLC  
Joshua T. Hawkins, S.C. Bar #78470  
Helena L. Jedziniak, S.C. Bar #100825  
1225 South Church Street  
Greenville, South Carolina 29605  
(864) 275-8142 (telephone)  
(864) 752-0911 (facsimile)  
josh@hjllcsc.com  
helena@hjllcsc.com  


 
     and 
           


R.K. Merting, LLC      
Robert Karl Merting SC Bar #100181 


     P.O. Box 26284 
     Greenville, SC 29616 
     Telephone: (843) 830-5227 
     robert@rkmerting.com 
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JURISDICTION 


“The timeliness of an appeal from a zoning board’s decision is a jurisdictional requirement 


and, as such, may be raised at any time by either part or sua sponte by this court.” Friends of 


Mcleod v. City of Charleston, 376 S.C. 610, 658 S.E.2d 544, 545 (S.C. Ct. App. 2008) 


(citing Vulcan Materials Co. v. Greenville County Bd. of Zoning Appeals, 342 S.C. 480, 489, 536 


S.E.2d 892, 896 (Ct. App.2000)). An appeal from a decision of a board of zoning appeals must be 


filed within thirty days. S.C. Code Ann § 6-29-820. “Additionally, Rule 74, SCRCP, recognizes 


that statute governs the procedure on appeal to the circuit court from the decision of inferior 


tribunals and states further that ‘[n]otice of appeal to the circuit court must be served on all parties 


within thirty (30) days after receipt of written notice’ of the decision from which appeal is made.” 


Friends of Mcleod v. City of Charleston, 376 S.C. 610, 658 S.E.2d 544, 545 (S.C. Ct. App. 2008) 


(citing Rule 74, SCRCP (emphasis added).).  


The Board issued its Order overturning the Notice of Violation on February 28, 2023. 


Board of Zoning Appeals, Order, Feb. 28, 2023 (R. pp. 1-2). This action was taken in Respondent’s 


building with Respondent’s attorney present. Board of Zoning Appeals, Minute Meetings Feb. 28, 


2023 (listing various county staff as present including “county attorney”) (R. p. 644). The written 


Order was provided to Respondent’s employees to file in the office of Respondent where it became 


a public record. S.C. Code Ann. § 6-29-800(F). Said Order was in Respondent’s hand February 


28, 2023, as evidenced by a letter dated same and mailed by Respondent’s staff in the Spartanburg 


County Planning and Development Department on March 2, 2023; received by Appellant March 


6, 2023. See Affidavit of Katharine Houston, Feb. 3, 2024 (R. p. 639). Respondent had notice of 


the board’s decision the day it was made because it was made in front of their attorney, given to 
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their personnel, and recorded in their offices. Respondent filed an appeal in the circuit court on 


March 30th, 2023. However, Respondent did not serve Appellant until April 28, 2023; 59 days 


after receiving the order, 57 days after mailing it, and 53 days after receipt by Appellant. Affidavit 


of Jesse Jones, May 4, 2023 (R. p. 653). “This Court has consistently stated that service of Notice 


of Appeal is a jurisdictional requirement, and this Court has no authority to extend or expand the 


time in which the Notice of Appeal must be served.” Sadisco of Greenville, Inc. v. Greenville 


County Bd. of Zoning Appeals, 340 S.C. 57, 59, 530 S.E.2d 383, 384 (2000). The Notice of Appeal 


had to be served within 30 days after receipt, and Respondent failed to accomplish this. See Friends 


of Mcleod v. City of Charleston, 376 S.C. 610, 658 S.E.2d 544, 546 (S.C. Ct. App. 2008) (finding 


an appeal untimely for failure to serve within thirty days). Friends of Mcleod is controlling, and 


the circuit court’s order must be vacated and the order of the board of zoning appeals reinstated 


due to lack of jurisdiction.  


Further, Respondent did not properly serve the Board of Zoning Appeals. Rather than 


serving the Secretary as required by Article II, Section 2 of the Spartanburg County Land 


Management Board of Appeals Rules of Procedure, Respondent attempted to serve the Board by 


serving its own County Council Clerk, Debbie Ziegler. Affidavit of Jesse Jones, May 4th, 2023, 


(R. p. 678). In providing for service, the enabling statute requires service to be to the board or to 


its secretary. See S.C. Code Ann. § 6-29-800 (B) (“The appeal must be [filed] with the officer from 


whom the appeal is taken and with the board of appeals”); S.C. Code Ann. § 6-29-830 (“the clerk 


of the circuit court must give immediate notice of the appeal to the secretary of the board and 


within thirty days from the time of the notice”). Also See Spartanburg County Land Management 


Board of Appeals Rules of Procedure, Art. II, § 2 (“An appeal shall be filed by delivery of the 


Commented [RM1]: Provided.  
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approved appeal form to the secretary of the Board who shall notify the official appealed from.”).  


Respondent failed to correctly serve the Board of Zoning Appeals, and to date, the Board 


has made no appearance in this matter and has only responded to this Court after receiving a letter 


from the clerk of court. This failure is jurisdictional and is fatal to Respondent’s appeal. 


Each of these issues relates to the timeliness of Respondent to serve the notice of appeal 


upon the parties to the appeal. “The timeliness of an appeal from the decision of a zoning board is 


jurisdictional.” Friends of Mcleod v. City of Charleston, 376 S.C. 610, 658 S.E.2d 544, 545 (S.C. 


Ct. App. 2008) (citing Vulcan Materials Co. v. Greenville County Bd. of Zoning Appeals, 342 S.C. 


480, 489, 536 S.E.2d 892, 896 (Ct. App.2000)). Jurisdictional defects cannot be waived and may 


be raised at any time. Id. Filing the notice of appeal is not enough as the appeal “must be served 


on all parties within thirty (30) days.” Id. (citing Rule 74, SCRCP). Respondent failed to 


accomplish service, and therefore the order of the circuit court must be vacated and the order of 


the board of zoning appeals reinstated. 


 
FACTS 


 
 Respondent inserts erroneous arguments and statements into its statement of facts.  


Respondent asserts that Appellant “never asked the Spartanburg County Planning and 


Development Department if a permit was required to erect a flagpole on the property.” 


Respondent’s Initial Brief, pp. 4. However, Appellant testified to the Board of Zoning Appeals 


that it “indeed did in 2019 call planning.” Spartanburg Cty. Planning and Dev. Dep’t, Bd. of 


Zoning Appeals Meeting, 19:4-5 (Jan. 31, 2023) (Hereinafter “BOZA Transcript”) (R. p. 242).   


 Appellant further testified that it asked the clerk who answered the phone in the Planning 


and Development Department about erecting a flagpole on the property.  
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“The clerk was able to not really help. They referenced me to a supervisor. That 
supervisor was speaking about the scope and course of their employment 
concerning the scope and course of their employment. That supervisor told me that 
a permit was not needed for a flagpole; I should call building.”  


 
BOZA Transcript, 20: 6-12 (R. p. 242). This phone call was in addition to a call to the Building 


Department where Appellant was also told by a supervisor in “the scope and course of their 


employment concerning the scope and course of their employment . . . that no permit was required 


in Spartanburg County for placing a flagpole on property.” BOZA Transcript, 19: 23-25, 20:1 (R. 


p. 242). The Spartanburg County Building Codes Department holds itself out as “enforce[ing] 


regulation development practices in accordance with the S.C. Building Code and Local Land Use 


Regulations” and ergo is therefore an apparent department to which to apply for land use permits.  


https://www.spartanburgcounty.org/173/Building-Codes (last visited Jan. 10, 2025).   


Appellant testified it reached out to both the Department which Respondent claims has 


authority, and the Department of Respondent which holds itself out as having authority. Both 


Departments said the same: no permit was required. BOZA Transcript 19:8 – 20:15 (R. p. 242).  


 The Board of Zoning Appeals, as fact finder, was required to, and did, determine the facts 


of the case. The Board heard evidence that Appellant asked the Planning and Development 


Department for a permit for a flagpole and that none existed. The Board asked the head of the 


Planning and Development Department if there was a flagpole permit. BOZA Transcript, 52:15-


19 (Board Member Langford: “[I]s there a flagpole permit application that we can go get right 


now?” Planning and Development Department Head Ms. Holliday: “There is not a flagpole 


permit.”) (R. p. 250). Ms. Holliday’s answer to this direct question wholly undermines 


Respondent's hypothetical assertion that Appellant would have been told a permit was required 


had they asked.  
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 Ms. Holliday opined about what would happen; Appellant told what happened. Having 


heard this evidence, the Board was entitled, as fact finder, to make a determination about whether 


Appellant sought a permit. The Board of Zoning Appeals found as a fact that Appellant asked 


for permits and received the only permit identified thereby satisfying the requirements of ULMO 


§ 1.07. BOZA Transcript, 90:23 – 91:1 (Board Member Padgett: “Mr. Chairman, I make a 


motion that the [] violation notice was issued in error based on the fact that they got 


permission to put the [] flagpole up.” Motion passed five to three.) (R. pp. 259-260).  


 “The findings of fact by the board of appeals must be treated in the same manner as a 


finding of fact by a jury, and the court may not take additional evidence.” S.C. Code Ann. § 6-29-


840(A). The circuit court’s order stating, as a fact “that the landowner never inquired to the 


Planning Department whether or not a permit to erect its flagpole was required” or that “no 


development application was ever made by the landowner to the Spartanburg County Planning and 


Development Department prior to the erection of the 120-foot flagpole on the property” is both 


incorrect and a violation of the standard of review. Feb. 20, 2024, Order, “Findings of Fact”, (R. 


pp 7 and 5). The fact is Appellant “got permission to put the [] flagpole up.” BOZA Transcript, 


90:23 – 91:1 (R. pp. 259-260).  The circuit court erred “when [it] went beyond just the mere 


evidence standard of review” and disregarded facts determined by the Board. Circuit Ct. App. Tr. 


March 27, 2024, 15:25 – 16:1(R. pp. 332, line 25 – 333, line 1). 


ARGUMENTS 
 


I. WHAT CONSTITUTES A USE AND WHAT ALTERS A USE IS A DETERMINATION 
OF FACT BY THE BOARD OF ZONING APPEALS, AND THE CIRCUIT COURT 
INCORRECTLY SUBSTITUTED ITS JUDGMENT FOR THAT OF THE BOARD OF 
ZONING APPEALS.  
 


Respondent urges this Court to allow the Planning and Development Department to usurp the 
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role of the Board of Zoning Appeals. Respondent asserts  


“The Spartanburg County Planning and Development Department determined that 
the Camp had changed the use of the property, that such change required a permit 
from the Spartanburg County Planning and Development Department, and that the 
Camp had never sought such a permit from the Spartanburg County Planning and 
Development Department.” 


 
Respondent’s Initial Brief, p. 6. Appellant has shown supra how the Board was presented with 


competing evidence regarding Appellant asking the Planning and Development Department for a 


Permit. Appellant testified it did ask for a permit and was told none was required. The Board was 


entitled to decide the facts regarding whether or not a permit was sought, and they decided that 


one was sought. BOZA Transcript, 90:23 – 91:1 (Board Member Padgett: “Mr. Chairman, I make 


the motion that the [] violation notice was issued in error based on the fact that they got permission 


to put the [] flagpole up.” Motion passed five to three.) (R. pp. 259-260).   


 The Board was further entitled to determine what is a use. “[I]n South Carolina, a zoning 


board determination regarding whether a particular activity or purpose constitutes a ‘use’ of 


property is a finding of fact.” Heilker v. Zoning Bd. of Appeals, 346 S.C. 401, 411, 552 S.E.2d 42 


(S.C. App. 2001). It is not the Planning Department’s role to “determine[] that the Camp had 


changed the use of the property.” Determining what is a use, and therefore what is a change of use, 


is the sole purview of the Board of Zoning Appeals.  Just because a ‘structure,’ which may include 


pink flamingos according to this Court in City of Aiken v. Cole, 345 S.E.2d 760, 289 S.C. 239 (S.C. 


App. 1986), is added to a property does not necessarily change the use of the property. In fact, the 


Board was informed that pink flamingos are a structure, but the Board correctly focused on whether 


the use of the property changed, and if it did change, whether a permit was required. See BOZA 


Transcript 47:15-18 (R. p. 248). 
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The Board determined, as a fact, that the use of the property had not changed. BOZA 


Transcript, 48:13-14 (Board Member Brady: “the use has not changed except for the fact that you 


put a [p]ole on it”), 82:15-20 (Board Member Padgett: “My point is they’re not using the property. 


The flagpole is there. That’s all that’s there.” Unknown Council Member: “That’s right.”) (R. pp. 


249, and 257). The determination that the use was not altered because a flagpole is merely a means 


of speech and does not change the land’s status from vacant is entitled to the same deference as 


the decision of a jury.  


“[T]he factual findings of the jury will not be disturbed unless a review of the record 


discloses that there is no evidence which reasonably supports the jury’s findings.” Vulcan 


Materials Co. v. Greenville Cnty. Bd. of Zoning Appeals, 342 S.C. 480, 488, 536 S.E.2d 892, 896 


(Ct. App. 2000) (internal citation omitted) (emphasis in original). This “no evidence” standard 


may be phrased in the positive as: “The ‘findings... must be affirmed ... if there is any evidence to 


support them.’” Austin v. Board of Zoning Appeals, 362 S.C. 29, 37, 606 S.E.2d 209, 213 (S.C. 


App. 2004) (discussing the appropriate standard of review). The Board heard testimony that the 


land was not being used, that it was vacant, and that it was closed to the public. See BOZA 


Transcript, 47:15 – 48:25 (R. p. 252). They heard evidence that there was nothing but a flagpole 


on the property. See BOZA Transcript, 23:4-10 (R. p. 243).  They also heard that some uses are so 


de minimis that they do not require a permit. See BOZA Transcript, 58:10 – 59:12 (R. pp. 251- 


252). And the Board could see for itself, discussed infra, that the use of a flagpole in the PZO was 


explicitly exempted from a permit. From this, the Board could and did determine that the placing 


of a flagpole, like a for-sale sign or political sign, was so de minimis that it did not change the use 


of the land, and a permit was not required. That factual determination by the Board is required to 







14 


 


be given respect, and all conclusions by the Circuit Court determining ‘facts’ otherwise, are 


erroneous.1  


II. THE BOARD OF ZONING APPEALS FINDING THAT NO PERMIT WAS 
REQUIRED FOR A FLAGPOLE WAS REQUIRED BY BLACK LETTER LAW 
AND STATEMENTS OF THE SPARTANBURG COUNTY PLANNING AND 
DEVELOPMENT DEPARTMENT.  


 
 The Board of Zoning Appeals had to determine whether Appellant violated ULMO § 1.07. 


Section 1.07 however, like the Tenth Amendment to the Constitution, is a truism. It merely requires 


“all applicable and appropriate licenses, certificates and permits” to be issued before building. 


ULMO § 1.07. The Section does not create permit requirements, and the Board had to look 


 
1  The Circuit Court observed that the “Board of Zoning Appeals [] did not file a response to 
the petition.” However, S.C. Code Ann. § 6-29-830 requires the board “file with the clerk a duly 
certified copy of the proceedings held before the board of appeals, including a transcript of the 
evidence heard before the board, if any, and the decision of the board including its findings of fact 
and conclusions.” The circuit court further criticized the brevity of the Board’s Order. Circuit Ct. 
App. Tr. March 27, 2024, 7:22-23 (“I don’t want to say it was detailed.”) (R. p. 324, lines 22-23).    


“The [Order] was only executed by one board member, the chairman. Accordingly, the 
[Order] cannot constitute the final action of the Board.” Vulcan Materials v. Greenville Cty Bd., 
342 S.C. 480, 493, 536 S.E.2d 892 (S.C. App. 2000). The February Order of the Board is a nullity 
because of the way it was issued. Id. The Board’s Minutes however are little better. The summary 
of the motion does not capture the actual motion, and much of the testimony presented by the 
Appellant is absent, truncated, or incomplete. This however is unsurprising as the staff of the 
Planning and Development Department, the losing side, was tasked with writing the minutes, and 
their attorney, the Respondent’s employee, knew that the decision of the Board would be appealed 
by the County. Thus, the stage was set, and the cure is to look beyond the minutes into the 
transcript. Id at 494 (looking at the transcript and no other documents where material differences 
exist between the documents.) Indeed, the circuit court did look at the transcript, but only to find 
a reason not to address constitutional arguments. See Feb. 20, 2024, Order, “Conclusions of Law”, 
13, (R. p. 15). It was an error not to look to the transcript for the full details of the decision and 
finding of facts of the Board of Zoning Appeals. 


While it is the position of the Appellant that the Board’s findings of fact, such as use, can 
be determined from the transcript, the circuit court ignored it. If the transcript is insufficient, the 
circuit court erred by inserting its own judgment rather than requiring a certified record from the 
Board or remanding the matter to the Board to address the insufficiency of the certified record as 
provided for in S.C. Code Ann. § 6-29-830. 
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elsewhere for the actual creation of a permit requirement. Rather, Section 1.07 is a catch-all.  


 The County cited Section 1.07 hoping to find some permit, any permit, which Appellant 


did not receive. In failing to cite a specific section in the Notice of Violation, the County failed to 


appropriately put Appellant on notice of the violation and permit which Appellant allegedly failed 


to secure. In searching for a permit that was not acquired, Respondent turns to ULMO Section 


1.13. Section 1.13, however, does not require a permit in all situations. Section 1.13 only requires 


a permit when “any building, structure or land be converted, wholly or in part, to any other use.” 


Further, Section 1.13 exempts from its requirements “such uses specifically exempted by this 


Ordinance or meet the following conditions: Continued identical use(s) of any building or land in 


existence and occupied on the effective date of this ordinance.”  


 Discussed supra, the Board is the fact finder in this case, and what is a use, and therefore 


what is a change of use, is a determination of fact. Heilker v. Zoning Bd. of Appeals, 346 S.C. 401, 


411, 552 S.E.2d 42 (S.C. App. 2001). The Board found the use had not changed; the property was 


still vacant. BOZA Transcript, 82:15-20 (Board Member Padgett: “My point is they’re not using 


the property. The flagpole is there. That’s all that’s there.” Unknown Council Member: “That’s 


right.”) (R. p. 257). That finding of fact should not be disturbed.  


 Just as important, Section 1.13 exempts from permits “uses specifically exempted by this 


Ordinance.” “This Ordinance” is the ULMO which has been supplanted, in part, by the 


Spartanburg County Performance Zoning Ordinance (PZO). The PZO regulates signs in Article 7, 


which “Article shall apply to all the unincorporated portions of Spartanburg County.” PZO § 


7.1.00. “[I]t is well settled that statutes dealing with the same subject matter are in pari materia 


and must be construed together, if possible, to produce a single, harmonious result.” Beaufort Cnty. 
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v. S.C. State Election Comm’n, 395 S.C. 366, 371, 718 S.E.2d 432, 435 (2011). “Under the ‘last 


legislative expression’ rule, where conflicting provisions exist, the last in point of time or order of 


arrangement prevails.” Ramsey v. Cnty. of McCormick, 206 S.C. 393, 397, 412 S.E.2d 408, 410 


(1991). The PZO applies county-wide to the regulations of signs, including flags, and the Board 


correctly considered the text of the PZO. BOZA Transcript, 36:-5 – 37:6 (discussing when 


restrictions were added to the PZO regarding flagpoles.) (R. p. 246). 2 


 The PZO explicitly exempts flags from permits:  


 


PZO § 7.2.10 (Apr. 18, 2022) (R. p. 583). As seen in the table excerpt, “Flag” is marked as exempt, 


there is no “$” indicating a permit is required, and there are no other requirements. PZO § 7.4.00, 


 
2  The Board discussed thoroughly, and the circuit court acknowledged, that flags are not 
explicitly mentioned in the ULMO. This is not surprising as the PZO has supplanted the ULMO 
in the regulation of signs and flags. In fact, the ULMO even refers to the PZO for signage 
regulations. ULMO § 3.29-3 (10) (discussing business signs) (R. p. 443). To interpret ULMO § 
1.07 as it applies to signs, the Board had to look at the PZO to determine if a permit was required.   
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“Exempt Signs,” is referenced. PZO § 7.4.00 (Apr. 18, 2022) (R. p. 586). 


 Listed as exempt in § 7.4.00(b) is “[t]he flag or insignia of the United States or any other 


governmental or corporate entity, except when displayed in connection with commercial 


promotion.” Id. (Apr. 18, 2022) (R. p. 586). The flag displayed is adopted by Appellant, a corporate 


entity, and is a flag of the Confederate States of America, a government entity now defunct. Even 


if the flag was clearly a flag not related to any corporate or government entity, such as a “pride” 


flag, the content restriction of the exemption would cause the permit requirement to fail. See 


Dimmit v. City of Clearwater, 985 F.2d 1565, 1572 (11th Cir. 1993). 


 Observing flags were “exempt signs” and no permit was identified in the PZO, the Board 


explicitly asked the head of the Planning and Development Department if there was a permit for a 


flagpole. Board Transcript, 52:15-19 (Board Member Langford: “[I]s there a flagpole permit 


application that we can go get right now?” Planning And Development Department Head 


Ms. Holliday: “There is not a flagpole permit.”) (R. p. 250). The Board then determined that 


“[a]pparently no permit was required.” BOZA Transcript, 79:5-9. (Board Member Brady) (R. p. 


257).  


 Section 1.13 does not require a permit for “uses specifically exempted.” The PZO, which 


supplants the ULMO for signs, specifically exempts flagpoles and placed no restrictions on height 


or setback. PZO §§ 7.2.10 & 7.4.00(b) (Apr. 18, 2022) (R. pp. 583 and 586). The Board reviewed 


the PZO and specifically enquired with the Planning and Development Department at the hearing 


to make this determination. See BOZA Transcript, 36:5 – 37:6 & 52:15-19 (R. pp. 246 and 250). 


 Having determined there was no planning permit required for flagpoles, the Board, which 


also determined that Appellant did enquire about permits and did receive all identified permits, 
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correctly concluded Section 1.07 was not violated because a necessary permit was not identified 


by the County.  BOZA Transcript. 79:5-9 (Board Member Brady: “[I]t says no building, structure, 


or sign requiring a permit. Apparently, no permit was required.”) (R. p. 257). 


III. CONSTITUTIONAL VIOLATIONS WERE RAISED TO AND CONSIDERED BY 
THE BOARD OF ZONING APPEALS, AND APPELLANT, AS THE PREVAILING 
PARTY, WAS NOT REQUIRED TO MAKE SUPERFLOUOUS EFFORTS TO 
PRESERVE THOSE ALREADY-PRESERVED ISSUES.  


 
Appellant raised multiple constitutional issues to the Board of Zoning Appeals. See Adam 


Washington Ballenger Camp #68’s Appeal of Notice of Violation, Counts V -VI. (R. pp. 33-35).3 


That document was raised in the hearing and brought to the attention of the Board. BOZA 


Transcript, 95:14-23 (Mr. Merting: “That appeal that you held up I actually reference back to the 


document sent to Mr. Davies, and that document has in there the grandfathered revision. So that is 


put in front of you along with a long set of other [causes]”) (R. p. 261).  


Further, the Board heard and considered constitutional issues several different times. 


Appellant presented the free speech aspect.  BOZA Transcript, 85:10-19 (Mr. Jedziniak: “And we 


keep throwing around use. What’s the use of a flagpole? The use of a flagpole is speech. If you 


want to put a political sign in your yard, you don’t have to go down to the county office and say, 


“I want a Lindsey Graham sign in my yard. You get to put it up because it’s free speech. All this 


is doing is stifling free speech. If you put a flagpole on land, it doesn’t do anything except produce 


 
3 The circuit court’s decision results in several violations of the state and federal constitutions, 
including violations of: the First Amendment – see Sons of Confederate v. Comm’r of VA Dept. of 
Motor, 288 F.3d 610 (4th Cir. 2002); Equal Protection guarantees – see Adarand Constructors, 
Inc. v. Pena, 515 US 200 (1995); prohibition of Ex Post Facto laws – see Weaver v. Graham, 450 
US 24 (1981), and Due Process guarantees – see, Graham v. Connor, 490 US 386 (1989). The 
decision also results in violations of the right to a jury trial under the Sixth Amendment, and to the 
extent the process was civil in nature, the Seventh Amendment. 
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speech and expression which are protected by the South Carolina Constitution and the United 


States Constitution.”) (R. p. 258). Appellant discussed with the Board the Ex Post Facto law issue 


and the attempt to apply a new statute to Appellant’s existing flagpole. See BOZA Transcript, 


49:7-18 (R. p. 249). Appellant presented evidence and argument that the Notice of Violation was 


a pre-textual action to suppress speech. See BOZA Transcript, 60:4-11 (discussing how the County 


has only requested the removal of the flagpole and not the light poles or other ‘improvements’ 


while ostentatiously arguing the issue is the use of the property and not the speech) (R. p. 252). 


Appellant acknowledged the Board wanted to focus the argument on other aspects of the Appeal, 


but Appellant continually raised constitutional issues even after such acknowledgment.4 


Spartanburg County Board of Zoning Appeals, ‘4.A. Appeal Request’, Minutes of meeting January 


31, 2023, at 3 (R. p. 632).. 


The Board chose to make its ruling, in favor of Appellant, on other grounds. See supra 


discussions on use, change of use, and no permits required. Having dismissed the Notice of 


Violation on factual grounds, it would have been wrong for the Board to address constitutional 


 
4  Appellant observes that boards of zoning appeals are commonly described as “quasi-
judicial” and are considered to have an administrative agency type function. The South Carolina 
Supreme Court has stated “an agency has no authority to pass on the constitutionality of a statute. 
South Carolina Tax Comm’n v. South Carolina Tax Bd. Of Review, 278 S.C. 556, 299 S.E.2d 489 
(1983). Accordingly, neither the Beaufort Board nor the State Board could have addressed the 
constitutional issue which was therefore properly raised for the first time in circuit court.” Bft. Co. 
Bd. Of Ed. v. Lighthouse Charter School, 335 S.C. 230, 516 S.E.2d 655 (1999). The Planning 
Department argued this very issue stating, “the issues the Zoning Board of Appeals has jurisdiction 
over here are the appeal of the planning staff’s issuance of a notice of violation.” BOZA Transcript: 
65:25 – 66:2 (R. p. 253). 
 Further, the enabling statute acknowledges that there are issues “beyond the subject matter 
jurisdiction of the board of appeals” and that those issues may be subsequently asserted in appeal. 
S.C. Code Ann. § 6-29-840(b). Thus, it was questionable if Appellant could even raise the 
constitutional issues to the Board or if it had to wait until appeal to the circuit court to do so.  
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issues. Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 347, 56 S.Ct. 466, 80 L.Ed. 688 (1936) 


(Brandeis, J., concurring) (“The Court will not pass upon a constitutional question, although 


properly presented by the record, if there is also present some other ground upon which the case 


may be disposed of. This rule has found the most varied application. Thus, if a case can be decided 


on either of two grounds, one involving a constitutional question, the other a question of statutory 


construction or general law, the Court will decide only the latter.”).5 


 Appellant, victorious in the tribunal below, did not have to, and frankly could not, due to 


the constitutional nature of the issues, return and ask for rulings on the other causes to preserve the 


issues. “It would be inefficient and pointless to require a respondent to return to the judge and ask 


for a ruling on other arguments to preserve them for appellate review.” See L’On v. Town of Mount 


Pleasant, 338 S.C. 406, 420-21, 526 S.E.2d 716, 723 (2000). 


 “[T]he ‘winner’ in the lower court—may raise on appeal any additional reasons the 


appellate court should affirm the lower court's ruling, regardless of whether those reasons have 


been presented to or ruled on by the lower court.” L’On v. Town of Mount Pleasant, 338 S.C. 406, 


419, 526 S.E.2d 716, 723 (2000); See also Rule 220(c) SCACR (“The appellate court may affirm 


any [order] upon any ground(s) appearing in the Record on Appeal.”). Appellant raised these issues 


to the circuit court, both in its filings and its briefs. The circuit court, citing that it had only a few 


hours previously received a timely filed brief, was hostile to Appellant’s raising constitutional 


arguments. Despite the circuit court taking roughly three months to consider the matter and issue 


 
5  The Board also chose not to rule upon Appellant’s cause of action regarding grandfathering. 
The recent amendment to the PZO explicitly provided for “allow[ing] flags which are displayed 
on existing flagpoles as of today, September 27, 2022.” PZO § 8.3.08 (Sept. 27, 2022). Appellant’s 
flagpole was already existing and displaying flags and thus it should be grandfathered under the 
amendment. This argument too survives and is ripe to be ruled upon.  
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an order, the court refused to consider and address properly raised constitutional arguments. Circuit 


Ct. App. Tr. March 27, 2024, 20:7-9 (“I made the decision and said, no, I’m not going to accept 


this brief when we tried to have this hearing scheduled.”) (R. p. 337, lines 7-9). This is error, and 


this Court should address such issues if the Notice of Violation is not otherwise invalidated.  


IV. THE SPARTANBURG COUNTY UNIFORM LAND MANAGEMENT ORDINANCE 
AND THE PERFORMANCE ZONING ORDINANCE DID NOT PROHIBIT AN 
ACCESSORY USE WITHOUT A PERMIT FOR A PRINCIPAL USE.  


 
When Appellant placed the flagpole on its property, Spartanburg County had yet to draft and 


introduce the September 27, 2022, Amendment to Ordinance No. O-19-29 amending the 


Performance Zoning Ordinance.6 It is this Amendment, passed September 27, 2022, which added 


the requirement that “Flags and Flagpoles are considered an accessory activity and can only be 


located on a parcel which has a Principal Activity.”  PZO § 7.7.20 (Sept. 27, 2022). The Board 


took notice of this. BOZA Transcript, 36:22-25, 37:1-6. (“Mr. Gowan: I’m curious of when the 


date was that this was put on there – Mr. Harris: It’s the same – same date as the September 27 


date. Mr. Gowan: Okay. So that and the —so page 108 and pages 116 and 124, all those happened 


September 27? Mr. Harris: Correct.”) (R. p. 246). It was this Amendment that also introduced 


height and location restrictions for flagpoles.  


The rule against surplusage requires “to give effect, if possible, to every word [] used." Nat’l 


Ass’n of Mfrs., 138 S. Ct. at 632 (internal quotation marks omitted); see also Carroll v. Logan, 735 


F.3d 147, 152 (4th Cir.2013). “In seeking the intention of the legislature, we must presume that it 


intended by its action to accomplish something and not to do a futile thing.” State ex rel. McLeod 


 
6 As discussed more fully below, government prohibition after the fact violates the prohibitions of 
Ex Post Facto laws contained in the United States Constitution. U.S. Const. art I, § 10, Clause 1 
and art 1, § 9, Clause 3. 
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v. Montgomery, 244 S.C. 308, 314, 136 S.E.2d 778, 782 (1964). Respondent determined it 


necessary to add the requirement that flags and flagpoles are an accessory and “can only be located 


on a parcel which has a Principal Activity.” PZO § 7.7.20 (Sept. 27, 2022). For this addition to 


have an effect, there must not have already been a requirement for flags and flagpoles to be located 


only upon property having a principal activity. To hold otherwise would render this new language 


mere surplusage.  


The Board was correct that prior to the September 27, 2022, amendment, accessory use did 


not require a principal use. Thus, prior to September 27, 2022, accessory use could occur on 


property where the principal use was none or otherwise vacant. Therefore, it was a question of 


fact for the Board whether the flagpole was a use and, if it was a use, whether said use changed 


the principal use of the property.  


V. A COUNTY GOVERNMENT CANNOT APPEAL THE DECISION OF ITS BOARD OF 
ZONING APPEALS AND THEREFORE DOES NOT HAVE STANDING TO BRING 
AN APPEAL. 


 
A board of zoning appeals is not mandatory but a voluntary creation. S.C. Code Ann. § 6-


29-780. By creating the board, the governing council is delegating certain administrative decision-


making authority to the board. S.C. Code Ann. § 6-29-800. The actions taken and decisions made 


by the board are the final administrative action of the local government. See S.C. Code Ann. § 6-


29-820 (allowing for appeals to the courts).  


Having delegated this power to the board, the governing council has made the board 


superior to departments from which appeals can be taken and has delegated their own authority in 


such matters to the board. “To allow administrative officials the right to attack the actions of their 


superiors, or the decisions which the officials had empowered the board of zoning appeals to make 
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on their behalf, would defeat the purpose for which the board of zoning appeals was created.” 


Kasper v. Coury 51 Ohio St.3d 185, 188, 555 N.E.2d 310, 313 (Ohio). “An important purpose of 


establishing the board of zoning appeals was to provide a property owner [] with an administrative 


review of an adverse decision[]. That purpose would be defeated if, after the property owner had 


prevailed in an administrative review, the city or its agents could attack or disregard such favorable 


decision.” State es rel. Broadway Petroleum Corp v. City of Elyria 247 N.E.2d 471, 475, 18 Ohio 


St.2d 23, 29 (Ohio).  


“The weight of authority negatives the right of an administrative officer of a governmental 


entity, or even the governmental entity or any representative thereof, to attack or avoid the decision 


of an agency of such governmental entity, which is authorized to review and reverse that 


determination, except to the extent that legislation gives such administrative officer, the 


governmental entity or its representative the right to do so.” Id. (citing a litany of cases.)  


Here the Court should not recognize standing for Respondent and should instead vacate 


the order of the circuit court and reinstate the order of the Board. As noted supra, Respondent 


attempted to serve the Board by serving its own county council clerk. Respondent patently admit 


that it and the Board are one in the same. Surprisingly, Respondent’s attorney has advised the 


Board in this appeal. Board of Zoning Appeals, Minute Meetings Apr. 25, 2023 (providing for an 


executive session with County Attorney John Harris “regarding an appeal of decision of the Board 


of Zoning Appeals”) (R. pp. 651-652). In a recent letter to this Court, the Chairman of the 


Spartanburg County Board of Zoning Appeals revealed that the Board was advised the County 


would represent its interest. Letter from Jack Gowan, Chairman, Spartanburg BOZA to Catherine 


Harrison, Deputy Clerk South Carolina Court of Appeals, January 17, 2025 (R. p. 669). Further, 
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the Board’s ability to participate in this case is being controlled, and throttled, by Respondent. Id. 


(“we have no budget with which to secure our own counsel and would need Spartanburg County 


Council to approve any expenditures.”).  


Respondent’s ability to prevent a party in opposition from appearing in court and defending 


itself underscores why authority does not allow a governmental entity to appeal the decision of 


any agency of such governmental entity. The very fact that one party appears on both sides of the 


litigation questions whether or not this is truly a contested matter. This conflict is compounded by 


one attorney providing advice to both the County and the Board. Further, such conduct by the 


County imperils the independence of the administrative body which it established. Id. (“several 


members resigned following the county’s actions and public statements with regard to the matter 


referenced in the complaint.”).  


The enabling statute does not explicitly give the county standing and this Court should 


deny standing to the county to second guess the Board of Zoning Appeals which it has empowered 


to be the last administrative decision maker with regard to the zoning ordinances. 


CONCLUSION 
 
 Jurisdiction in Respondent’s appeal fails for lack of timely service. Respondent did not 


serve Appellant until 59 days after receipt of notice and have yet to properly serve the Board of 


Zoning Appeals. Therefore, this matter was heard improperly, and the orders of the circuit court 


should be vacated.  


 If the merits are reached, Appellant should prevail. “All rules of statutory construction are 


subservient to the one that legislative intent must prevail if it can be reasonably discovered in the 


language used, and that language must be construed in light of the intended purpose of the statute.” 
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Eagle Const. Co. v. Cty of Newberry, 379 S.C. 564, 570, 666.S.E.2d 892, 895 (2008). The County 


Council addressed flags in the PZO, which applies to all of the unincorporated county, and it 


explicitly exempted flags from permits. PZO § 7.4.00(b) (Apr. 18, 2022) (R. p. 586). Exemption 


from permitting with the County Planning and Development Department for this very specific 


item was the intent of the Council, and thus the Notice of Violation was in error.  


 The Board of Zoning Appeals heard evidence and made a factual determination about 


several matters including: Appellant asked the Planning Department for permission to place the 


flagpole on the property, Appellant was told by the Planning Department no permit was required 


for flagpoles, the County Planning codes, including the ULMO and PZO, do not require a flagpole 


permit, Appellant received and complied with all identified permits, and the placing of the flagpole 


on the property did not change its use. All such findings are factual and should be respected by the 


Courts as there was ample evidence in the record to support these findings. 


These findings are controlling because flagpoles were indeed contemplated by County 


Council, Council chose to explicitly exempt flagpoles from any permits, and flying of a flag is not 


a use or change of use which requires a permit, ergo no violation of ULMO § 1.07 occurred and 


therefore the Notice of Violation was issued in error. Appellant respectfully asks this Court to 


reverse the circuit court and uphold the findings and order of the Board of Zoning Appeals.  


Respectfully submitted, 
 


 
 s/ Joshua T. Hawkins     
Hawkins & Jedziniak, LLC  
Joshua T. Hawkins, S.C. Bar #78470  
Helena L. Jedziniak, S.C. Bar #100825  
1225 South Church Street  
Greenville, South Carolina 29605  
(864) 275-8142 (telephone)  
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(864) 752-0911 (facsimile)  
josh@hjllcsc.com  
helena@hjllcsc.com  
             
            and, 
 
Robert Karl Merting SC Bar #100181 
R. K. Merting, LLC 
P.O. Box 26284 
Greenville, SC 29616 
Telephone: (843) 830-5227 
robert@rkmerting.com


 
ATTORNEYS FOR APPELLANT 


 
 
Dated: April 23, 2025 
Greenville, SC 
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Washington Ballenger Camp #68, Sons of Confederate Veterans, Inc. is the Appellant. 
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Luke Carter                  William “Kip” Darwin 
Law Clerk to the Honorable J. Mark Hayes, II           Holcombe Bomar, P.A. 
180 Magnolia Street                  101 W. St. John Street, Suite 200 
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                  Attorney for Spartanburg 


County et al 
A. Todd Darwin        
Holcombe Bomar, P.A.       
101 W. St. John Street, Suite 200      
Spartanburg, SC 29304       
tdarwin@holcombebomar.com      
Attorney for Spartanburg County et al          
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Greenville, SC 29616     1225 South Church Street 
Telephone: (843) 830-5227    Greenville, South Carolina 29605 
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       Attorneys for Appellant 
 
 


 
 
 


 



mailto:robert@rkmerting.com

mailto:josh@hjllcsc.com






1 
 


THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


     
 


APPEAL FROM SPARTANBURG COUNTY 
Court of Common Pleas 


The Honorable J. MARK HAYES, II, Circuit Court Judge 
     


 
Appellate Case No. 2024-000735  


     
 


Spartanburg County and Cole Alverson in his Official Capacity  
as County Administrator, ………………………………………………………………Respondent, 
 


v. 
 


The Spartanburg County Board of Zoning Appeals, and Adam Washington Ballenger Camp #68, 
Sons of Confederate Veterans, Inc., 
 
Of which The Spartanburg County Board of Zoning Appeals is a Respondent and Adam 
Washington Ballenger Camp #68, Sons of Confederate Veterans, Inc. is the …………..Appellant. 
 


     


MOTION TO FILE SUPPLEMENTAL RECORD ON APPEAL 
     


 
 


 Appellant Adam Washington Ballenger Camp #68, Sons of Confederate Veterans, Inc., by 


and through their undersigned counsel, hereby moves the Court for leave to file a Supplemental 


Record on Appeal pursuant to Rule 212(b), SCACR. The documents that Appellant moves to 


supplement are already included on Appellant’s previously filed Designations of Matter. The 


documents to be included in the Supplement Record on Appeal were inadvertently left out of the 


previously filed record. The documents Appellant moves to include are as follows: Response to 


Petitioner’s Petition for Appeal filed in the Spartanburg County Court of Common Pleas, May 23, 


2023 – Exhibit E; Affidavit of Jesse Jones, May 4, 2023 (#2); and Email from David Wood, 
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President, Spartanburg County Historical Association (“SCHA”) to James Crocker, Member, 


Adam Washington Ballenger Camp, August 17, 2022. 


 For clarification purposes, Response to Petitioner’s Petition for Appeal filed in the 


Spartanburg County Court of Common Pleas, May 23, 2023 – Exhibits A-D were included in the 


previously filed record, but Exhibit E needs to be added to the record. These exhibits are also the 


exhibits of the Board of Zoning Appeals Hearing Transcript, January 31, 2023 which is included 


in previously filed record. Affidavit of Jesse Jones, May 4, 2023 (#1) was included in the 


previously filed record but Affidavit of Jesse Jones, May 4, 2023 (#2) was inadvertently left out. 


Email from David Wood, President, Spartanburg County Historical Association (“SCHA”) to 


James Crocker, Member, Adam Washington Ballenger Camp, August 17, 2022, is being included 


to substitute the previously included email chain found at R. pp. 624-625.  


 For the forgoing reason, Appellant respectfully moves this Court to grant their motion 


allowing them to supplement the Record on Appeal with the proposed documents.  


         Respectfully Submitted, 
 


            s/Robert K. Merting 
  Robert K. Merting, S.C. Bar #100181 


R.K. Merting, LLC 
P.O. Box 26284 
Greenville, SC 29616 
Telephone: (843) 830-5227 
robert@rkmerting.com  
 
and  


   
Joshua T. Hawkins, S.C. Bar #78470 
Helena L. Jedziniak, S.C. Bar #100825 
Hawkins & Jedziniak, LLC  
1225 South Church Street 
Greenville, South Carolina 29605 
(864) 275-8142 (telephone) 
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Greenville, SC 
April 22, 2025 


 josh@hjllcsc.com  
helena@hjllcsc.com  
 
Attorneys for Appellant 
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Ginger Davis, Chair
David Wood. President
Spartanburg County Historical Association
P.O. Box 887
Spartanburg. South Carolina 29304


Dear Chairwoman Davis and President Wood,


One of my constituents reached out to me to share that a planned picnic for Thursday, August 18”
at Walnut Grove that was organized by the South Carolina Division of the Sons of Confederate
Veterans was cancelled by the Spartanburg County Historical Association on the Monday before
the event.


As I work on a response back to my constituent. I would like to know the relevant facts that went
into cancelling their event. I would like to know the reason for this cancellation, including what
specific policy was violated, and actual examples of how any such policy has been enforced in the
past.


The Spartanburg County Historical Association, through regular programming and events such as
Festifall, ‘preserves the region’s history by collecting and sharing the stories and artifacts of the
people who shape that history.” The South Carolina Division of the Sons of ConIderate Veterans
equally has its role in preserving the region’s history, specifically the history of the Civil War
period. The mutual and beneficial working relationship between both organizations is needed to
continue to preserve and teach the rich Spartanburg history as it relates to the United States history.


I am certain an organization which has received public funds in recent years would provide equal
and fuir access to all citizens of Spartanburg County and South Carolina. I look forward to hearing
how your organization lives up to this ideal.


Si’


Senator Shane Martin
District 1 3
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Ginger Davis, Chairwoman of SCHA
199 Connecticut Avenue
Spartanburg, SC. 29302
864-497-0046
Davisginger6 1 gmaiI .com


August 29, 2022


Senator Shane Martin
P.O. Box 142
211 Gressette Building
Columbia, SC 29202


Dear Senator Martin,


David Wood, CEO of SCHA, shared with me your letter dated August 24, 2022 concerning the
cancellation of a “picnic” that had been scheduled for Thursday, the 18th of August at Walnut
Grove Plantation. The “picnic,” we were told at the time of booking, was to be the monthly
meeting of the Sons of Confederate Veterans and they would like to shoot off their cannon. We
were pleased to host them.


On Monday, August 15th, David Wood of SCHA, Allen Smith of OneSpartanburg and A.
Manning Lynch, Spartanburg County Council Chairman received an anonymous email, from
someone inside the Sons of Confederate Veterans, giving us “a heads up” to the purpose of this
meeting. The anonymous person said that the primary reason for this particular meeting was a
fundraiser to raise funds to purchase a 30’ x 60’ Confederate Battle flag to he placed upon a 120’
pole on the side of Interstate 85. This email was followed up with phone calls by David Wood,
Allen Smith and David Britt, Spartanburg County Councilman, to several members of the
organization to confirm the fundraising efforts were fact and not rumor.


I believe there are other factors you may not be aware of in 1 957, the property of Walnut Grove
Plantation was deeded to the Spartanburg County Foundation in partnership with the Spartanburg
County 1-listorical Association to be the property manager. Troy Hanna, CEO of the Spartanburg
County Foundation, received the email via forward and called me at about 4:00 pm Monday
afternoon to discuss the event and reiterate the policy regarding fundraising efforts. 11 is our
policy that any and all fundraising done at Walnut Grove, the Price House and the Seay House
can only benefit that property or the SCHA. Given these facts and circumstances, we had to
cancel the event and notify our contacts at the organization. There are no other examples of
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canceled fundraising events because this has never happened, to my knowledge and tenure. All
event organizers are made aware of our policies before they book our properties.


I.ater that afternoon, David Wood received a call from Robert Merting. I believe he has a
leadership role in the Sons of Confederate Veterans group, but was not our contact person. To
say he was rude and threatening is an understatement. He threatened to sue us, contact local
officials, blast bad reviews to affect our public contributions, etc. We suspect that your official
letter is in response to his threats. He also caused quite the uproar with our reenactors and they
threatened to not participate in our Festifall event. David Wood spent much of the next several
days explaining why we had to cancel and defending the policy behind the reason. All of the
reenactors understood and WILL be participating at Festifall this year. Festifall, as you
mentioned in your letter, is a valuable tool to continue to “preserve our regions history”. Which
at SCHA, we take very seriously. We take ALL history seriously. Even after the disrespectful
response from Mr. Merting, we welcome the Sons of Confederate Veterans to hold their next
meeting at Walnut Grove Plantation as long as they abide by our policies and do not hold
fundraising efforts of any kind. They were just at Walnut Grove in May at our Military Timeline
Event. Many groups like the DAR, SAR and the Sons of the Confederate Veterans hold their
meetings at our properties and we hope that continues. We believe everyone’s history should be
told and embraced. We invite you and your family to Festifall during the weekend of October
1 st-2nd to see our efforts and enjoy our historical reenactrnents.


As to your statement about receiving Public Funds, we receive minimal ublic monies. Mostly,
we receive funding from the City 0 Spartanburg and Spartanburg County. Our public resources
are sparse at best. That does not change the importance of educational programming through
living history. We welcome any funds the state of South Carolina can allocate to assist us in our
efforts to preserve our history.


I hope that this has adequately explained why we had to cancel the event of August 18th. Most of
all I believe I have shown you how the Spartanburg County Historical Association continues to
fulfill our mission: “To preserve and promote the rich history of Spartanburg County through
education, community involvement and sustainabil ity.”


Respectfully Submitted,


i”4c4y ‘D’ Dath’ /chod
Ginger Davis, Chairwoman SCHA David Wood, CEO SCHA
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Shane Martin
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Urcenville, Spartanburg and Umun Counties


Committees
Corrections and Penology, Chaimian
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Criminal Justice Subcommittec, Chairman
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September 6. 2022


Senatv ()ttiec Address
Sunc 2 I I Urescitc (luilding
Post OIIc 1105 142
Columbia, SC 29202
(503) 212-6420
ShaneMartirnwscsenaiegov


Home OlTice Address
P.O. Box 575
Pauline, SC 2937$
Mobile (64 504-5499
Sb IflL v5.natorVlnittn un1


Ginger Davis, Chair
David Wood, President
Spartanburg County Historical Association
P.O. Box 887
Spartanburg, South Carolina 29304


1)ear Chairwoman Davis and President Wood,


I appreciate the sentiment that your organization receives minimal public monies, but it also
is true that non-profit organizations as registered and in good standing with the South Carolina
Secretary of State receive numerous direct and indirect tax benefits. The exemption and non-
collection of taxes. such as property and sales taxes, is a significant benefit to organizations designated
as 501(e)3. These exemptions alone constitute a significant benefit.


Your organization also has availed itself of public ftinds from the Paycheck Protection
Program ($21,267) as well as the CARES Act - Coronavirus Relief Fund ($49.788). The CARES
Ad funding that was allocated to non-profits such as yours in South Carolina was the direct result ol
the South Carolina General Assembly appropriating those funds for that purpose and this ftmding was
administered and distributed directly from the State of South Carolina. Notwithstanding contributions
from the city and county of Spartanburg. the above referenced amounts contributed significantly to
the total revenues your organization received. As a comparison, the $49788 in direct funding received
in 2021 translates into approximately 22% of your 2019 total revenues.


I appreciate the background on the decision to cancel the event. Please provide me a copy ol
the anonymous email as well as a copy of the written policies that organizations must adhere to before
booking at the Walnut Grove Plantation. The fundraising prohibition policy appears to he
noncontroversial, but please provide me with a list of other organizations denied use on similar
grounds.


Sint


SM: ph


I look forward to receiving this information at your earliest convenience.


Senator Shane Marlin
l)istrict 13
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September 26th, 2022


Senator Shane Martin
P.O. Box 142
211 Gressette Building
Columbia, SC 29202


Dear Senator Martin,


This is a response to your letter dated September 6 2022. in your letter you requested 2 items.


The first item was a copy of our rental policy regarding fundraising. Please find attached a copy
of our rental agreement. It explains that the only fundraising allowed at the properties we
manage is for the benefit of SCHA or the properties directly. As for other examples of other
organizations denied use, there are none. As we explained in our first letter, this policy has never
been an issue. All other organizations have followed our policies as agreed upon at booking.


The second item was a copy of the anonymous email that exposed the organization of the
fundraising activities planned for this event. We are not comfortable sending this to you or
anyone else as this was private correspondence sent to us in confidence. The fundraising
activities were verified by the organization leadership when asked directly. If you have any
further questions regarding this issue, please direct those to the Sons of Confederate Veterans.


We truly hope that this letter will lay this issue to bed. We respect your time and authority as a
member of the legislature. We hope you will respect our time and authority to make the best
decisions for our organization, If ever we can be of service to you in the future, please let us
know. Again, we invite you and your family to our 30th Annual Festifall this weekend,
September 3O”-October i, at Walnut Grove. I-lope to see you there.


Respectful iy,


Ginger Davis
Chair of SCI-IA
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Gm H 
Re: Thursday Walnut Grove Plantation event 
1 message 


Jim Crocker <poilu151@hotmail.com> 
To: David Wood <david@spartanburghistory.org> 


David, thank you for the email. Jim 


From: David Wood <david@spartanburghistory.org> 
Sent: Wedr:iesday, August 17, 2022 2:50 PM 
To: Jim Crocker <poilu151@hotrnail.com> 
Subject: Fwd: Thursday Walnut Grove Plantation event 


Jim, 


David Wood <david@spartanburghlstory.or_g> 


Wed, Aug 17, 2022 at 3:08 PM 


I have decided to share the one and only email I received last Monday. I told Merting on the phone that I was not going to 
share anything with him, especially since the first thing he did was threaten us with a lawsuit and acted like a total jerk 
during the 36 minute phone call. 


As you can see, this information came from someone directly inside your organization that did not agree with what was 
happening and decided to make a point, start a controversy or go after someone. In any case we cannot, and do not want 
to, be in the middle of this. 
I have direct confirmation that highly placed city, county and community leaders received this same email and it left us in 
the crossfire. I also told Merting that I would not share those names because he "wanted to know who his enemies are." 


I value you and what you have contributed over the years to the SCHA. I hope that this can help smooth the waters with 
you personally as well as with the many reenactors you are involved with. We are looking forward to a Festifall event that 
is bigger and better than ever and to restoring WG to its rightful place of prominence In our community. 


Again, I am happy to discuss the details by phone at any time. 


Best regards , 
David 


•--------- Forwarded message ---------
From: Spartanburg Flag <spartanburgflag@gmail.com> 
Date: Mon, Aug 15, 2022 at 9:42 AM 
Subject: Thursday Walnut Grove Plantation event 
To: <david@spartanburghistory.org> 


Dear Mr. Wood, 


Over the course of this past weekend I have become aware of an event that is scheduled for this Thursday evening at 
Walnut Grove Plantation, a site sponsored and supervised by your group. 


I have a friend who is a member of the Sons of Confederate veterans and he told me what they are doing and I am fairly 
certain you are unaware of the full nature of this event. This event is a fundraising picnic to RAISE FUNDS IN ORDER 
TO, IN OCTOBER, PLACE A GIANT 30'X60' CONFEDERATE BATTLE FLAG ON A 120 FOOT FLAGPOLE DIRECTLY 
ON 1-85 IN SPARTANBURG COUNTY. 


Are you aware that the Spartanburg Historical Society is about to assist, by providing a fundraising event location, in 
raising funds to put a 30x60 foot Confederate Battle Flag on the interstate in Spartanburg? I would imagine you are not as 
I am sure The Chamber of Commerce would not exactly support or appreciate your assisting those involved in this 
endeavor. I suspect they did not tell you what they are doing. (specifically, they are selling opportunities TO THE 
UNTRAINED to pull the firing cord on a full size black powder cannon and charging funds to do so. Were you aware runds 
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are being solicited on a Spartanburg Historical Site to let untrained persons fire, mulHple times, a full size black power 
cannon? 


My friend has allowed me to copy information about this event from an e-mail he received regarding it. (he also does not 
approve of the activity or the plan to erect the flag but due to the nature of his membership in the organization, he cannot 
be directly Involved in reporting what is taking place. You can also see it references exactly when they plan to erect this 
flag on the interstate. I have copied it below for your information. This group is led by a Greenville lawyer named Robert 
K. Merting but ALL participants in this event are aware of the nature of the fundraising event and what it is for. 
(though they may likely not admit what they are actually doing) 


One question I had is; why exactly are people being allowed to parade around a revolutionary war site in 
CONFEDERATE CIVIL WAR UNIFORMS. 


I trust since you are now aware of the nature of this event you will not allow Spartanburg Historical Society 
Property to be used in this manner (to help raise funds for a giant Confederate flag to be placed on the interstate); 
one that will to damage both Spartanburg's image and its continued economic development. 


I have attached the information from my friends e-mail below ... this information came directly from the event 
organizers ... ! have also included a photo of the lawyer involved. (you can see it m atches the photo on his law firm 
web site) BE AWARE, I AM ALSO FURNISHING THIS SAME INFORMATION TO MULTIPLE LOCAL NEWS MEDIA 
OUTLETS AS WELL AS BOTH THE GREENVILLE AND SPARTANBURG COUNTIES NAACP. I AM ALSO NOTIFYING EACH 
OF THESE GROUPS THAT YOU WERE PLACED ON NOTICE, TODAY, MONDAY AUGUST 15, 2022, AS TO THE NATURE 
OF THIS EVENT. SHOULD THIS EVENT BE ALLOWED TO PROCEED ALL THESE GROUPS WILL BE FULLY AWARE OF THE 
SPARTANBURG HISTORICAL SOCIETIES COMPLICITY IN ASSISTING WITH THE ERECTION OF A 30X60 FOOT 
CONFEDERATE BATTER FLAG ON 1-85 IN SPARTANBURG AS WELL AS KNOWING YOU WERE NOTIFIED OF THIS ISSUE 
IN TIME TO PREVENT IT FRON TAKING PLACE AT A SPARTANBURG HISTORICAL SOCIETY FACILITY. 
The email info I got from my friend, which actually also gives the date they plan to erect the flag): 


• Don't forget, this Thursday, Walnut Grove Plantation SCV FUND RAISING picnic. 


Adam Washington Ballenger Camp, SCV picnic. We are selling the opportunity to pull the lanyard on a cannon to live fire 
the cannon as a fundraiser. Anticipated to be lJp to 25 live cannon rounds fired for donations. Donate and get to fire the 
cannon. There will also be Confederate Battle uniforms worn. 


When: Aug 18, 2022 6:00pm to 9:00pm 


Location: Walnut .Grove Plantation, Spartanburg County 


Organizer: Robert K. Merting 


Sons of Confederate Veterans Flag Raising 


Ballenger Camp SCV will raise a giant 30 x 60-foot Confederate battle flag on a 120-foot pole on 185 in Spartanburg. 
There will be artillery and infantry live fire volleys during the ceremony. Will include multiple volleys of cannon fire as well 
as live rifle fire. 


When: Oct 22, 2022 9:00am to 11 :00am 


Location: Spartanburg 


Sons of Confederate Veterans 


Adam Washington Ballenger Camp #68 


We gather the third Thursday of every month for dinner 


followed by a presentation by a guest speaker and a brief business meeting. 
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We currently meet at 6:00 pm al the Post 28 American Legion Hall located at 94 West Park Drive Sparta11burg, SC 29348 


PRESIDENT: Robert K. Merting, Attorney at Law 843-830-5227 https://rkmerting.com/author/ 


Below attached photo: Sons of Confederate Veterans awards presentation. (Merting is shown center) 
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1-843-830-5227 
robert@rkmerting.com 


 
P.O. Box 26284 


Greenville, SC 29616 
 


www.rkmerting.com 


	


	 	
	
	


	
 
April 23, 2025 
 
 
Court of Appeals 
1220 Senate Street 
Columbia, SC 29201 
 
Re:  Case No: 2024-000735 
 
 
Dear Clerk of Court: 
 
A copy of the Appellant’s Motion to file Supplemental ROA along with a $50 check for 
the filing fee was sent by FedEx on April 22nd.  The package should be delivered by April 
24th at the latest. The FedEx tracking number is 880721725915. 
 
If you have any questions or if you need anything else, please let our office know. 
   
Sincerely, 
 
s/ Katharine Houston 
 
Katharine Houston  
R.K. Merting, LLC 
P.O. Box 26284 
Greenville, SC 29616 
	
	






