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- STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS

. "~ NINTH JUDICIAL DISTRICT
COUNTY OF CHARLESTON _ :

,'I_‘ .

Johnny Eades and Barbara Eades, Givil Action No: 'ééﬁééf;ﬂﬁ%s%mon
| Plaihtiffs; ] |

' VS.

Palmetto Cardiovascular and Thofacié,

MD; Trident Medical Center, LLC; _
Columbia/HCA Healthcare Corporation of
South Carolina; HCA Healthcare-South -~
- Carolina; Trident Medical Center; Trident
 Health System; Palmetto Primary Care
Physicians, LLC; Trident Emergency ‘
Physicians, LLC; Brian R. Whirreth, MD; "
Patricia Campbell, MD; Christine E."

- MeNeal, MD;- Matthew Wallen, MD;
Charleston Radiologists, PA; Joseph M.
Mullaney, MD; Tri-County Radiology
Associates, PA; and Troy Marlon, M.D.

Defendants. - |

THIS MATTER CAME BEFORE THE COURT on me 18, 2013, for a hearing on.
a Motion to Dismiss the Notiqé of Intent to File Suit on behalf of the above_ named
Defendants. | Present at the .hgafing were_G‘ary L. Cartee on behélf éf the Plaintiffs;

Willi-arﬁ McDow}‘ on béhalf-.Of_ befenaants Palm.etto-_Primary Caré Physicians, Triderﬁ .
Emergency Physigiaﬁs, Patricia Cémpbell, M.D.", an‘.d Matthew Wéllen, M.D.2; Perry M.
Buckner, IV, alsb on ‘behélf of Tridenf Emergenéy Physicians; Darren K. Sénders on

“behalf of Palmetto Cardiovascular & Thoracic, PA and J.ames ‘M. Bénner, M.D.; and

! Counsel for Plaintiffs has agreed not to name Dr. Campbell in any pbténtial Summons & Complaint
since she has never been.served. : ¥ .o
2 Counsel for Plaintiffs has agreed not to name Dr. Wallen in any potential Summons & Complaint since

he has never béen served. . \%



Jason Ward on behalf of Mark J. Epler.

Th'rs case is an alleged medical malpractice aotion. On August- 15, 2012,
Plaintiffs filed a Nofice of -Intent to File Suit alleging.injuries as a result of medical
malpractice against Defendants. No expert witness affidavit-was contemporaneously
. filed therewith. On August 17, 2012, Ple'intiffs' counsel filed Supplemental Answers to |
Interrogatories and included t.he' effidavit of Dr Paul'Skudder.

Atl_'th'e hearing, befendants Paimetto Prin'rary Care Physioiane, Trioent
Emergency Rhysroi'ans', Pé{ricra .Ca':'m.pbell, M.D., and Mat'rhew Welien, M.D: vo.luntarily'.
-withdrew their arguments yvith regard to the statute of limitations. Having reviewed the '
vDefendantsf Motions .end Supponing Memoranda of Law, the Court makes 'the following
findings: - | N

L The expert affidavit was not contemgor neouslv filed with the Notice of
Intent to File Surt

_ In 2005, as. part of_oomprehensive;ton reform, the South Carolina .General ‘
Assernbly ‘enacted S._C. Code Ann. § 1'5--79-1_25i which_requires._“that. a_rnedi_cer
'm.alpraotice plaintiff _must initially Afile a Notice of.lntent to -Fi.le Suit together with an
affrdavrt of an expert wrtness prior to frllng a Summons and Complarnt Sectron 15- 79-

' 125(A) also provrdes that such contemporaneous expert affldavrt must comport wrth the' i '

affidavit - requrrements of section 15 36 100. Section 15 36-100 contalns provrsrons .

__concernrng the content of the affrdavrt as it relates to section 15_-79-125, but conterns no . .

procedural alternatives to section 15-79-125 with regard to -filing'the affidavit;

The Court of Appeals recently explored thrs distinction -in Ranuccr V. Crarn 397

S. C 168 723 S.E.2d 242 (Ct App 2012). There, Ranuccr filed a Notice of lntent to File-

Surt agarnst Dr. Crarn prior to frlrng the affidavit of a medrcal expent, which she drd forty- -
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~ five .(_45) days Iater.' 1d. In her Notice, Ranucci attempted to invoke the provisions of
~ section 15.-36-100(0)(1)3 by- indicating that “time constraints" prevented her from
contemporaneously filing the affidavit ot a medical e'xpertand that she would file such
an affidavit within_forty-fiv‘e.days “or .her allegations of negligence' would be within the
“ambit of common knowledge and experience"'SO that Dr. 'Crain’s_ conduct could be
evaluated without.the assistance of Special learning. Id. The circuit court granted Dr.
- Crain's motion to dismlss Ranucm s Notice of Intent for failure to timely flle the medical
expert s affi davut Id "The Court of Appeals afflrmed id.

Applying pnncuples of statutory interpretatlon the Court of Appeals held sections
. 15-79-125 and t5-36—10_0 do‘. not conflict. Each ‘statute 'goyerns a distinct time period
: f-‘during-the Iitigation process, and thos_etime-per-iods are.consecutiv.e. Id. . Sec,tio,n 15-
36-100 “inst_itutes, 'on the one hand, substantive reouirerne_nts for the authorship and
..content of-afﬁdavlts by expert witnesses and, on the.o_ther, procedural requirements
relating to 'such 'affidat/lts when tiled_ with-'a complaint.” ' Id. '(emph_asis.added).-i
. Therefore, the Court of .A'ppeals held that section 15-79-125 “invokes only 'the*provi'sions
of section 15:36-100 got/erning the preparation and content of the affidavit;” while “[t]he -
- plaln language of sectlon 15-36-100, Wthh ties the flling of. affidawts under the: statute.
-toa complalnt or other initial pleading, prevents the remalning provnsnons from applylng
to an affidavit filed pursuant to section 15-79-125. Id. Accordingly, the Court of

Appeals held that-Ranuccl failed to comply’ with section 15-79-125's contemporaneous

3 Section 15-36- 100(C)(1) prowdes in. pertlnent part:

The, contemporaneous filing requwement of subsection (B) does not apply to any
case in which the period of limitation will expire,-or there is a good faith basis to
believe it will expire on a claim stated in the complaint, within ten days of the date of
filing and, because of the.time constraints, the plaintiff alleges that an affidavit of an

. expert could not be prepared. In such a case, the plaintiff has forty-five days after the
fi Ilng of the complaint to supplement the pleadings with the affidawt .

e



'fi'ling‘requirement because. she filed her expert affidavit after filing her Notice of lntent.
. The contemporaneous fi l|ng requwement mandated the expert affrdavrt be filed “at the
same time as the Notice of Intent to File Suit.” Id
~ Similarly, this Court finds Plaintiffs’ No‘tice" of Intent to File Suit should be -
dismissed for failing to file the expert affidavit contemporaneously with their Notice of -
" Intent to File Suit. On August 15, 2012, Plaintiffs filed their Notice of Intent. In the °
' Notice, at paragraph 3, th_e-tollowing appears:. -
4 Counsel for Plaintiff has reason to believe that the statute of limitations -
would run within 10 days of the date ‘of this filing, and because of the
- constraints of time an affidavit of an expert cannot be filed at this time, and
" it is the intention of Counsel for Plaintiff to file an expert affidavit within the

time prescnbed by the apphcable statute (45 days from fmng of this Notlcej
of Intent to Fnte Suit). . :

(See Ex. A). Similar to Ranuccn Plalntlffs attempted to ftnd safe harbor in the provrsmns
’_f of 'section 15- 36-100(0)(1) As a result Plaintiffs’ failure to file the affidavit
_contemporaneously wuth the Notlce of Intent is fatal to thelr clasm The holdmg in

' Ranuccr is clear—the expert affidavit must be filed wrth the Notrce of Intent to- F|Ie Suit.

This Court finds the fallure to frl_e the expert »affldavrt at the same trme as the Notice of

Intent to File' Suit requires -dismissal of this matter because the affidavit was not filed

contemporaneously -with the Notice of Intent to File Suit. See City of'-Camdenv._
Brassell, 326 S.C. 556, 561, 486 S.E.2d 492, 495 (Ct. App. 1997) (“Where the language
of the statute is clear and explic_tt,- the court cannot rewrite the statute and inject matters -

into it which are_not'in the legislature’s Ianguage.”),




I The expert affidavit does not compl y with S C. Code Ann. § 15-36-1 00 with
regard to Dr. Camgbell and Dr. Wallen.

Although thls Court finds the expert affidavit did not comply wnth the statutory
contemporaneous filing requ:rement an additional ground for dlsmlssal was raised by_
.Defendants The above‘ named Defendants argued before this Court that the expert
affidavit submitted by Plaintiffs failed to meet the addltlonal requurements reqUIred by "
section 15-36- 100. This Court agrees that even if Plaintiffs’ expert affidavit were timely
filed, the affidavit is defective because it does not comport with the content
requirements of section .15-36-100(A).. Thus, the affidavit is-ih'sufficient toprovide the
, reqU|S|te expert testimony to support the Notice of Intent to File Suit.

Section 15 36- 100 reqwres that an expert completing an affidavit.be “llcensed by ..
an appropnate regulatory agency to practlce hlS or her professmn and' be board'
certifi ed in the area of practlce or specialty about whlch the oplmon on the
'standard of care is offered Section 15- 36 100(A)(1) (A)(2)(a) (emphasns added)
the expert is not board certlﬁed he-still must “.have actual professional knowledge.
‘and expenence m the area of practlce or speCIaIty in which the opinlon is to be
given as the result of havmg been regularly engaged in” the active practice of medicme
~.in-the area or specialty, teaching in the area or specialty, or a combination ot the two
Section 15-36-100(4) (2) (b) (emphaSIs added) |

Plalntn‘fs submitted the affndavnt of Dr. Paul Skudder a medical doctor Iicensed lnv
the states of Vermont Massachusetts and New York, as well as in the Distnct of.
: Columbia. (See Ex. B). Dr. Skudder indicates he has practiced medicine for more than _
the pasjt tive years dealing With issues lncludingi“occluded. 'arteries, aneury'srn's; and

. related medical issues.” Dr. Skudder also indicates that he holds board
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certifications from -the American"Bo'ar.d of Sergery, with special qualifications in Vascular
Surgery, and Surglcal Critical Care Id Dr. Skudder's affi dawt does not Indlcate he has
“actual professional knowledge and experuence in the practice areas of Dr Campbell
and Dr. WaIIen. Dr. Skudder’s affidavit falls to,proylde the proper qualifications,
required by section 15-36-100, that would pe_rmit Dr. Sbkudd'er to present an expert -
oplnlon about Dr Campbell and Dr Wallen | . :

Because the affidavit does not contain the substantive content requwements of
'secfion 15-36-100, it |s_|nsuﬁ|c1ent to supply the required affidavit’ in se_ctlon- 15-79-125. :
" This Cduﬁ hereby- finds‘ the Notice of Intent to File Suit is preperly dismissed for failure
1o proVide an expe_rt affidavit,Whieﬁ cerh_ports with the affidavit requirements of sectipn :

waso, e )

Defendants’ Motlon to Dismiss is. GRANTED as to the clalms presented by
Plaintiffs. Plaintiffs’ claims as to the above named Defendants are hereby DISMISSED.
IT1S SO ORDERED! | |
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