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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT

Cameron M. Butler, Civil Action No. 2023-CP-40-05877

Plaintiff,
VS.

)
)
)
)
)
)
Kevin A. Shwedo, Director of the )
Department of Motor Vehicles and ) ORDER
Marcia S. Adams, Director of the )
Department of Administration, in their )
Individual and official capacities, and all )
others similarly situated, )

)

)

)

Defendants.

Plaintiff Cameron M. Butler filed this putative bilateral class action against Defendants
Kevin A. Shwedo, Executive Director of the South Carolina Department of Motor Vehicles (the
DMV), and Marcia S. Adams, Executive Director of the Department of Administration (the DOA),
alleging the processing fee charged to him for purchasing products in person at the DMV with a
credit card was unlawful. The parties filed cross-motions for summary judgment, agreeing the
Court can and should decide the issues as a matter of law. For the reasons below, after carefully
considering the record, extensive briefing in this and prior litigation, and arguments of counsel,
the Court finds Defendants are entitled to summary judgment.

BACKGROUND

Under a twenty-year-old statewide contract, a DMV customer who purchases a product or
service with a credit or debit card pays a statutory fee for the product or service and a processing
fee through South Carolina Interactive, LLC’s (SCI) merchant card processing system. It is

undisputed the processing fee is charged through service level agreements between the DMV and
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SCI, which are expressly authorized under and contemplated by a Master Contract for a statewide
self-funded web portal and digital government services between the DOA and SCI,* a version of
which has been in place since 2004. SCI is compensated under the Master Contract for its
merchant card processing services via the processing fee in one of two ways: the state entity may
either absorb the processing fee or pass it on to customers using the portal. In either scenario, there
is a per-transaction fee of 1.7% plus $1.00 for processing credit or debit cards. The subagreement
between the DMV and SCI passes along the processing fees to customers.

Before this litigation began, two separate plaintiffs (the Lloyd Plaintiffs)}—who were
represented by and are related to the same counsel as Plaintiff’s here—sued the DMV and SCI in
a nearly identical lawsuit (the prior litigation). The Lloyd Plaintiffs incurred a $1.43 processing
fee under the 2014 version of the Master Contract for paying for their in-person purchase of REAL
IDs with a credit card. The Lloyd Plaintiffs sought a declaratory judgment that the processing fee
exceeded the $25 statutory fee for REAL IDs; injunctive relief; recovery under the equitable
theories of unjust enrichment, money had and received, and conversion; and a tenfold statutory
penalty. They also sought certification of a bilateral class of plaintiffs and defendants.

After extensive briefing and several hearings, the Honorable R. Lawton Mclintosh—
Presiding Judge of the South Carolina Business Court—considered the matter on cross-motions
for summary judgment. In an order granting summary judgment in favor of the DMV and SCI,
Judge Mclintosh found the processing fee was lawful, and the General Assembly constitutionally
amended section 8-21-15(B) to clarify as much. See Order Gr. Summ. J., Lloyd v. Shwedo, No.

2021-CP-28-00734 (S.C. Ct. Comm. PI. filed June 12, 2024) (citing Act No. 51, 2023 S.C. Acts

! Tyler Technologies, of which SCI is a subsidiary, signed the Master Contract in 2021 that was in
place during the relevant transactions here.
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200). He then denied the Lloyd Plaintiffs’ motion to reconsider. See Order Den. Mot. for Recons.,
Lloyd v. Shwedo, No. 2021-CP-28-00734 (S.C. Ct. Comm. PI. filed Aug. 16, 2024).

Meanwhile, in July 2022, Plaintiff here used a credit or debit card to pay for his in-person
purchase of an out-of-state title, new registration, and driver’s license at a DMV branch in
Blythewood, South Carolina. SCI charged Plaintiff a $6.61 “processing fee” associated with this
transaction. Sixteen months after he incurred the processing fee and in the midst of the prior
litigation, Plaintiff—with the same counsel—sued Defendants, arguing the fee was unlawful. He
primarily contends section 8-21-15(A) of the South Carolina Code prohibits it. Plaintiff seeks the
following declarations:

(1) that S.549 is an unconstitutional form of bobtailing legislation;

[and] (2) that the credit or debit card processing or convenience fees,

or such other similar charges, are illegal when paid to SCI, pursuant

to contracts between SCI and state agencies, and that those charges

violate S.C. Code Ann. § 8-21-10, et seq.
PL.’s Compl. at § 99. As in the prior litigation, Plaintiff also sought injunctive relief, recovery of
a tenfold statutory penalty, and certification of a bilateral class of Plaintiffs and Defendant state
agencies that also have agreements with SCI for electronic payment processing.

The parties filed and briefed cross-motions for summary judgment. At the Court’s request,
the parties provided orders from the prior litigation, which the Court reviewed in conjunction with
the briefing in this case. On February 21, 2025, the Court heard arguments on the motions at the
Richland County Courthouse. During the hearing, the parties agreed the issues are questions of
law that are ripe for the Court’s review. At the end of the hearing, the Court invited supplemental
briefing on whether subsection 8-21-15(B)(8) of the South Carolina Code was codified for

purposes of the one-subject rule. All parties filed supplemental briefing. On February 28, 2025,

the Court notified the parties of its intended ruling. This Order now follows.
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STANDARD

Summary judgment is proper when “the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law.” Rule
56(c), SCRCP. “In determining whether summary judgment is appropriate, the evidence and its
reasonable inferences must be viewed in the light most favorable to the nonmoving party.”
Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 115,410 S.E.2d 537, 545 (1991). When “cross
motions for summary judgment are filed, the parties concede the issue before [the Court] should
be decided as a matter of law.” Wiegand v. U.S. Auto. Ass’n, 391 S.C. 159, 163, 705 S.E.2d 432,
434 (2011). “The proper interpretation of a statute presents a question of law.” Seels v. Smalls,
437 S.C. 167, 172, 877 S.E.2d 351, 354 (2022).

ANALYSIS

At issue is whether the processing fee charged, collected, and retained by SCI through its
subagreement with the DMV under the Master Contract violates sections 8-21-10, 8-21-15, or 12-
54-75 of the South Carolina Code.

In 2023, the General Assembly passed Act 51, which included an amendment to subsection
8-21-15(B), clarifying that “charges for vendor fees, convenience fees, transaction fees, or other
similar fees that allow a person to pay a state agency or contracted vendor on behalf of a state
agency for goods, services, fees, or other items through any payment method other than cash” are
excluded from the fee prohibition in subsection 8-21-15(A). Act No. 51, 2023 S.C. Acts 200, 220
(codified as amended at S.C. Code Ann. 8 8-21-15(B)(8)). The Court finds this amendment
permits the processing fee Plaintiff paid here, and Act 51 does not violate the one-subject rule of

the South Carolina Constitution. And the Court finds that neither section 8-21-10 & -30 nor section
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12-54-75 apply to the DMV or the DOA. While not binding precedent, the Court further finds
Judge Mclntosh’s orders in the prior litigation—ruling in favor of the DMV and SCI—persuasive
on the same legal issues raised here on near-identical facts.

l. The processing fee is lawful under subsection 8-21-15(B)(8), which was constitutionally
passed in Act 51 and applies retroactively.

Plaintiff’s primary argument is that the processing fee violates section 8-21-15(A), which
provides that “[n]o state ... department.. . initially may set a fee for performing any duty,
responsibility, or function unless the fee for performing the particular duty, responsibility, or
function is authorized by statutory law and set by regulation except as provided in this section.”
The Court, however, finds the processing fee fits within an exception to the fee prohibition that
allows “charges for vendor fees, convenience fees, transaction fees, or other similar fees that allow
a person to pay a state agency or contracted vendor on behalf of a state agency for goods, services,
fees, or other items through any payment method other than cash.” S.C. Code Ann. § 8-21-
15(B)(8). To bypass subsection 8-21-15(B)(8), Plaintiff advances several arguments.

First, Plaintiff argues the Act in which the amendment came about violates the one subject
rule. Second, he argues the 2023-2024 Appropriations Act suspended the amendment of section
8-21-15. Third, he argues subsection 8-21-15(B)(8) applies prospectively, not retroactively.
Fourth, he contends subsection 8-21-15(B)(8) applies only in the absence of a statutorily enacted
fee scheme. As explained below, the Court respectfully disagrees with Plaintiff on all counts.

A. Act 51°s amendment of section 8-21-15 does not violate the one subject rule.

Article 111, section 17 of the South Carolina Constitution—generally known as the “one-
subject rule”—provides that “[e]very Act or resolution having the force of law shall relate to but
one subject, and that shall be expressed in the title.” The one-subject rule “is to be liberally

construed so as to uphold [an a]ct if practicable.” S.C. Pub. Int. Found. & v. S.C. House of
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Representatives, 425 S.C. 407, 411, 822 S.E.2d 805, 807 (2019) (quoting Keyserling v. Beasley,
322 S.C. 83, 86, 470 S.E.2d 100, 102 (1996)). “Doubtful or close cases are to be resolved in favor
of upholding an Act’s validity.” Am. Petroleum Inst. v. S.C. Dep’t of Revenue, 382 S.C. 572, 576,
677 S.E.2d 16, 18 (2009).

At the outset, because section 14 of Act 51 has since been duly codified, the one-subject
rule does not apply. See Aiken v. S.C. Dep 't of Revenue, 429 S.C. 414, 422, 839 S.E.2d 96, 100
(2020) (finding “the one-subject rule does not apply because that act has been duly codified”); S.C.
Tax Com. v. York Elec. Coop., Inc., 275 S.C. 326, 333, 270 S.E.2d 626, 630 (1980) (finding the
one-subject rule violation “was eliminated by the proper inclusion of that Act in the codification
of the 1976 Code of Laws, and is a part of the general statutory law of the State”); Colonial Life
& Acci. Ins. Co. v. S.C. Tax Com., 233 S.C. 129, 148, 103 S.E.2d 908, 917 (1958) (finding “the
provisions of the 1951 act before mentioned were duly incorporated into the 1952 Code, and that
the deficiency that had existed in the title of that act prior to the codification of that section of it
thereupon became of no consequence”), superseded on other grounds by Rule 208(b)(2), SCACR,
as recognized in 1'On, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000).

The Court agrees with Defendants that an act or law is codified when it appears in the
public permanent laws of the State of South Carolina as published in the South Carolina Code.
See Codification, BLACK’S LAW DICTIONARY (10th ed. 2014) (“The process of compiling,
arranging, and systematizing the laws of a given jurisdiction, or of a discrete branch of the law,
into an ordered code.”). This conclusion is buttressed by one-subject rule jurisprudence. See, e.g.,
S.C. Tax Comm’n, 275 S.C. at 333, 270 S.E.2d at 629-30 (holding “that the constitutional defect,
under Article 111, Section 17, in the enactment of the South Carolina Uniform Disposition of

Unclaimed Property Act, was eliminated by the proper inclusion of that Act in the codification of
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the 1976 Code of Laws, and is a part of the general statutory law of the State” (emphasis added)).
And other statutory and case law as well.?2 Put simply, when the Code Commissioner and the
Legislative Council compile the law into the public statutes of the State and publish the law as
such, it is codified. Because subsection 8-21-15(B)(8)—which became effective May 18, 2023—
is printed in the 2023 supplement to the South Carolina Code, see S.C. Code Ann § 8-21-15(B)(8)
(Supp. 2023), it is codified. Accordingly, the one-subject rule does not apply.

Even if it did, the Court finds Act 51 passes the one-subject rule. After all, the rule “does
not preclude the [General Assembly] from dealing with several branches of one general subject in
a single act.” Keyserling, 322 S.C. at 86, 470 S.E.2d at 102. “It is complied with if the title of an
act expresses a general subject and the body provides the means to facilitate accomplishment of
the general purpose.” Id. (citing McCollum v. Snipes, 213 S.C. 254, 261, 49 S.E.2d 12, 14 (1948)).

The one-subject rule has three objectives: “(1) to apprise the members of the General
Assembly of an act by reading the title; (2) to prevent legislative ‘log-rolling’; and (3) to inform
the people of the State of the matters with which the General Assembly concerns itself.” Am.

Petroleum Inst., 382 S.C. at 576, 677 S.E.2d at 18.3 To satisfy it, “the title of an act must put the

2E.g., S.C. Code Ann. § 2-13-60(1)—(2), (8); S.C. Code Ann. § 2-13-80(2); S.C. Code Ann. § 2-
13-90; see also, e.g., State v. Glenn, 429 S.C. 108, 117, 838 S.E.2d 491, 495 (2019) (“The Act
codified the common law Castle Doctrine and extended its reach. S.C. Code Ann. § 16-11-420(A)
(2015).”); Freeman v. J.L.H. Invs., LP, 414 S.C. 362, 369, 778 S.E.2d 902, 905 (2015) (“The
‘Closing Fee’ Statute, which is codified at section 37-2-307 of the South Carolina Code.”);
Harleysville Mut. Ins. Co. v. State, 401 S.C. 15,21 n.1, 736 S.E.2d 651, 654 n.1 (2012) (“Act. No.
26 is codified at S.C. Code Ann. § 38-61-70 (Supp. 2011).”); Law Firm of Paul L. Erickson, P.A.
v. Boykin, 383 S.C. 497, 500, 681 S.E.2d 575, 577 (2009) (“South Carolina has adopted a modified
version of the Uniform Enforcement of Foreign Judgments Act, codified at S.C. Code Ann. 88 15-
35-900 through -960 (2005 and Supp. 2008).”); Graham v. Creel, 289 S.C. 165, 166, 345 S.E.2d
717,718 (1986) (“This act is commonly referred to as the Home Rule Act and is codified at §§ 4-
9-10 through 4-9-1230 S.C. Code Ann. (1976).”).

3 “‘Log-rolling’ is defined as a ‘legislative practice of including several propositions in one
measure . .. so that the [General Assembly]...will pass all of them, even though these
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General Assembly and public on notice of its provisions, and “the topics . . . must reasonably and
inherently related to each other.” S.C. Pub. Int. Found., 425 S.C. at 411-12, 822 S.E.2d at 807.

Here, the title of Act 51 satisfies the title requirement because it indexes each key provision,
including the one challenged here. See S.C. Pub. Int. Found., 425 S.C. at 412, 822 S.E.2d at 807
(“The title requirement is satisfied if the title states the subject in general terms or indexes the key
provisions of an act.” (citing Hercules Inc. v. S.C. Tax Comm’n, 274 S.C. 137, 142, 262 S.E.2d 45,
48 (1980))); Am. Petroleum Inst., 382 S.C. at 577, 677 S.E.2d at 18 (finding the title of the act was
“in fact an index to each of the three provisions, so both the General Assembly and people [were]
on notice”).

Act 51 likewise satisfies the one-subject requirement because it aimed to facilitate the
accomplishment of the general purpose of this omnibus DMV bill. The amendment to subsection
8-21-15(B) is consistent with the overall purpose of Act 51 and does not render it unconstitutional.
And the topics of Act 51 reasonably relate to each other because they are “kindred in nature and
having a legitimate and natural association with the subject of the title.” Wilson ex rel. State v.
City of Columbia, 434 S.C. 206, 214, 863 S.E.2d 456, 460 (2021) (quoting Westvaco Corp. v. S.C.
Dep’t of Revenue, 321 S.C. 59, 64, 467 S.E.2d 739, 741 (1995)).

Nor was subsection 8-21-15(B) amended in the dark. A review of the index of topics for
Act 51 plainly reveals the general purpose of Act 51 was to overhaul and update the law applicable
to the DMV. See, e.g., S.C. Leg. Upd., Vol. 40, No. 16, 125th Gen Assemb., 1st Sess. (May 8,
2023) (describing Act 51 as “an omnibus bill relating to the DMV and licenses”). All 40 sections

of Act 51 relate to the DMV, by either amending Title 56 or addressing the processing fees at

propositions may not have passed if they had been submitted separately.”” S.C. Pub. Interest
Found. v. Lucas, 416 S.C. 269, 272, 786 S.E.2d 124, 126 (2016) (quoting Am. Petroleum Inst.,
382 at 577,677 S.E.2d at 18).
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issue. Indeed, as Defendants noted at the hearing, the words “fee” or “fine” appear 28 times in the
title of Act 51.

The amendment to subsection 8-21-15(B) codified and clarified that an agency may collect
vendor fees, convenience fees, and transaction fees when receiving a payment by credit card. See
S.C. Code Ann. § 8-21-15(B)(8). That subsection 8-21-15(B)(8) applies to state agencies other
than the DMV is neither surprising nor problematic for constitutional purposes. See S.C. Pub.
Interest Found., 425 S.C. at 412, 822 S.E.2d at 807 (stating the Court has “held that the General
Assembly can deal with several branches of a general subject in a single act”). Amending the
statute to clarify and confirm it does not prohibit processing fees is plainly “a means to facilitate
accomplishment of the general purpose,” Keyserling, 322 S.C. at 87, 470 S.E.2d at 102, of
overhauling and updating the law applicable to the DMV. Act 51 is therefore constitutional.

B. The 2023-2024 Appropriations Act did not suspend the amendment of section 8-
21-15.

Plaintiff also contends Proviso 117.7 of the 2023-2024 Appropriations Act suspended the
amendment to section 8-21-15(B). A review of the plain language in the two provisions, however,
reveals they are reconcilable.

“All rules of statutory construction are subservient to the one that the legislative intent must
prevail if it can be reasonably discovered in the language used, and that language must be construed
in light of the intended purposes of the statute.” Amisub of S.C., Inc. v. S.C. Dep’t of Health and
Env’t Control, 407 S.C. 583, 597, 757 S.E.2d 408, 416 (2014) (quoting State v. Sweat, 386 S.C.
339, 350, 688 S.E.2d 569, 575 (2010)). “[S]tatutes dealing with the same subject matter are in
pari materia and must be construed together, if possible, to produce a single, harmonious result.”
Id. at 598, 757 S.E.2d at 416 (citing Jointer ex rel. Rivas v. Rivas, 342 S.C. 102, 109, 536 S.E.2d

372, 375 (2000)).
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“Because [the Court] must presume that the General Assembly is familiar with existing
legislation, statutes dealing with the same subject matter must be reconciled, if possible, so as to
render both operative.” Id. (citing Hodges v. Rainey, 341 S.C. 79, 88, 533 S.E.2d 578, 583 (2000)).
To determine whether a permanent statute is suspended, a court must “look to the budget proviso
juxtaposed with the permanent statute.” Id. (citing Beaufort Cnty. v. S.C. State Election Comm 'n,
395S.C. 366, 371, 374, 718 S.E.2d 432, 435, 436 (2011)). A budget proviso temporarily suspends
a permanent statute only when there is an “irreconcilable conflict” between them and, even then,
“only [the] provisions of a permanent statute that conflict with the current budget provisos are
suspended.” Id. at 598, 757 S.E.2d at 416-17.

Proviso 117.7 has two parts. See 2023 S.C. Act No. 84, Part 1.B, § 117, Proviso 117.7.
Section (A) provides “[n]o state agency . . . may increase an existing fee for performing any duty,
responsibility, or function unless the fee for performing the particular duty, responsibility, or
function is authorized by statutory law and set by regulation except as provided in this paragraph.”
Id. (emphasis added). Section (B) then lists nine exceptions to section 8-21-15(A)’s prohibition.
Id. In contrast, section 8-21-15(A) prohibits an agency from “initially” “set[ting] a fee.” S.C.
Code Ann. 8 8-21-15(A) (emphasis added). Proviso 117.7’s prohibition and the exceptions to it
deal only with increasing existing fees, not initially setting fees.

By their plain language, Proviso 117.7 and section 8-21-15 are therefore not in tension,
much less in “irreconcilable conflict,” to require suspension of section 8-21-15. See Amisub, 407
S.C. at 598, 757 S.E.2d at 417.

C. Subsection 8-21-15(B)(8) applies retroactively to the processing fee here.

Plaintiff next contends section 8-21-15(B)(8) cannot apply to the processing fee here. As

explained below, the Court respectfully disagrees with Plaintiff.

10
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1. Subsection 8-21-15(B)(8) applies retroactively.

While a statutory amendment is generally to be considered prospective, “clear legislative
intent to the contrary” can overcome that presumption. Hercules Inc., 274 S.C. at 143, 262 S.E.2d
at 48 (citations omitted). Further, “[a] principal exception . .. is that remedial or procedural
statutes are generally held to operate retrospectively.” Id. at 143, 262 S.E.2d at 48 (citing Howard
v. Allen, 368 F. Supp. 310, 315 (D.S.C. 1973)); see also SCDSS/Child Support Enf’t v. Carswell,
359 S.C. 424, 431, 597 S.E.2d 859, 862 (Ct. App. 2004) (same). Statutes that “provide procedural
or remedial benefits as opposed to statutes affecting vested or substantial rights” should be applied
retroactively. Goff v. Mills, 279 S.C. 382, 386, 308 S.E.2d 778, 780 (1983).

In other words, a statute applies retroactively if there is clear legislative intent to do so or
the statute is remedial in nature. Both circumstances are present here. Again, the index of topics
for Act 51 reveals its general purpose was to overhaul and update the law applicable to the DMV.
See, e.g., S.C. Leg. Upd., Vol. 40, No. 16, 125th Gen. Assemb., 1st Sess. (May 8, 2023) (describing
Act 51 as “an omnibus bill relating to the DMV and licenses”). As Judge Mclintosh noted in his
order, Plaintiff’s counsel conceded in the prior litigation that the General Assembly knew of that
lawsuit against the DMV during the first regular session of the 125th South Carolina General
Assembly. Its purpose for creating the exception in section 8-21-15(B)(8) was to remedy and
resolve litigation over the processing fee.

The legislation here is analogous to the bill at issue in Carolina Power & Light Co. v. Town
of Pageland, 321 S.C. 538, 471 S.E.2d 137 (1996). In that case, our supreme court considered
whether an “annexation exception” to the statute providing that “a rural cooperative may provide
service only in rural areas” applied retroactively to permit the rural Co-op to continue to serve the

Town of Pageland even after the Town had grown into a non-rural area. Id. at 542, 471 S.E.2d at
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139. The Co-op had been serving customers in the area when the Town annexed the area in 1949.
Id. at 541, 471 S.E.2d at 138. Even though the General Assembly did not enact the annexation
exception until 1963—14 years after the Co-op began serving the annexed area—the court found
“retroactive application of the [exception] so clearly compelled as to leave no room for doubt.”
Id. at 543, 471 S.E.2d at 140.

While the statute there did not expressly provide the exception should apply retroactively,
the court held it was “indisputable” that “the intent of the legislature in adopting the annexation
exception was to permit co-ops to continue to serve existing customers and not require ouster of a
co-op due solely to a city’s annexation.” Id. at 543, 471 S.E.2d at 140. “To apply the statute
prospectively” would only “force an ouster of Co-op . . . [, which would be] so clearly contrary to
the legislative intent.” 1d. The court thus found the annexation exception applied “retroactively
to permit [the] Co-op to continue serving those customers within Pageland’s municipal boundaries
which it has been serving since the 1949 annexation.” Id. at 544, 471 S.E.2d at 140.

So too here. In compliance with the South Carolina Procurement Code, the Budget and
Control Board,* Division of State Information Technology, executed the Master Contract with SCI
in 2004. Since then, it has been renewed multiple times. Indeed, some version of the Master
Contract has been in place for two decades. And each version provided the processing fee for
merchant card processing services was 1.7% plus $1.00 per transaction and permitted the agency
to absorb the processing fee or pass it on to customers using the portal. Armed with knowledge of
the prior lawsuit against the DMV, as well as the existing individual agency contracts under the

Master Contract, the General Assembly included the express exception to the fee prohibition to

* As part of state government restructuring, the Budget and Control Board’s “executive functions”
were “devolved upon” the DOA in 2014. See 2014 S.C. Act No. 121, § 2(A)(3).
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allow the DMV and other state entities to continue serving customers as they had for years under
the Master Contract. Cf. Carolina Power & Light, 321 S.C. at 544, 471 S.E.2d at 140.

Any other result would be “so clearly contrary to the legislative intent” to remedy this
lawsuit by clarifying that this type of fee is excepted from the fee prohibition. Id. at 543, 471
S.E.2d at 140; see also Ray Bell Constr. Co. v. Sch. Dist. of Greenville Cnty., 331 S.C. 19, 26, 501
S.E.2d 725, 729 (1998) (“However plain the ordinary meaning of the words used in a statute may
be, the courts will reject that meaning when to accept it would lead to a result so plainly absurd
that it could not possibly have been intended by the [General Assembly] or would defeat the plain
legislative intention. If possible, the court will construe the statute so as to escape the absurdity
and carry the intention into effect.” (quoting Kiriakides v. United Artists Commc 'ns, Inc., 312 S.C.
271, 275, 440 S.E.2d 364, 366 (1994))).

Alternatively, section 8-21-15(B)(8) applies retroactively because it is remedial. “A statute
is remedial when it creates new remedies for existing rights or enlarges the rights of persons under
disability, unless it violates a contractual obligation, creates a new right, or divests a vested right.”
Hooks v. S. Bell Tel. & Tel. Co., 291 S.C. 41, 43, 351 S.E.2d 900, 902 (Ct. App. 1986) (citing
Smith v. Eagle Constr. Co., 282 S.C. 140, 143-44, 318 S.E.2d 8, 9 (1984)). Generally, a statute
affects a “vested or substantial right” if it creates or abolishes a private right of action or
irreversibly strikes a constitutional or vested right. Merchs. Mut. Ins. Co. v. S.C. Second Inj. Fund,
277 S.C. 604, 608, 291 S.E.2d 667, 669 (1982) (stating “[a] statute of limitations affects the
remedy, not the right” but “a statute which creates a new liability and fixes the time within which
that action may be commenced is not a statute of limitations”). To be sure, the retroactivity
analysis has typically arisen in the context of rights and remedies available to private parties. But

whether a statute applies retroactively is necessarily decided on a case-by-case basis.
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[T]he ordinary application of a new rule of law ‘backwards,’ say, to
pending cases, may or may not, involve a further matter of remedies.
Whether it does so, and, if so, what kind of remedy the state court
may fashion, depend—Iike almost all legal issues—upon the kind of
case, matter, and circumstances involved. Not all cases concerning
retroactivity and remedies are of the same sort.

Reynoldsville Casket Co. v. Hyde, 514 U.S. 749, 754-55 (1995).

Under the circumstances here, state agencies do not have a “right” to charge certain fees
because state agencies do not have “rights” to begin with. Nor does Plaintiff have a right not to
be charged certain fees. But the DMV and other agencies do have the authority to charge certain
fees under the Master Contract.

The specific exception for processing fees now included in section 8-21-15(B)(8) does not
create or affect “vested or substantial rights.” And it does not impose any new obligation on either
party. Rather, section 8-21-15(B)(8) merely establishes a specific exception for a fee that already
fell within a more general exception to the statutory fee prohibition.® It thus clarifies the remedy
already available to the DMV and other state agencies for charging processing fees contracted for
under the twenty-year-old Master Contract. Cf. Hooks, 291 S.C. at 43, 351 S.E.2d at 902 (finding

a statute that “merely enables claimants to obtain lump sum payment of funds to which they are

already entitled” is remedial and applies retroactively); Carolina Power & Light Co., 321 S.C. at

® Contrary to Plaintiff’s argument, section 8-21-15(B)(8) is not analogous to the statute at issue in
Edwards v. State Law Enforcement Division, 395 S.C. 571, 720 S.E.2d 462 (2011). In Edwards,
the court considered whether a statute requiring an individual to reregister on the sex offender
registry after he received a pardon applied retroactively. 1d. at 578, 720 S.E.2d at 465. The court
explained “[i]t is clear that the General Assembly’s amendments to the sex offender registry statute
changed rather than clarified the law” because, prior to the amendment, a pardon relieved offenders
of all criminal and civil penalties accompanying the crime. Id. at 577, 720 S.E.2d at 465.
Consequently, the statute was not remedial because it imposed an obligation on offenders that did
not exist prior to the amendment—requiring registration even in the face of a pardon. Id. at 579-
80, 720 S.E.2d at 466. Unlike the registry statute in Edwards, section 8-21-15(B)(8) does not
“create[] a new obligation or impose[] a new duty” on Plaintiff. Id. at 579, 720 S.E.2d at 466.
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544,471 S.E.2d at 140 (applying statutory annexation exception “retroactively to permit [the] Co-
op to continue serving those customers within Pageland’s municipal boundaries which it has been
serving since the 1949 annexation™).

Where, as here, a statute does not create a “new right of recovery” or revive “any lapsed
right,” it is “obviously remedial.” Goff, 279 S.C. at 386, 308 S.E.2d at 780. That is especially so
given the General Assembly’s knowledge of litigation against the DMV and clear intent to remedy
the disputed issue by clarifying this type of fee falls within the exceptions to the fee prohibition.
Applying subsection 8-21-15(B)(8) retroactively does not affect any contractual obligation either.
In fact, it supports existing contractual obligations under the Master Contract. See Smith, 282 S.C.
at 143-44, 318 S.E.2d at 9 (“Statutes directed to the enforcement of contracts, or merely providing
an additional remedy, or enlarging or making more efficient an existing remedy, for their
enforcement, do not impair the obligation of the contracts.” (quoting Byrd v. Johnson, 16 S.E.2d
843, 846 (N.C. 1941))).

Because the General Assembly clearly intended the exception in section 8-21-15(B)(8)—
which is remedial and does not affect any vested or substantial right—to remedy any perceived
ambiguity and permit the DMV and other state agencies to continue to operate as they had under
the Master Contract for decades, the Court finds section 8-21-15(B)(8) applies retroactively.

2. The processing fee falls within the exception in subsection 8-21-15(B)(8).

Still, Plaintiff argues the processing fee was unlawful because—in his view—the General
Assembly “intended to create limited exceptions to circumstances when an agency may charge
fees in the absence of a legislatively enacted fee statute,” which do not apply when a state entity

is guided by a statutory fee scheme. The Court respectfully disagrees.
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“The cardinal rule of statutory construction is to ascertain and effectuate to the intent of the
[General Assembly].” Charleston Cnty. Sch. Dist. v. State Budget & Control Bd., 313 S.C. 1, 5,
437 S.E.2d 6, 8 (1993). “If a statute’s language is plain and unambiguous and conveys a clear and
definite meaning, there is no occasion for employing rules of statutory interpretation and the court
has no right to look for or impose another meaning.” Miller v. Doe, 312 S.C. 444, 447, 441 S.E.2d
319, 321 (1994).

Plaintiff’s interpretation contradicts a plain reading of the statute as a whole. See CFRE,
LLC v. Greenville Cnty. Assessor, 395 S.C. 67, 74, 716 S.E.2d 877, 881 (2011) (a “statute must be
read as a whole[,] and sections [that] are part of the same general statutory law must be construed
together and each one given effect” (quoting S.C. State Ports Auth. v. Jasper Cnty., 368 S.C. 388,
398, 629 S.E.2d 624, 629 (2006))). Nothing in subsections 8-21-15(A) or (B) states or implies
that the exceptions listed in subsection (B) apply only “in the absence of a legislatively enacted
fee statute.” The import of section 8-1-15(B) is simple: a fee is not prohibited if it falls within any
of the categories of fees listed there.

If the General Assembly intended the exceptions in section 8-21-15(B) to apply only in the
absence of a statutory fee scheme, it would have said so. See Hodges, 341 S.C. at 87, 533 S.E.2d
at 582 (““When the language of a statute is clear and explicit, [the Court cannot] rewrite the statute
and inject matters into it which are not in the [General Assembly’s] language.”). But the Court
cannot glean such intent by the statute’s use of the phrases “except as provided in this section” and
“does not apply to.” S.C. Code Ann. § 8-21-15(A)—(B). And the separate exception relating to
fees charged between state agencies does not point that direction either. Id. at § 8-21-15(C).

What is more, the exception in section 8-21-15(B)(9) for “court fees or fines” relates to

statutorily set fees. The recently added exception in section 8-21-15(B)(8) could too. See S.C.
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Code Ann. § 8-21-15(B)(8). Under Plaintiff’s reading, however, subsection 8-21-15(B)(8) could
never apply to processing fees associated with certain goods, services, or fees that the General
Assembly set by another statute because there is not an “absence of a legislatively enacted fee
statute.” Yet “[t]he Court must presume the [General Assembly] did not intend a futile act, but
rather intended its statutes to accomplish something.” Denene, Inc. v. City of Charleston, 352 S.C.
208, 212, 574 S.E.2d 196, 198 (2002).

At any rate, the processing fee associated with the sale here is not a fee set by statute. The
statutorily set fees were for out-of-state titles, new registrations, and driver’s licenses. The
processing fee is associated with processing a credit or debit card for the sale of those items. So a
customer who buys these products with a credit or debit card pays a statutory fee for the products
and a processing fee to process the credit or debit card. Thus, the Court finds the processing fee
falls within the exception in subsection 8-21-15(B)(8).

. Section 8-21-10 and -30 do not apply to the DMV or the DOA.

Plaintiff fares no better under sections 8-21-10 and -30. Section 8-21-10, for its part,
provides that “[t]he several officers named in this chapter [and several other chapters], shall be
entitled to receive and recover the fees and costs prescribed by this chapter [and the several other
chapters], and none other, for the services herein enumerated.” (emphasis added). Although the
statute encompasses other statutes with various other named “officers,”® none of those statutes or

officers relates or applies to the DMV or the DOA.

¢ See S.C. Code Ann. § 8-21-10 (“The several officers named in this chapter, Article 3 of Chapter
11 of Title 14, Chapter 19 of Title 14, Article 7 of Chapter 23 of Title 14, Chapter 19 of Title 19,
Chapter 7 of Title 22, Article 3 of Chapter 9 of Title 22, and Article 1 of Chapter 19 of Title 23,
shall be entitled to receive and recover the fees and costs prescribed by this chapter, Article 3 of
Chapter 11 of Title 14, Chapter 19 of Title 14, Article 7 of Chapter 23 of Title 14, Chapter 19 of
Title 19, Chapter 7 of Title 22, Article 3 of Chapter 9 of Title 22, and Article 1 of Chapter 19 of
Title 23, and none other, for the services herein enumerated.”).
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Applying section 8-21-10 to all “public officers,” as Plaintiff insists, proves too much. The
statute specifically enumerates the provisions and officers to which it applies—none of which
relate to the DMV or the DOA—and states it applies to “none other.” S.C. Code Ann. § 8-21-10;
cf. Hodges, 341 S.C. at 86, 533 S.E.2d at 582 (“The canon of construction ‘expressio unius est
exclusio alterius’ or ‘inclusio unius est exclusio alterius’ holds that ‘to express or include one thing

299

implies the exclusion of another, or of the alternative.”” (quoting Expressio unius est exclusio
alterius, BLACK’S LAW DICTIONARY (7th ed. 1999))).” The same goes for section 8-21-30: it
applies only to “any officer herein named.” S.C. Code Ann. § 8-21-30. Neither the DMV nor the
DOA are named in Title 8, Chapter 21. And the Court cannot simply “rewrite the statute and inject
matters into it.” Hodges, 341 S.C. at 87, 533 S.E.2d at 582.

In short, a plain reading of section 8-21-10 reveals it does not apply to the DMV or the
DOA. Nor does the tenfold penalty in section 8-21-30.

1. The processing fee does not violate section 12-54-75.

Last, the Court finds Plaintiff’s concern that the Master Contract and service level contracts
violate section 12-54-75 is misplaced. According to Plaintiff, the processing fees at issue are
“illegal” because “only the State Treasurer is authorized by statute to negotiate payment processing
fees and contract with payment processing service providers on behalf of state agencies.” He also
argues the DMV—or any state agency—has “only two options when accepting credit card or other

electronic payments”: “deduct the State Treasurer negotiated payment processing fees from the

taxes, fees, or revenues collected” or “pay those fees out of the agencies’ budgeted funds.”

" The Attorney General opinions Plaintiff cites are inapposite because they dealt with an officer
specifically named in section 8-21-10: sheriffs. In any event, “Attorney General opinions are
persuasive but not binding authority.” S.C. Pub. Interest Found. v. Greenville Cnty., 401 S.C. 377,
383 n.3, 737 S.E.2d 502, 505 n.3 (Ct. App. 2013).
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Under section 12-54-75(A), the State Treasurer “may authorize a state agency which
collects revenues, either as taxes or license fees or as payment for goods or services, to accept
electronic forms of payment including, but not limited to, credit cards, debit cards, bank debits or
credits, or electronic purse options.” S.C. Code Ann. § 12-54-75(A) (emphasis added). Section
12-54-75(B) then allows the State Treasurer to “contract on behalf of the agencies with payment
service providers for the processing of electronic payments and may negotiate associated
processing fees.” S.C. Code Ann. § 12-54-75(B) (emphasis added). The statute also provides
“[t]he agency collecting revenues electronically may withhold the negotiated processing fees for
payment to service providers from the revenues collected.” 1d. (emphasis added).

The Court finds section 12-54-75 does not relate to the DMV, the DOA, or the processing
fee charged by SCI. The title and chapter in which this provision is located relate to the “Uniform
Method of Collection and Enforcement of Taxes Levied and Assessed by South Carolina
Department of Revenue.” Section 12-54-75 was “added to provide that the State Treasurer may
authorize the Department [of Revenue] to accept payment for taxes or license fees by electronic
forms of payment” because, at the time this was promulgated, “the Department [of Revenue was]
only authorized to accept MasterCard and Visa for payment of delinquent taxes.” See S.C.
Information Letter, S.C. Dep’t of Revenue, 1999 WL 33919536, at *25 (S.C. Tax. Comm’n).

Plaintiff’s argument hinges on his belief that the State Treasurer—and no one else—can
contract for payment processing services. But nothing in section 12-54-75 says the State Treasurer
has the “sole discretion and authority to negotiate and contract for payment processing services
and fees on behalf of all state agencies” as Plaintiff suggests. Nor does it prohibit other state
agencies, like DOA, from negotiating and contracting for payment processing services and fees

under the procurement code. See S.C. Code Ann. § 11-35-10 et seq. It merely states something
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the State Treasurer “may” do. Cf. Kennedy v. S.C. Ret. Sys., 345 S.C. 339, 352-53, 549 S.E.2d
243,250 (2001) (“The use of the word ‘may’ signifies permission and generally means that the
action spoken of is optional or discretionary unless it appears to require that it be given any other
meaning in the present statute.”). And the DMV’s decision to pass on the processing fee to its
customers who use the electronic processing service, rather than withhold it from revenues
collected, does not contravene the plain language of section 12-54-75(B).
CONCLUSION

In sum, the processing fee was not unlawful. The Court therefore GRANTS summary
judgment for Defendants on all claims, DENIES Plaintiff’s cross-motions for summary judgment,
DENIES AS MOOT all other pending motions, and DISMISSES the complaint with prejudice.

AND IT IS SO ORDERED.

Thomas W. McGee, Ill, Presiding Judge
Richland County Court of Common Pleas
Fifth Judicial Circuit of South Carolina

Columbia, South Carolina
March , 2025
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