From: Beasley, Kailyn

To: Court Of Appeals Filings

Cc: Connell, John; Nick Felix; Edward Mitchell

Subject: Bear Island Distributors, LLC v. Lincoln & South Brewing Co., LLC - Notice of Appeal
Date: Thursday, April 24, 2025 11:13:32 AM

Attachments: Notice of Appeal - SC Court of Appeals - Bear Island.pdf

Proof of Service.pdf

*%* EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any links
or opening attachments. ***

Good morning,

Attached for filing and service, please find Bear Island Distributors, LLC's Notice of Appeal and Proof of Service. The filing fee will be placed in
today’s mail.

If you need anything further from us, please let us know.

Thank you,
Kailyn

Kailyn Beasley
Legal Practice Assistant

kbeasley@burr.com

864-552-9307 (direct)

104 South Main Street, Suite 700
Greenville, SC 29601

The information contained in this email is intended for the individual or entity above. If you are not the intended recipient, please do not
read, copy, use, forward or disclose this communication to others; also, please notify the sender by replying to this message, and then
delete this message from your system. Thank you.


mailto:kbeasley@burr.com
mailto:ctappfilings@sccourts.org
mailto:JConnell@burr.com
mailto:Nick.Felix@butlersnow.com
mailto:Edward.Mitchell@butlersnow.com
mailto:kbeasley@burr.com
tel:864-552-9307

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

The Honorable Carmen T. Mullen
Fourteenth Judicial Circuit

Case No.: 2025-CP-07-00051

Bear Island Distributors, LLC,........ccoiiioiiieiie et Appellant,
V.
Lincoln & South Brewing Co., LLC,.......coovoiiiiiiie et Respondent.

NOTICE OF APPEAL

Bear Island Distributors, LLC (the “Appellant™) appeals from two (2) Orders entered by
the Honorable Carmen T. Mullen, which were entered on March 3, 2025, and on March 26, 2025.
On March 3, 2025, Judge Mullen entered an Order denying Appellant’s Motion for Temporary
Injunction. Appellant timely filed a motion to alter or amend Judge Mullen’s March 3, 2025 Order
pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure. On March 26, 2025, Judge
Mullen entered an Order denying Appellant’s motion to alter or amend the Order denying Motion
for Temporary Injunction. Appellant received written notice of the entry of the Order denying
Appellant’s Motion to alter or amend the judgment on March 26, 2025. A copy of the Orders are
attached hereto.

(Signature page to follow)
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Respectfully submitted,

Greenville, South Carolina
Dated: April 24, 2025

Other Counsel of Record:

R. Nicholas Felix, SC Bar #065078
Edward Mitchel, SC Bar #107056
Butler Snow, LLP

25 Calhoun Street

Suite 250

Charleston, South Carolina 29401
Nick.felix@butlersnow.com
Edward.mitchel@butlersnow.com

BURR & FORMAN LLP

s/ John F. Connell Jr.

John F. Connell, Jr., SC Bar #101701
104 South Main Street, Suite 700 (29601)
P.O. Box 447

Greenville, South Carolina 29602

Email: jconnell@burr.com

864-271-4940 (Telephone)
864-271-4015 (Fax)

Attorneys for Appellant Bear Island
Distributors, LLC

Attorney for Respondent Lincoln & South Brewing Co., LLC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT

Bear Island Distributors, LLC, Case No.: 2025-CP-14-00051

Plaintiff,
ORDER
V.

Lincoln & South Brewing Co., LLC,

Defendant.

This matter came before the Court on February 25, 2025, for hearing before me on
Plaintiff’s Motion for Temporary Injunction by way of Virtual Webex conference at 1:00 p.m.
Present before the Court were John F. Connell, Jr., Esquire, and Roni B. Payne, Esquire of Burr
Forman, LLP Counsel for Plaintiff, together with William Cram on behalf of the Plaintiff, and, R.
Nicholas Felix, Esquire, and Edward B. Mitchell, Esquire of Butler Snow, Counsel for Defendant,
together with Thomas Gadhue, John Rybicki, and Heather Mastropole on behalf of the Defendant.

I considered the verified pleadings of the parties, together with the affidavits and exhibits,
the Motion for Temporary Injunction of the Plaintiff together with supporting documents, the
Return of the Defendants together with supporting documents. I considered the South Carolina
Rule of Civil Procedures and applicable South Carolina statutory and case law, including
specifically the provisions of S.C. Code Ann. §61-4-1100 ef seq., and §61-4-1120. I considered
the sound and well stated arguments of counsel for the parties and allowed each a full and fair
opportunity to be heard. I considered and weighed the equities of the matter and potential impacts
upon the parties depending upon either outcome of the motion based upon the totality of the facts

and circumstances as alleged. Based upon all these considerations I find as follows:
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1)

2)

3)

4)

5)

6)

This Court has jurisdiction over the parties and the subject matter of this action pursuant
to the Alcohol and Alcoholic Beverages Act, S.C. Code Ann. §61-4-10 et seq. (the
“Act”).

Under the Act and the exclusive Distribution Agreement at issue, the Defendant as a

'is not able to market, sell, or distribute its product to retail

registered producer
customers except through the Plaintiff as its exclusive “beer wholesaler”?.

The Plaintiff has not placed a purchase order with the Defendant under the Distribution
Agreement since October, 2024.

The Plaintiff has statutory and contract claims with discernible and calculable amounts
in dispute which provide adequate remedies at law.

Bear Island Distributors did not present convincing evidence that it has been or might
be adversely affected by the cancellation of the Distributorship Agreement sufficient

to support its motion for an injunction under S.C. Code Ann. §61-4-1120.

The Plaintiff’s Motion for Temporary Injunction is denied.

AND IT IS SO ORDERED.

The Honorable Carmen T. Mullen
Circuit Court Judge

February , 2025
Beaufort, South Carolina

1 The Act identifies brewers as “registered producers”. See S.C. Code Ann. §61-4-1100(1).
2 The Act identifies alcohol distributors as “beer wholesalers”. See S.C. Code Ann. §61-4-1100(1)(a).
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Beaufort Common Pleas

Case Caption: Bear Island Distributors Llc VS Lincoln & South Brewing Co Llc
Case Number: 2025CP0700051

Type: Order/Other

So Ordered

s/Carmen T Mullen 2142

Electronically signed on 2025-02-28 10:43:34 page 3 of 3
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TO ALTER OR AMEND ORDER DENYING

Lincoln & South Brewing Co., LLC, MOTION FOR TEMPORARY INJUNCTION

Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) C.A. No.: 2025-CP-07-00051
)
Bear Island Distributors, LLC, )
)
Plaintiff, )
)
VS. ) ORDER DENYING PLAINTIFF’S MOTION
)
)
)
)
)

This matter came before the Court upon Plaintiff, Bear Island Distributors’, Motion to Alter
or Amend, filed on March 13, 2025. The Court thoroughly considered the Motions and filings of
the parties in this matter as well as the relevant statutes and case law. For the reasons stated below,
Plaintiff's Motion to Amend is denied.

BACKGROUND

Defendant, Lincoln & South Brewing Co., LLC, as a product supplier, entered into an
exclusive Distribution Agreement with Plaintiff, Bear Island Distributors, LLC, as its exclusive
distributor. Plaintiff was to purchase, market, and sell Defendant’s product to retail customers
throughout the State of South Carolina.

In addition to Defendant, Plaintiff has 27 other beer product suppliers with which it has
exclusive distribution rights. According to the controlling statute and the Distribution Agreement,
Defendant cannot distribute its product through another distributor unless or until its Distribution
Agreement with Bear Island is terminated.

In accordance with the contract and the controlling statute, the Alcohol and Alcoholic
Beverages Act, S.C. Code Ann. § 61-4-10, et seq., Defendant verbally and then in writing gave
notice of termination of the Distribution Agreement. Defendant’s Notice of Termination letter

1
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dated November 15, 2024, provided sixty (60) specific instances where Plaintiff breached the
terms and conditions of the contract. Plaintiff did not address the Defendant’s Notice of
Termination. Plaintiff did not come into compliance with the Distribution Agreement after
receiving the Notice of Termination. Plaintiff has not placed a purchase order with Defendant for
product since October 2024.

On February 25, 2025, the Court held a hearing via WebEx upon Plaintiff’s Motion for a
Temporary Restraining Order filed on January 9, 2025. Appearing at the hearing were John F.
Connell, Jr., Esquire, and Roni B. Payne, Esquire, Counsel for Plaintiff, together with William
Cram on behalf of the Plaintiff, and R. Nicholas Felix, Esquire, and Edward B. Mitchell, Esquire,
Counsel for Defendant, together with Thomas Gadhue, John Rybicki, and Heather Mastropole on
behalf of the Defendant. The Court issued an Order Denying Plaintiff’s Motion for a Temporary
Restraining Order on March 3, 2025. On March 13, 2025, Plaintiff, Bear Island Distributors filed
Motion to Alter or Amend, arguing that the Court erred by applying a heightened evidentiary
standard to the “Adversely Affected” analysis Under the Alcohol and Alcoholic Beverages Act,
S.C. Code Ann. § 61-4-10, et seq.; the Court required Plaintiff to establish the Common Law
Elements for Temporary Injunction; and the Court failed to set forth findings of fact in it’s ruling
that Plaintiff did not present sufficient evidence that it will or may be adversely affected by
Defendant’s termination of the distribution agreement.

DISCUSSION

The party seeking an injunction has the burden of demonstrating facts and circumstances
that support a prima facie showing of entitlement to relief. Strategic Resources v. Bes Life Ins. Co.,
367 S.C. 540, 627 S.E.2d 687, (2006); Jennings-Dill, Inc. v. Israel, 442 S.C. 98, 111, 897 S.E.2d

201, 207 (Ct. App. 2024), reh'g denied (Feb. 14, 2024). The remedy of an injunction is a drastic
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one and ought to be applied with caution. /d. A party makes a prima facie showing when it presents
“evidence sufficient to raise a presumption of fact or establish the fact in question unless rebutted.”
La Count v. Gen. Asbestos & Rubber Co., 184 S.C. 232, 192 S.E. 262, 266 (1937). The fact that
the Plaintiff’s Motion is brought pursuant to Statute does not alter this burden. The Court’s
decision was within its sound discretion, and it should stand. The Plaintiff’s Motion is also within
the Court’s discretion. See Compton v. S.C. Dep't of Corr.,392 S.C. 361, 366, 709 S.E.2d 639, 642
(2011) (“Whether to grant a preliminary injunction is left to the sound discretion of the trial court
and will not be overturned unless it is clearly erroneous.”).

I. The Order does not Apply a Heightened Evidentiary Standard to the “Adversely

Affected” Analysis Under the Alcohol and Alcoholic Beverages Act, S.C. Code
Ann. § 61-4-10, et seq.

The Order issued by the Court does not apply a heightened standard to the Adversely
Affected Analysis. The Court stated that the facts and circumstances presented by Plaintiff did not
convince the Court that Plaintiff made a showing that it will or might be adversely affected.

Plaintiff offered evidence they were not able to order product from Defendant. However,
the Court finds that Plaintiff itself was the cause of any potential adverse affect because they had
not ordered product since October, 2024. Plaintiff’s counsel’s letter to Defendant’s counsel on
January 29, 2025, is not evidence of Plaintiff’s attempt to submit a Purchase Order. Additionally,
the letter did not show that Plaintiff made any attempt to comply with the Distribution Agreement.

Plaintiff also argued they would suffer loss of business, loss of reputation, loss of goodwill,
and loss of customers. However, Plaintiff provided a text message with a retail customer of
Defendant, where the customer inquired about getting Defendant’s product and was told by

Plaintiff’s Sales Representative... “Lincoln and South has none to sell us [ ] need to sub for
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something else.” Plaintiff admitted that it did not make an inquiry to Defendant or place a purchase
order to service that retail customer; instead, it told the customer Defendant did not have any
product and offered a substitute product.

Plaintiff also argues that it collaborated with Defendant to service the HHI Seafood
Festival. However, the evidence indicated that Plaintiff tried to sell competing products to the
Hilton Head Island Seafood Festival. Further, after the customer contacted Defendant to inquire
why Plaintiff was promoting one of its competitors, Defendant contacted Plaintiff and had to
demand that Plaintiff make the product delivery to the HHI Seafood Festival.

II. The Order Does Not Address the Common Law Elements for Temporary

Injunction.

The Court did not consider the common law elements for Temporary Injunction when it
ruled. At the hearing on Plaintiff’s Motion for Temporary Injunction, the Court used the Statutory
standard provided by the Alcohol and Alcoholic Beverages Act, S.C. Code Ann. §61-4-10 et seq.
The Order issued by the Court did find that Plaintiff has “statutory and contract claims with
discernible and calculable amounts in dispute which provide adequate remedies at law”; however,
this finding was not used to consider the common law elements for Temporary Injunction, rather
it was further evidence that the Plaintiff did not show that it will or might be adversely affected.

II1. The Order Includes Sufficient Findings of Fact.

The Plaintiff had ample opportunity to review and edit the order, which it did, and the
Court adopted the Plaintiff's version. If the Plaintiff wanted additional facts, it could have
submitted them. The essential facts are included in the Order denying the Plaintiff's Motion for
Temporary Injunction, and the Court references its consideration of all pleadings and filings in the

record. The Court conducted a thorough inquiry into the Plaintiff's business, including what
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constitutes a purchase order and how many other beer suppliers' products were serviced under
similar distribution agreements.

The Court’s Order is based on the pleadings, filings of record, submissions of the parties,
presentation of counsel, and inquiry of the Court at the hearing, which included but is not limited
to the following:

* Plaintiff and Defendant had an exclusive distribution agreement whereby Defendant
cannot distribute its product through anyone other than Plaintiff so long as the exclusive
distribution agreement is in place;

* Defendant alleged Plaintiff had not complied with the Distribution Agreement and issued
a Notice of Termination on November 15, 2024;

* Defendant is only one of the 28 beer suppliers that have exclusive distribution agreements
with Plaintiff;

* Plaintiff can and has continued to do business with its 27 other beer suppliers;

* Plaintiff has not placed a purchase order with Defendant since October 2024;

» Defendant could not sell its product through another distributor while the Plaintiff’s
motion for injunctive relief was pending;

* In December 2024, Plaintiff’s sales agent told a retail customer when asked about getting
Defendant's product that Defendant had no product but did not place a purchase order to service
that customer and instead suggested a substitute product;

* Plaintiff tried to market another of its supplier’s products to an existing customer of
Defendant (HHI Seafood Festival) without placing a purchase order to service that customer; and

* Plaintiff removed three of Defendant’s taps from one of its retail customers on Hilton

Head Island without placing a purchase order to service that customer.
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CONCLUSION
Based on the foregoing, Plaintiff’s Motion to Alter or Amend the Order Denying Motion

for Temporary Injunction in this matter is DENIED.

AND IT IS SO ORDERED.

Carmen T. Mullen
Fourteenth Judicial Circuit
March __ , 2025
Beaufort, South Carolina
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Beaufort Common Pleas

Case Caption: Bear Island Distributors Llc VS Lincoln & South Brewing Co Llc
Case Number: 2025CP0700051

Type: Order/Other

So Ordered

s/Carmen T Mullen 2142

Electronically signed on 2025-03-26 12:57:59 page 7 of 7
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas
The Honorable Carmen T. Mullen
Fourteenth Judicial Circuit

Case No.: 2025-CP-07-00051

Bear Island Distributors, LLC,........ovovioeieeceereiseseesesesereessnessssrsessseanessssesesssneesssnnees Appellant,

V.

Lincoln & South Brewing Co., LLC, ....c.ooiiiiiiiieecie e e Respondent.
PROOF OF SERVICE

I, the undersigned legal practice assistant of the law offices of Burr & Forman, LLP, do
hereby certify that on April 24, 2025, I have served all counsel in this action with a copy of the
Notice of Appeal by emailing a copy to each attorney listed below using their primary email
address listed in the Attorney Information System pursuant to Rule 262 of the South Carolina
Appellate Court Rules and the May 6, 2022 Order of the South Carolina Supreme Court (as
amended):

R. Nicholas Felix, SC Bar #065078
Edward Mitchel, SC Bar #107056
Butler Snow, LLP

25 Calhoun Street

Suite 250

Charleston, South Carolina 29401

Nick.felix@butlersnow.com
Edward.mitchel@butlersnow.com

Attorney for Respondent Lincoln & South Brewing Co., LLC
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BURR & FORMAN, LLP

Kailyn éeasley %?/

Greenville, South Carolina

April 24, 2025
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