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Johnnie W. Baxley, Il 4922 O’'Hear Ave.
Direct (843) 284-1082 Suite 301
Fax (843) 284-1081 North Charleston, SC 29405
jwbaxley@wjcblaw.com www.wijcblaw.com
April 22, 2025

VIA FIRST CLASS MAIL AND E-MAIL (ctappfilings@sccourts.org)
The Honorable Jenny Abbott Kitchings

South Carolina Court of Appeals

P.O.Box 11629

Columbia, SC 29211

Re: Christine Tedder vs. Harris Teeter
WCC File No.: 2118178 DOI: 10/30/2021
Carrier: Ace American Insurance Company - Claim No.: 4A211207NA10001
W]JCB File No.: 0316.00091
Appellate Case No.: 2024-001685

Dear Ms. Kitchings:

Please find enclosed the following documents for filing in regards to the above-referenced

case:
1. 1 copy of the Initial Brief of Respondents;
2. 1 copy of the Respondents’ Designation of Matter;
3. 1 copy of the Proof of Service.
With kindest regards,
JWB/mth
Enclosures
cc: Mr. Andrew N. Safran, Esuna first class mail and e-mail)

Mr. Robert “Trey” Clyde Limehouse, Ill, Esquire (via first class mail and e-mail)





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

Appellate Case No. 2024-001685

Christine Tedder, Claimant, Appellant,
V.

Harris Teeter, Employer,

and

Ace American Insurance Company, Carrier, Respondents.

INITIAL BRIEF OF RESPONDENTS

Johnnie W. Baxley, 111

SC Bar No. 8955

Willson, Jones, Carter & Baxley

4922 O’Hear Avenue, Suite 301

North Charleston, South Carolina 29405
(843) 284-1082
jwbaxley@wjcblaw.com

Attorney for Respondents





TABLE OF CONTENTS

TADLE OF AULHOTILIES c....voveeeererisescecseseassenesssesesessesssssssssesesssesesssesessssessssssesssnasssesssessssensnssssssnsas 11
Statement Of ISSUES 0N APPEAL.....ssserspmssessermssssmsbsiiiosisaisassinssssivsssisssosnitisnsssssbiisssossiniavrsssssassoniva |
Statement of the Case ..... sy i s
Statemnent of the Facts......usnmamessssmimsvisiosiisveasisossisssessissesssisssossessosssostrmsesorssersrensnesrd
SEANAATA OF REVIEW.....c.vveirirererisciciesesesesssessassssesssssssessssssssssssesesessstssssssesssssssessssssessssesssessssasssssassesess 3
Arguments
I THE APPELLATE PANEL CORRECTLY FOUND THAT APPELLANT DID NOT
SUSTAIN AN INJURY BY ACCIDENT ARISING OUT OF AND IN THE COURSE

AND SCOPE OF HER EMPLOYMENT .....cuussinssssonsnssssssrssssonuanssinssnsrsssassonsonsssassans D

a. Because Appellant was off the clock and had left Harris Teeter’s premises at the
time of her accident, the well-established coming and going rule applies.............. 5

b. The Appellate Panel correctly found that no exception to the coming and going
Tule apPIies.... oo ssmesitianiorsvsrisisssthoisisiii oS sava s 13

IL. THE APPELLATE PANEL PROPERLY REVIEWED AND VACATED THE SINGLE
COMMISSIONER’S FINDINGS OF FACT #4, 6, AND 7 ...ccccovuvmnininererinniinininnnennnn 18

CONCIUSION - oot e e essessssesssesssesssessssesansesassesssaessasssessessesssnsesnsseasnssenseessnennesssesssesasenssnsssassanss 20





TABLE OF AUTHORITIES

Cases
Aughtry v. Abbeville School Dist. #60, 332 S.C. 453, 504 SE.2d 830 (Ct.App. 1998). ....ccccovuvec 5
Barham v. Food World, Inc., 266 S.E.2d 676 (N.C. 1980). .....cocceoveriniiiiviiiiiiiiiiinicinee 6,10,11
Bentley v. Spartanburg County, 398 S.C. 418, 730 S.E.2d 296 (2012). ..cooveverricniiiiiiiiene 34
Bickley v. South Carolina Electric & Gas Co., 259 S.C. 463, 192 S.E.2d 866 (1972). ................ 14
Bountiful Brick Co. v. Giles, 276 U.S. 154, 48 S.Ct. 221 (1928). ..c.ovivnriiriiiiiiiiinine 14,15
Carter v. Penney Tire & Recapping Co., 261 S.C. 341,200 S.E.2d 64 (1973)..ceoereiiniiniicnne 7
Davaut v. Univ. of S.C., 418 S.C. 627, 795 S.E.2d 678 (2016). ..ccceeverrrrririrrriiin 6,12,13,16
Deseth v. LensCrafters, Inc., 160 N.C. 180, 585 S.E.2d 264 (N.C. Ct.App. 2003). ......cocevrvvenrn 7,8
Eargle v. South Carolina Electric & Gas Co., 205 S.C. 423, 32 S.E.2d 240 (1944)..................... 14
Ellis v. Spartan Mills, 276 S.C. 216, 277 S.E.2d 590 (1981) .....coeiirrieiieiiiieniiiinsiiiesisisin s 4
Ford v. Allied Chem. Co., 252 S.C. 561, 167 S.E.2d 564 (1969) ...c.cccevvruruemrrvminrnnsininsisnensnennennensd
Glassco v. Belk-Tyler of Goldsboro. Inc., 316 S.E.2d 334 (N.C. Ct.App. 1984) ....c...ccvrevevenenen. 10
Grady v. Hillandale Med. Ctr., 573 S.E.2d 772 (N.C. Ct.App. 2002)......ccccrurermemrrsersnsesesnsennenane 11
Hargrove v. Titan Textile Co., 360 S.C. 276, 599 S.E.2d 604 (Ct.App. 2004)......ccocvvicruinnnsninanns 3
Hartzell v. Palmetto Collision, 406 S.C. 233, 796 S.E.2d 145 (Ct.App. 2016).....cccecvieriiiinacnes 5,6
Hilton v. Flakeboard Am. Ltd., 418 S.C. 245, 791 S.E.2d 719 (2016) ..ccceueverivueunrnininiiainnnsnnnnnen 18
Holston v. Allied Corp., 300 S.C. 174, 386 S.E.2d 793 (1989) .....cccevurerrurrnrnrnrinunsinennnnnnnn 6,18,19
Howell v. Pacific Columbia Mills, 291 S.C. 469, 354 S.E.2d 384 (1987).....ccccvcvvrecicinnnnnn5,12,16
Hunter v. Patrick Constr. Co., 289 S.C. 46, 344 S.E.2d 613 (1986) ......cocvervivummiinmiiiiiiiiciniiinininn 1

i





Jones v. Anderson Cotton Mills, 205 S.C. 247, 31 S.E.2d 447 (1944) ...c.covrreeiininniiiiiiiiinnn 18

Jordan v. Kelly Co., 381 S.C. 483, 674 S.E.2d 166 (2009).......ccceeveiviimieeninnininiiiisiiissnisinnnanes 4
Lark v. Bi-Lo. Inc., 276 S.C. 130,276 S.E.2d 304 (1981) ...oovviirieeeisinnnsasaens 3
Potter v. Spartanburg Sch. Dist., 395 S.C. 17, 716 S.E.2d 123 (Ct.App. 201 1) ..o 4
Pratt v. Morris Roofing, Inc., 357 S.C. 619, 594 S.E.2d 272 (2004) .....ccveerirrieiiiiiiiiiiiiiniiieians 3
Roper v. Kimbrell's of Greenville, 231 S.C. 453, 99 S.E.2d 52 (1957) ueeeoreiineiiiiiiiiiniiiinian 4

Rummage v. BGF Indus., 434 S.C. 441, 865 S.E.2d 380 (Ct.ADPD. 2021) ..cvmrrrvvereneerrrereneeen 18,19

Shealy v. Aiken Cty., 341 S.C. 448, 535 S.E.2d 438 (2000)......ccceurmurumrermssrsersmssnnsmssessasessnssennes 3,4

Sola v. Sunny Slope Farms, 244 S.C. 6, 135 S.E.2d 321 (1964).....c.ccoiriiminnininiiiiiiinninnnnne 14

Tate v. Bruno’s. Inc., 408 S.E.2d 456 (Ga. CLAPD. 1991)..cc.ccccmiiiniiciiiciincninninsicinsenesassessssssanenns O

Whigham v. Jackson Dawson Commc'ns, 410 S.C. 131, 763 S.E.2d 420 (2014).......ccccvvivernn. 5,6

Williams v. State Hosp., 245 S.C. 377, 140 S.E.2d 601 (1965) .....ccoeieenriiirnirisieisisnianacanas 12,16

Statutes

S.C. Code ANn. § 1-23-380 ...,.mmemsepsssisprsrissssisimsmssisssaiismsnnmmsnsmmmismsssinisassmsomsont

Regulations

S.C. Re@. 67-T0L oooeeeervesesesesscimieensessssssssmsssssssssssssssssssssssssssssmsssssssssssssssssssssnsssssesssssssnsnsnneness 18

Secondary Sources

Larson, The Law of Workers’ Compensation § 13.01 ... 17,18

Larson, The Law of Workers® Compensation § 15.12 .....coceucriemsmreinsinsemisssssssssssessessseresecsss 10

1il





STATEMENT OF ISSUES ON APPEAL

L. THE APPELLATE PANEL CORRECTLY FOUND THAT APPELLANT DID NOT
SUSTAIN AN INJURY BY ACCIDENT ARISING OUT OF AND IN THE COURSE
AND SCOPE OF HER EMPLOYMENT.

IL. THE APPELLATE PANEL PROPERLY REVIEWED AND VACATED THE
SINGLE COMMISSIONER’S FINDINGS OF FACT #4, 6, AND 7.

STATEMENT OF THE CASE

This is a denied claim arising out of an alleged accident on October 30, 2021, when
Claimant/Appellant (hereinafter “Appellant™) was struck by a vehicle when she was clocked out
of work and walking through a strip mall parking lot to her car. Defendants/Respondents
(hereinafter “Respondents”) denied the claim on the basis that Appellant did not sustain an injury
by accident arising out of and in the course and scope of her employment; Appellant was off the
clock and off premises at the time of her accident and none of the exceptions to the “coming and
going” rule are applicable in this case.

Appellant asserted that the claim is compensable based on the divided premises rule.
However, it was the Respondents’ position that a plain reading of Harris Teeter’s lease agreement
clearly demonstrates that Respondents do not own, maintain, or control the parking lot in which
Appellant was injured. As such, Respondents asserted that the divided premises rule is not
applicable as Appellant had already left Harris Teeter premises, with no plans to return to or reenter
Harris Teeter premises, at the time of the accident. Respondents further contended that no
exceptions to the “coming and going” rule are applicable in this case.

The Hearing Commissioner found Appellant’s claim compensable based upon the divided
premises rule. Respondents appealed to the Appellate Panel of the South Carolina Workers’
Compensation Commission (hereinafter “Appellate Panel”). After consideration of the evidence

and oral argument, the Appellate Panel reversed the Hearing Commissioner and found that





Appellant failed to prove that she sustained a compensable injury by accident arising out of and in
the course and scope of her employment on October 30, 2021, and her claim for benefits under the
South Carolina Workers’ Compensation Act was denied. Specifically, the Appellate Panel found
that, because Appellant was off the clock and had left Respondents” premises with no intention of
returning at the time of the accident, the divided premises rule was inapplicable and no exception
to the coming and going rule applied. This denial of Appellant’s workers’ compensation claim has

now been appealed to this Court.

STATEMENT OF THE FACTS

Appellant is employed with Harris Teeter as a Floral Manager. The store is located in the
Wescott Shopping Center and shares one, continuous parking lot with several other business
tenants. (Exh. A). The Wescott Shopping Center and common areas are owned by Charleston I,
LP, and Harris Teeter leases store space as a tenant. (APA p. 284). Harris Teeter does not own,
maintain or control the parking lot where the injury occurred. The lease agreement defines
“common areas” to include sidewalks, curbs, ramps, and parking lots.” (APA p. 242). The lease
allows Harris Teeter to erect cart corrals but specifically provides that Charleston I, LP, as
Landlord, is solely responsible for maintenance of the common areas which include the parking

lot. (APA p. 244). Specifically, the lease agreement provides:

(a) Landlord shall keep (or cause to be kept) the Common Area in good order and
repair, safe, secure, reasonably clean and free of refuse, ice, snow and
standing water, adequately paved and striped for traffic flow, and lighted in
accordance with Exhibit B-1 during hours of dusk and darkness when the
Premises are open for business. Landlord's obligation shall include mowing
any undeveloped Outparcels and keeping the same in a condition consistent
with a first-class shopping center. (Ex. B, p. 244).

Appellant testified she has never seen Harris Teeter employees repair, maintain, or paint the

parking area. (H.T. pp. 26-27, 1. 21-4) The parking area is jointly used by the customers,





employees, and invitees of Harris Teeter and the other businesses located in the expansive
shopping center. (H.T. p. 24, 11. 7-19). The parking lot abuts the communal sidewalk.

After clocking out on October 30, 2021, Appellant was struck by a vehicle after exiting
Harris Teeter and while walking to her vehicle in the shopping center’s parking area. Appellant
agreed she would have been struck by the car regardless of where she parked that day. (H.T. p. 33,
1. 14-25). At the time of accident, Appellant was clocked out of work and heading home for the
day. (HT. pp. 23, 1l. 20-25). Harris Teeter did not provide transportation to Appellant or pay for
travel time. (H.T. p. 25, 1l. 12-15). Harris Teeter did not direct Appellant on how she traveled to
and from work or dictate a particular pathway to enter or exit the store. (H.T. pp. 24-25, 11. 24-12;
p. 27,11. 5-9) Appellant conceded she was not performing any work-related tasks at the time of the
accident. (H.T. pp. 23-24, 11. 20-3).

STANDARD OF REVIEW

The South Carolina Administrative Procedures Act (APA) governs the standard of judicial

review in workers' compensation cases. Lark v. Bi-Lo, Inc., 276 S.C. 130, 135, 276 S.E.2d 304,

306 (1981); Hargrove v. Titan Textile Co., 360 S.C. 276, 288, 599 S.E.2d 604, 610 (Ct. App.

2004). Under the APA, an appellate court's review is limited to deciding whether the Appellate
Panel's decision is unsupported by substantial evidence or is controlled by an error of law.

Hargrove v. Titan Textile Co., 360 S.C. 276, 289, 599 S.E.2d 604, 610-11 (Ct. App. 2004).

nQubstantial evidence is not a mere scintilla of evidence nor evidence viewed from one side, but
such evidence, when the whole record is considered, as would allow reasonable minds to reach the

conclusion the [Appellate Panel] reached." Shealy v. Aiken Cty., 341 S.C. 448, 455, 535 S.E.2d

438, 442 (2000); Pratt v. Morris Roofing. Inc., 357 S.C. 619, 622, 594 S.E.2d 272, 274 (2004).

An appellate court may not substitute its judgment for that of the agency as to the weight of the





evidence on questions of fact. Bentley v. Spartanburg County, 398 S.C. 418, 421, 730 S.E.2d 296,

297 (S.C. 2012) (citing S.C. Code Ann. § 1-23-380(5)). Specifically, “[i]n workers' compensation

cases, the Appellate Panel is the ultimate fact finder.” Shealy v. Aiken County, 341 S.C. 448, 455,

535 S.E.2d 4381 442 (S.C. 2000) (citing Hunter v. Patrick Constr. Co., 289 S.C. 46, 344 S.E.2d

613 (1986)). “The final determination of witness credibility and the weight to be accorded evidence

is reserved to the Full Commission.” Id. (citing Ford v. Allied Chem. Co., 252 S.C. 561,167 S.E.2d

564 (1969)). It is not the task of the appellate court to weigh the evidence as found by the Full

Commission. Id. (citing Ellis v. Spartan Mills, 276 S.C. 216, 277 S.E.2d 590 (1981)). This Court

must affirm the findings of fact made by the Full Commission if they are supported by substantial

evidence. Jordan v. Kelly Co., 381 S.C. 483, 486, 674 S.E.2d 166, 168 (2009).

Further, an appellate court may not substitute its judgment for that of the agency as to the
weight of the evidence on questions of fact. Bentley, 398 S.C. at 41, 730 S.E.2d at 298 (citing S.C.
Code Ann. § 1-23-380(5)). It has long been held by our courts that the Commission is empowered
to adjudicate credibility of witnesses and weight of evidence, and the courts will not disturb those
judgments. “It is not for this court to balance objective against subjective findings of medical
witnesses, or to weigh the testimony of one witness against that of another. That function belongs

to the Appellate Panel alone.” Potter v. Spartanburg Sch. Dist. 7, 395 S.C. 17, 24,716 S.E.2d 123,

127 (Ct. App. 2011) (quoting Roper v. Kimbrell's of Greenville, 231 S.C. 453, 461, 99 S.E.2d 52,

57 (1957)).

[SPACE LEFT BLANK INTENTIONALLY]





ARGUMENT

L. THE APPELLATE PANEL CORRECTLY FOUND THAT APPELLANT DID
NOT SUSTAIN AN INJURY BY ACCIDENT ARISING OUT OF AND IN THE
COURSE AND SCOPE OF HER EMPLOYMENT.

To be compensable under the South Carolina Workers’ Compensation Act, an injury by
accident must be one "arising out of and in the course of employment." S.C. Code Ann. § 42-1-
160(A) (2015). "In general, whether an accident arises out of and is in the course and scope of

employment is a question of fact for the [Appellate Panel]." Whigham v. Jackson Dawson

Commc'ns, 410 S.C. 131, 135, 763 S.E.2d 420, 422 (2014); Hartzell v. Palmetto Collision, 406

S.C. 233, 796 S.E.2d 145 (Ct. App. 2016).

A. Because Appellant was off the clock and had left Harris Teeter’s
premises at the time of her accident, the well-established coming and
going rule applies.

“The general rule in South Carolina is that an injury sustained by an employee away from
the Employer’s premises while on his way to or from work does not arise out of and in the course

of employment.” Howell v. Pacific Columbia Mills, 291 S.C. 469, 470, 354 S.E.2d 384, 385

(1987). This is because “an employee going to or coming from the place where his work is to be
performed is not engaged in performing any service growing out of or incidental to his
employment, and therefore, an injury suffered by accident at such time does not arise out of and

in the course of his employment”. Aughtry v. Abbeville School District #60, 332 S.C. 453, 504

S.E.2d 830 (Ct.App. 1998).
Necessarily then, the inquiry first turns to the threshold question of whether Appellant was

on Harris Teeter’s premises at the time of her accident. An employer’s “premises” encompasses






