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APPELLANT’S ISSUES PRESENTED

I;
Whether the court erred by admitting evidence about appellant being dressed in a “motorcycle
vest” or motorcycle clothing since motorcycle gang or motorcycle club affiliation evidence was

bad character evidence implying a criminal propensity on appellant’s part pursuant to State v.

Robinson, 438 S.C. 421, 882 S.E.2d 883 (Ct. App. 2023) which was highly prejudicial?

II.
Whether appellant’s conviction for pointing and presenting a firearm should be vacated since the
indictment returned by the grand jury erroneously named the decedent, Paul Mishoe as the victim
of the crime, where in fact the pointing and presenting a firearm charge involved a separate incident

involving Ryan Woodard, and this indictment consequently should have been quashed?





STATEMENT OF THE CASE

On the night of November 22, 2020, Stephen D. O’Hara (hereinafter “Appellant”) shot
victim Paul Mishoe (hercinafter “Mishoe”) in the throat from approximately 2-3inches away.
Appellant then followed after the only eyewitness to the crime, victim Ryan Woodard (hereinafter
“Woodard™), who fled into the of kitchen of the restaurant they had recently exited. After an
extended struggle, Woodard ultimately disarmed Appellant of his firearm and the police arrived
and arrested Appellant shortly thereafter.

Appellant was indicted for murder, possession of a weapon during the commission of a
violent crime, and pointing and presenting a firearm. On December 21, 2022, the State filed a
motion to amend the indictment for pointing and presenting, having noticed the clerical error of
naming Paul Mishoe as the victim, when the indictment should have named Ryan Woodard as the
victim. (Hearing Tr., p. 3). That motion was heard on November 15, 2023, and granted by the
Honorable Judge Benjamin Culbertson. (Hearing Tr., p. 8). Appellant proceeded to a jury trial
before the Honorable Judge Alex Hyman on January 8, 2024. At the conclusion of the trial the jury
found Appellant guilty of all charges, and Judge Hyman sentenced Appellant to 45 years
imprisonment for murder, 5 consecutive years imprisonment for possession of a firearm during the
commission of a violent crime, and 5 concurrent years imprisonment for the pointing and

presenting a firearm conviction. (Tr., p. 581).





STATEMENT OF FACTS

On the night of November 22, 2020, Appellant, Kim Schidwachter (Appellant’s wife)',
Mishoe, and Woodard were at the CW Wings restaurant and bar. Ms. Ashley Flowers (“Ashley™)
and Mr. Ketih Hester (“Keith™) were working at the bar that night. Prior to the crime, Woodard
was familiar and friendly with Appellant from previous nights at the bar and had positive
interactions with Appellant during the course of the night. (Tr., p. 132). Mishoe became acquainted
with Woodard and Appellant that night. Neither Ashley nor Woodard saw any negative
interactions between Appellant and Mishoe inside the bar, and Ashley testified that Mishoe was
watching the game and mostly keeping to himself that night. (Tr., p. 132-133; 175). In contrast,
Keith testified that he saw Mishoe put his hands on Kim’s butt, but that Appellant thereafter
introduced himself and informed Mishoe that Kim was his wife. Keith testified that the exchange
appeared to be in a joking fashion and that nothing confrontational appeared to come of it. (Tr., p.
162-163).

A combination of testimony and video surveillance sets out the events that later followed.?
At the end of the night, around midnight, Mishoe exited the bar alone. (State’s Ex. 49, at 0:07).
The surveillance footage does not have any audio. However, Appellant can be seen repeatedly
pointing in Mishoe’s direction and talking to his wife. She can be seen shaking her head
affirmatively and hurriedly exiting after him. (State’s Ex. 49, at 0:07).° Appellant remained in the

bar for a while longer. During that time he spoke with Ashley and Woodard, “cheered” Woodard’s

! The record sets forth that they were not technically married but had been together for many years.
Appellant refers to her as his wife, as do most of the mentions of her in transcript.

2 Though there is dispute as to the accuracy of the surveillance clocks, the events took place over
the course of about twenty-five total minutes. Citations to the video footage references the number
of seconds and/or minutes into each respective video clip, not the time of day.

3 As was argued in closing, the inference to be drawn here is that Appellant sent his wife out after
Mishoe. (Tr., p. 501).





drink approximately five times with his shot glass, drinks the shot, gives pats and hugs to three
other patrons, and appears to stagger a bit as he proceeds to walk out of the bar. (State’s Ex. 49, at
0:20-4:00). Approximately seven minutes later, Kim came back into the bar yelling that a fight
had broken out. Woodard exited the bar with Ashley and Keith to investigate. (Tr., p. 138; 160;
179; State’s Ex. 47, at 0:08-0:23).

Once outside, Woodard saw the end result of a tussle between Mishoe and Appellant and
he went to restrain Mishoe. He did not see any punches thrown by either individual and Mishoe
told him that everything was fine. That assertion appeared confirmed when Mishoe helped
Appellant up off the ground and the two shook hands and gave each other a hug. (Tr., p. 139-140).
Ashley’s testimony corroborated Woodard’s testimony, noting that Mishoe was not “on top of”
Appellant when they arrived outside. She added that Mishoe claimed Appellant pushed him, so he
pushed Appellant back. Ashley testified that Appellant instead claimed that he had simply tripped.
(Tr., p. 179-180). She offered anyone who might need it a ride home, but everyone said they were
fine. Appellant then put Kim into the car, and all but Woodard indicated that they were about to
leave. Woodard informed her that he would be coming back inside after finishing his conversation
[presumably with Mishoe|. (Tr., p. 181). Keith testified similarly and confirmed that Mishoe
helped Appellant up off the ground. (Tr., p. 160-161).

With the tussle resolved, Ashley and Keith went back inside the bar and were only outside
for about three minutes. (State’s Ex. 47, at 3:10-3:20). Woodard testified that Mishoe and
Appellant spoke for a minute, after which Mishoe walked away from Appellant and came to speak
with him. Mishoe was approximately 6 to 10 feet away and chatting with him when Appellant
“nonchalant[ly]” walked over to Mishoe, pulled out a gun, and shot him. (Tr., p. 140). Woodard

turned and ran back into the restaurant. (State’s Ex. 47, at 3:59-4:03; Tr., p. 141). Once back inside





he told Ahsley about the shooting and instructed her call the police. (Tr., p. 141) Video surveillance
showed Woodard starting to walk back toward the restaurant’s main exit. However, he quickly
stopped, turned around, and started to walk in the opposite direction, looking over his shoulder as
he went. (State’s Ex. 47, at 4:07-4:20). Appellant can then be seen following after Woodard just a
few seconds later. * (State’s Ex. 47, at 4:20-4:28; Tr., p. 141-143).

Woodard testified that he fled to the kitchen’s walk-in freezer and closed the door behind
him. (Tr., p. 143). A separate surveillance camera corroborated this testimony. (State’s Ex. 48, at
0:08). Appellant entered the kitchen with his gun re-drawn just ten seconds after Woodard. (State’s
Ex. 48, at 0:18) Appellant opened the freezer door and Woodard immediately stormed out of the
freezer, reached for Appellant’s gun, and began a protracted struggle over the weapon.® (State’s
Ex. 48, at 0:22). Woodard ultimately took control of the weapon (State’s Ex. 48, at 4:38-4:40).
After doing so he does not point the gun at Appellant. Instead, he attempted to deescalate the
situation by telling Appellant that he was not going to hurt him, that he was a good person, and by
trying to get an explanation from Appellant for what he did. However, Appellant never provided
an explanation. (Tr., p. 144). Appellant then gave Woodard a hug, similar to his behavior with
Mishoe. (State’s Ex. 48, 4:42-5:26).

As the conversation with Appellant ended, Woodard can then be seen stepping away from
Appellant without turning his back. He ultimately stepped out of the frame of the camera. (State’s
Ex. 48, 5:26-6:51). He testified that at that point he put the gun in a trash can (towel hamper, Tr.,

p. 251) and exited out the back door. There was a police cruiser outside and Woodard responded

4 Appellant did not have a gun in his hand at that time.

3 Woodard testified that he did not immediately see the gun when Appellant opened the freezer
door, but that he lunged out and restrained Appellant’s hands. In any case, the gun was clearly out.
Woodard testified that upon seeing the gun he considered the gun a threat, in addition to the
circumstances already before him. (Tr., p. 143; 157).
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safely by voluntarily putting his hands up and getting on the ground. (Tr., p. 144-145). Woodard
would later inform the officer where he put the gun. (Tr., p. 251).

While the struggle for the gun was going on in the kitchen, Ashley and Keith ran outside
to help Mishoe. Keith testified that he was clearly shot in the neck and that he tried to apply
pressure to the wound. He described Mishoe as attempting to crawl toward the restaurant’s
entrance and he was losing a “bunch of blood.” (Tr., p. 161-162). Keith did not see any weapons
near Mishoe. Keith saw Appellant walking back inside the restaurant and described Appellant as
appearing “calm, like he didn’t do nothing.” (Tr., p. 163). Ashley testified similarly, noting that
Appellant “was just blank.” When she got outside she saw Mishoe in a puddle of blood and Kim
driving off in her car. She called 911 and attempted to render aid. (Tr., p. 182).

The 911 call went out for a shooting victim, and officers were informed that the suspect
was still believed to be on the scene. Upon arriving certain officers attempted to aid the victim
while Officers Guyett, Cyr, and Davis began to clear the building and look for the suspect. The
CAD information provided a description of the suspect as being a man named Dennis, who was
wearing a motorcycle vest, and was blind in one eye. (Tr., p. 226; 245). Officer Cyr testified that
he recalled the description as being “white male wearing a black vest.” (Tr., p. 250). They entered
the restaurant through the front door with their guns drawn, cleared the main area, and then
demanded that individuals make themselves known in the kitchen. They heard a response from
someone saying “he’s in the bathroom.” In response, the officers pushed forward further, called

the person out, and noted that the individual fit the description of the suspect for the shooting,





based upon the motorcycle vest he was wearing.® They asked the suspect for his name, Appellant
responded with Stephen Dennis, and the officers then proceeded with the arrest. (Tr., p. 227).

Forensic evidence revealed that the gunshot was fired at Mishoe from a distance of
approximately 2-3 inches based upon the stippling around the wound. (Tr., p. 381). The bullet
struck him in the front of the neck, near the Adam’s apple and exited out the back of his neck,
severing his carotid artery. (Tr., p. 302; 379). Only one shell casing was found at the scene. (Tr.,
p. 311). No weapon was found on or near Mishoe’s body. (Tr., p. 304-305). Appellant suffered no
visible injuries, and the only other injury to victim Mishoe was to his thumbnail, but how and when
the injury occurred could not be determined. (Tr., p. 268-269; 385; 389).

Appellant’s Self-Defense Explanation

Appellant testified that he and his wife were riding his motorcycle and had gone to a
motorcycle bar earlier. However, they arrived in separate vehicles at CW’s Wings at around 8pm.
(Tr., p. 434-442). He testified that Mishoe spoke to him and told him that his wife “had a fat, juicy
ass.” Appellant testified that he took offense and responded to Mishoe that such was rude and
disrespectful, but that the exchange did not become violent. Appellant testified that Mishoe
apologized later and that they hugged to put an end to the matter. (Tr., p. 445-448).

Appellant testified that Kim left the bar in order to say goodbye to Mishoe. He paid his tab
and left as well, at which point Mishoe called him over to talk. Mishoe supposedly told Appellant
that he had embarrassed him inside and that Mishoe then pushed him down to the ground. (Tr., p.
448-450). He testified that Woodard intervened, no further aggression took place, and he told

Ashley that he had fallen. According to Appellant, he and Mishoe hugged again and everything

6 Officer Guyett also testified that one of Appellant’s eyes appeared significantly different than
the other, but that he had no way of knowing whether the eye was blind or not. (Tr., p. 227).

7





calmed down. However, Appellant testified that soon after, Mishoe reasserted his embarrassment
and called Appellant “a bitch.” Appellant testified that he turned to walk away and that was when
Mishoe struck him in the back of the head. Believing he would be struck again and fearing for his
life, Appellant immediately pulled out his concealed firearm and fired blindly backward,
ultimately striking and killing Mishoe. (Tr., p. 451-454). Appellant admitted that his wife was not
present at his trial and insisted that he could not retreat and had no choice but to shoot victim. (Tr.,
p. 470; 461). Appellant testified that Woodard walked back inside, and that he followed him
because he wanted to talk to him. Appellant admitted that he holstered his gun briefly, and that he
redrew his weapon because Woodard had mentioned that he had worked at a firearm company and
Appellant was fearful that Woodard might be armed and shoot him. (Tr., p. 454-456).

STANDARD OF REVIEW

“The admission or exclusion of evidence is a matter addressed to the sound discretion of
the trial court and its ruling will not be disturbed in the absence of a manifest abuse of discretion
accompanied by probable prejudice.” State v. Collins, 409 S.C. 524, 529-30, 763 S.E.2d 22, 25
(2014) (citing State v. Wise, 359 S.C. 14, 21, 596 S.E.2d 475, 478 (2004)). The trial judge is given
broad discretion in ruling on questions concerning the relevancy and admissibility of evidence,
and his decision will be reversed only if there is a clear abuse of discretion. State v. Alexander,
303 S.C. 377, 380, 401 S.E.2d 146, 148 (1991); State v. Clasby, 385 S.C. 148, 682 S.E.2d 892
(2009). “A trial judge's decision regarding the comparative probative value and prejudicial effect
of evidence should be reversed only in exceptional circumstances.” Collins, 409 S.C. at 534, 763
SE.2d at 28 (2014) (quoting State v. Adams, 354 S.C. 361, 378, 580 S.E.2d 785, 794

(Ct.App.2003)). An appellate court “review[s] a trial court's decision regarding Rule 403 pursuant





to the abuse of discretion standard and is obligated to give great deference to the trial court's
judgment.” Id.

The trial court's factual conclusions as to the sufficiency of an indictment will not be
disturbed on appeal unless so manifestly erroneous as to show an abuse of discretion. State v.
Tumbleston, 376 S.C. 90, 94, 654 S.E.2d 849, 851 (Ct. App. 2007) (citing State v. Baccus, 367
S.C. 41, 48, 625 S.E.2d 216, 220 (2006).

ARGUMENT

1. The trial court did not abuse its discretion in permitting the visual evidence of
Appellant’s attire because such evidence did not inform the jury that Appellant was
a member of a gang, and the record remained otherwise silent to the issue.

Issue as it was presented at trial

Appellant filed a pretrial motion seeking to exclude any and all references to Appellant’s
affiliation with the “Red Devils” motorcycle club on the grounds that such constituted inadmissible
bad act evidence relating to gang affiliation that was not relevant to the charged crimes. The scale
of the motion sought to suppress multiple forms of evidence including witness statements, 911
phone calis, surveillance footage, photographs, and physical evidence. (Tr., p. 56; 58; 59; 60, 61;
62; 63; 142; 143; 321; and 322). The trial court agreed that the reference to gangs or Appellant’s
membership to a gang was obviously inappropriate, but it then commented on the seemingly
unreasonable scale of desired suppressions that Appellant was demanding and that such would
require the scrubbing of every reference to the Red Devils from numerous photos (and video)
evidence.

The trial court ultimately granted Appellant’s motion in part. (Tr., p. 62). The holding
resulted in the exclusion of any mention of Red Devils, Red Devils Motorcycle Club/gang, or

Appellant’s membership thereto by witnesses and the redaction of the 911 tape to remove any





mention of gangs and the negatively connotated phrase “He’s a Red Devil”. (Tr., p. 58; 61-62; 96).
Testimonial references were therefore ordered to be limited to describing Appellant’s attire as a
motorcycle vest or motorcycle club vest, and the photographic, video, or physical evidence could
be admitted without Red Devil commentary. Even after the redaction of the 911 phone call,
Appellant reraised his objection, noting that the redaction satisfied the court’s order, but instead
argued that the manner of the redaction still drew attention to Appellant’s clothing. (Tr., p. 98-
100). The court noted the objection, but did not alter its original ruling. As the Solicitor noted,
Appellant’s effort was seeking to extend State v. Robinson and State v. Johnson well passed their
intended purposes and directives.
Discussion

The trial court was entirely within its discretion to limit and permit the evidence in question.
Prior cases like State v. Robinson and State v. Johnson do not provide guidance for the type of
dispute Appellant has raised. As such, there is no controlling authority that provides for an explicit
ruling when the evidence in question is not clearly demonstrative of gang affiliation. The limited
applicability of the law, which dictates that evidence of gang affiliation should be suppressed
(when not relevant to the trial) to avoid improper considerations by the jury was fully honored by
the Court, as its ruling removed all references to gangs, all negative connotations to “Red Devils”
by witnesses or recordings, and left only the visual jacket itself. As the record is completely
lacking in any indication to the jury that The Red Devils is a gang organization, there is no basis
for asserting prejudice.

Robinson and Johnson simply do not apply here. In both cases, the disputed issue addressed
whether the gang affiliation evidence was logically relevant to proving a fact of the crime. State v.

Robinson, 438 S.C. 421, 882 S.E.2d 883 (Ct. App. 2023), reh'g denied (Feb. 9, 2023); Johnson v.
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State, 433 S.C. 550, 860 S.E.2d 696 (Ct. App. 2021). Here the State readily agrees that gang
evidence is not relevant, but challenges Appellant’s claim on the basis that gang affiliation
evidence was never actually introduced at trial.

Appellant’s own argument demonstrates the weakness in his rationale: “the defense
contends that introduction of any evidence purporting to show the Defendant was a member of any
organization that the State considers a ‘gang’ is improper and thus should be barred from being
introduced in this case.” There is no evidence admitted at trial purporting to show that the State
considers [The Red Devils] a gang. Through multiple instances in the record, law enforcement’s
classification of the Red Devils as a gang appears to be an esoteric matter that was in no way
revealed to the jury. This is first demonstrated by defense counsel’s own argument, wherein he
stated: “[t]he police have, apparently, decided to classify the Red Devils motorcycle club as a
gang.” (Tr., p. 54). As can be inferred from defense counsel’s disapproving commentary and
syntax, the gang “classification” of the Red Devils is not a well-known fact. (Tr., p. 54). The State
follows by noting that knowledge of the classification comes from the NCIC database and that
such would not be coming in as evidence. (Tr., p. 56). Similarly, according to defense counsel, the
classification appeared to be an FBI decision — which falls well short of the false comparisons
defense counsel attempted to make by referencing the impropriety of using names like “Bloods”
and “Crips” as replacement terms for gangs. (Tr., p. 55). Those organizations are nationally,
historically, and notoriously recognized gangs that find references in television, music, and
literature. The same cannot be said about “The Red Devils,” and the very nature and prevalence of
motorcycle clubs detracts from the presumed negative connotations that Appellant insists exist.

This is a 404(b) matter and Appellant’s argument relies upon the presumption that there is

a bad act testimony in the form of gang affiliation presented the jury. However, the jury heard no

11





such evidence. All the jury knew is that Appellant was wearing a motorcycle vest with Red Devils
on it — but there was a total lack of direct or circumstantial evidence which would foster an
inference that Appellant was a member of gang or that the Red Devils are classified as a gang by
law enforcement. Motorcycle clubs number in the thousands in America — it is common
knowledge. It is also common knowledge that members of motorcycle clubs like to create names
and logos for their clubs, and members of those clubs (or often even simple independent
motorcycle enthusiasts) will wear leather vests with patches and regalia from rallies.

This is especially commonplace for a community like Horry County. Myrtle Beach has
hosted, “Bike Week,” one of the largest motorcycle rallies in the country, for approximately 85
years. Biker culture is not the startling or presumptively lawless behavior that Appellant attempts
to suggest it is, and the trial court’s reasoning for its ruling reflected that reality by noting that “just
like you said, there is law enforcement in motorcycle clubs. . .” (Tr., p. 62). Appellant’s jacket is,
for point and purpose, stereotypical biker attire absent evidentiary commentary, and in this case
Appellant’s attire was relevant evidence because it allowed for the identification of Appellant in
the surveillance footage, the description of Appellant to police officers during their approach to
the bar, and their identification of Appellant as the suspect of the crime when clearing the building
with guns drawn. (See Tr., p. 59-60). This was especially important in light of testimony from
Officer Guyett that suggested Appellant tried to mislead the officers toward the bathroom, possibly
to avoid capture. The law prohibiting reference to gang affiliation is intended to be a shield against
improper considerations by the jury, but Appellant is attempting to use the law as sword to attack
numerous forms of relevant and appropriate evidence. That is not appropriate. The trial court’s

consideration of the evidence was proper.
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In the alternative, even if error did arise from the trial court’s decision, such error was
harmless. It is undisputed that Appellant pulled the trigger and shot Mishoe. There is eyewitness
testimony detailing how the shooting was committed with zero provocation or need for self-
defense, and Appellant redrew his pistol and followed that same eyewitness away from the shooting
scene into the walk-in freezer of the restaurant before the eyewitness bravely and smartly wrestled
the gun away from Appellant. Appellant’s explanation of self-defense fails to satisfy the necessary
legal elements and otherwise lacks any credibility. “Whether an error is harmless depends on the
particular circumstances of the case. No definite rule of law governs this finding; rather the
materiality and prejudicial character of the error must be determined from its relationship to the
entire case. Error is harmless when it could not reasonably have affected the result of the trial.”
State v. Reeves, 301 S.C. 191, 193-94, 391 S.E.2d 241, 243 (1990). Any alleged error from
Appellant’s motorcycle jacket could not have reasonably affected the result at trial.

There is nothing within the record evidence tending to establish “Red Devils” as carrying
a history of bad acts or bad character evidence, the trial court appropriately redacted and prohibited
mentioning Red Devils in any negative connotation, and Appellant cannot support its “gang
affiliation” argument without such evidence. The trial court struck an appropriate balance of the
concerns of the parties and was fully within its discretion to limit and admit the evidence in
question. The decision should be affirmed.

2. The court did not err in granting the State’s motion to amend the pointing and
presenting indictment.

Issue as it was presented at trial
A motion hearing was held before the Honorable Judge Benjamin Culbertson on November
15, 2023. The State originally drafted the pointing and presenting indictment against Appellant

with the primary victim, Paul Mishoe, as the listed victim. While this is certainly demonstrated by
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the evidence against Appellant, in light of Mr. Mishoe’s murder via a gunshot wound to the neck,
the intent of the State was to list Mr. Ryan Woodard as the victim for the charge. The charge arises
from Appellant’s actions just mere seconds after Appellant shot Mishoe and followed Mr.
Woodard into the restaurant’s kitchen.

As of December 21, 2022, the State had a pending motion to amend the indictment and
correct the clerical error on this matter for nearly a full year. However, Assistant Solicitor Walter
had difficulty getting Appellant’s prior lawyer’s office to respond to the motion. Ultimately,
Appellant’s prior counsel, Mr. Aylor, passed away and the case was transferred to Mr. Spratlin
with the public defender’s office. Mr. Spratlin conceded that he was “not surprised” by the need
for the motion. He argued instead that the amendment was improper because it would not reflect
the charge returned by the Grand Jury. Appellant relied upon State v. Bryson and State v. Gentry
for its argument. In reply, the State noted that Bryson dealt with a circumstance where the
amendment was being sought on the day the trial was beginning, and that such was contrary to the
key purpose of indictments: notice of the charge. The court granted the motion, noting that it is a
notice requirement, and notice had been satisfied. (Hearing Tr., p. 1-9).

Discussion

Appellant seeks to rely upon form over both function and substance by questioning what
the Grand Jury heard in its presentation. What Appellant disregards is 1) they were on notice of
the need and purpose or the amendment for more than a year before trial, 2) the hearing granting
the amendment took place nearly two months before trial, 3) the evidence establishing the crime
was part of the original murder, and the surveillance footage makes clear that Appellant presented
the firearm to Woodard, which provoked a prolonged struggle for the weapon that Woodard

ultimately won. As Appellant concedes that he was on notice of the need for the amendment, the
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substance of the change, and the evidence that would ultimately support the charge, there is no
basis for reversing the trial court’s decision. The Court of Appeals in State v. Tumbleston

summarized the issue well:

As our supreme court recognized in Gentry, the subject matter
jurisdiction of the circuit court and the sufficiency of an indictment
are two distinct concepts. Gentry, 363 S.C. at 102 n. 6, 610 S.E.2d
at 499 n. 6 (“[PJresentment of an indictment or a waiver of
presentment is not needed to confer subject matter jurisdiction on
the circuit court.”). “Subject matter jurisdiction is the power of a
court to hear and determine cases of the general class to which the
proceedings in question belong.” Gentry, 363 S.C. at 100, 610
S.E.2d at 498; Pierce v. State, 338 S.C. 139, 150, 526 S.E.2d 222,
227 (2000); Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442
S.E.2d 598, 600 (1994); see also S.C. Const. art. V, § 11 (providing
circuit court “shall be a general trial court with original jurisdiction
in civil and criminal cases, except those cases in which exclusive
jurisdiction shall be given to inferior courts, and shall have such
appellate jurisdiction as provided by law™).

“However, an indictment is needed to give notice to the defendant
of the charges against him.” Gentry, 363 S.C. at 102 n. 6,610 S.E.2d
at 499 n. 6. (Emphasis added).

A ruling on a timely objection, before the jury is sworn, that an
indictment is not sufficient will result in the quashing of the
indictment unless the defendant waives presentment to the grand
jury and pleads guilty.

An indictment is sufficient if the offense is stated with [enough]
certainty and particularity to enable the court to know what
judgment to pronounce, and the defendant to know what he is called
upon to answer and whether he may plead an acquittal or conviction
thereon. The true test of the sufficiency of an indictment is not
whether it could be made more definite and certain, but whether it
contains the necessary elements of the offense intended to be
charged and sufficiently apprises the defendant of what he must be
prepared to meet.
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State v. Tumbleston, 376 S.C. 90, 95-99, 654 S.E.2d 849, 853 (Ct. App. 2007).

The indictment is a notice document. Appellant was fully notified of the charge against
him and the evidence supporting them, and the court’s subject matter jurisdiction is no longer
dependent upon the indictment. State v. Gentry, 363 S.C. 93, 102, 610 S.E.2d 494, 500 (2005).
Appellant has failed to demonstrate an error by the trial court in permitting the amendment and
Appellant’s conviction should be affirmed.

CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that the judgments, convictions,

and sentences of the trial court should be affirmed.

Respectfully submitted,

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

MELODY J. BROWN
Senior Assistant Deputy Attorney General

W. JOSEPH MAYE
Assistant Attorney General
S.C. Bar No. 100851

HON. JIMMY A. RICHARDSON, II
15th Circuit Solicitor’s Office
P.O.Box 1276

Conway, SC 29528

BY:.s/ W. Joseph Maye
W. Joseph Maye

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211-1549
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