THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY RE C K EVE@ }

Court of Common Pleas 0CT 11 2013

The Honorable Steven H. John, Circuit Court Judggc COUI tot ADDBE'Q

Case No. 2013-CP-26-0423

GAYLOR, INC. OF NORTH CAROLINA, APPELLANT,

PC CONSTRUCTION OF GREENWOOD,
INC. AND SAFECO INSURANCE
COMPANY OF AMERICA, RESPONDENTS.

AMENDED NOTICE OF APPEAL

Gaylor, Inc. of North Carolina ( hereinafter “Géylor”) appeals the judgment of the
Honorable Steven H. John dated August 26, 2013, granting Summary Judgment to PC
Construction of Greenwood, Inc. (hereinafter “PC”) on Gaylor’s Counterclaims. The order being
appealed, which granted Summary Judgment to PC on Gaylor’s Counterclaims, was read in open
court on August 26, 2013, following the hearing of PC’s Motion for Summary Judgment.
Appellant received a copy of the “Form 4: Judgment in a Civil Case” on September 6,2013. The
“Form 4: Judgment in a Civil Case” was signed by Judge John on August 26, 2013 and filed on
August 29, 2013, and it is attached and incorporated with this Amended Notice of Appeal as

Exhibit “A.” Appellant received a copy of the long-form Order granting Summary Judgment to PC



on September 24, 2013. The long-form Order, whicﬁ was signed by Judge John and filed on
September 4, 2013, is attached and incorporated with this Amended Notice of Appeal as Exhibit
“B.” Gaylor hereby gives notice of its Appeal of the orders attached and incorporated as Exhibits
“A” and “B” to this Amended Notice of Appeal, and Gaylor also gives notice of its Appeal of the
granting of Summary Judgment to PC in open court on August 26, 2013.

Respectfully submitted this 8™ day of October, 2013.

ANDERSON JONES, PLLC

M. Canpliat,
M. Caroline Lindsey
P.O. Box 20248
Raleigh, NC 27619
Telephone: (919) 277-2541
Facsimile: (919) 277-2544
Attorney for Gaylor, Inc. of North
Carolina, Appellants
Attorney for Western Surety
Company

Other Coﬁnsel of Record:

E. Wade Mullins, III, Esquire

Matthew Stabler, Esquire

BRUNER, POWELL, WALL & MULLINS, LLC
1735 St. Julian Place, Suite 200

Columbia, SC 29204

Telephone: (803) 252-7693

Facsimile: (803) 254-5719

Attorneys for PC Construction, Inc. and Safeco Insurance Company of America, Respondents



CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing Amended Notice of Appeal via
Certified Mail, Return Receipt Requested, CMRRR# 7012 1640 0001 4439 6055, postage prepaid,

at the following address: gy @EHVE@
LW W 1

Matthew Stabler, Esquire

[al
E. Wade Mullins, IIT, Esquire 0CT 11 2013
BRUNER, POWELL, WALL & MULLINS, LLC \
1735 St. Julian Place, Suite 200 SC COUI t Of Appea|S
Columbia, SC (29204)

Telephone: (803) 252-7693

Facsimile: (803) 254-5719

Attorneys for PC Construction of Greenwood, Inc. and Safeco Insurance Company of
America, Respondents

This the %“A day of October 2013.

ANDERSON JONES, PLLC

M. oy leedler,,
M. Caroline Lindsey, SCSB #7534
Attorney for Gaylor, Inc. of North Carolina,
Appellant
Attorney for Western Surety Company
Post Office Box 20248
Raleigh, NC 27619
Phone: 919-277-2541
Fax: 919-277-2544
clindsey@andersonandjones.com




ANDERSON JONES, PLLC

1305 NAVAHp DRIVE - SUITE 303 PosT OFFICE Box 20248
Raleigh, NC | 27609 Raleigh, NC 27619
TELEPHGONE (919) 277-2541 FACSIMILE (919) 277-2544

October 8, 2013 | @ECEEVE@

VIA US MAIL 0CT 11 ppp9
South Carolina Court Of Appeals N

. V. Claire Allen — Deputy Clerk of Court of Appeals SG COun Ot A
1205 Pendleton Street _ meals

Columbia, SC 29201

Re: PC Constructlon of Greenwood, Inc. and Safeco Insurance Company of America v.
Gaylolr, Inc. of North Carolina and Western Surety Company
Horry County, South Carolina Case No.: 2013-CP-26-423
AJ File No.: 12-1837

Dear Ms. Allen:

. The following items are enclosed for your review and 'ﬁ'le:

No. of Items Description

1 Original and two copies of Amended Notice of
Appeal

1 - Original and two copies of Affidavit of Service

1 Self-addressed, stamped envelope enclosed

REMARKS: If the above documents meet your appfoval, please file the same and return the
copies to our office in the self-addressed, stamped envelope provided. If you have any questions
or concerns, please contact me or Caroline Lindsey at (919) 277-2541.-

Leslie L. Ward, NCCP ‘
Paralegal for M Caroline LGdsey, Attorney Jor Plaintiffs

cc: Carolme Lmdsey_ - ,
* Andy Anderson

. v
TF:  10/15/13

N:\Gz;ylor, Inc. of the Carolinas\PC Construction\Appeal\100813.Amended Notice of Appeal. AffSve. SC-AppealsCourt.lot.doc
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals
APPEAL FROM HORRY COUNTY RE C E HV ng 5 }
Court of Common Pleas R ¥ 3
0CT 11 2013
The Honorable Steven H. John, Circuit Court Judge
5C Court ot Appeais
' Case No. 2013-CP-26-0423
|
GAYLOR, IN;C. OF NORTH CAROLINA, APPELLANT,
:
' V.
PC CONSTRUCTION OF GREENWOOD,
INC. AND SAFECO INSURANCE
COMPANY OF AMERICA, ’ RESPONDENTS.

| AFFIDAVIT OF SERVICE OF NOTICE OF APPEAL

I
The ur%dersigned attorney for Appellant, being first duly sworn, deposes and says:

1. That the Respondents, PC Construction of Greenwood, Inc. and Safeco Insurance
Comp!any of America, c/o Matthew Stabler, Esq. & E. Wade Mullins, Esq., Bruner
Powell Wall & Mullins, LLL.C, 1735 St. Julian Place, Suite 200, Columbia, SC 29204
has been duly served with process of Notice of Appeal in this action in accordance with
the North Carolina Rules of Appellate Procedure by certified mail. Attached hereto as
Exhibit “A” is a true and accurate copy of the USPS Certified Mail “green card”
numbe’red 7012 1640 0001 4439 5959 showing receipt of service by defendant. Also
attached as Exhibit “B” is a true and accurate copy of the USPS delivery confirmation
showmg receipt of service by defendant on September 30, 2013.

1

IN WITNESS WHEREOF, I have hereunto set my hand and seal, this Z day of
October 2013.



ANDERSON JONES, PLLC

o “\ul“i:“"m,,, - 4 -
Sy,

Sworn to and subscribed before

SEP R4S % M. Caroline Lindsey, SCSB # 75
§ Attorney for the Appellant

Post Office Box 20248

; _ Raleigh, NC 27619

o N & Phone: 919.277-2541

| / 24295 “ }fi‘l’ ? Fax: 919.277-2544

MY CO}(/IMI?ISION EXPIRES




CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing Affidavit of Service of Notice of Appeal
via USPS Regular Mail, postage prepaid, at the following address:

Matthew Stabler, Esq.

E. Wade Mullins, III, Esq.

Bruner, Powell, Wall & Mullins, LLC
1735 St. Julian Place, Suite 200
Columbia, SC 29204

Respondents

Attorneys for PC Construction of Greenwood, Inc. and Safeco Insuranczé?pany of America,
A4

This the 8/‘(,‘ day of October, 2013.

CEIVE

OCT 11 pg13
SC Court ot Anpeals

ANDERSON JONES, PLLC

M Crliny  Lontd e
M. Caroline Lindsey, SCSB #753
Attorney for Gaylor, Inc. of NorthCarolina,
Appellant A
Attorney for Western Surety Company
Post Office Box 20248
Raleigh, NC 27619
Phone: 919-277-2541
Fax: 919-277-2544
clindsey@andersonandjones.com
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S FORM 4
STATE OF SOUTH CAROLINA . JUDGMENT IN A CIVIL CASE
COUNTY OF HORRY : CASE NUMBER 2013CP2600423

IN THE COURT OF COMMON PLEAS _-
PC Construction Of Safeco Insurance Company | Gaylor Inc Of North Western Surety
Greenwood Inc A of America Carolina Company -

# 1+
w

PLAINTIFF(S) DEEE NDANT(S)
Attorney for: [:I Plaintiff mDefendant

Submitted by: CLERKOFCOURT ‘ [] Self-Represented Eigantss
DISPOSITION TYPE (CHECK ONE) r;_;r—,; S ‘:-3

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried an@@rdx@udcxﬁ?:

DECISION BY '}'HE COURT. This action came to trial or hearing before the court. The issues have;:ean tnggor l@@nd a
_ decision rendered. [:] SeePage 2 for additional information, . :
ACTION DISMI;SSED (CHECK PEASOM . 3 Rule 12(b), SCRCP; - [JRule 4%:5, SCWP (ﬁl Nonsux(), ‘
.[J Rule 43(k), SCRCP (Settled); [ Other: i -
ACTION S’I‘RICKEN (CWECXREASON) -[J Rule 40() SCRCP; O Bankruptcy‘ 2
[ Binding arbltratton, subject to right to restore to confirm, vacate or D Other:

modify arbitration: award
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)

DAfﬁrmed, E]Rcversed [:]Rcmanded, [:]Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOT[FYING LOWER COURT, TRIBUNAL, OR ADM[N[STRATIVE AGENCY OF THE
CIRCUIT COURT RUUNG IN THIS APPEAL.
IT IS ORDERED. AND ADJUDGED: [X] See attached order; (formal order. to follow) [ Statement of Judgment by the Court:

i
l
I

O O 0oxQ

MOTION FOR SUMMARY JUDGMENT GRANTED. PROPOSED FORMAL ORDER TO FOLLOW BY EMAIL
FROM ATTORNEY WADE MULLINS WITHIN 7 DAYS.
MOTION TO ADD PARTY. DECIDED UNDER MOTION FOR SUMMARY JUDGMENT.

. : ORDER INFORMATION

" This order [ ] ends dom not end the case.
Addmonal Information for the Clerk:

' - INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects. title to. real or personal property or if any amount should be enrolled If

{here is no judgment information, Indicate “N/A” in one of the boxes below )
Judgment in’ Favor of Judgment Against Jngment Amount To bg Enrolled”
(List name(s) below) (List-name(s) below) ~_(List amount(s) below)
NA | N/A __IN/A

|
If applicable, describe the property, including tax map information and address, referenced in the order:
i

arowucn T T EXHIBIT A

SCCA SCRCP Form 4C (Rcv:sed 3/2013)
\Lor 2




h 29260110 [ 27619

The judgment mfoxlmatlon above has been provided by the submitting party. Dlsputcs concerning the amounts contained
in this form may bc addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or laddxtlonal taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the glerk. Note: Title abstractors and _researchers should refer to the official court order for

judgment details. l

| ' . 2129 8/26/2013
Circuit Court Jude¢ STEVEN H. JOHN ﬂ < Judge Code Date

| v
‘ ' For Clerk of Court Office Use Only

|
* “This judgment was enltened on, and a copy mailed first class or placed in the appropnatc at:omey s box on, to attorneys of record or

o parties (when appearing pro se) as follows:

Edward Wade Mullins IIT PO Box 61110 Columbta. SC. . Margaret Caroline Lindsey PO Box 20248_Raleigh, NC

. MATHEWH STABLER

ATTORNEY(S) FOR THE PLAINTIFF(S) ‘ ArrokNEY(s_) FOR THE DEFENDANT(S)
Court Reporter DIXIE EUBANK - Melanie Huggins-Ward - Clerk of Court
-
-
:
!
!
|
i
|
i
|
|
. CPFORM4Cm | | EXHIBIT A

SOCA SCRCP Form 4C (Revised 3/2013)

| - QGF’Z-

Y —



STATE OF SiOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. A )
COUNTY OF HORRY ) Case No.: 2013-CP-26-423
1 )
PC Construct:ion of Greenwood, Inc., and )
Safeco Insurance Company of America, ) _
) ) oo
Plaintiff, _ ) o @
\ ) o
vs. ) ES
| ) )
Gaylor, Inc. oif North Carolina and Western ) ORDER -
Surety Company ' ) 2 -
) e
Defendants. ) <

- "”"I‘HIS"EF/II&'I'I'EK”&:T{E'b_é_f'd}é“.ﬁiEfbl:"é "hearing on August 26, 2013 for argument on'a
Motion for Smeary Judgment filed by Plainti&;: PC Construgtion of Greenwb_od, Inc. (“PC
Construction”) and Necessary Party Plaintiff Safeco Insurance Company of America (“Safeco™
as to counterclfaims asserted by Defendant Gaylor, inc. of North Carolina, E. Wade Mullins, III, -
Esquife and Mlatth'ew H. Stabler, Esquire appeared on behalf of PC Constructior.x and Safeco. M.
Caroline Lindsey, Esquire appeared on behalf of Gaylor, Inc. of North Carolina. Based upon the

pleadings, affidavits, memoranda of law, applicable law, and arguménts of counsel, I make the

following Findings of Fact and Conclusions of Law:
1 Factual and Procggural History
" PC Co}nstmctiOn desired to bid on a coniract with Coastal Carolina Uniyersity (the
“Owner™) to construct the Coastal Carolina Student Recreétion/Convocatibn -Center, State
Project No.: Pf17-9557-MJ, in Horry County, Soutfh Carolina (the “Project”). PC Construction
solicited bids firom subcontractors for the various trades needed to complete the Project. Gaylor,
Inc. of North :Carolina submitted a bid for the electrical portion of the Projcét in the name

“Gaylor, Inc. Qf Norih Carolina.” PC Construction was the successful bidder for the Project and

l .
| EXHIBIT 5




entered into q contract with the Owner on or about May 20, 2010. Safeco issued a payment bond
for the Projeét naming PC Construction as principal and Safeco as surety. On or about July 8,
2010, PC Co:nstruction entered into a subcontracf 'with Gaylor, Inc. of North Carolina fqr the |
electrical pbrt;fon of the Project. |
On January 18, 2013, PC Construction ﬁled- suit against Gaylor, Inc. of North Carolina
for breach of fhe subcontract and for indemm;ty. By consent of the parties, Safeco was added as

a Necessary l;’arty Plaintiff. Subsequently, on or-about April 3, 2013, Gaylor, Inc. of No&h

1

Carolina serve;d its Answer and Compulsory Countérclaims against PC Construction and Safeco.

"“Oﬁ‘_Aeril‘18,"i"20’1'3“,"'PC”‘C"Ei"ﬁ's_tfﬁé'ﬁb_ﬂ“ﬁléa"' an Aménded ‘Complaint naming Western Surety
Company, Ga)illor, Inc. of North Carolina’s performance bond surety, as an additional defendant.
After filing ani| initial Answer to the Amended .Comp:l_aint, onor aboﬁl May 16, 2013, Gaylor, Inc.
of North'Caro:lina serve_dAits Amended Answer ané Counterclaims to the Amended Complaini.
Gaylor, Inc. %of North Carolina raises four couinterclaims: breach of ooniract and unjust
enrichment causes of action against PC' Construc:'ti'oﬁ, a claim on the payment bond against
Safeco, and a !%:laim against PC Construction and Séfeco for 'anbrncys’ fee under. S.C. Code Ann.
§§ 27-1-15, i9-5-10 & 38-59-40. In all filed Replies to Gaylor Inc. of North Carolina’s
Co_untetclaims z'a‘nd Amended Counterclaims, both ?C Construction and Safeco raise S.C. Code
Ann. § 40-11-3170 as an afﬁmiative defense.

On May 2, 2013, PC Construction and Safeco filed a-Motion for Summary Judgment on
‘the grounds that Gaylor, Inc. of Nonh Carolma s Counterclaims cannot be pursued because |
“Gaylor, Inc. <|)f North Carolina” is not licensed to do busjness as a contractor. The name
appearing on C?aylor, Inc.. of North.Carolina"s Mechanical ConFractor’s license is “Géylor, Inc.”

|
The name appearing on the subcontract with- PC Construction is “Gaylor, Inc. of North

Page 2 of 6 EXHIB {T -%
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Carolina.” Qaylor, Inc. is an Indiana corporation. -When Gaylor, Inc. registered with the North
Carolina Séczretary of State to do business in thatiz State,_ it could not register under the name
“Gaylor, lnc.?’ as another, unrelated entity already. (;perated under that name. Gaylor, Inc. chose

| : '
to register to do business in North Carolina as “Gaylor, Inc. of North Carolina.” The day of the
 hearing, Gaylor filed a Motion to reform the subcontract to change the name on the subcontract

from “Gaylor, Inc. of North Carolina” to “Gaylor, Inc Gaylor, Inc. of North Carolina requested

. | . : . . . . ,
‘a continuance so that its Motion could be heard: simultaneously with PC Construction and

Safeco’s Moti'on.

~ Standard 0fRev1ew -

: Summlary judgment is Vapproprlate when it is clear there is no gehuine issue of material
fact and the m:oving party is entitled to judgment as @ matter of law. Quality Towing, Inc. v. City
of Myrtle Bed;ch 340 S.C. 29, 33, 530 S.E.2d 369 371 (2000V) (citations omittéd) “Under Rule
56(c), SCRCP the party seeking summary judgment has the initial burden of demonstrating the
absence of a gcnume issue of material fact.” Hedgepath v. Am. Tel. & Tel. Co., 348 S.C. 340,
354, 559 S.E.?Id 327, 335 (Ct. App. 2002) (citations iomitted). “Once the moving party carries its
initial burden, the opposing party must, under Rule 56(}:), do more than simply show that there is
some metaphysical doubt as to the material facts t)ut must come forward with specific facts
showing that there lS a genuine issue for trial.” Jd. (quotmg -Matsushita Elec. Indus. Co. v. -
Zenith Radio Corp 475 U.S. 574, 586-87 (1986)). (mtemal quotations omitted) (emphasxs and
italics in ongllnal). “In determining whether any tnable issue of fact exists, as will preclude
summary Judglment the evidence and all mferences whxch can be rcasonably dtawn therefrom

must be vxewed in the llght most favorable to the non-moving party. Vermeer Carolma s Inc. v.

EXHIBIT 1B

‘ Page 3 of 6 A




_Wood/Chuck'Chipper Corp., 336 S.C. 53, 59, 518 S.E.2d 301, 304 (Ct. App. 1999) (citations
omitted).

Conclusion$ of Law

PC Cc])nstruction and Safeco filed their Motlon for Summary Judgment on May 2, 2013.

|
- At the hearing August 26, 2013, on PC Construction and Safeco’s Motion, Gaylor, Inc. of North

Carolina requested a continuance so that the Motion they had filed that day requesting
reformation of the subcontract could be heard simul{aneously with PC Construction and Safeco’s

Motion. Given this delay and the prejudicé to PC Construction and Safeco in-del'aying a hearing

on their’ Monon, T find Gaylor, Inc. of North Carolma s request for a continuance untimely and

deny the same'

Pursua_n’t to S.C. Code-Ann;'§, 40-11-370(B), “(ilt is unlawful to engage in construction'

under a name| other than the c_xad name which appears on the liécnse issued pursuant to this
chapter [Chap&er 11 of Title 40].” Pursuant to S.C. Code Ann. § 40-11-370(C). “[a]n entity that
~ enters into-a contract (o engage in construction in a name other than the name that appears on its

license may not bring an action either at law or in equity to enforce the provisions of the

- contract.” “U pd_cr the plain meaning rule, it is not the court’s place to change.the meaning of a
- clear and unanilbiguous statute.’-’ C-Sculptures, LLC v. Brown, 403 S.C. 53, 56, 742 S.E.2d 359,

361 (2013) (qiuoting Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000)‘). The
: statute at issue “is plain and unambiguous, and conveys a clear and definite meaning . . ..” C-

'Sculptures, LLC, 403 S.C. at 56, 742 S.E.2d at 361.

S.C. Code § 40-11-370 is not confusing and is clear on its face. It is not ambnguous

|
Although the Iresult of enforcmg_thls statute may be harsh in some ‘circumstances, there is no

|

! “Engaging in construclxon includes marketing, advertising, usmg site signs, and submitting contracts.” S.C. Code

Ann. § 40-11-370(B)
.Lu’&HiBiT _&_

Page 4 of 6
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need, nor does the Court have any leeway, to resort ‘io considerations of fairness or public policy.
South Carolma courts have repeatedly enforccd thz statutory scheme that prohibits unlicensed

contractors or lxcensed contractors who do not adhere to the licensing statutes from enforcmg

contracts. Sele, e.g., C-Sculptures, 403 S.C. 53, 742 S.E.2d 359 (general contractor operating -
{
omside of license category cannot enforce contract); Duckworth v. Cameron, 270 S.C. 647, 244

S.E.2d 217 (1978) (unlicensed homebuilder prohibited from enforcing .contract -with owner by

statute); see a‘lso Wagner v. Graham, 296 S.C. 1, 3, 370 S.E.2d 95, 96 (Ct. App. 1988) (“The

!
Court has con'sistemly honored the statute even thoygh the result in some of the cases appears to

“be drastic.”) (regarding analogous section dealing iwith residential homebuilders). The Court

must enforce the legislature’s will as expressed in this p[aihly written statute.
The Squth Carolina Board of Labor, Licensizg; and Regulafibn_iséued thé license used by
Gaylor on thel Project to “Gaylor, Inc., 11711 N. College Ave. #150, Carmcl,.lndiana 46032.”'
The subcontrag:t with PC Construction was in the n@e of “Gaylor, Inc..of North Carolina, 1200
| Corporation Plarkway; Suite 115, Raleigh, _Nonh_ Carolina 27610.” Gaylor, Inc. of North

~Carolina entered into a contract in a name-other than the name appearing on its mechanical

hoense Gaylor Inc of North Carolina’s argument that its name appears on the contract but is
simply followed by additional 1nfor1nat10n is unavalling. When read as a whole, it is clear that
S.C. Code Anln § 40-11-370 requires an entity to use the exact name appearing on its license.
The Court carlmot ignore the fact that “Gaylor, Inc. of North Ca‘rolina” is the name on the
subcontract 'and that “Gaylor, Inc.” is the na'me on the mechanical license. Gaylor, Inc. of North
| Carolina’s argtilmcnt that PC Construction drafied the subcontract and should not be entitled to
‘rely upon S.C. ICode: Ann. § 40-11- 370 is s:mxlarly unavaﬂmg This statute is mandalory, and the

parties are not.!allowcd to agree to alter its affect or contract around it. See Wagner v. Graham,

i SAHIBIT &
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296 S.C. 1,370 S.E.2d 95 (CtA. App. 1988) (holding estoppel on the grounds that the homeowner
knew the residential builder was unlicensed at the time of contracting is not a defense to a similar
statute 'relatinglg to residential h-ome builders, reasoning-that “[i]f one might avoid the impact of
the statute by Iapplying the law of estoppel, one coilld, by a similar reasoning, avoid the act by

agreement between the Contractor and Homeowner.").

Because Gaylor, Inc. of North Carolina entered into a contract to engage in construction

in a name other than the name that appears on its license, it may not bring an actioneither at law

or in equity to; enforce the provisions of the contract. Therefore, Gaylor, Inc. of North Carolina

" “caniiot pursuelits countérclaims against PC Construction or Safeco. Therefore, it is ORDERED —~ 7"

that PC Construction and Safeco’s Motion for Summary Judgment as to Gaylor, Inc. of North

Carolina’s counterclaims is GRANT_E_D.

Resident Judge
! ' Fifteenth Judicial Circuit

o
September i, 2013

C@W /, South Carolina

!




