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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Board of Field Officers of the Fourth
Brigade, Mark Calhoun, F. Preston Wilson,
and Andrew Pickens Calhoun,

V.

Members of City Council of The City of
Charleston, South Carolina, Caroline Parker,
Kevin Shealy, Jason Sakran, Robert M.
Mitchell, Karl L. Brady, Jr., Stephen
Bowden, Peter Shahid, Jr., Michael S.
Seekings, Perry K. Waring, William Dudley )
Gregorie, and Ross A. Appel, and The City )

)
)
)
)
)
)
)
)
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)
)
)
)
)
)
)
)

Of Charleston, South Carolina, The )
Honorable Alan Wilson, Attorney General )
For the State of South Carolina, the )

Honorable John Tecklenburg, Mayor of the )
City of Charleston, South Carolina,

Respondents.

N N N N

This matter came before the Court on September 6, 2023, on the City of Charleston
Respondents’ Motion to Dismiss. Present for the hearing were Petitioners’ counsel, Bill Connor
and Rob Varnado, as well as counsel for the City of Charleston Respondents, Armand Derfner,
Jonathan Altman, Will Cook, Julia Copeland, and Katie Monoc.
incorporated into the record, and oral arguments were heard. After careful consideration of filings,

submissions by the parties, oral argument, and the applicable law which governs this dispute, the

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASE NO.: 2022-CP-10-05123

ORDER

Court hereby GRANTS IN PART the City of Charleston Respondents’ Motion to Dismiss.
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RELEVANT BACKGROUND

In the late 19" century, a private group known as the Ladies’ Calhoun Monument
Association erected a statute of former Vice President and U.S. Senator John C. Calhoun on a
portion of Marion Square in the City of Charleston. The statue depicted Calhoun seated and
included the numbers 1782 and 1850 (his birth and death dates) and the words “TRUTH JUSTICE
AND THE CONSTITUTION.” In 1898, having achieved its goal and preparing to disband, the
Association presented the Monument to the City of Charleston, which thereafter maintained it in
its Marion Square location for many years.

In 2020, the City of Charleston removed the statue after City Council voted to do so.
Several members of the general public — three individuals and a fraternal organization — asked this
Court to order the City to restore the statue. They allege in three causes of action that its removal
violated the South Carolina Heritage Act as well as state charitable trust law, and that they as
members of the general public are entitled to be the enforcers of the law. A Fourth Cause of Action
relates to an agreement about the ultimate disposition of the statue.

The City and its officials (collectively, the City of Charleston Respondents) moved to
dismiss the Petition. As set forth below, the Court GRANTS the Respondents’ motion and
dismisses all counts of the Petition as to the moving parties.

LEGAL STANDARD FOR MOTION TO DISMISS

In considering a motion to dismiss a complaint for failure to state a cause of action, the
Court must base its ruling solely on the allegations set forth in the Complaint. Cricket Cove
Ventures, LLC v. Gilland, 390 S.C. 312, 321, 701 S.E.2d 39, 44 (Ct. App. 2010). If the facts and

inferences drawn from the facts alleged in the Complaint, viewed in the light most favorable to the
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Plaintiff, would entitle the Plaintiff to relief on any theory, then the Court must deny the motion.
Id.

This case does not turn on any disputed facts but instead involves interpretation of South
Carolina statutes, specifically, the Heritage Act, the Trust Code, and the Declaratory Judgment
Act. Therefore, this case as to movants is ripe for resolution on Respondents’ Motion to Dismiss.
Unisys Corp. v. S.C. Budget & Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Off., 346 S.C.
158, 165, 551 S.E.2d 263, 267 (2001) (citing Evans v. State, 344 S.C. 60, 543 S.E.2d 547 (2001)).

Il PETITIONERS ARE NOT ENTITLED TO RELIEF UNDER THE HERITAGE
ACT BECAUSE THE LAW CREATES NO PRIVATE RIGHT OF ACTION.

The Heritage Act provides for the “Protection of certain monuments and memorials” as
follows:

(A) No Revolutionary War, War of 1812, Mexican War, War Between the States,
Spanish-American War, World War 1, World War Il, Korean War, Vietnam
War, Persian Gulf War, Native American, or African-American History
monuments or memorials erected on public property of the State or any of its
political subdivisions may be relocated, removed, disturbed, or altered. No
street, bridge, structure, park, preserve, reserve, or other public area of the State
or any of its political subdivisions dedicated in memory of or named for any
historic figure or historic event may be renamed or rededicated. No person may
prevent the public body responsible for the monument or memorial from taking
proper measures and exercising proper means for the protection, preservation,
and care of these monuments, memorials, or nameplates.

S.C. Code Ann. § 10-1-165(A).

It contains no “private right of action,” i.e., no language authorizing a private citizen to
bring an enforcement lawsuit.

It is fundamental law in South Carolina that when the General Assembly enacts a statute,

especially one governing the conduct of government or public entities, private citizens are not
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authorized to bring enforcement lawsuits unless the statute itself provides for such private lawsuits.
This principle has been forcefully stated many times:

[Q]uestions of whether the legislature intended to create a private cause of action
should be resolved by the language of the statute. ‘When a statute does not
specifically create a private cause of action, one can be implied only if the
legislation was enacted for the special benefit of a private party.” Generally, ‘a
statute which does not purport to establish a civil liability, but merely makes
provision to secure the safety or welfare of the public as an entity is not subject to
a construction establishing civil liability.’

Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 168, 785 S.E.2d 595, 599 (2016) (internal
citations omitted).
The rule was repeated by our Court of Appeals in 2021 in Ballard v. Newberry County:

Critically, nothing in the Public Records Act grants any interested party, however
well-intentioned, the right to enforce the act by bringing a civil action.

We agree with the circuit court that there is also no implied civil right to enforce
these statutes. A bellwether case on implied causes of action is Whitworth v. Fast
Fare Markets of South Carolina, Inc., which explains "the general rule [] that a
statute which does not purport to establish a civil liability, but merely makes [a]
provision to secure the safety or welfare of the public as an entity is not subject to
a construction establishing a civil liability." 289 S.C. 418, 420, 338 S.E.2d 155, 156
(1985) (quoting 73 Am. Jur. 2d, Statutes § 432 (1974)). A private right of action
will "be implied only if the legislation was enacted for the special benefit of a
private party." Doe v. Marion, 373 S.C. 390, 397, 645 S.E.2d 245, 248 (2007).

Ballard v. Newberry Cty., 432 S.C. at 531, 854 S.E.2d at 850-51.
The Court went on:

No one appears to dispute that the Public Records Act was not enacted for anyone’s
particular benefit. There is also a virtually unbroken string of precedents refusing
to recognize implied rights of action in statutes that—Ilike the Public Records Act—
describe the government’s basic structure and operation.

This paragraph ended with a footnote listing no fewer than nine cases as authority:
Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 785 S.E.2d 595

(2016); Marion, 373 S.C. 390, 645 S.E.2d 245; Adkins v. S.C. Dep't of Corr., 360
S.C. 413, 602 S.E.2d 51 (2004); Camp v. Springs Mortg. Corp., 310 S.C. 514, 426

4
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S.E.2d 304 (1993); Citizens for Lee Cty., Inc. v. Lee Cty., 308 S.C. 23, 416 S.E.2d

641 (1992); Dorman v. Aiken Commc'ns, Inc., 303 S.C. 63, 398 S.E.2d 687

(1990); Whitworth, 289 S.C. 418, 338 S.E.2d 155; Patterson v. I.H. Servs., Inc.,

295 S.C. 300, 368 S.E.2d 215 (Ct. App. 1988); Herald Pub. Co. v. Barnwell, 291

S.C. 4, 351 S.E.2d 878 (Ct. App. 1986).

432 S.C. at531n.1, 854 S.E.2d at 851 n.1. The rule against implying a private right of action in
a statute was stated again recently in Denson v. National Cas. Co., 439 S.C. 142, 886 S.E.2d 228
(2023).

In the case of the Heritage Act, it is clear how disruptive a private cause of action could be.
There are thousands of monuments and memorials of every kind throughout the state, some of
which are covered by the Heritage Act, but others of which are not. To allow any person or
organization, no matter how well-intentioned, to sue the State or any city, county, school district
or even an individual school, could (and would) wreak havoc and disrupt the orderly functioning
of government and the carrying out of the public’s business.

As noted in Kubic v. MERSCORRP, the right to bring a private suit under a statute is even
more restricted than the question of general standing in non-statutory cases because, in statutory
cases, the legislature has written law that leaves no room for a court to disagree. See Kubic v.
MERSCORP Holdings, Inc., 416 S.C. at 167 n.2, 785 S.E.2d at 598 (2016).

Dismissing this case against the City of Charleston Respondents does not mean there is no
remedy to enforce the Heritage Act. The Attorney General is empowered generally to enforce the
Constitution and laws of South Carolina. He has taken an active role in matters involving the
Heritage Act, issuing many Attorney General’s Opinions for guidance to public officials and
participating in lawsuits involving the Heritage Act. E.g., Pinckney v. Peeler, 434 S.C. 272, 277,

862 S.E.2d 906, 909 (2021). For all these reasons, Petitioners have no right to bring this action

against the City of Charleston Respondents.
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While the court’s holding that there is no private right of action makes it unnecessary to
decide whether removal of the statue violated the Act, the court notes that the first sentence of the
Act (which prohibits removal or relocation) applies to war memorials, which the Calhoun statute
is not; and the second sentence (which applies to streets, bridges, parks, structures, etc. named after
persons (i.e. “Calhoun Street”)) prohibits only renaming or rededication, which has not happened
here. The Court also notes that when the statue was removed in 2020, the Attorney General issued
an opinion that the City’s action did not violate the Act.

. PETITIONERS HAVE NO STANDING BASED ON CHARITABLE TRUST LAW.

Petitioners assert that the gift of the Calhoun monument from the Ladies’ Calhoun
Monument Association to the City created a charitable trust. Even assuming that the allegations
of the Petition are sufficient to allege a charitable trust, Petitioners are not eligible to sue to enforce
it.

For hundreds of years, the common law the statutes of this state have sharply restricted the
persons who may invoke a court proceeding to enforce the terms of a charitable trust. The chief
legal officer of a jurisdiction (typically the state Attorney General) plays that principal role,
sometimes augmented by the settlor or trustee of the trust, and, rarely, by another person who can
show a direct, unique interest. This rule has been stated many times, e.g., “A person whose only
interest is that interest held in common with other members of the public cannot compel the
performance of a duty the charitable organization owes to the public” Am. Jur. 2d Charities § 130,
at 126 (internal citations omitted).

The limitation is intended to protect trusts from needless litigation which could dissipate

the assets of the charity at the unrestrained option of private citizens who might have only parochial

6
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or personal motivations for suing the charity; at the same time, the list of those who do have
standing adequately insures appropriate oversight.

The current law of South Carolina is contained in the South Carolina Trust Code, S.C.
Code § 62-7-405(c): “The settlor of a charitable trust, the trustee, and the Attorney General, among
others may maintain a proceeding to enforce the trust.”

Petitioners argue that the words “among others” create a chain made of many links that
somehow reach far enough to give them standing. Their argument is essentially that those two
words open the door to broad new categories of people with standing, that one such new category
is “beneficiaries” of a trust, that the “beneficiaries,” of the Calhoun monument trust are “the people
of South Carolina,” (Pet., § 67). More specifically, that since two of the petitioners (Preston
Wilson and Mark Calhoun) are part of “the people of South Carolina” as residents of South
Carolina, they have standing to bring this action.

The Court finds no basis for holding that S.C. Code § 62-7-405(c) was so radically
transformed by the words “among others.” Rather, the words are designed to promote the purpose
of allowing suit by those in the named categories.! The words do not provide an excuse to abandon
the limitation stated succinctly in our Code.

Significantly, the words “among others,” only came into the South Carolina Code when

our state adopted the Uniform Trust Code in 2005. The South Carolina Code contains Notes to

! For example, those words could allow suit by someone who is realistically in the position of
settlor or trustee but who for some technical reason or by scrivener’s error was not formally
designated as such. See, e.g., Gassick, Trustee of the James A. Bellamy Trust and Personal
representative of the Estate of James A. Bellamy v. University of Michigan Regents, 330 Mich.
App. 487, 948 N.E.2d 452 (2019). See also ALR Annot. “Who May Maintain Suit or Proceeding
to Enforce or Administer Benevolent or Charitable Trust” 124 AKR 1237.

7
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the Uniform Trust Code and Notes to the South Carolina version, for Chapter 7 of Title 62 and for
Section 62-7-405. Nowhere in any of these Notes does this court find the broad interpretation that
Petitioners suggest.

Before South Carolina’s adoption of the Uniform Trust Code, several sections of the South
Carolina Code provided for the Attorney General to bring suits to enforce charitable trusts. South
Carolina Code 62-7-501 through -507 did so, and they were merged into the present South Carolina
version of the Uniform Trust Code.?

South Carolina caselaw is in accord. The definitive statement of the law was expressed by
our Supreme Court in Epworth Children’s Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710 (2005).
There, in litigation over possible termination of a charitable trust, the Attorney General entered an

appearance and thereafter filed an appeal opposing termination of the trust. In an opinion

2 The Trust Code is consistent with South Carolina’s general standing doctrines. South Carolina’s
basic requirement (and there are others) is that the plaintiff must have suffered an “injury in fact”—
an invasion of a legally protected interest which is concrete and particularized. The injury must
be of “a personal nature to the party laying claim to standing and not merely of general interest
common to all members of the public.” Sea Pines Ass 'n for the Protection of Wildlife, Inc. v. S.C.
Dep 't of Natural Resources, 345 S.C. 594, 600, 550 S.E.2d 287, 291 (2001). Here, the Petitioners’
claimed injuries do not meet this test. They allege that they “will be deprived of their enjoyment”
of the Calhoun Monument and that Mark Calhoun has “an interest in preserving the historical
memory of their ancestor.” (Pet. {1 55, 76.) That does not meet the standing requirement under
our law.

Nor does the doctrine of public importance standing provide any assistance to Petitioners. That
doctrine, which has been invoked in certain rare instances by our Supreme Court, certainly would
not be applied here where the statute itself restricts standing, where the Attorney General can and
does exercise an active oversight role, and where the point of the Trust Code is to restrict standing
(not open it wide).

008
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upholding the Attorney General’s position, the Supreme Court made clear that the Attorney
General is the proper party in such a case:

South Carolina Code Ann. 8 1-7-130 (2005) provides that the “Attorney General
shall enforce the due application of funds given or appropriated to public charities
within the State, prevent breaches of trust in the administration thereof and, when
necessary, prosecute corporations which fail to make to the General Assembly any
report or return required by law.” Similarly, S.C. Code Ann. § 62-7-503 (1987)
provides that the Attorney General shall, when necessary, bring an action to compel
trustees to discharge duties imposed upon them by a charitable trust or comply with
statutory provisions concerning the administration of charitable trusts. The
Attorney General is the proper party to protect the interests of the public at large in
the matter of administering or enforcing charitable trusts. Furman Univ. v. McLeod,
238 S.C. 475, 482, 120 S.E.2d 865, 868 (1961).

Epworth Children’s Home v. Beasley, 365 S.C. 157, 163 n.3, 616 S.E.2d 710, 713 n.3 (2005).

The prior case on which the Epworth decision relied, Furman University v. McLeod, is
even more pointed and makes clear that others besides the Attorney General usually have no role
in such a case:

Daniel R. McLeod, as Attorney General of South Carolina, upon whom is imposed
the responsibility of protecting the interests of the public in matters relating to the
administration and enforcement of charitable trusts, has been named Defendant and
has filed this answer herein. | find and hold that Daniel R. McLeod, as Attorney
General, is the only proper and necessary party defendant to this proceeding. The
language of the deeds requiring the maintenance of a school in or near Greenville
creates, at most, a public trust. There are no private rights of reversion or reverter.
Even if the language should be given that strict construction which the Attorney
General advances it would create no private right of action in any individual citizen.
The public interest is properly represented by the defendant.

Under Title 1, Section 240 of the 1952 Code of Laws of South Carolina, the
Attorney General of South Carolina is charged with the duty of “Enforce the due
application of funds given or appropriated to public charities within the State, [and]
prevent breaches of trust in the administration thereof.”

It is also the general law that in the matter of administering or enforcing charitable
trusts, the Attorney General is the proper party to protect the interest of the members
of the public at large, as distinct from those having “immediate or peculiar
interests.”
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Id. at 482-83, 120 S.E.2d at 868.3

1. WRIT OF MANDAMUS AGAINST THE ATTORNEY GENERAL.

Count Two of the Petition seeks a writ of mandamus against the Attorney General. He is
a named defendant but was not served and has not entered an appearance. As such, this claim is
not yet ripe for dismissal at the request of Respondents and Respondents lack standing to pursue
dismissal of that claim.

IV.  PETITIONERS’ FOURTH CAUSE OF ACTION IS A NON-JUSTICIABLE
REQUEST FOR AN ADVISORY OPINION.

Finally, Petitioners seek a declaratory judgment affirming that the City has promised to
give the Board of Field Officers a “right to he heard” as to the ultimate disposition of the Calhoun
statute. There is no allegation that the City denies such an agreement or threatens to violate it.
The few allegations all relate to speculation — not even current speculation, but speculation of the
past. The Petition alleges that the City “previously threatened” to move the Calhoun statute out of
state (Pet. 9] 2) and that the City “had considered” such a move (Pet. 9§ 54). The threatened injury
is likewise speculative: “If the City of Charleston in fact transfers” the statute out of state or out
of the area (Pet. 1 55 and 1 56), local and state residents will lose the benefit of the statute and the

state courts and Attorney General will lose jurisdiction over it.

3 There is one pre-Trust Code case that might at first glance seem to support expansive standing to
sue; however, in fact, this case does not support such standing. Grady v. City of Greenville, 129
S.C. 89, 123 S.E. 494 (1924). That case, which upheld a city’s relocation of a donated monument,
had been brought by four surviving Confederate veterans. There, the court explained that it
entertained the case “out of deference to the thin, and now almost vanished, ‘gray line’ of which
these four plaintiffs are a worthy part,” and emphasized that it was not rendering a decision about
their standing to sue. Id. at 108, 123 S.E. at 501.

10
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Words like “previously threatened,” “had considered,” and “if” (twice) do not allege a live,
concrete dispute, do not create a justiciable case or controversy, and are not a sufficient basis for
a declaratory judgment under S.C. Code 8 15-53-10 et seq.

Rather, Petitioners seek an advisory opinion because no controversy presently exists, and
their claim is not ripe for adjudication. Considerable South Carolina case law holds that a right to
such relief is not conferred by the Declaratory Judgment statute, which requires a live controversy.
For example, “to fall within the intended purpose and scope of the Declaratory Judgments Act, the
parties must seek adjudication of a justiciable controversy.” Tourism Expenditure Review Comm.
v. City of Myrtle Beach, 403 S.C. 76, 81, 742 S.E.2d 371, 373-74 (2013) (citing Sunset Cay, LLC,
v. City of Folly Beach, 357 S.C. 414, 423, 593 S.E.2d 462, 466 (2004)). “[I]t is fundamental that
the Declaratory Judgments Act does not eliminate the case-or-controversy requirement.” Id. at 82,
742 S.E.2d at 374. As a threshold matter, “the existence of an actual controversy is essential to
jurisdiction to render a declaratory judgment.” Power v. McNair, 255 S.C. 150, 153, 177 S.E.2d
551, 552 (1970). The same case also held:

A justiciable controversy is a real and substantial controversy which is appropriate

for judicial determination, as distinguished from a dispute or difference of a

contingent, hypothetical or abstract character.

Id. at 154, 177 S.E.2d at 553. The Court concluded: “We simply refuse to enter the field of
advisory opinions.” 1d. at 154-55, 177 S.E.2d at 553.
Similarly here, and as all these cases show, Petitioners’ Fourth Cause of Action fails as a

matter of law.

CONCLUSION

IT IS THEREFORE ORDERED that the City of Charleston Respondents’ Motion to

Dismiss be, and hereby is, GRANTED IN PART on the grounds set forth herein as to all claims
11
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against the City of Charleston Respondents.

This 4th day of January, 2024.

12

012

Jennifer B. McCoy
South Carolina Circuit Court Judge
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Charleston Common Pleas

Case Caption: Board Of Field Officers Of The Fourth Brigade, plaintiff, et a VS
Members Of City Council Of The City Of Charleston South Car ,
defendant, et al

Case Number: 2022CP1005123

Type: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-01-04 12:38:18 page 13 of 13
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASE NO. 2022CP1005123
Board Of Field Officers Of The Fourth Brigade et al Charleston South Carolina City Of The et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

10

Plaintiff filed a Motion to Reconsider with this Court on January 12, 2024. The purpose of Rule 59(e), SCRCP, to alter
or amend the judgment is to request the trial judge to reconsider matters properly encompassed in a decision on the
merits. Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d 8/34, 842 (1992). A party may wish to file such a motion when
she believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue,
and the party wishes for the court to reconsider or rule on it. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24,
602 S.E.2d 772, 780 (2004). Plaintiff's Motion to Reconsider is DENIED based on the record and briefs. Rule 59(f),
SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401-402, 444 S.E.2d 534, 536 (Ct. App. 1994).

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/09/2024 .

Attorney General Of The State Of South Carolina

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Charleston Common Pleas

Case Caption: Board Of Field Officers Of The Fourth Brigade, plaintiff, et a VS
Members Of City Council Of The City Of Charleston South Car ,
defendant, et al

Case Number: 2022CP1005123

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-02-09 12:34:17 page 3 of 3
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

BOARD OF FIELD OFFICERS OF THE
FOURTH BRIGADE, MARK CALHOUN,

F. PRESTON WILSON, ANDREW PICKENS
CALHOUN

Petitioners,
VS.

MEMBERS OF CITY COUNCIL OF THE CITY
OF CHARLESTON, SOUTH CAROLINA,
CAROLINE PARKER, KEVIN SHEALY,
JASON SAKRAN, ROBERT M. MITCHELL,
KARL L. BRADY, JR., STEPHEN BOWDEN,
PETER SHAHID, JR., MICHAEL S.
SEEKINGS, PERRY K. WARING, WILLIAM
DUDLEY GREGORIE, and ROSS A. APPEL
AND THE CITY OF CHARLESTON, SOUTH
CAROLINA, THE HONORABLE ALAN
WILSON, ATTORNEY GENERAL OF THE
STATE OF SOUTH CAROLINA, AND THE
HONORABLE JOHN TECKLENBURG,
MAYOR OF THE CITY OF CHARLESTON,
SOUTH CAROLINA

Respondents

TO THE RESPONDENTS ABOVE-NAMED:

CASE NO: 2022-CP-10-

SUMMONS

YOU ARE HEREBY SUMMONED and required to serve your reply to the Petition

attached hereto and served herewith upon the subscriber, at his office at 1408 Russell

Street, Suite 11, Orangeburg, SC 29115, within thirty (30) days after service hereof,

exclusive of the day of such service, and if you fail to answer the Petition within the time

aforesaid, Petitioners will apply to the Court for default judgment and the relief demanded

in the Petition.

(Signature Page To Follow)

Page 1 of 23
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Orangeburg, South Carolina
November 4, 2022

Page 2 of 23

BILL CONNOR LAW FIRM, LLC.

s/ William M. Connor, V

William M. (Bill) Connor, V, S.C. Bar 71928

1408 Russell Street, Suite 11
Orangeburg, SC 29115

P: 803-937-5571 / F. 803-937-6647
office@billconnorlaw.com

Attorney for the Petitioners:

Mark Calhoun, F. Preston Wilson, &
Andrew Pickens Calhoun

VARNADO LAW FIRM, LLC.

s/ Robert B. Varnado

Robert B. Varnado SC Bar # 07858
Post Office Box 387

Charleston, SC 29402
rvarnado@varnado-law.com
Attorney for the Petitioner:

Board of Field Officers
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

BOARD OF FIELD OFFICERS OF THE
FOURTH BRIGADE, MARK CALHOUN,

F. PRESTON WILSON, ANDREW PICKENS
CALHOUN

Petitioners,
VS.

MEMBERS OF CITY COUNCIL OF THE
CITY OF CHARLESTON, SOUTH
CAROLINA, CAROLINE PARKER, KEVIN
SHEALY, JASON SAKRAN, ROBERT M.
MITCHELL, KARL L. BRADY, JR., STEPHEN
BOWDEN, PETER SHAHID, JR., MICHAEL
S. SEEKINGS, PERRY K. WARING,
WILLIAM DUDLEY GREGORIE, and ROSS
A. APPEL AND THE CITY OF
CHARLESTON, SOUTH

CAROLINA, THE HONORABLE ALAN
WILSON, ATTORNEY GENERAL OF THE
STATE OF SOUTH CAROLINA, AND THE
HONORABLE JOHN TECKLENBURG,
MAYOR OF THE CITY OF CHARLESTON,
SOUTH CAROLINA

Respondents

CASE NO: 2022-CP-10-

PETITION

COMES NOW YOUR PETITIONERS, by and through their undersigned attorney

of record, and would respectfully show unto this Honorable Court as follows:

INTRODUCTION

1. Thisis an action by concerned citizens of South Carolina, particularly residents of the

city of Charleston, and descendants of the family of John C. Calhoun to protect and

Page 3 of 23
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preserve an important piece of the state’s history, a monument erected of the great
South Carolina statesman John Caldwell Calhoun (hereinafter sometimes referred to
as the “Calhoun Monument”).
As set forth herein, the City of Charleston has illegally and unlawfully removed the
Calhoun Monument from the place where it has stood in Charleston since 1898; the
base and pedestal of stone were destroyed, and the statue of Calhoun has been
taken by the city. The City of Charleston previously threatened to illegally and
unlawfully remove the Calhoun Monument from the jurisdiction of the South Carolina
Courts and the South Carolina Attorney General by transferring possession of same
to a museum located in Los Angeles, California.
Petitioners file this action requesting that this Court issue the following relief:
(&) A declaration that the City of Charleston’s action in removing the Calhoun
Monument without specific authorization from the South Carolina legislature
violates the Heritage Act, South Carolina Statutes Annotated § 10-1-165;
(b) A declaration that the City of Charleston holds the Calhoun Monument as a
charitable trust for the benefit of the public citizenry of South Carolina;
(c) A declaration that the Attorney General of the State of South Carolina,
Respondent Alan Wilson, is one of the persons who have an obligation under
South Carolina Statutes Annotated 8 62-7-405(c) to enforce the terms of the
charitable trust by which the City of Charleston holds the Calhoun Monument;
(d) A writ of mandamus against Attorney General Alan Wilson, ordering him to take
action to protect the public by enforcing the terms of the charitable trust by which

the City of Charleston holds the Calhoun Monument;

Page 4 of 23
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4.

(e) A declaration that Petitioners have standing to enforce the terms of the
charitable trust in light of the Attorney General’s default on his responsibility to
enforce same;

(f) An Order prohibiting the City of Charleston from transferring possession of the
Calhoun Monument to any party outside of the jurisdiction of the State of South
Carolina and/or outside of the jurisdiction of the Attorney General to oversee and
enforce same; and

(9) A writ of mandamus against the City of Charleston, ordering the City to replace

the Calhoun Monument within City limits.

PARTIES

Petitioner Board of Field Officers of the Fourth Brigade (successor in interest in 2021
to ‘the Washington Light Infantry and Sumter Guards Board of Officers’) (“Board of
Field Officers”) was originally known as either the Board of Field Officers of the
Charleston Regiments and/or the Board of Field Officers of the Fourth Brigade and/or
the Board of Field Officers of Fourth Battalion. Under its various names, the Petitioner
has been in continuous existence and has owned the land commonly known as
“Marion Square” in Charleston, South Carolina, since approximately 1834.

Petitioner, F. Preston Wilson, is a resident of South Carolina, and is the direct
descendant of the Vice President of the Ladies’ Calhoun Monument Association, Mrs.
Henry W. Conner (Julia Courtney), elected to said office on March 7, 1855, and that
Mrs. Julia Conner was the mother of James Conner, who was the father of Henry W.

Conner, who was the father of Adele Petigru Conner Simons, who was the mother of

Page 5 of 23
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10.

11.

Adele Wilson, who was the mother of Petitioner F. Preston Wilson, and the interest
of the said association, and therefore the interest of Petitioner, will be further
explained below.

Petitioners Mark Calhoun, a resident of the city of Charleston and a descendent of
the Calhoun family, and Andrew Pickens Calhoun, former Calhoun representative on
the board of Clemson University for historic preservation for a quarter-century, and a
descendant of the Calhoun family, have a familial interest in the Statue as a memorial
honoring their ancestor as an iconic and honored South Carolinian.

Respondent, City of Charleston, South Carolina, is a municipality, and a body
corporate and politic of the State of South Carolina located primarily within the County
of Charleston, State of South Carolina, and is the county seat for the County of
Charleston, State of South Carolina.

Respondent, the Honorable Alan Wilson, is the duly elected and installed Attorney
General for the State of South Carolina.

Respondent, the Honorable John Tecklenburg, is the duly elected and installed
Mayor of the City of Charleston, South Carolina.

Respondents, the Members of the City Council of Charleston, South Carolina, are
the duly elected and installed governing officials voting on executive actions,

including those of this lawsuit.

BACKGROUND

In 1834, the City Council of Charleston conveyed to the Board of Field Officers of

the Charleston Regiments, at Deed Book H 10, Page 382, on file with the Charleston

Page 6 of 23
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County Register of Deeds Office, the land commonly known as “Marion Square” in

Charleston, South Carolina.

12. The Board of Field Officer’s holdings on Marion Square were subsequently enlarged,
and/or made more definite and certain, as follows: (i) in 1835, at Deed Book K 10,
Page 245, from the City Council of Charleston to the Board of Field Officers of the
Fourth Brigade; (ii) in 1856, at Deed Book V 13, Pagel61, from Henry Boylston to
the Board of Field Officers, (iii) also in 1856, Deed Book V 13, Page 268, from the
City Council of Charleston to the Board of Field Officers; (iv) in 1866, at Deed Book
A 14, Page 7-442, to the Board of Field Officers of the Fourth Brigade to the City
Council of Charleston; and (v) in 1877, at Deed Book G17, Page 136, from the City
Council of Charleston to the Board of Field Officers of the Fourth Brigade SC; all of

which are also on file with the Charleston County Register of Deeds.

13. During the latter part of the nineteenth century, a group of South Carolina ladies
formed an unincorporated association known as the Ladies’ Calhoun Monument
Association for the sole purpose of erecting a monument to John Caldwell Calhoun,
the former U.S. Vice-President, U.S. Secretary of War and U.S. Senator.

14. This aforesaid unincorporated association was known as the Ladies’

Calhoun Monument Association.

15. Eventually, the Ladies’ Calhoun Monument Association raised sufficient money to

procure and erect the aforesaid Calhoun Monument, which stood upon Marion

Square in the City of Charleston, State of South Carolina.

Page 7 of 23
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16.

17.

18.

19.

20.

That on September 16, 1885, by virtue of a Quit Claim Deed recorded at Deed Book
D 20, Page 467 in the Charleston County R.O.D. Office, the Board of Field Officers
granted to the “Ladies’ Calhoun Monument Association” (an unincorporated South
Carolina association) a thirty-six (36’) x thirty-six (36’) feet plot of land in Marion
Square. This grant was also supported by virtue of a second Quit Claim Deed
recorded at Deed Book D 20, Page 469 in the Charleston County R.O.D. Office, given
by the City Council of Charleston to the Ladies’ Calhoun Monument Association, on
or about October 16, 1885.

That by virtue of its September 16, 1885, Quit Claim Deed to the Ladies’ Calhoun
Monument Association described above, the Board of Field Officers specifically
reserved: “that at any time hereafter should the said lot, piece or tract of land cease
to be used for the purposes aforesaid there for and thereafter” then “all the right[,]
title in trust[,] or claim of every kind and nature whatsoever of the said Ladies’
Calhoun Monument Association ... shall cease ... as though this deed had never been
executed.”

The only purpose of the Ladies’ Calhoun Monument Association was to raise funds
for, and procure for the public, the monument in question.

With its purpose accomplished, the Ladies’ Calhoun Monument Association resolved
to disband.

At that time, the Ladies’ Calhoun Monument Association sought an entity to which it

could entrust the custody and maintenance of the monument.

Page 8 of 23
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21.

22.

23.

With the unanimous consent of the Mayor of the City of Charleston, and the City
Council of the City of Charleston, the Ladies’ Calhoun Monument Association
decided to entrust the monument to the City of Charleston.
The intent was manifest in one letter which has been preserved in the Minutes of the
City Council for the City of Charleston, from a special meeting of 18 July 1898.
The letter in whole is as follows:

Charleston, S.C. July 7, 1898
To the Hon J. Adger Smyth, Mayor of Charleston - Sir:

You are, of course, aware that after vicissitudes and efforts extending over many
years the Ladies' Calhoun Monument Association has at length accomplished the
sacred object of Its existence. It has erected a statue-worthy, at least, to remind us
all of the great Carolina statesman.

Association is now about to dissolve and disband, and should, therefore, commit
to the charge of some one, for all time, the custody, control and care of the monument
and spot upon which it stands. Into no more loyal hands could this be entrusted than
those which guide and direct our city's life and welfare.

Permit us, therefore, to ask you, as the representative and head of the City Council
of Charleston, to receive from us this sacred trust, and to accept the custody, control
and care of the Calhoun monument and the grounds around it.

We evidence this by presenting, through you, to the City Council this key to the
enclosure, as symbolizing the possession and custody, and ask that the Council
preserve and guard It, and all that It represents, so dear to every citizen of this State.

With respect we remain yours truly,

Page 9 of 23
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24.

25.

Mrs. Joseph Blackman, corresponding secretary; Miss K. E. DeSaussure,

recording secretary, Ladies' Calhoun Monument Association,

(hereinafter “the Blackman DeSaussure Letter’).

Upon the reading of the dedication to the City Council, Alderman Zimmerman Davis
proposed the following resolution:

Whereas, the Ladies' Calhoun Monument Association, "after vicissitudes and
efforts extending over many years, has at length accomplished the sacred object of
Its existence," by the erection in Marion square of the magnificent monument to South
Carolina's greatest son, John Caldwell Calhoun; and whereas, the Association is now
about to dissolve and disband, and desires to place the monument under the control
and care of the City of Charleston for all time, and has placed In the hands of the
Mayor of the city the key to the enclosure, "as symbolizing Its possession and
“custody;"”

Resolved, That the City Council gratefully accepts the high honor and the
responsibilities which It Involves, and pledges the faith of the city to watch over and
keep it as a priceless treasure and sacred trust.

Resolved, That his Honor the Mayor be requested to express to the ladies of this
Association the thanks of the city and of the entire State for their untiring labors and
heroic endurance In the face of many obstacles and difficulties In the completion of
such a handsome and imposing monument to the great statesman.

Resolved, That this action of the City Council be suitably engrossed and sent to
the Ladies' Calhoun Monument Association.

Zimmerman Davis’ resolution passed City Council unanimously.

Page 10 of 23
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26.

27.

28.

29.

30.

31.

But for the promise of the erection of the Calhoun Monument on the spot as well as
the City of Charleston’s willingness and commitment to accept and maintain the
monument, the property would not have been granted at all.

Since 18 July 1898, the City of Charleston (hereinafter “City of Charleston”) has been
a faithful steward of the trust placed in it by the Ladies’ Calhoun Monument

Association.

CREATION OF THE TRUST UNDER SOUTH CAROLINA LAW

The South Carolina Uniform Trust Code as set forth in Article 7 of Title 62 of the
South Carolina Code of Laws applies to the construction of all trusts prior to the
effective date of 1 January 2014 to the extent that there is a “clear indication of a
contrary intent in the terms of the governing instrument... .” South Carolina General
Assembly 2013 Act No. 100, § 4.

No such contrary intent is evidenced by either the Blackman DeSaussure Letter or
the Zimmerman Davis resolution.

Under South Carolina law, the existence of a trust hinges upon a declaration creating
the trust; a trust res; and designated beneficiaries. Whetstone v. Whetstone, 309 S.C.
227, 231, 420 S.E.2d 877, 879 (Ct. App. 1992).

There is no requirement for a settlor of a Trust to employ or use the word “Trust” in
forming a valid trust under the Law of the State of South Carolina. S. Alan Medlin,

Estate Planning in South Carolina: The Law of Wills and Trusts § 501.1 (2002).

Page 11 of 23
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32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

The Ladies’ Calhoun Monument Association did, in fact, in the Blackman DeSaussure
Letter, demonstrate an unambiguous intent to establish not only a trust but for the
City of Charleston “to receive from us this sacred trust.”

The Blackman DeSaussure Letter constitutes a writing.

The Blackman DeSaussure Letter constitutes a declaration.

The Blackman DeSaussure Letter designates and constitutes the “Calhoun
monument and the grounds around it” as the res of the Trust.

The Blackman DeSaussure Letter designates the public as the beneficiaries of the
Trust, as the Calhoun Monument was designed for the benefit of reminding “us all of
the great Carolina statesman.”

Under South Carolina Law, a settlor of a trust need not name the beneficiaries
specifically, nor must the settlor identify the beneficiaries at the time of the making or
execution of the instrument of trust. South Carolina Code Annotated § 62-7-402(c).
Under South Carolina Law, a beneficiary is not required to be designated at all if the
trust is a charitable trust. South Carolina Code Annotated § 62-7-402(a)(3)(A).

The Blackman DeSaussure Letter evidences an intent to convey the res subject to a
trust rather than an outright conveyance in fee simple.

The Ladies’ Calhoun Monument Association intentionally declined to use such words
as “grant” or “deeds” or “gives” because they did not intend an unrestricted gift to the
City of Charleston in fee.

The Ladies’ Calhoun Monument Association intentionally employed words such as

“custody, control and care” and “possession and custody” to emphasize that the
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42.

43.

44,

45,

46.

47.

transaction was not an outright gift or conveyance without restrictions, but rather an
entrustment for the charitable benefit of the public.

Words such as “custody, control and care” and “possession and custody” do clearly
emphasize a transaction quite short of an outright grant or gift and must either be a
trust or bailment.

The Blackman DeSaussure Letter constitutes a declaration of trust to the City of
Charleston as Trustee over the Calhoun Monument and the grounds underneath it.
The unanimously approved resolution proposed by Alderman Zimmerman Davis
constitutes acceptance of the Blackman DeSaussure declaration of trust.

Under the South Carolina Uniform Trust Code, a “charitable trust" means a trust, or
portion of a trust, created for a charitable purpose described in South Carolina Code
Annotated § 62-7-405(a).

Under the immediately aforesaid Code provision, a charitable trust under § 62-7-
405(a) a “charitable trust may be created for the relief of distress or poverty, the
advancement of education or religion, the promotion of health, scientific, literary,
benevolent, governmental or municipal purposes, or other purposes, the
achievement of which purposes is beneficial to the community.”

The people of South Carolina are the charitable beneficiaries of the instant trust and
its res.

The stated purpose of the trust is to take “custody, control and care of the monument
and spot upon which it stands” and to “preserve and guard It, and all that It

represents... .”
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48.

49.

50.

51.

The trust in question is designed for the advancement of the education of the public
as to of one of its most noted statesmen as well as South Carolina history which are
benevolent purposes that are deemed beneficial to the community, and which more
specifically were deemed by the City of Charleston to be beneficial to the community

at the time of the acceptance of the entrustment.

THE CITY OF CHARLESTON THREATENS TO VIOLATE THE TERMS

OF THE CHARITABLE TRUST

Under the South Carolina Uniform Trust Act, the trustee of a charitable trust is
obligated to operate faithfully and loyally to the terms of the trust and not its own self-
interest.

The City of Charleston cannot unilaterally modify the terms of the trust, and the terms
may not be modified unless the modifications comport to the exigencies and strictures
set forth in South Carolina Code Annotated § 62-7-413, which they do not, and this
includes transferring possession of said monument when that would violate the
purpose of the trust, as would be the case in transferring the monument to said
exhibition in California.

It is clear by the terms of the transfer of custody of control by the Ladies’ Calhoun
Monument Association of the “spot on which it stands” to the City of Charleston, that
the intent of the Settlor of the Trust for the Calhoun Monument was perpetual
maintenance of the Calhoun Monument on the spot it sat, which was the obligation
that the City Council of Charleston unanimously pledged itself to by its acceptance of

the terms of the trust.
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52.

53.

54.

Moreover, the Board of Field Officers had specifically reserved in their Quit Claim
deed [recorded in Book D 20, Page 467 in the Charleston County R.O.D. Office]: “that
at any time hereafter should the said lot, piece or tract of land cease to be used for
the purposes aforesaid there for and thereafter” then “all the right[,] title in trust[,] or
claim of every kind and nature whatsoever of the said Ladies’ Calhoun Monument
Association ... shall cease ... as though this deed had never been executed.” Thus,
it could be alternatively argued that the John C. Calhoun statue is now the
property of the Board of Field Officers.

That at or around the time the City executed February 17, 2021, Quit Claim Deed,
recorded on or about February 28, 2022, at Book 1082, Page 804 in the Charleston
County R.O.D. office [in which the City gave, donated, remised and released and
forever quit-claimed back to Board of Field Officers the original thirty-six (36’) x thirty-
six (36’) square feet originally given in 1885 to the Ladies’ Calhoun Monument
Association] the City also made an oral promise to the Board of Field Officers to give
it the “right to be heard” as to the ultimate disposition of the John C. Calhoun
Monument, which was memorialized by a June 22, 2020 email between Board of
Field Officers’ former counsel and the Corporation Counsel for the City of Charleston.
Notwithstanding the clear terms of the trust by which the City of Charleston holds the
Calhoun Monument — as well as its promise to the Board of Field Officers — the City
of Charleston unilaterally decided to remove the monument from its current position
and had considered the transfer of possession to a Los Angeles, California museum

exhibit which appears purposed to denigrate and demean figures such as John C.
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55.

56.

57.

58.

59.

60.

Calhoun it associates with what it calls the ‘lost cause’. It still reserves this right to
this day.

If the City of Charleston in fact transfers possession of the Calhoun Monument to any
out-of-area museum or third-party anywhere outside the area — the residents of
Charleston and the State of South Carolina — who are the intended beneficiaries of
the Calhoun Monument — will be deprived of their enjoyment of same.

If the City of Charleston in fact transfers possession of the Calhoun Monument to any
out-of-state museum or third-party anywhere — the Calhoun Monument will no longer
be in the jurisdiction of South Carolina and the Attorney General of South Carolina
will lose the power to supervise the charitable res for which the people of the State

of South Carolina are the only intended beneficiaries.

FIRST CAUSE OF ACTION:
DECLARATORY JUDGMENT OF VIOLATION OF THE HERITAGE ACT,
SOUTH CAROLINA STATUTES ANNOTATED 10-1-165
Petitioners repeat and reallege each and every allegation set forth above as if set
forth fully herein.
The Calhoun Monument is a monument protected by the provisions of South Carolina
Statutes Annotated 10-1-165.
The South Carolina legislature has not affirmatively acted to authorize the City of
Charleston to remove, even temporarily, the Calhoun Monument.
Upon information and belief, the City of Charleston’s transfer of possession of the

Calhoun Monument to a third party located in Los Angeles, CA, or any other entity,
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without affirmative authorization from the South Carolina legislature, would violate

the Heritage Act, South Carolina Statutes Annotated 10-1-165.

SECOND CAUSE OF ACTION:

DECLARATORY JUDGMENT THAT THE CALHOUN MONUMENT IS
HELD IN CHARITABLE TRUST BY THE CITY OF CHARLESTON,
AND A WRIT OF MANDAMUS FOR ATTORNEY GENERAL ALAN WILSON
TO ENFORCE THAT CHARITABLE TRUST

61. Petitioners repeat and reallege each and every allegation set forth above as if set
forth fully herein.

62. The transfer of the Calhoun Monument by the Ladies’ Calhoun Monument
Association in trust to be held by the City of Charleston for the benefit of all citizens
of South Carolina created a charitable trust.

63. The purpose of the charitable trust created by the Ladies’ Calhoun Monument
Association was to preserve an important and integral part of the history of South
Carolina by commemorating one of its most historically significant statesmen, John
Caldwell Calhoun.

64. The trustee for the charitable trust created by the Ladies’ Calhoun Monument
Association was and is the City of Charleston.

65. As trustee of that charitable trust, the City of Charleston holds the Calhoun Monument
in trust for the benefit of the people of South Carolina, and not for the benefit of
anyone else, and Mayor Tecklenburg, as the executive of the City of Charleston, must

act within the parameters of the charitable trust and the Heritage Act.
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66.

67.

68.

69.

70.

The City of Charleston’s proposal to transfer possession of the Calhoun Monument
to a museum outside the area in no way benefits the people of Charleston, nor the
people of the State of South Carolina.

If the City of Charleston completes the transfer of possession of the Calhoun
Monument to any party outside the State of South Carolina, including but not limited
to the previously proposed museum in Los Angeles, California, the res of the
charitable trust created by the Ladies’ Calhoun Monument Association will be placed
outside of the jurisdiction of the South Carolina courts and the South Carolina
Attorney General’s oversight control, thereby effectively dissipating the charitable res
and denying it to its intended charitable beneficiaries, who are the people of South
Carolina.

The Attorney General of South Carolina, Respondent Alan Wilson, is one of the
persons with legal authority and responsibility to enforce the terms of charitable trusts
within the State of South Carolina. South Carolina Code Annotated 8§ 62- 7-405(c);
see also, Furman Univ. v. McLeod, 238 S.C. 475, 482, 120 S.E.2d 865, 868 (1961),
South Carolina Code Annotated § 1-7-130.

Respondent South Carolina Attorney General Alan Wilson has a legal duty to protect
the res of the charitable trust created by the Ladies’ Calhoun Monument Association
and to Defend the Monuments and Memorials protected under the Heritage
Act.

To date, Respondent South Carolina Attorney Alan Wilson has taken no action to
protect the res of the charitable trust created by the Ladies’ Calhoun Monument

Association and held by Respondent City of Charleston.
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71.

72.

73.

74.

75.

76.

The duty of the Attorney General to enforce the terms of a charitable trust is a
ministerial duty and not a discretionary duty.

Accordingly, Petitioners request that this Honorable Court issue a writ of mandamus
ordering Attorney General Alan Wilson to take action to protect the res of the
charitable trust created by the Ladies’ Calhoun Monument Association and held by

Respondent City of Charleston.

THIRD CAUSE OF ACTION:
DECLARATORY JUDGMENT THAT PETITIONERS
MARK CALHOUN, F. PRESTON WILSON & ANDREW PICKENS CALHOUN
ARE PERSONS “AMONG OTHERS” IDENTIFIED IN
SOUTH CAROLINA STATUTES ANNOTATED 8§ 62-7-405(C) THAT MAY
ENFORCE THE TERMS OF THE CHARITABLE TRUST CREATED BY
THE LADIES’ OF CALHOUN MONUMENT ASSOCIATION
Petitioners repeat and reallege each and every allegation set forth above as if set
forth fully herein.
South Carolina Code Annotated 8§ 62-7-405(c) provides that “[tlhe settlor of a

charitable trust, the trustee, and the Attorney General, among others may maintain

a proceeding to enforce the [terms of a charitable] trust” (emphasis supplied).

The intended charitable beneficiaries of the Calhoun Monument are the citizens of
the State of South Carolina.

Petitioner F. Preston Wilson is a direct descendant of the charitable trust’s settlor.

Petitioner Mark Calhoun is a resident of the City of Charleston and a descendent of
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77.

78.

79.

80.

the Calhoun family, and Petitioner Andrew Pickens Calhoun, former Calhoun
representative on the board of Clemson University for historic preservation for a
guarter-century, is a descendant of the Calhoun family with a familial interest in the
Statue as a memorial honoring their ancestor as an iconic and honored South
Carolinian and an interest in preserving the historical memory of their ancestor.

The Board of Field Officers has standing for this cause of action due to its continual
presence and involvement, specifically at the time of quit claims involving (1) the city
and the Ladies’ Calhoun Monument Association and (2) the Ladies’ Calhoun
Monument Association and the Board; construction of two monuments; and the
eventual return of its property.

Petitioners are in the class of “among others” identified in South Carolina Code
Annotated § 62- 7-405 (c) who may maintain an action to enforce the terms of the

charitable trust for which the Calhoun Monument is the res.

FOURTH CAUSE OF ACTION:
DECLARATORY JUDGMENT THAT PETITIONER
BOARD OF FIELD OFFICERS HAS A VALID CONTRACT WITH CITY

Petitioners repeat and reallege each and every allegation set forth above as if set
forth fully herein.

That the oral promise to the Board of Field Officers by the city, giving it the “right to
be heard” as to the ultimate disposition of the Calhoun Monument (which was
memorialized by a June 22, 2020 email between Board of Field Officers’ former

counsel and the Corporation Counsel for the City of Charleston) constitutes a valid
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and enforceable contract between it and the City, for which the consideration given
by the parties was that the city would give the Board of Field Officers the right to be
heard and the Board of Field Officers would not bring action against the city for
moving the Calhoun Monument.

81. That the Board of Field Officers can enforce this contract against the City of
Charleston, which has not followed its contractual obligations to the Board of Field
Officers.

WHEREFORE, your Petitioners respectfully pray that this Honorable Court orders

the following relief:

(a) An Order declaring that the City of Charleston’s action in removing the Calhoun
Monument without specific authorization from the South Carolina legislature
violates the Heritage Act, South Carolina Statutes Annotated 8 10-1-165;
(b) An Order declaring that the City of Charleston holds the Calhoun Monument as
a charitable trust for the benefit of the public of the citizens of South Carolina;
(c) An Order declaring that the Attorney General of the State of South Carolina,
Respondent Alan Wilson, is one of the persons who have an obligation under
South Carolina Statutes Annotated 8 62-7-405(c) to enforce the terms of the
charitable trust by which the City of Charleston holds the Calhoun Monument;
(d) A writ of mandamus against Attorney General Alan Wilson, ordering him to take
action to protect the public by enforcing the terms of the charitable trust by which
the City of Charleston holds the Calhoun Monument;
(e) An Order declaring that Petitioners, as concerned members of the public of

South Carolina, have standing to enforce the terms of the charitable trust in light

Page 21 of 23

037

€2T500TdO¢220¢#3aASVI - SYA1d NOWINOD - NOLSITHVHD - Nd 0S:€ ¥0 AON ¢20¢ - d311d ATIVOINOYHLO3 13



of the Attorney General’s default on his responsibility to enforce the charitable trust
by which the Calhoun Monument is held;

(f) An Order prohibiting the City of Charleston from transferring possession of the
Calhoun Monument to any party outside of the jurisdiction of the State of South
Carolina and/or outside of the jurisdiction of the Attorney General to oversee and
enforce same;

(9) A writ of mandamus against the City of Charleston, Ordering the City to replace
the Calhoun Monument in the same location where it was before the City took it
down in what appears to be in anticipation of transferring possession of same to a
party outside of this jurisdiction or, in a similar location within the city of Charleston,
as agreed to by the parties, and in the same manner;

(h) An Order declaring that the City must keep its oral promise (memorialized in a
June 22 email) to the Board of Field Officers as a valid and enforceable contract;
and

(i) Such other and further relief as this Court may deem just and proper.

(Signature Page To Follow)
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Orangeburg, South Carolina
November 4, 2022
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BILL CONNOR LAW FIRM, LLC.

s/ William M. Connor, V

William M. (Bill) Connor, V, S.C. Bar 71928

1408 Russell Street, Suite 11
Orangeburg, SC 29115

P: 803-937-5571 / F. 803-937-6647
office@billconnorlaw.com

Attorney for the Petitioners:

Mark Calhoun, F. Preston Wilson, &
Andrew Pickens Calhoun

VARNADO LAW FIRM, LLC.

s/ Robert B. Varnado

Robert B. Varnado SC Bar # 07085
Post Office Box 387

Charleston, SC 29402

P: 843-737-7301
rvarnado@varnado-law.com
Attorney for the Petitioner:

Board of Field Officers
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2022-CP-10-05123
Board of Field Officers of the Fourth )
Brigade, Mark Calhoun, F. Preston Wilson, )
And Andrew Pickens Calhoun, )
)
Petitioners, )
)
V. )
)
Members of City Council of The City of )

Charleston, South Carolina, Caroline Parker,)

Kevin Shealy, Jason Sakran, Robert M. ) CITY OF CHARLESTON RESPONDENTS
Mitchell, Karl L. Brady, Jr., Stephen ) MOTION TO DISMISS

Bowden, Peter Shahid, Jr., Michael S. )

Seekings, Perry K. Waring, William Dudley )

Gregorie, and Ross A. Appel, and The City )

of Charleston, South Carolina, The )

Honorable Alan Wilson, Attorney Genera )

of the State of South Carolina, and the )

Honorable John Tecklenburg, Mayor of the )

City of Charleston, South Carolina,

Respondents.

S N N N

The City of Charleston and its officials who are named as individual respondents, listed
below,! hereby move to dismiss the Petition pursuant to Rule 12(b)(6), S.C.R.C.P., for failure to
state facts sufficient to constitute a cause of action, including, inter alia, that petitioners lack
standing to assert the claims in the Petition, that the South Carolina Heritage Act does not apply,
that there is no basis for the petitioners charitable trust claims, that petitioners lack equity, and
other grounds to be stated in a Memorandum of Law to be filed at an appropriate time before

hearing.

1 John Tecklenburg, Caroline Parker, Kevin Shealy, Jason Sakran, Robert M. Mitchell, Karl L. Brady, Jr., Stephen
Bowden, Peter Shahid, Jr., Michael Seekings, Perry K. Waring, William Dudley Gregorie, and Ross A. Appel.
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February 1, 2023 Respectfully submitted,

s/Armand Derfner

Derfner & Altman, LLC
Armand Derfner

Jonathan S. Altman

575 King Street, Suite B
Charleston, SC 29403
aderfner@derfneraltman.com
jatman@derfneraltman.com
Telephone: (843) 723-9804

Cultural Heritage Partners, PLLC
William J. Cook

4370 Spring Island

Okatie, SC 29909

will @cultural heritagepartners.com
Telephone: (843) 801-3366

Monoc Law, LLC

Kathleen F. Monoc

77 Grove Street
Charleston, SC 29403
katie@monoclaw.com
Telephone: (843) 790-8910

Wilbur E. Johnson, Corp. Counsel

Julia P. Copeland, Deputy Corp. Counsel
The City of Charleston

50 Broad Street

Charleston, SC 29401
wjohnson@ycrlaw.com

copelandj @charleston-sc.gov
Telephone: (843) 724-3730

Attorneys for Respondents The City of
Charleston, South Carolina and the individual
City of Charleston officials named herein
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Board of Field Officers of the Fourth
Brigade, Mark Calhoun, F. Preston Wilson,
and Andrew Pickens Ca houn,

V.

Members of City Council of The City of
Charleston, South Carolina, Caroline Parker,
Kevin Shealy, Jason Sakran, Robert M.
Mitchell, Karl L. Brady, Jr., Stephen
Bowden, Peter Shahid, Jr., Michael S.
Seekings, Perry K. Waring, William Dudley )
Gregorie, and Ross A. Appel, and The City )

)
)
)
)
)
)
)
)
Petitioners, )
)
)
)
)
)
)
)
)

Of Charleston, South Carolina, The )
Honorable Alan Wilson, Attorney Genera )
For the State of South Carolina, the )

Honorable John Tecklenburg, Mayor of the )
City of Charleston, South Carolina,

Respondents.

S N N N

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASE NO.: 2022-CP-10-05123

City of Charleston Respondents M emorandum in Support of M otion to Dismiss!

In 2020, the City of Charleston removed from Marion Square a statue of John C. Calhoun
which had stood there for many years. Now,? several members of the general public — three

individuals and a fraterna organization, the Board of Field Officers of the Fourth Brigade

! Apparently, the Attorney Genera has not been served and has not entered an appearance. That does not
significantly affect the claims against these Respondents and should not delay granting this Motion to

Dismiss.

2 A similar lawsuit by three of the Petitioners -- Mark Calhoun, F. Preston Wilson, and Andrew Pickens
Cahoun -- againgt these same Respondents was filed January 4, 2022, and was voluntarily dismissed

without prejudice on September 2, 2022.

042

€2TS00TdD2202#3ASVYD - SYI1d NOWINOD - NOLSATIVHO - Wd ¥0:2T 0€ Bny €202 - 3714 ATIVOINOH 10313



(formerly known as the Washington Light Infantry) -- ask this Court to order the City to restore
the statue. They allege that its removal violated the South Carolina Heritage Act as well as state
charitable trust law, and that they as members of the general public are entitled to be the enforcers
of the law. These theories are advanced in three causes of action: Heritage Act (First Cause of
Action), and charitable trust law (Second and Third Cause of Action).®> A Fourth Cause of Action,
on behalf of the Board of Field Officers, allegesthat it has an agreement with the City of Charleston
giving it aright to be heard as to the ultimate disposition of the Calhoun monument and asks for a
declaration that this agreement is enforceable, although the Petition does not allege any actual or
threatened breach by the City.

The City and its officials move to dismiss the Petition in its entirety on grounds that the
Petitioners lack standing to asset their claims in this action and that Petitioners have shown no

entitlement to the various declaratory judgments they seek. More specifically:

B TheFirst Cause of Action (Heritage Act) should be dismissed both because there is no
private right of action to enforce the Heritage Act and because removal of the Calhoun
statute did not violate any of the terms of the Heritage Act.

B The Second and Third Causesof Action (Charitable Trust) should be dismissed because
petitioners have no standing to enforce a charitable trust — neither by a writ of
mandamus against the Attorney General (Second Cause) nor directly by themselves

(Third Cause).

3 The Second and Third Causes of Action differ in that the Third asserts their own right to sue for relief

under charitable trust law, while the Second seeks a writ of mandamus to force the Attorney Genera to
seek such reief.
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B The Fourth Cause of Action should be dismissed because, with no allegations of breach
or threatened breach, this is a request for an advisory opinion, not a justiciable

controversy.

Background

Across the known world and throughout history, humankind has used symbols to send
messages to other people, messages that identify the sender and are intended to do so. As the
Supreme Court of the United States said in referring to monuments located in public parks:

Public parks are often closely identified in the public mind with the government

unit that ownsthe land. City parks ranging from those in small towns, like Pioneer

Park in Pleasant Grove City, to those in magjor metropolises, like Central Park in

New York City—commonly play an important role in defining the identity that a

city projectsto its own residents and to the outside world.

Pleasant Grove City v. Summum, 555 U.S. 460, 472 (2009).

Inevitably, times change, and sometimes messages and symbols change — the original
messengers may change their minds or they may be replaced by new messengers with different
preferences. Canvases are painted over, temples see the light of new religions, statues are moved
or removed. Such changes arethe responsibility of the owner or custodian, either private or public.
If the owner or custodian is public, like the City of Charleston, any decision about a monument or
other symbol is made in the ordinary way, by the City government acting in its representative
capacity to carry out what it perceives to be the public interest and the interests and preferences of
the City’ s constituents.

Unless constrained by law, it is the City, not disappointed citizens, that makes decisions

about symbols, like any other municipal decisions. Here, Petitioners wish the City had made a

different decision about the Calhoun statue. They are now asking for court assistance in obtaining
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adifferent decision, but as shown below, there is no legal basis for a court to accommodate their
desire.

In this state, the General Assembly has enacted the South Carolina Heritage Act, which, as
a state statute, is part of the governing law that is controlling upon the City of Charleston. The
City and the named official Respondents understand their obligations, and all have scrupulously
observed the Heritage Act. As public officials, the Respondents are obligated to do so and, as set
forth in this Memorandum, the City (along with the named official Respondents) have fully
honored their obligations pursuant to state law whilefaithfully exercising the duties of their offices.

FACTS

The following essential facts are alleged in the Petition: In the late 19" century, a private
association known as the Ladies' Calhoun Monument Association erected a statute of John C.
Cahoun on aportion of Marion Squarein the City of Charleston. (Pet. 11113-15.) In 1898, having
achieved its goa and preparing to disband, the Association “sought an entity into which it could
entrust the custody and maintenance of the monument.” (Pet. 11 19-20.) “With the unanimous
consent of the Mayor of the City of Charleston, and the City Council of the City of Charleston, the
Ladies Cahoun Monument Association decided to entrust the monument to the City of
Charleston.” (Pet. 121.) The Calhoun monument remained at Marion Square from 1898 until the
City removed it in 2020.

The petition further alleges that the City “previously threastened” to transfer the statueto a
museum in California (Pet. 1 2.), but contains no allegations of a present intention to that effect.
The Petition alleges that the threatened injury is as follows: “If the City of Charleston in fact
transfers’ the statute out of state, local and state residents will lose the benefit of the statute, (Pet.

1 55), and “If the City of Charleston in fact transfers’ the statute out of state, the state courts and
4
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Attorney General will lose jurisdiction over it. With particular reference to the Fourth Cause of
Action, Petitioners allege that the City has agreed that the Board of Field Officers has a“right to
be heard” asto the ultimate disposition of the statute (Pet. § 53), but contains no alegation of any

violation or threatened violation of that agreement.

The Petition does not further identify John C. Calhoun or describe the monument.
However, Respondents believe the Court can take judicia notice of certain widely known and
undisputed facts as follows: John C. Calhoun was an eminent South Carolinian who held high
national office including U.S. Congressman, U.S. Senator, and U.S. Vice President. The statue
depicts Calhoun seated and includes the numbers 1782 and 1850 (his birth and death dates) and

thewords“TRUTH JUSTICE AND THE CONSTITUTION.”
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LEGAL STANDARD FORMOTION TO DISMISS

In considering a motion to dismiss a complaint based on failure to state facts sufficient to
state a cause of action, the Court must base its ruling solely on the allegations set forth in the
Complaint. Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 321, 701 S.E.2d 39, 44 (Ct.
App. 2010). If the facts and inferences drawn from the facts aleged in the Complaint, viewed in
the light most favorable to the Plaintiff, would entitle the Plaintiff to relief on any theory, then the
Court must deny the motion. Id. Thus, motions to dismiss are often denied when a Complaint
turnslargely on factual matters.

By contrast, where a Complaint largely involves interpretation of a statute or other legal
authority, an order of dismissal is common. Where the dispute “is not as to the underlying facts
but asto the interpretation of the law, and development of the record will not aid in the resolution
of theissues, it isproper to decide even novel issues on amotion to dismiss.” Unisys Corp. v. SC.
Budget & Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Off., 346 S.C. 158, 165, 551 S.E.2d
263, 267 (2001) (citing Evansv. State, 344 S.C. 60, 543 S.E.2d 547 (2001)).

The latter is the case here. The First Cause of Action turns on the interpretation of the
South Carolina Heritage Act, while the Second and Third Causes of Action involve interpretation
of a section of the South Carolina Trust Code. The Fourth Cause of Action turns on the
interpretation of the South Carolina Declaratory Judgment Act. Therefore, this case is ripe for

resolution on Respondents’ Motion to dismiss.
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l. PETITIONERSARE NOT ENTITLED TO RELIEF UNDER THE HERITAGE
ACT.

a. Thereisno Private Right of Action to Enforce the Heritage Act.

It is hornbook law in South Carolina that when the General Assembly enacts a statute,
especially one governing the conduct of government or public entities, private citizens are not
authorized to bring enforcement lawsuits unlessthe statuteitself providesfor such private lawsuits.
This principle has been forcefully stated many times:

[Q]uestions of whether the legislature intended to create a private cause of
action should be resolved by the language of the statute. ‘When a statute
does not specificaly create a private cause of action, one can be implied
only if the legidlation was enacted for the special benefit of a private
party.” Generaly, ‘a statute which does not purport to establish a civil
liability, but merely makes provision to secure the safety or welfare of the
public asan entity isnot subject to aconstruction establishing civil liability.’

Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 168, 785 S.E.2d 595, 599 (2016) (internal
citations omitted).

The rule was forcefully repeated by our Court of Appealsin 2021 in Ballard v. Newberry
County:

Critically, nothing in the Public Records Act grants any interested party, however
well-intentioned, the right to enforce the act by bringing a civil action.

We agree with the circuit court that there is aso no implied civil right to enforce
these statutes. A bellwether case on implied causes of action is Whitworth v. Fast
Fare Markets of South Carolina, Inc., which explains "the genera rule [] that a
statute which does not purport to establish a civil liability, but merely makes [a]
provision to secure the safety or welfare of the public as an entity is not subject to
aconstruction establishing acivil liability." 289 S.C. 418, 420, 338 S.E.2d 155, 156
(1985) (quoting 73 Am. Jur. 2d, Statutes § 432 (1974)). A private right of action
will "be implied only if the legislation was enacted for the special benefit of a
private party." Doe v. Marion, 373 S.C. 390, 397, 645 S.E.2d 245, 248 (2007).

Ballard v. Newberry Cty., 432 S.C. at 531, 854 SE.2d at 850-51.
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The Court went on:

No one appearsto dispute that the Public Records Act was not enacted for anyone's
particular benefit. There is also a virtually unbroken string of precedents refusing
to recognizeimplied rights of action in statutes that—Ilike the Public Records Act—
describe the government’ s basic structure and operation.*

Footnote 1 to that case, referenced at the conclusion of the above paragraph, listed no fewer
than nine cases asits authority:

Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 785 SE.2d 595

(2016); Marion, 373 S.C. 390, 645 S.E.2d 245; Adkins v. SC. Dep't of Corr., 360

S.C. 413, 602 S.E.2d 51 (2004); Camp v. Springs Mortg. Corp., 310 S.C. 514, 426

S.E.2d 304 (1993); Citizens for Lee Cty., Inc. v. Lee Cty., 308 S.C. 23, 416 SE.2d

641 (1992); Dorman v. Aiken Commc'ns, Inc.,, 303 S.C. 63, 398 S.E.2d 687

(1990); Whitworth, 289 S.C. 418, 338 S.E.2d 155; Patterson v. |.H. Servs,, Inc.,

295 S.C. 300, 368 S.E.2d 215 (Ct. App. 1988); Herald Pub. Co. v. Barnwell, 291

S.C. 4, 351 S.E.2d 878 (Ct. App. 1986).

432 S.C. at531n.1,854 SE.2d at 851 n.1.

In the case of the Heritage Act, it is clear how disruptive a private cause of action could be.
There are literaly thousands of monuments and memorials of every kind throughout the state,
some of which are covered by the Heritage Act but others of which are not. To allow any self-
appointed person or organization, no matter how well-intentioned, to sue the State or any city,
county, school district or even an individual school, could (and would) wreak havoc and disrupt
the orderly functioning of government and the carrying out of the public’s business.

Although the question whether there is a “private right of action under a statute” is not
guite the same as the non-statutory question of “standing to sue,” it is still instructive to look at
casesin other statesinvolving “standing to sue” over acity’sremova of amonument or memorial.
In those cases, courts have repeatedly rejected the standing of persons or organizations, even when

they claim a specia interest, such as suits by the Sons of Confederate Veterans, McMahon v.

Fenves, 946 F.3d 266, 270-71 (Texas. 5th Cir. 2020) or the United Daughters of the Confederacy.
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United Daughters of the Confederacy v. City of Winston-Salem, 853 S.E.2d 216 (N.C. Ct. App.
2020).

As noted in Kubic v. MERSCORP, the right to bring a private suit under a statute is even
more restricted than the question of general standing in non-statutory cases, because in statutory
cases, the legislature has made a decision, and that decision leaves no room for a court to overrule
it. See Kubic v. MERSCORP Holdings, Inc., 416 S.C. at 167 n.2, 785 S.E.2d at 598 (2016).

Dismissing this case does not mean there is no remedy to enforce the Heritage Act. The
Attorney General is empowered generally to enforce the Constitution and laws of South Carolina.
He hastaken an activerolein mattersinvolving the Heritage Act, issuing many Attorney General’s
Opinions for guidance to public officias and participating in lawsuits involving the Heritage Act.
E.g., Pinckney v. Peeler, 434 S.C. 272, 277, 862 S.E.2d 906, 909 (2021). For al these reasons,

Petitioners have no right to bring this action.

b. TheProvisions of the Heritage Act Do Not Bar Removal of the Calhoun statute.

The Petition contains a conclusory allegation that “the Calhoun Monument is a monument
protected by the provisions of South Carolina Statutes Annotated 10-1-165,” which isthe Heritage
Act (Pet. 1 58). Notably, however, there is no alegation communicating any reason why the
Heritage Act prevents the actions which the Petition says the City has taken or “previously
threatened” to take. And, applying the facts alleged and judicially noticed to the text of the
Heritage Act, it becomes clear that removal of the Calhoun Monument (or a “previously
threatened” transfer) did not and would not violate the plain language of the Act.

The Heritage Act provides for the “Protection of certain monuments and memorials’ as

follows:
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(A) No Revolutionary War, War of 1812, Mexican War, War Between the States,
Spanish-American War, World War |, World War |1, Korean War, Vietnam
War, Persian Gulf War, Native American, or African-American History
monuments or memorials erected on public property of the State or any of its
political subdivisions may be relocated, removed, disturbed, or atered. No
street, bridge, structure, park, preserve, reserve, or other public area of the State
or any of its political subdivisions dedicated in memory of or named for any
historic figure or historic event may be renamed or rededicated. No person may
prevent the public body responsiblefor the monument or memorial from taking
proper measures and exercising proper means for the protection, preservation,
and care of these monuments, memorials, or nameplates.

S.C. Code Ann. 8 10-1-165(A).

Two operative sentences provide relief under two specific, different circumstances set forth
in the Heritage Act—neither of which affords these Petitioners any relief.

The first sentence applies to war memorials of nine named wars and two ethnic histories,
and states what acts are prohibited for these memorias. they may not be “relocated, removed,
disturbed or altered.” Plainly, John C. Calhoun is not awar and a monument dedicated to him is
not awar memoria aslisted in the Heritage Act.

The second sentence applies to any “street, bridge, structure, park, preserve, reserve, or
other public areaof the state” if it isnamed after “ahistoric figureor event.” Unliketherestrictions
in the first sentence, the only limitation in this category is that such places may not be “renamed

or rededicated.”  Although John C. Cahoun is a “historic figure” and his statute may be a

“structure” within the meaning of the Act,* it has obviously not been “renamed or rededicated.”

41t could be debated whether or not a statute is a “ structure” within the meaning of the second sentence of
the Act. Theother subjectsof the second sentence are all geographic places, which suggeststhat “ structure”
might be limited to abuilding or thelike. Thisissue need not be decided here because the words “renamed
or rededicated” are obvioudy inapplicable and decisive.

10
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The statue was indeed “removed,” but that is an action forbidden only for items covered
by the first sentence, not items covered by the second sentence. See Hodges v. Rainey, 341 S.C.
79, 86-87, 533 S.E.2d 578, 582 (2000) (quoting Black’s Law Dictionary 602 (7th ed. 1999) and
Timmons v. South Carolina Tricentennial Comm'n, 254 S.C. 378, 175 S.E.2d 805 (1970) (“The
canon of construction ‘expressio unius est exclusio alterius’ or ‘inclusio unius est exclusio
alterius’ holds that “to express or include one thing implies the exclusion of another, or of the
alternative. . . .When thelanguage of astatuteisclear and explicit, acourt cannot rewrite the statute
and inject mattersinto it which are not in the legislature's language, and there is no need to resort
to statutory interpretation or legislative intent to determine its meaning.”).

Asamatter of law, thereisno room for creativity when interpreting the Heritage Act; laws
areto be interpreted as they are written. Richland Cty. Sch. Dist. Two v. SC. Dep’t of Educ., 335
S.C. 491, 496, 517 S.E.2d 444, 447 (Ct. App. 1999) (internal citations omitted) (“ The legislature’s
intent should be ascertained primarily from the plain language of the statute...If a statute's
language is plain and unambiguous, and conveys a clear and definite meaning, thereis no need to
employ rules of statutory interpretation, and the court has no right to look for or impose
another meaning...Words used in astatute must be given their plain and ordinary meaning without
resort to subtle or forced construction to limit or expand the operation of the statute.”).

For al the above-stated reasons, Petitioners claims arising under the Heritage Act should
be dismissed.
I. PETITIONERS CLAIMS ARISING OUT OF CHARITABLE TRUST

ARGUMENTSFAIL FOR LACK OF STANDING.

Petitioners assert that the gift of the Calhoun monument created a charitable trust. Even if

that were true, however, Petitioners are not eligible to sue to enforce a charitable trust.

11
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For hundreds of years, the common law everywhere and the statutes of this state have
sharply restricted the persons who may invoke a court proceeding to enforce the terms of a
charitable trust.> The chief legal officer of a jurisdiction (typically the state Attorney General)
plays that principal role, sometimes augmented by the settlor or trustee of the trust, and, rarely, by
another person who can show adirect, unique interest. This rule has been stated many times, e.g.,
“A person whose only interest is that interest held in common with other members of the public
cannot compel the performance of a duty the charitable organization owes to the public” Am. Jur.
2d Charities 8 130, at 126 (internal citations omitted).

The limitation is intended to protect trusts from needless litigation which could dissipate
the assets of the charity at the unrestrained option of private citizenswho might have only parochial
or personal motivations for suing the charity; at the same time, the list of those who do have
standing adequately insures appropriate oversight.

The current law of South Carolina is contained in the South Carolina Trust Code, S.C.
Code § 62-7-405(c):

“The settlor of a charitable trust, the trustee, and the Attorney Generd,
among others may maintain a proceeding to enforce the trust.”

Now the Petitioners seek to upset this careful balance by a chain of illogic based on
misapplying two words of the South Carolina Trust Code. The two words are “among others,”

and petitioners say this means “beneficiaries.” The Petition then takes the next step of rendering

> Without conceding the point, Respondents assume for the purpose of this Mation that thereisa charitable
trust here. A charitable trust was found to exist in Grady v. City of Greenville, 129 S.C. 89, 123 S.E. 494
(1924), but further analysis of that case is unnecessary here because it is so clear that Petitioners have no
standing to enforce a charitable trust even if thereis one.

12
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the Code section meaningless by expanding the term “beneficiaries.” They say “the intended
charitable beneficiaries[ of the Calhoun Monument] , who ar e the people of South Carolina.” (Pet.,
167.) Then, since Petitioners Wilson and Cahoun are residents of South Carolina (Pt., 115, 6),
that means they have standing to bring this action. The problem with this theory is that it also
gives standing to all of the other 5,118,424 South Carolinians (2020 census).

That is not what S.C. Code 862-7-405(c) or its words “among others” mean.

So, if those words do not mean “the general public,” as Petitioners claim, what do they
mean? The Michigan Supreme Court gave an example, where a charitable gift was set up asapair
of trusts, and the principal trustee was somehow not a trustee of the trust to be sued. There, the
court held that trustee was “among others’ entitled to sue. In other words, “among others” means
someone who logicaly is in the position of trustee or settlor but who for some technical or
structural reason is omitted from the structurally correct category. In other words, “among others’
isdesigned to promote the purpose of alowing suit by those in the named categories, not an excuse
to abandon the limitation. Gassick, Trustee of the James A. Belamy Trust and Personal
representative of the Estate of James A. Bellamy v. University of Michigan Regents, 330 Mich.
App. 487, 948 N.E.2d 452 (2019). Seealso ALR Annot. “Who May Maintain Suit or Proceeding
to Enforce or Administer Benevolent or Charitable Trust” 124 AKR 1237.

In addition, the words “among others,” only came into the South Carolina Code when our
state adopted the Uniform Trust Code in 2005. The South Carolina Code contains Notes to the
Uniform Trust Code and Notes to the South Carolina version, for Chapter 7 of Title 62 and for
Section 62-7-405. Nowherein any of these Notesisthere ahint of arevolutionary change such as

Petitioners suggest.

13
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Before South Carolind s adoption of the Uniform Trust Code, severa sections of the Code
provided for the Attorney General to bring suits to enforce charitable trusts. South Carolina Code
62-7-501 through 507 did so, and they were merged into the present South Carolinaversion of the
Uniform Trust Code. The casesarein accord. The definitive statement of the law was expressed
by our Supreme Court in Epworth Children’s Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710
(2005). There, in litigation over possible termination of a charitable trust, the Attorney General
entered an appearance and thereafter filed an appeal opposing termination of the trust. In the
course of an opinion upholding the Attorney General’s position, the Supreme Court made plain
that the Attorney General is the proper party in such acase:

South Carolina Code Ann. § 1-7—-130 (2005) provides that the “ Attorney Genera
shall enforce the due application of funds given or appropriated to public charities
within the State, prevent breaches of trust in the administration thereof and, when
necessary, prosecute corporations which fail to make to the General Assembly any
report or return required by law.” Similarly, S.C. Code Ann. § 62—7-503 (1987)
providesthat the Attorney General shall, when necessary, bring an action to compel
trusteesto discharge dutiesimposed upon them by a charitable trust or comply with
statutory provisions concerning the administration of charitable trusts. The
Attorney Genera isthe proper party to protect the interests of the public at largein
the matter of administering or enforcing charitable trusts. Furman Univ. v. McLeod,
238 S.C. 475, 482, 120 S.E.2d 865, 868 (1961).

Epworth Children’s Home v. Beasley, 365 S.C. 157, 163 n.3, 616 S.E.2d 710, 713 n.3
(2005).

The prior case on which the Epworth decision relied, Furman University v. McLeod, is
even more pointed and makes clear that others besides the Attorney General usually have no role
in such a case: Furman University, 238 S.C. 475 at 482-83, 120 S.E.2d 865 at 868:

Daniel R. McLeod, as Attorney General of South Carolina, upon whom isimposed

the responsibility of protecting the interests of the public in matters relating to the

administration and enforcement of charitable trusts, has been named Defendant and

has filed this answer herein. | find and hold that Daniel R. McLeod, as Attorney
General, is the only proper and necessary party defendant to this proceeding. The

14
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language of the deeds requiring the maintenance of a school in or near Greenville

creates, at most, a public trust. There are no private rights of reversion or reverter.

Even if the language should be given that strict construction which the Attorney

General advancesit would create no privateright of action in any individual citizen.

The public interest is properly represented by the defendant.

Under Title 1, Section 240 of the 1952 Code of Laws of South Carolina, the

Attorney General of South Carolinais charged with the duty of “Enforce the due

application of funds given or appropriated to public charitieswithin the State, [and]

prevent breaches of trust in the administration thereof.”

It isalso the general law that in the matter of administering or enforcing charitable

trusts, the Attorney General isthe proper party to protect the interest of the members

of the public at large, as distinct from those having “immediate or peculiar

interests.”

Id. at 482-83, 120 S.E.2d at 868.

One other case should be mentioned, Grady v. City of Greenville, 129 S.C. 89, 123 S.E.
494 (1924). That case, like this case, involved a monument donated to a city in the 1890s by a
Ladies Memorial Association; it differed in that it was a monument dedicated to veterans of the
Civil War. It was placed in a city street, but after some years the city sought to move it because
of increasing traffic.

Four still-living veterans of the Civil War sued to block the move. Somewhat surprisingly,
the Supreme Court reached the merits. The Court recognized a city’s broad autonomy in
governance and upheld the City’ s decision to move the monument.

That case might seem to support the claim of Petitionersin the instant case that they have
standing to bring this petition, but an examination of the Grady decision shows just the opposite.
At theend of itsopinion, the Supreme Court added acrucial paragraph. That paragraphfirst recited
the standard rule that only persons with a particular interest beyond that of the general public can

have standing to bring an action, and the Court then disclaimed any intention to depart from that

rule. Instead, the paragraph made clear that reaching the merits was a gesture of respect for the
15

056

€2TS00TdD2202#3ASVYD - SYI1d NOWINOD - NOLSATIVHO - Wd ¥0:2T 0€ Bny €202 - 3714 ATIVOINOH 10313



honored veterans of the War:

Under the foregoing views it is unnecessary to consider whether the plaintiffs have
shown such peculiar interest in the monument, differing, not only in degree, but in
kind, from the general public, as entitles them to maintain the action. Out of
deference to the thin, and now amost vanished, “gray line” of which these four
plaintiffs are aworthy part, we have given the case asfull and careful consideration
asif the plaintiffs technical right to maintain the action were unquestioned; but we
are not to be understood as passing on the point as a question of law.

Id. at 108, 123 SE. at 501.°

[I1.  PETITIONERS CANNOT MANDAMUSTHE ATTORNEY GENERAL

In the Second Cause of Action, Petitioners recognize that the Attorney General has
statutory authority to act to protect charitable trusts, and somehow trandates this highly
discretionary roleinto aministerial task. The Attorney General is quite capable of acting when he
sees a genuine threat to the security of a charitable trust. Cases cited in this Memorandum and
others show the current Attorney General and his predecessors have all done so when they
perceived aneed.

Our Supreme Court has repeatedly held that mandamus is available only in the rarest of
cases, under conditions that are not present in this case:

Mandamus is the highest judicial writ and is issued to compel a public officia to

6 Even if the Trust Code did not preclude Petitioners' claim, they would till lack standing to sue under
South Carolina s general standing doctrines. South Carolind s basic requirement (and there are others) is
that the plaintiff must have suffered an “injury in fact”—an invasion of alegally protected interest which
isconcrete and particularized. Theinjury must be of “apersonal natureto the party laying claim to standing
and not merely of general interest common to all members of the public.” Sea PinesAss nfor the Protection
of Wildlife, Inc. v. SC. Dep't of Natural Resources, 345 S.C. 594, 600, 550 S.E.2d 287, 291 (2001). Here,
the Petitioners’ claimed injuries do not meet this test. They alege that they “will be deprived of their
enjoyment” of the Calhoun Monument and that Mark Calhoun has “an interest in preserving the historica
memory of their ancestor.” (Pet. 11155, 76.) That is simply not enough in this or any Court.
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perform a ministerial duty, not a discretionary duty, and only when there is a
specific right to be enforced, a positive duty to be performed, and no other available
legal remedy. Riverwoods, L.L.C. v. County of Charleston, 349 S.C. 378, 563
S.E.2d 651 (2002); City of Rock Hill v. Thompson, 349 S.C. 197, 563 S.E.2d 101
(2002); Ex parte Littlefield, 343 S.C. 212, 540 S.E.2d 81 (2000); Redmond v.
Lexington County Sch. Dist. No. 4, 314 S.C. 431, 445 S.E.2d 441 (1994).
Miller v. State, 377 S.C. 99, 101, 65 S.E.2d 492, 493 (2008).
Moreover, in this case, Petitioners request for a writ of mandamus is simply a
roundabout way of trying to get standing for themselves to sue over a charitable trust — standing

that they clearly do not have, as shown in the previous section of this Memorandum.

IV. CLAIMSLIKEPETITIONERS HAVE FAILED IN OTHER STATES

In recent years, other states have faced controversies over moving or removing monuments.
In some of these instances, members of the general public, like Petitioners here and othersclaiming
specia status, have sought to assert lega interests and theories entitling them to court decrees
blocking removal of statues or monuments. Their grounds have essentially been variations on the
themes sounded by Petitioners in this case. In response, courts in one state after another have
firmly rejected attempts — often quite inventive — to block state or local governments from
proceeding with decisions made in the exercise of their governmental authority.

A survey of the national landscape shows that courts have routinely dismissed monument
removal lawsuits for lack of standing when based on a plaintiffs disappointed expectations and
have rejected other legal theories which sought to tie the hands of local governments. Instead,
courts have repeatedly upheld government police power to act in what it determinesis the public
interest.

Following is a brief summary of only some of the cases involving legal challenges to

removal of monuments which had been privately donated in the late 19th or early 20" century:
17
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Virginia. Charlottesville removed privately donated statutes of Robert E. Lee and
Stonewall Jackson. The city was sued for violating a 1997 Virginia statute similar to the South
Carolina Heritage Act, but the state law was held to be prospective only and thus inapplicable to
these old statutes. City of Charlottesville v. Payne, 856 S.E.2d 203 (Va 2021).

In Richmond, the Governor removed a Robert E. Lee statue which the state had accepted
in 1890 with a promise to hold it “perpetually sacred to the Monumental purpose to which they
have been devoted and that she will faithfully guard it and affectionately protect it.” Adjacent
property owners and heirs of the original grantor sued on various theories. The Virginia Supreme
Court held that a statute on public land is “government speech,” which private citizens cannot
control and which the 1890 officials had no power to alienate; Taylor v. Northam, ---. In another
case, the Court held that the gift did not create an easement enforceable by private citizens against
the State. Gregory v. Northam, 862 S.E.2d 273, 275 (Va. 2021).

Louisiana. New Orleans City Council voted to remove statues of Robert E. Lee, Jefferson
Davisand P.G.T. Beauregard. Tempersflared. See, e.g., Richard Faucett, Tempers Flare Over
Removal of Confederate Statuesin New Orleans, N.Y. TIMES (May 7, 2017); Kevin Litten, Efforts
to remove Confederate monuments in New Orleans go back decades, TIMES-PICAYUNE (Mar. 14,
2017). Historical organizations alleged violation of federal laws including the National Historic
Preservation Act and other federal and state laws, In one of the most widely reported Confederate
monument removal cases, the federal courts upheld the City’s action on all counts. Monumental
Task Comm,, Inc. v. Foxx, 259 F. Supp.3d 494 (E.D. La. 2017). Seealso Monumental Task Comm.,
Inc. v. Chao, 678 Fed. Appx. 250 (5" Cir. 2017).

Texas. The University of Texas removed Jefferson Davis and Woodrow Wilson in 2015
following the Mother Emanuel shooting and removed Robert E. Lee and Albert Sidney Johnston
in 2017 after the Klan-Nazi events in Charlottesville. A Sons of Confederate Veterans chapter
sued, along with othersincluding a descendant of the statutes' donor, all claiming violation of their
First Amendment rights. In McMahon v. Fenves, 946 F.3d 266, 270-71 (5th Cir. 2020), an opinion
that mirrors many other court decisions, the court rejected the claims (and another case against San
Antonio) for lack of standing — it said standing depends on proving particular injury beyond that
suffered by the general public. Without such injury, the plaintiffs there — like those here in
Charleston — are merely seeking to undo a political decision they lost:

“Plaintiffswould of course prefer aworld where the University and the City display
Plaintiffs favored monuments.”

Id. at 271. But:

“Our system of governance assigns the vindication of value preferences to the
democratic political process, not the judicia process.”

Id. at 268 (rejecting strong feelings and family connections to Confederate monuments as
insufficient injuries for purposes of standing).
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North Carolina. Even those persons or organizations that would seem to have the closest
connection to Confederate monuments are uniformly dismissed for lack of standing. United
Daughters of the Confederacy v. City of Winston-Salem, 853 S.E.2d 216 (N.C. Ct. App. 2020)
(dismissing for lack of standing alawsuit brought by a heritage association against city and county
governments involving the removal of a Confederate statue listed in the National Register of
Historic Places); Hist. Preservation Action Comm,, Inc. v. City of Reidsville, N.C., 753 S.E.2d 400
(N.C. Ct. App. 2013)(dismissing plaintiffs claims for lack of standing to challenge a city’s
decision to remove a damaged Confederate monument).

Mississippi. State university (Ole Miss) made major changes on campus, including moving
and renaming Confederate monuments, street names, and building names on campus. An SCV
chapter and other heritage organizations sued to enforce the state's “Heritage Act” (adopted in
2004 and closely resembling the South Carolina Heritage Act). State courts construed the suit as
one for awrit of mandamus and held they had no standing to bring such asuit. Miss. Div. of Sons
of Confederate Veterans v. University of Miss., 269 So0.3d 1235 (Miss. Ct. App. 2018).

Tennessee. Sons of Confederate Veterans v. City of Memphis, No. M2018-01096-COA-
R3-CV, 2019 WL 2355332 (Tenn. Ct. App. June 4, 2019) (dismissing plaintiff’s claims for lack
of standing where city officials transferred ownership of Confederate monuments to a nonprofit
entity that removed them).

Florida. Confederate heritage associations challenged city of Lakeland's relocation of a
privately-funded Confederate monument and claimed the city’s action infringed their ability to
preserve the history of the South, express their free speech, vindicate the cause for which the
Confederate veteran fought, and protect and preserve Memorias to American veterans. The
United States Court of Appealsfor the Eleventh Circuit rejected these claims because they did not
give rise to the type of injury needed to show standing. Gardner v. Mutz, 962 F.3d 1329, 1341
(11th Cir. 2020).

Kentucky. Inalawsuit brought by aplaintiff claiming to be adescendant of Jefferson Davis
and other Confederate officials, the court dismissed the suit and upheld removal of a Confederate
monument in the City of Louisville. Callan v. Fischer, No. 3:16-CV-734-TBR, 2017 WL 4273106
(W.D. Ky. Sept. 26, 2017).

The above-cases show that people and organi zations like Petitionersin this case have asked

courts to block removal of monuments in state after state, alleging every conceivable personal

stake and every conceivable legal theory of entitlement. They have not succeeded.
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V. PETITIONERS FOURTH CAUSE OF ACTION SHOULD BE DISMISSED AS
SIMPLY A REQUEST FOR AN ADVISROY OPINION.

Finally, Petitioners seek a declaratory judgment affirming that the City has promised to
givethe Board of Field Officersa“right to he heard” asto the ultimate disposition of the Calhoun
statute. Thereisno allegation that the City deniesthereis such an agreement or threatensto violate
it. Instead, the few allegations all relate to speculation — not even current speculation but
speculation of the past. The Petition alleges that the City “previoudy threatened” to move the
Calhoun statute out of state, Pet. 2, and that the City “had considered” such amove. (Pet. 154.)
The threatened injury is likewise speculative in the extreme: “If the City of Charleston in fact
transfers’ the statute out of state, local and state residents will lose the benefit of the statute, (Pet.
1 55), and “If the City of Charleston in fact transfers’ the statute out of state, the state courts and

Attorney General will lose jurisdiction over it.

With al due respect, wordslike* previously threatened,” “had considered,” and “if” (twice)
do not allege a live, concrete controversy, do not create a justiciable controversy, and are not a

sufficient basis for a declaratory judgment under S.C. Code 15-53-10 et seq.

Rather, Petitioners arejust seeking an advisory opinion, because no controversy presently
exists and the claim is not ripe for adjudication. Considerable South Carolina case law holds that
aright to such relief is not conferred by the Declaratory Judgment statute, which requires a live
controversy. For example, “to fall within the intended purpose and scope of the Declaratory
Judgments Act, the parties must seek adjudication of a justiciable controversy.” Tourism
Expenditure Review Comm. v. City of Myrtle Beach, 403 S.C. 76, 81, 742 S.E.2d 371, 373-74

(2013) (citing Sunset Cay, LLC, v. City of Folly Beach, 357 S.C. 414, 423, 593 S.E.2d 462, 466
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(2004). “[I]t is fundamental that the Declaratory Judgments Act does not eliminate the case-or-
controversy requirement.” Id. at 82, 742 S.E.2d at 374. As athreshold matter, “the existence of
an actual controversy is essential to jurisdiction to render a declaratory judgment.” Power v.
McNair, 255 S.C. 150, 153, 177 S.E.2d 551, 552 (1970). The same case also said:

‘A justiciable controversy isarea and substantial controversy which isappropriate

for judicial determination, as distinguished from a dispute or difference of a

contingent, hypothetical or abstract character.

As all these cases show, Petitioners' Fourth Cause of Action must fail.

CONCLUSION

The Petitioners have presented several theories for relief, none of which have legal

substance. Accordingly, the Petition should be dismissed in its entirety.
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

BOARD OF FIELD OFFICERS
OF THE FOURTH BRIGADE,
MARK CALHOUN,
F. PRESTON WILSON,
ANDREW PICKENS CALHOUN
Petitioners,

VS.

MEMBERS OF CITY COUNCIL OF THE CITY
OF CHARLESTON, SOUTH CAROLINA,
CAROLINE PARKER, KEVIN SHEALY,
JASON SAKRAN, ROBERT M. MITCHELL,
KARL L. BRADY, JR., STEPHEN BOWDEN,
PETER SHAHID, JR., MICHAEL S.
SEEKINGS, PERRY K. WARING, WILLIAM
DUDLEY GREGORIE, and ROSS A. APPEL
AND THE CITY OF CHARLESTON, SOUTH
CAROLINA, THE HONORABLE ALAN
WILSON, ATTORNEY GENERAL OF THE
STATE OF SOUTH CAROLINA, AND THE
HONORABLE JOHN TECKLENBURG,
MAYOR OF THE CITY OF CHARLESTON,
SOUTH CAROLINA

Respondents

CASE NO: 2022-CP-10-05123

MEMORANDUM IN OPPOSITION
TO DEFENDANTS’
MOTION TO DISMISS

PETITIONERS, by and through their undersigned counsel, respectfully submit this

Memorandum in Opposition to Defendants’ Motion to Dismiss.

BACKGROUND AND FACTS

The historic facts about the John C. Calhoun monument and the parties’ involvement and/or
connection to the monument establishment and Charitable Trust are outlined in the Petition.

Respondents’ memorandum repeated the substantive historic allegations from Petitioners’
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Complaint. What bears repeating for the sake of this motion is that the City accepted the Calhoun

Monument by way of unanimous resolution of City Council on 18 July, 1898 as follows:

“Whereas, the Ladies Calhoun Monument Association, ‘after vicissitudes and
efforts extending over many years, has at length accomplished the sacred object
of its existence,’ by the erection in Marion Square of the magnificent monument
to South Carolina’s greatest son, John Caldwell Calhoun; and whereas, the
Association is now about to dissolve and disband, and desires to place the
monument under the control and care of the City of Charleston for all time, and
has placed in the hands of the Mayor and the city the key to the enclosure, ‘as
symbolizing its possession and custody’; Resolved, That the City Council
gratefully accepts the high honor and the responsibilities which it involves, and
pledges the faith of the city to watch over and keep it as a priceless treasure and
sacred trust. Resolved, that his Honor the Mayor by (sic) requested to express to
the ladies of this Association the thanks of the City and the entire State for their
untiring labors and heroic endurance in the face of many obstacles and
difficulties in the completion of such a handsome and imposing monument to
the great statesman. Resolved, that this action of the City Council be suitably
engrossed and sent to the Ladies Calhoun Monument Association.”

Relevant to the issue of Petitioners’ standing under the Public Importance exception
(further explained below) are the events and decisions surrounding the destruction of the
monument and removal of the lifelike statue of John C. Calhoun on June 24, 2020, and then later
plans to transfer the statue of Calhoun to Los Angeles for display in an exhibit subjecting the
Calhoun statue and name to “ridicule”. This background provides an example that connects the
purpose of both the Heritage Act and South Carolina Trust Code of protection of such historic
artifacts as the Calhoun Monument and Statue. It is also relevant to the issue of the particular harm

to the Petitioners and the relation of that harm to the issue of standing.

Shortly after the death of George Floyd in the summer of 2020, nationwide civil unrest
came to Charleston, South Carolina. As described in the Charleston City Paper (July 8, 2021,

edition):
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“The night of May 30, 2020, a group of people took to upper King Street
downtown, breaking windows and setting fires following a day of protest
marches throughout downtown in which hundreds of people demonstrated
against the police killing of George Floyd in Minneapolis a few days earlier.”

In the weeks following, civil unrest also moved to the John C. Calhoun monument with
vandalism against the statue and ensuing protests and demands it come down. This was during the
time of heated unrest which included ubiquitous threats of “no justice, no peace” against decision-

makers for not following the directives of those protesting against particularly historic monuments.

A Charleston City Council vote was taken on June 23 to remove the statue, and the actual
removal took place within hours of the successful vote to the cheers of the crowds. While the base
of the structure was destroyed by the City, the statue of Calhoun was transferred from Marion
Square and stored outside of public view in an undisclosed location alleged by the City. Petitioners
understand from the City it is located in a warehouse on the peninsula, where it has remained since
being removed (note: to this point, neither the Petitioners nor their counsel have been given

permission to assess the condition of the statue).

While the statue languished out of site, in 2021, the city began coordination with Hamza
Walker, Director of “LAXART” (further described hereafter), to send the John C. Calhoun statue
to the Los Angeles, California “LAXART Monument” exhibit. When the City of Charleston’s
Commission on History, whose members were approved by City Council, voted on December 15,
2021 to send the statue to LAXART, a dissenting commission member said the following about

the decision:

“The remaining light and honor of respect cannot be extinguished by subjecting
Calhoun to further ridicule in the form of a distant or traveling show.”

The impending transfer of the Calhoun Statue to LAXART for “ridicule” was the catalyst

for a lawsuit brought by descendants of the Calhoun family and of the Ladies Calhoun Monument
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Association who created the statue and transferred it to the City of Charleston in trust. This group
had previously waited to see what the City had planned for the statue and did not have plans to sue
until the said LAXART plan. The Board of Field Officers of the 4™ Brigade (hereafter “Board of
Field Officers”), the organization holding title to Marion Square at the time of the erection of the
statue and in the present, joined as Petitioner. This was due to the organization’s connections to the
Ladies Calhoun Monument group as the provider of the real property to the group before the city
accepted said transfer (establishment of the Charitable trust), and their connection to the removal

of the Calhoun Monument in 2020 as described in the Petition.

After the said destruction of the Monument and warehousing of the Calhoun statue, the
South Carolina Supreme Court issued its opinion upholding the Constitutionality of the “Heritage
Act” (though with a majority vote of the legislature to act versus the original super majority). The
South Carolina Supreme Court Declaratory Judgment Opinion 28062 (2021) upholding the
Constitutionality of SC Code subsection 10-1-165(A) “Heritage Act” provided the following
passage relevant to the powers of state versus local government with regard to historic memorials
we argue include the Calhoun Monument and the rededication of Marion Square (further explained

below):

“The Petitioners argue subsection 10-1-165(A) conflicts with Home Rule because it
prevents local governments from acting on requests of the public for the change, removal, or
relocation of controversial historic monuments or memorials.” They contend local governments
are in a better position to act with regard to this subject because “they can be more responsive” to
the thoughts of the community. This may be true, but Home Rule is not about who holds the better
wisdom. Home Rule does not allow local governments to ignore legislatively enacted state law

because they are in a more suitable position to address an issue. Subsection 10-1-165(A) does not
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apply to a specific county or geographic area and, thus, it is a general law with respect to territorial
classifications. Further, as we analyzed above, the statute is not an unconstitutional special law in
any other respect. Importantly, "the subject matter of the legislation is not peculiar to [any] political
subdivision." Kleckley v. Pulliam, 265 S.C. 177, 187, 217 S.E.2d 217, 222 (1975). Therefore, we
hold subsection 10-1-165(A) does not violate Home Rule and all counties must comply with it

because "no county shall be exempted from the general laws." S.C. Const. art. VIII, § 7.”

STANDARD OF REVIEW

“Rules 12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure do not have
identical standards of review. In particular, the rules differ as to whether this Court needs to accept
the well-pleaded allegations of the complaint as true. Under Rule 12(b)(1), this Court “examines
whether the complaint fails to state facts upon which jurisdiction can be founded.” Rega v. Rega,
No. 19-259,2019 WL 4466977, at *3 (D.S.C. Sept. 17, 2019) (interpreting Federal Rule 12(b)(1)).
When resolving a Rule 12(b)(1) motion, the Court “may consider undisputed facts and any
jurisdictional facts that it determines.” Id. (same). As a result, the Court may review “affidavits
and other evidence outside the pleadings . . . in support of a motion to dismiss based on lack of

jurisdiction.” Baird v. Charleston Cty., 333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999).

Under Rule 12(b)(6), by contrast, the complaint should be “construed liberally and the
Court must presume all well plead facts to be true.” Charleston Cty. School Dist. v. Harrell, 393
S.C. 552,557,713 S.E.2d 604, 607 (2011). So a Rule 12(b)(6) dismissal is improper “[i]f the facts
alleged and inferences reasonably deductible from the allegations set forth in the complaint,

viewed in the light most favorable to the plaintiff on any theory.” Doe v. Bishop of Charleston, 407
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S.C. 128, 134, 754 S.E.2d 494, 497 (2014). “The complaint should not be dismissed merely

because the court doubts the plaintiff will prevail in the action.” Id.

This motion to dismiss under Rule 12(b)(6), by the arguments as set forth below, should

fail under the above standard.

ARGUMENTS

1.) Petitioners are Uniquely Positioned to Justify Public Importance Standing in the

Enforcement of the Heritage Act.

The Respondents argue the Petitioners have no private right of action to enforce the
Heritage Act, despite all the aforementioned attributes of the Petitioners giving them a particular
connection to the Calhoun Monument and the particular harm involved with its destruction and
removal. This is allegedly because the legislature did not provide for a private right of action, and
therefore the only party able to enforce the Heritage Act is the South Carolina Attorney General.
This argument fails for the same reason as the Respondents’ further arguments for dismissal of

Petitioners due to standing in the Charitable Trust related causes of action.

The oversight of the Petitioners’ said attributes was intentional, as Petitioners should have
a private right of action under the public-importance exception. South Carolina courts have
previously granted standing for similar parties in similar situations. This has occurred even when
the legislature has not expressly granted a private right of enforcement. Under the public-
importance exception doctrine, “a court may confer standing upon a party when an issue is of such
public importance as to require its resolution for future guidance.” Baird, 333 S.C. at 531, 511
S.E.2d at 75. With that, a plaintiff need not prove a concrete or particularized injury, S.C. Pub.

Interest Found. v. S.C. Dep t of Transp., 421 S.C. 110, 118, 804 S.E.2d 854, 858-59 (2017), nor
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show that he has “an interest greater than other potential plaintiffs.” Davis v. Richland Cty. Council,
372 S.C. 497, 500, 642 S.E.2d 740, 742 (2007). A court determining whether to confer public
importance standing should strike an appropriate balance between affording “access to the judicial
process to address alleged injustices” and avoiding “numerous lawsuits at the expense of both
judicial economy and the freedom from frivolous lawsuits.” S.C. Pub. Interest Found., 421 S.C. at
118, 804 S.E.2d at 859 (internal quotation marks omitted). But the key consideration is whether
resolution is needed for future guidance, as that is what makes an issue transcend a purely private

matter and rise to the level of public importance.

With regard to the Heritage Act, this Court should strike the balance in favor of the
Petitioners to all for the public importance exception. First, these petitioners have arguably
suffered harm and have a greater interest than others due to connection with the name and
reputation of John C. Calhoun and the forced change to Marion Square. Second, future guidance
will be needed for future enforcement of Heritage Act cases as the enforcement potentially includes
hundreds of monuments throughout the state. Additionally, as in this case, courts will be grappling
with enforcement as well as what falls under the Heritage Act and so this resolution rises to the
level of public importance. The unique status of the Petitioners to Calhoun tips the balance in favor
of addressing injustices against the potentially high number of lawsuits. The result of this case
could be needed guidance as to who, beyond the SC Attorney General, bring a Heritage Act case
(and who is included in “among others” for a Charitable Trust action as argued further below) and
therefore limit cases and yet take the high caseload from the Attorney General’s office. Critically
important to South Carolina is a better understanding of what is covered by Heritage Act (and what
government officials must do when they wish to make a change to a Charitable Trust as South

Carolina Courts have allowed for the courts to consider equitable deviation to the Charitable Trust,
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but the City seems to believe they did not have to seek equitable deviation before destroying the
monument and warehousing the statue). It is important to note that South Carolina courts have
granted public-importance standing in far less compelling circumstances than these—in cases
asserting, for example, that a preservation society exceeded its authority by conveying property,'
that a county exceeded its authority by issuing hospital bonds,? that a school district violated its
procurement regulations by entering into construction contracts without following the prescribed
competitive sealed-bidding procedure’.

1 Evins v. Richland Cty. Historic Pres. Comm'n, 341 S.C. 15, 21, 532 S.E.2d 876, 879 (2000).

2 Baird, 333 S.C. at 531, 511 S.E.2d at 75.
3 Sloan v. Sch. Dist. of Greenville Cty., 342 S.C. 515, 523, 537 S.E.2d 299, 303 (Ct. App. 2000).

2.) The Heritage Act Protects Statues and Monuments of Historically Important figures

and Clearly Includes John C. Calhoun, “South Carolina’s greatest son.”

Respondents argue that the John C. Calhoun Monument is not protected by the Heritage
Act. First, they argue “Plainly, John C. Calhoun is not a war and a monument dedicated to him is
not a war memorial as listed in the Heritage Act”. The Heritage Act lists the major US wars from
the Revolutionary War to the Persian Gulf War, and this includes the wars of which John C.
Calhoun was involved as an elected public official, namely the War of 1812 and the Mexican-
American War (see Dr. Sinisi Affidavit describing his involvement). The Respondents’ narrow
reading of the Heritage Act would arguably not fit any of the war memorials in South Carolina,
and therefore would not meet the intent of the Legislature in passing the Heritage Act. The
controversy which brought about the Heritage Act was over the Confederate Battle Flag which
was moved from on top of the statehouse to a place on state grounds. Under the Respondents’

narrow definition that flag was not a “war”, but a banner associated with one side of the conflict.
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Almost all “war memorials™ in the state are honoring those associated with a war, and not honoring
the war itself. Arguably the wars listed since World War II were not declared wars and therefore

even a memorial to the war would not fit the definition Respondents argue.

Respondents go further in acknowledging the Calhoun Monument can fall under the
category of “structure” in the second part of the Heritage Act, but then argue the monument was

not renamed or rededicated:

“The second sentence applies to any “street, bridge, structure, park, preserve, reserve,
or other public area of the state” if it is named after ‘a historic figure or event.” Unlike
the restrictions in the first sentence, the only limitation in this category is that such places
may not be ‘renamed or rededicated.” Although John C. Calhoun is a “historic figure”
and his statute may be a “structure” within the meaning of the Act,4 it has obviously not
been ‘renamed or rededicated.’”

This argument fails on multiple counts. The Heritage Act prohibits re-dedicating a structure
or public area. Dedicate means to devote something to a particular subject or purpose. First, when
the heavy construction vehicles tore down the monument and removed the statue, the plot of real
property which had been an integral part of the Monument for over a century, which the City
transferred by Quit Claim Deed to the Board of Field Officers and Marion Square, was rededicated
without Calhoun’s presence. That is, the plot of land, a public area, was devoted to a new purpose.
More importantly, Marion Square (named after South Carolina Revolutionary War hero Francis
Marion) was rededicated, 1.e., given a new purpose, without the presence of John C. Calhoun’s

Monument as centerpiece of the historic War Memorial.

3) Petitioners’ claims arising out of Charitable Trust arguments fail for lack of

standing.

Respondents next argue that Petitioners’ lack standing to enforce the Charitable Trust of
the Calhoun Monument. They make no argument against the existence of the Charitable Trust, but
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again argue that the sole party able to enforce the Charitable Trust is the South Carolina attorney
general. The South Carolina Trust Code, S.C. Code § 62-7-405(c) reads: “The settlor of a charitable
trust, the trustee, and the Attorney General, among others may maintain a proceeding to enforce
the trust.” Respondents misconstrue the Petition in claiming: “Then, since Petitioners Wilson and
Calhoun are residents of South Carolina (Pt., 9 5, 6), that means they have standing to bring this
action. The problem with this theory is that it also gives standing to all of the other 5,118,424 South
Carolinians (2020 census).” As with the Respondents’ arguments about standing in the Heritage
Act, they fail to acknowledge the unique status of the Petitioners giving rise to the Petitioners’
arguments of falling under the “among others” of SC Code 62-7-405(c). Falling under the caveat
“among others” is necessary in this case and a reason that caveat is included. The Ladies Calhoun
Monument Association dissolved after transferring the Monument in Trust to the City as Trustee,
and having destroyed the Monument and warehoused the statue the City has violated the Trust. If
the Legislature intended only the Attorney General to have power to enforce a Charitable Trust,

there would be little reason to include the “among others” caveat.

The Petitioners provide the background and connection of the Board of Field Officers as
intrinsically involved with the Charitable trust at the start of the trust, when they transferred part
of their real property of Marion Square to the Ladies Calhoun Monument Association, throughout
the duration of the Trust while the Monument was within Marion Square, and at the destruction of
the Monument when the City gave back the said real property of the Monument. Few other parties
could ever have this kind of connection to a Charitable Trust as in this case, and without their
initial contribution of land, the Settlor could not have created the Trust. In fact, the City’s return
of the land to the Board recognizes that it is indeed the Settlor entitled to the return of the property

given in Trust when the Charitable Trust was violated. The other Petitioners include the direct
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descendant of one of the senior officers of the Ladies Calhoun Monument Association, and since
the Association was dissolved in reliance on the City honoring the Trust, this is the closest possible

link to the Ladies Calhoun Monument Association itself.

Finally, the descendants of Calhoun who have that incredibly unique interest and
connection to the Trust. The Respondents try to stretch by using Michigan precedence to define

“among others” for South Carolina.

The Respondents claim: “The definitive statement of the law was expressed by our
Supreme Court in Epworth Children’s Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710 (2005).” A
close reading of that opinion shows that the Supreme Court was not limiting enforcement of
Charitable Trusts to the Attorney General, but declaring his special role in protecting the interest
of the public at large: “Similarly, S.C. Code Ann. § 62—7-503 (1987) provides that the Attorney
General shall, when necessary, bring an action to compel trustees to discharge duties imposed upon
them by a charitable trust or comply with statutory provisions concerning the administration of
charitable trusts. The Attorney General is the proper party to protect the interests of the public at
large in the matter of administering or enforcing charitable trusts. Furman Univ. v. McLeod, 238
S.C. 475,482,120 S.E.2d 865, 868 (1961).” The Supreme Court was not opining that other parties
could not enforce a Charitable Trust, but that the Attorney arguably must enforce it (which lends
weight to Petitioners’ argument for Mandamus of the Attorney General as argued below). Taking
the Respondents’ argument to its conclusion would prevent the parties to the trust from enforcing
it and rendering useless the provision allowing for “among others,”. Respondents’ arguments cut

directly against Section 62-7-405(c) and Supreme Court guidance.

In addition to the above, the Public Importance exception allowing standing would apply

if the Petitioners are not determined to fall under the “among others” of Section 62-7-405(c). As
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stated in Sloan v. School Dist. Of Greenville County, even a taxpayer has standing to challenge
unauthorized or illegal governmental acts under this exception. 342 S.C. 515, 520, 537 S.E.2d 299,
301 (Ct.App.2000). This case is of such importance that if the Petitioners are not found to fall
under the “among others” for standing to enforce the Charitable Trust, the Court should confer
standing so it may provide for future guidance. See Sloan v. Wilkins, 362 S.C. at 436-37, 608 S.E.2d
at 583, abrogated on other grounds, Am. Petroleum Inst. v. S.C. Dep t of Revenue, 382 S.C. 572,
677 S.E.2d 16 (2009). Petitioners have personal standing due to the harm experienced and
described above, and furthermore, the issues in question are of such public importance, that the
Court should grant standing by recognizing the Respondents’ interpretation of Section 62-7-405(c)
is extreme and this matter requires the kind of guidance intended with the Public Importance

exception.

In what appears to be a preemptive argument over a case Respondents likely assumed
Petitioners would use a authority for standing, they mention Grady v. City of Greenville, 129 S.C.
89, 123 S.E. 494 (1924) first. Respondents’ summary comparison of that case to this one is fit to
repeat: “That case, like this case, involved a monument donated to a city in the 1890s by a Ladies’
Memorial Association; it differed in that it was a monument dedicated to veterans of the Civil War.
It was placed in a city street, but after some years the city sought to move it because of increasing
traffic. Four still-living veterans of the Civil War sued to block the move.” The Court held in favor
of the Veterans. The Respondents go on to argue this case goes against Petitioners and specifically

point to the following part of the opinion:

“Under the foregoing views it is unnecessary to consider whether the plaintiffs have shown
such peculiar interest in the monument, differing, not only in degree, but in kind, from the general
public, as entitles them to maintain the action. Out of deference to the thin, and now almost
vanished, “gray line” of which these four plaintiffs are a worthy part, we have given the case as
full and careful consideration as if the plaintiffs’ technical right to maintain the action were
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unquestioned; but we are not to be understood as passing on the point as a question of law. Id. at
108, 123 S.E. at 501.”

Upon close examination of this passage and the full opinion, it does nothing but help further
the arguments of the Petitioners. First, the City of Greenville was acting in the interest of its duty
as trustee with its plans to move the memorial from what was becoming a high traffic area, an
unforeseen circumstance at the creation of the Trust. The City was not planning to destroy the
monument and warehouse what was left, but was seeking an equitable deviation from the
Charitable Trust due to the said unforeseen changes of circumstance since creation of the Trust.
After a hearing, the Court saved the monument from being moved. Petitioners should have the
same ability to be heard on the Charitable Trust. If the Respondents had properly described the
status of the Petitioners, they would not have been able to insinuate the Petitioners were no
different from the “general public” which was the differentiation from the Confederate veterans of
Grady. The Petitioners possess a connection to the Charitable Trust similar to and arguably above
that of the said Confederate veterans as family members of Calhoun, as well as the organization

which we have argued was intricately intertwined with the Trust.

4.) Petitioners Cannot Mandamus the Attorney General

After Respondents have argued that the South Carolina Attorney General is the only party
in the state to enforce both the Heritage Act and Charitable Trust, but in particular a Charitable
Trust, they then argue that his role is “highly discretionary”, but in the ultimate Catch-22 that
Petitioners cannot attempt to Mandamus the Attorney General to enforce a Charitable Trust.
Respondents have provided a quote from the South Carolina Supreme Court opining that
Mandamus is appropriate when no other legal remedy is available. Yet throughout their arguments,

Respondents have argued that the South Carolina Attorney General is the only party who can
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enforce the Heritage Act or Charitable Trust but in a “highly discretionary” manner. Following
Respondents’ arguments about the Attorney General would leave other parties with Mandamus as
the only legal remedy if the Attorney General does not act to enforce, which then fits with the

Respondents’ quote of the South Carolina Supreme Court.

5.) Claims Like the Petitioners’ Have Failed In Other States.

Respondents’ arguments about the removal or destruction of monuments in other states
does not provide authority for South Carolina with its own unique history and laws, including
Charitable Trust provisions and Heritage Act. The examples provided are primarily of what other
jurisdictions have done under pressure of civil unrest, like that described above with respect to
Charleston in May/June 2020. Different from those cases which deal almost exclusively with
Confederate Memorials, John C. Calhoun died a decade prior to that War. The process of actions
and decisions made under threats of civil unrest have brought a historic cleansing which includes
the removal of the iconic monument to Thomas Jefferson from the New York City Hall, removal
of the iconic Theodore Roosevelt monument from in front of the New York Museum, even removal
of statues dedicated to figures like Abraham Lincoln. Different from those states, South Carolina

has traditionally respected state and national history.

6.) Petitioners Fourth Cause of Action Should Be Dismissed As Seeking An Advisory

Opinion.

Respondents argue that “Petitioners are just seeking an advisory opinion, because no
controversy presently exists” with regards to the Board of Field Officers. According to
Respondents: “Petitioners seek a declaratory judgment affirming that the City has promised to give

the Board of Field Officers a ‘right to be heard’ as to the ultimate disposition of the Calhoun statue.
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There is no allegation that the City denies there is such an agreement or threatens to violate it.
Instead, the few allegations all relate to speculation.” After the actions of the Respondents,
including the Respondents’ plans to transfer the Calhoun statue to LAXART without consultation
of the Board of Field Officers (which appears to have been prevented because Petitioners filed
suit), as well as the continued warehousing of the Statue without consultation of the Board of Field
Officers (or even providing the exact whereabouts of it for the Board to inspect the condition”, this
controversy goes well beyond “speculation”. By its actions, the City appears to either disregard its
promise to the Board of Field Officers or denies such even while appearing to admit it for the
purposes of its motion. Of note, the Mayor has publicly stated he has plans to transfer the statue to

the State Museum, but even that plan was not discussed with the Board of Field Officers.

CONCLUSION

When the City leadership came under pressure by what was described above in May/June
2020, the correct course for City leadership was to seek Legislative approval to move the Calhoun
Monument in keeping with the Heritage Act. If they believed it did not fall under the Heritage Act,
which position we disagree as argued above, they were also aware the Monument was being held
in Charitable Trust. At least they do not argue against it being in Charitable Trust in their motion.
In that event, the proper course would have been to seek judicial approval to move the Monument
to a more suitable location (to fulfill the promises made in taking possession of the Monument in

trust over a century ago) under the doctrine of Equitable Deviation.
Instead of taking the steps required by South Carolina law, the City appears to have given in

to a politically charged situation and destroyed the monument and warehoused the statue
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immediately after a vote taken under pressure of protesters. The Heritage Act and said Charitable
Trust provisions were meant to prevent what happened. As described above, Petitioners as family
of Calhoun and the Ladies Calhoun Monument Association were harmed by the destruction of the
Monument. Then were further harmed by the City’s abrogation of the promises made when taking
possession of the Monument by making plans to send the statue to California to face “ridicule”.
Though the City claims by its motion it does not deny making the said promise to the Board of
Field Officers “to be heard” on plans for the Monument, Board members were not consulted about
the plans to send the statue to LAXART and have not been consulted about the Mayor’s publicly

stated plans to transfer the statue to the state museum.

Beyond the past, present, and future harm to Petitioners, their standing in this matter exceeds
to normal ground of the Public Importance exception to standing, both with the Heritage Act and
Charitable Trust. John C. Calhoun was arguably South Carolina’s most important and
accomplished son, and this case allows for critical future guidance for the Heritage Act and
Charitable Trust provisions. Allowing standing in this unique case with these unique Petitioners
does not stand to create a deluge of lawsuits and harm judicial economy. The guidance flowing
from this case will likely help with judicial economy for the reasons presented. Petitioners met the
standard to defeat the Respondents’ motion to dismiss and allow for the courts to more fully hear
the arguments of parties and make determinations affecting future generations of South

Carolinians.

Page 16 of 17
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FOR THE FOREGOING REASONS, Petitioners ask that this Court deny Respondents’

Motions to dismiss.

Respectfully submitted.

VARNADO LAW FIRM, LLC.
s/ Robert B. Varnado

Robert B. Varnado SC Bar # 07858
Post Office Box 387

Charleston, SC 29402
rvarnado@yvarnado-law.com
Attorney for the Petitioner:

Board of Field Officers
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BILL CONNOR LAW FIRM, LLC.

s/ William M. Connor, V

William M. (Bill) Connor, V, S.C. Bar 71928
1408 Russell Street, Suite 11

Orangeburg, SC 29115

P: 803-937-5571/F: 803-937-6647
office@billconnorlaw.com

Attorney for the Petitioners:

Mark Calhoun, F. Preston Wilson, &
Andrew Pickens Calhoun
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Board of Field Officers of the Fourth
Brigade, Mark Calhoun, F. Preston Wilson,
and Andrew Pickens Calhoun,

V.

Members of City Council of The City of
Charleston, South Carolina, Caroline Parker,
Kevin Shealy, Jason Sakran, Robert M.
Mitchell, Karl L. Brady, Jr., Stephen
Bowden, Peter Shahid, Jr., Michael S.
Seekings, Perry K. Waring, William Dudley )
Gregorie, and Ross A. Appel, and The City )

)
)
)
)
)
)
)
)
Petitioners, )
)
)
)
)
)
)
)
)

Of Charleston, South Carolina, The )
Honorable Alan Wilson, Attorney General )
For the State of South Carolina, the )

Honorable John Tecklenburg, Mayor of the )
City of Charleston, South Carolina,

Respondents.

N N N N

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASE NO.: 2022-CP-10-05123

City of Charleston Respondents’ Reply

Most of the arguments in Petitioners’ Opposition to the Motion to Dismiss were dealt
with in our original Memorandum, except one — that Petitioners have “public importance

standing.” That is a doctrine sometimes invoked by South Carolina courts (not by federal

courts). It does not help Petitioners here.

If this case involved “standing to sue,” Petitioners would still have a tough row to hoe

because the public importance doctrine is quite narrowly applied. It is not a general cure-all, but

an unorthodox doctrine reserved for exceptional cases.
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Petitioners face a tougher row, though, because what they need — and do not have — is not
“standing,” but a “private right of action to enforce a statute.”

Where a statute is involved, the question is whether the General Assembly conferred a
private right of action to enforce an Act. As shown in our Memorandum in Support of the
Motion to Dismiss, a private right of action to enforce a statute is more restrictive than the
general question of “standing” because it is a question of legislative intent. If the General
Assembly has not included in a statute a provision giving private citizens the authority to enforce
the statute, it is not within a court’s province to do so.

The strict reading of “right to sue” under a state statute was confirmed just this year in
Denson v. National Cas. Co., 439 S.C. 142, 886 S.E.2d 228 (2023), where our Supreme Court
rejected a private right of action under S.C. Code § 61-2-145, an insurance law. A long
paragraph in that opinion emphasized the high bar against implying a right of action in a statute
that does not explicitly confer one.

The “public importance doctrine” is not mentioned in Denson, nor apparently in other
cases involving “private right to enforce a statute” (such as the cases cited in Respondents’ main
Memorandum). In other words, the judge-made doctrine of “public importance standing,” rare
even in general litigation, plays little or no role in statutory litigation.

In this case, this point applies not only to the Heritage Act claim, but to the charitable
trust claim as well. The charitable trust claim seeks authorization to sue under S.C. Code § 62-7-
405(c), but the General Assembly has strictly limited the categories of those who can sue under
that law to enforce a charitable trust. Our main memorandum explained why the General
Assembly’s strict limits should not be violated by a wide-open reading of the words “among

others.” Petitioners now ask for the same type of wide-open reading, this time using the “public

2
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importance doctrine.” Their alternative effort should fail too.

Respectfully submitted,

s/Armand Derfner

Derfner & Altman, LLC
Armand Derfner

Jonathan S. Altman

575 King Street, Suite B
Charleston, SC 29403
aderfner@derfneraltman.com
jaltman@derfneraltman.com
Telephone: (843) 723-9804

Cultural Heritage Partners, PLLC
William J. Cook

4370 Spring Island

Okatie, SC 29909
will@culturalheritagepartners.com
Telephone: (843) 801-3366

Monoc Law, LLC
Kathleen F. Monoc

77 Grove Street
Charleston, SC 29403
katie@monoclaw.com
Telephone: (843) 790-8910

Wilbur E. Johnson, Corp. Counsel

Julia P. Copeland, Deputy Corp. Counsel
The City of Charleston

50 Broad Street

Charleston, SC 29401
wjohnson@ycrlaw.com
copelandj@charleston-sc.gov
Telephone: (843) 724-3730

Attorneys for Respondents The City of
Charleston,  South  Carolina and the
individual City of Charleston officials named
herein
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

BOARD OF FIELD OFFICERS OF
THE FOURTH BRIGADE,
et al,

Petitioners,
vsS.

MEMBERS OF CITY COUNCIL OF
THE CITY OF CHARLESTON, et
al.,

Respondents.

BEFORE:

* % ok % X

% % % ok ok ok ok

COURT OF COMMON PLEAS

TRANSCRIPT OF RECORD

Case No. 2022-CP-10-05123

September 6, 2023

The Honorable Jennifer McCoy, Presiding Judge

APPEARANCES:

Robert Varnado, Esq.
Bill Connor, Esq.

Attorney for the Petitioners

Armand Derfner, Esq.
Jonathan Altman, Esq.

Attorney for the Respondents

Recorded by:

Transcribed by:

Webex Recording

SC Official Court Reporter III
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Dash (--)
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(ph)
[Verbatim]
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INDEX
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EXHIBITS

(None.)

COURT REPORTER LEGEND

Indicates an interruption in speech
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Indicates the word is said as written
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not known due to audio recording
quality
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PROCEEDINGS

THE COURT: Okay. The Board of Field Officers
Fourth Brigade, City Council. Let's get those folks on
here.

MR. DERFNER: Hello, Your Honor, this is Armand
Derfner, and I'm here with Jonathan Altman, and we
represent the respondents, which is the members of the
City Council and the mayor of the City of Charleston. And
so we're here on a motion to dismiss on the grounds that
there's no claim stated that the petitioners are allowed
to present.

This case has to do with the removal of the John C.
Calhoun statute from Marion Square back in 2020 that the
City Council voted on and removed the statue. And the
Petitioners have raised a number of causes of action, and
the basic question from our point of view is: Is there a
private right of action to sue -- that the Petitioners can
sue on?

The principal claims are, under the Heritage Act of
South Carolina and under a Charitable Trust theory, which
is in the Code, and our belief -- that's what this motion
is about -- is that there is no private right of action;
that these are causes of action where the legislature has
to have created a cause of action; that there is no

inherent private cause of action; and that, unless the
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Petitioners can show that the legislature has evidence
that an intent to create a right of action for them, this
Court can't -- the Petitioners can't ask the Court to
create one.

The Petitioners are several members of the general
public: three individuals and one organization. That
organization is that Petitioner, the Board of Field
Officers, etc., which is what we used to know as the
Washington Light Infantry. They own Marion Square; they
have for many years.

So the question really, as I say, is about: Has the
legislature created causes of action -- a private right of
action for members of the general public to enforce either
the Heritage Act or to enforce a claim under a Charitable
Trust law.

Let me also give a little background on this case.
This is, obviously, a motion to dismiss so we take all the
allegations in the complaint as true, but this is not the
first time. You may remember there was a similar lawsuit
filed back at I think the beginning of 2022 by these same
Petitioners minus the Washington Light Infantry against
the same Respondents. That claim, which was basically the
same as the current one except the current one adds a
separate -- a fourth cause of action on behalf of the

Washington Light Infantry -- and I'll just call them that
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because that's what we're all used to calling them -- that
the three -- the first three cause of actions were the
same, and they were filed in, as I say, early 2022, and
they were filed against these same Respondents and the
Attorney General of South Carolina.

That case, you may remember, went through five
versions, because there was the original summons and
complaint -- summons and petition, and then it was amended
four separate times. The Attorney General answered in
that case, including an answer that said there was no
violation of the Heritage Act, and we filed a motion to
dismiss.

There was a hearing scheduled on the motion to
dismiss, as I recall, in mid to late September of last
year, and on the eve of the hearing, the Petitioners asked
for a voluntarily dismissal, we consented, and the case
was voluntarily dismissed.

Not long afterwards, I think in November of this
past year, the petition was filed again. It was
essentially identical as the first one -- again, suing the
Attorney General and the City defendants, again, saying
there was a violation of the Heritage Act as well as a
violation of a charitable trust, but it added the fourth
cause of action on behalf of the Washington Light Infantry

—-— that's the Board of Field Officers -- and that was a
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cause of action about an agreement with the City. It did
not allege that there was any -- that the City had
violated that agreement or planned to violate it.

But, anyway, so we got that -- we have the new
complaint. The interesting thing about the new complaint
is that the Attorney General was never served. The
Attorney General was never served, and this is one of the
fundamental problems of the case because one of the causes
of action was asking for a mandamus against the Attorney
General and other causes -- the other causes of action,
which were Heritage Act and Charitable Trust, in our
minds, are actions that the Attorney General is supposed
to enforce and does enforce.

The Petitioners were asking for relief -- were
asking to be able to proceed on theories that, in our
view, the legislature has not authorized them to do
because the legislature says that the Attorney General's
job is to do those things. And, in fact, the Attorney
General has been very active in the field of charitable
trust law. The Attorney General files cases to enforce or
protect charitable trusts all the time, and I think Your
Honor has probably heard some of those cases.

And the Heritage Act, the Attorney General not only

defended the well-known Pinckney against Peeler case in

the Supreme Court, but has written at least half a dozen
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opinion letters on the Heritage Act. One of those opinion
letters is 50 pages long; I read it all.

So the question is: Why is the Attorney General not
here and what does the petition really mean if they
haven't bothered to serve the Attorney General?

So with that kind -- oh, and I should also say, we
have also had some other new developments. In last year's
case and in the complaint petition here, there was no --
the only allegation of standing of the right of the
Petitioners to bring the case was that they were members
of the general public and beneficiaries of the charitable
trust. We filed a motion to dismiss challenging both
those grounds, and then, in the opposition to the motion
to dismiss for the first time, we heard a new supposed
basis of the Petitioner's right to bring the lawsuit, and
that's public importance standing, which is a doctrine, as
Your Honor is familiar with, I'm sure, that the courts in
South Carolina have used a handful of times but not really
in cases where the private right of action to enforce a
statute is concerned. They have predominantly been cases
where a private -- a public importance cause of action or
public importance standing is used in a constitutional
claim or a general equitable claim, but it's played little
or no role in -- when the question is, "Has the

legislature authorized a private cause of action?"
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But that was a wholly new type of standing claim or
wholly type -- new type of claim that would allow the
Petitioners to bring this lawsuit. Then, I guess right at
a day or so ago, a new filing claim, and this was a pair
of affidavits dealing with John C. Calhoun. The initial
claim, apparently for all last year or this year, the
initial understanding -- or initial claim, I guess, was
that John C. Calhoun, that statue was a —— fit into the
Heritage Act because it was named after a person. It
didn't seem to allege any specific connection with a war
memorial. And I'll get to war memorial in a minute, but
Your Honor may be familiar with the Heritage Act protects
certain war memorials and certain structures named after

people or events.

So we got another new theory -- I think it was
yesterday or the day before -- a pair of affidavits from
historians seeming to tie -- about John C. Calhoun's role

as a member of Congress in the War of 1812 and as a U.S.
Senator in the war -- the Mexican War, and I guess the
theory there would be that this is -- this is a war
memorial of the War of 1812 or the Mexican War.

So we have got a whole number of new claims, and
frankly, to my mind, what they look like is a recognition
that the original claims weren't going anywhere, had no

substance.
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So I'm sorry if I have taken a while on this
background, but let me -- I'm going to talk now a little
bit about the actual legal theories involved and the
causes of actions. Before I do that, I just want to refer
Your Honor to a section near the end of our memorandum --
I think it's on pages 17 to 19. And that's a survey of
similar cases about confederate monuments in a dozen other
states, and what those cases show is that, in state after
state, people have brought actions to try to prevent the
removal of confederate or confederate-related monuments.
They brought them on every theory -- every legal or
constitutional theory that can be imagined: First
Amendment, Fourteenth Amendment, loss of private property
rights, Charitable Trust, Estate Heritage Act claim in
Mississippi. And they have been brought by every
conceivable kind of claim of standing, from next-door
residents in Richmond to claims by the United Daughters of
The Confederacy or Sons of Confederate Veterans,
organizations with close ties to confederate institutions,
as well as by descendents of the donor of the statue in
Texas; descendents of the subject of the statue, Jeff
Davis, in Kentucky.

The point is, every theory has been raised, every
base of standing has been alleged, and in not one of those

cases —— and it's probably about 30 or 40 cases in a dozen
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states -- not one of those cases has ever gone anywhere.
As far as I know, they have all been not simply lost; I
think every one of them has been dismissed without a trial
for lack of standing, lack of equity, a whole bunch of
grounds but all relating to the same kind of thing we're
talking about.

So that's -- I guess that's all background.

Now, the question is, what about the right to
enforce a statute? Our memorandum talks that in some
detail. I think pages 7 to 9 is where we talk mostly
about it. In the MERSCORP case of a couple of years ago
and a whole string of other cases, the Supreme Court has
talked about the fact that the private right to bring an
action is much narrower even than regular standing; that
there has to be a legislative intent shown in order to
give somebody a right to bring a lawsuit to enforce a
statute. That is -- it's clearly no such legislative
intent shown under the Heritage Act, and that also goes
for these other claims, which is a claim under Charitable
Trust law. And Charitable Trust law, the statute, which
is, I think, Section 62-7-405, it says the settlor or the
trustee or the Attorney General can bring a suit to
enforce the terms of a charitable trust or to protect the
trust or —- and it says "among others." These -- the

Petitioners here claim that they are people that --
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basically, "among others" is so elastic that it allows
anybody to bring a lawsuit. And it's clear -- I won't go
into detail but we have spelled it out in the memorandum
why the words "among others" do not have that kind of
elastic meaning that would allow these Petitioners -- well
meaning, I'm sure but simply members of the general
public, they're not -- they just don't have the right to
bring an action under -- for -- over Charitable Trust when
the Attorney General has that job -- and we have cited
many cases with Attorney General Dan McLeod and others -—-
where it's clear that it's the Attorney General's job to
enforce and protect charitable trusts, and the Attorney
General does it all the time.

Likewise, there's no intent shown by the legislature
to allow private citizens to bring lawsuits under the
Heritage Act. And both those things are pretty obvious.
The point is, with the Heritage Act, the legislature set
up some guardrails and decided that certain types of
monuments should be protected in certain ways, and we have
spelled out also in the memorandum what we think the
Heritage Act means.

And, as I say, the Attorney General agreed. The
Attorney General offered a -- issued an Attorney General's
opinion when the City took the statue down, saying it did

not violate the Heritage Act, and he also answered the
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first petition in this case and all four -- well, I don't
know how many he had. He answered the fourth amended
version. And he said this does not violate the heritage
act and he explained why. And our memorandum also
explained why.

But the point is, the legislature meant to put
guardrails up around statues, monument, etc., did not
intend to straight-jacket cities or counties or school
districts by allowing everybody on earth to come in and
bring a lawsuit.

And, as I say, the fact that the Petitioners here
are now apparently suggesting that, "Well, John C. Calhoun
statue is a monument -- is a war memorial of the War of
1812 or the Mexican War, that's, frankly, pretty
far-fetched, and I think it shows why the Attorney General
is vested with power to enforce it, because the Attorney
General really speaks for the State in many ways. He
reflects the point of view of the General Assembly and the
public policy of the State whereas if private citizens
have standing or are unable to bring a lawsuit, they can
bring a lawsuit on any theory, even the theory that the
John C. Calhoun statue is a war memorial of the War of
1812, and I don't think the legislature -- there's no
showing that the legislature meant to allow that, and it's

the Petitioners who have the burden to show that.
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Likewise, when you come to charitable trust, it's
even clearer that the legislature would not want to
subject charitable trusts, often of limited assets, small
personnel -- the legislature certainly would not have
wanted to allow everybody or anybody, no matter how well
intentioned, to sue a charitable trust and possibly
deplete the assets of the trust, etc. 1It's the attorney
general's job.

Now, I understand, you know, City -- we acknowledge
that the attorney general has the power to do these
things, and, in fact, we consulted with the attorney
general when the statute was taken down, and the attorney
general said it did not violate the Heritage Act.

So the point is that all the law suggests that
there's no private right of action. As I say, the
Petitioners now, at the last minute, have raised a notion
of public importance standing. The Supreme Court -- our
Supreme Court has used that in about a half dozen cases.
I think the Court of Appeals has allowed it a couple more
times.

I'm not saying that it never comes up in a statutory
case, but I have never seen a case —— and I have read
cases till my eyes are tired -- but I have never seen a
case in South Carolina where there's a discussion of

whether there's a private right of action and a Court has
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said, "Well, in this case, we find a public importance
standing."

I think there are a hand -- a couple of cases —- I
think two that I have read in which a case that involved
interpretation of a statute did get a public importance
standing, and one of those is cited by the Petitioners
here, the Bear (ph) case from Charleston County
originally, but there was no discussion about the private
right of action issue. And whether it was overlooked or
didn't come up or whatever, the point is, there's no case
that, when the issue was raised about whether there's a
private right of action to enforce a statute, there's no
case —— I'm pretty confident; I have never seen one -- in
which public importance standing is used.

So I think the public importance standing,
unfortunately for Petitioners, is misplaced here.

So you go through -- those are the basic principles.
Now, I know I have talked a long time, but let me just go
through the different causes of action here very quickly.

The first cause of action is that we violated the
Heritage Act. And as I say, the attorney general, when he
was in the case the first time, said we didn't. The
attorney general said we didn't.

And by the way, let me just backtrack a second.

This taking down of the statue was not some secret event.
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It was done out in public in the way that City Councils
operate. The attorney general knew about it. He offered
an opinion immediately that said it was not a violation of
the act. There were discussions, as I'll come to in a
minute. There was even an agreement with the Washington
Light Infantry that we'll talk about in a minute. It was
done in a City Council meeting where, as I recall,
virtually every City Council member stood up and gave an
explanation of his or her vote because it was obviously an
important thing. The statue -- any statue in a park
represents that city. The City or reasons of
representation decided that it did not want to be
represented there by this statue. That's a political
decision. That's a political decision that is made in the
ordinary representational way, not by -- frankly, not by
courts.

So the first cause of action is the Heritage Act. I
think I have covered that. The second cause of action
asks for a mandamus from this Court to order the attorney
general to bring an action. I forget if it's under the
Heritage Act or the Charitable Trust theory but a mandamus
to make the attorney general do something. Your Honor is
probably more familiar with this than I am, but Courts
can't mandamus constitutional officers on discretionary

acts. The constitutional officer has the job of deciding
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what he thinks the law requires, and it's not a
ministerial act by any means. And so you can't mandamus
the attorney general.

And, of course, that brings again the question about
why isn't the attorney general here? Why did the
Petitioners never serve the attorney general? I have no
idea, but it sort of strikes at the heart of the very --
of the whole petition.

The third cause of action is wanting to make the
City to enjoin -- enjoin or a request a declaratory
judgment, that the City has violated the charitable trust
principle -- the equitable principles of charitable trust
law by removing the statute. And here is where we have
discussed why members of the general public don't have the
right to bring an action to enforce charitable trust law.
Their theory is that the words "among others" allow them,
as members of the general public or the beneficiaries
theoretically of the statue -- members of the general
public can bring that lawsuit, and as we sort of puckishly
mentioned in the memorandum, that would mean all five
million residents of South Carolina could do it. It
doesn't matter, frankly, that these Petitioners are in one
case a descendent of John Calhoun or a descendent of one
of the members of The Ladies of Calhoun Monument

Association. The fact is, they really are still, as they
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say, however well-intentioned, they're members of the
general public, and the legislature certainly did not
intend for any -- for just members of the general public
to sue and threaten the assets and operations of a
charitable trust.

Here, the charitable trustee is the City -- was the
City -- is the City, and it can take care of itself. But
if members of the general public can sue over a charitable
trust, it's an unlimited principle. And the legislature
had control -- has control over who can sue. The
legislature has said the settlor, the trustee, the
attorney general. And those three categories of
plaintiffs in such a case, to protect a charitable trust,
are perfectly capable of protecting all charitable trusts.
There's no reason —- it would be really a violation of the
legislative intent and the legislative language to say
that "among others" means anybody in the general public.

We gave an example in the memorandum of how the word
"among others" might be -- might make it possible in a
case where there was some particular person with a
specific reason to be involved who had been left out by
some drafting, and that may be the answer. But whatever
it is, "among others" does not mean the general public.

Those are the first three causes of action, and they

were what was in the first case.
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The fourth cause of action is brought by the
Washington Light Infantry that says, well, it had an
agreement with the City before the statue came down that
it would have a right to be heard as to the ultimate
disposition of the statue. And, frankly, yes, that
agreement certainly was made. It was made before the
statue came down. The City has no intention of violating
that agreement, and if we are able to figure out an
ultimate disposition, which we'd love to do, we're
certainly delighted to talk to the Washington Light
Infantry, and we have no intention of breaching that.

That being the case, it's not clear why that cause
of action is there because it really does just ask for an
advisory opinion. In the memorandum, I think we have gone
through the petition and shown that there's no allegation
of violation or a threat of violation. So that's asking
for an advisory opinion.

I think that's -- let me just check with my learned
co-counsel.

(Pause in the proceedings.)

MR. DERFNER: Yeah, I just want to make clear, there
was an agreement. I was involved in it, frankly, between
the City and the Washington Light Infantry and their
lawyer, and they issued a statement, including the

statement that said they did not own any -- they did not
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own the statue, and we all went ahead and the statue came
down.

That agreement is still there. We have not done --
we have not disposed of or had the ultimate disposition of
the statue, but we certainly are ready to talk with them
about any possible disposition.

I also want to just mention one last thing: There's
an implication -- this is not in the petition as such, but
there's an implication and there's a reference to it in
the opposition to our motion to dismiss that this was some
sudden thing that came along, that the City suddenly did
it in the dark of night at some point.

This happened -- the City pulled the statue down in
June 2020 after not only a lot of discussion but I
remember myself having discussions and being involved in
discussions with City officials as early as 2017. So by
the time the decision was ultimately made by the City
council in its representative capacity, it had been a
topic of discussion for several years. What about putting
some words on the statue? Putting some context? Moving
it here? Moving it there? It was a knotty problem; it
finally got resolved.

It got resolved the way these things get resolved.
Cities, state legislatures, they represent people. The

people who wanted the statue to stay went to the City,
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spoke at City Council, button-holed City Council members.
That was their -- not only their right, their obligation,
just as the obligation of people who wanted the statue
down was to speak up.

The City Council made a decision. People support,
who want the statue up, they went to the attorney general.
They asked the attorney general to intervene. That didn't
work. They have gone to the State legislature. All these
are things that they're supposed to do, and this is how
the process works. They were -- the statue was up there
for a long time. The sentiment was to keep it there for a
long time. That's changed.

The City represents its constituents. The State
represents its constituents. Those -- that is how you
decide these questions, and, in that situation, it is not
appropriate for people who are disappointed,
unfortunately, to come to a court and ask the Court
with -- to override the public political bodies with no
authorization and no statute that tells the Court it can
do that.

Thank you very much, Your Honor. I'm sorry I took
so long.

THE COURT: Okay. That's all right. You know, we
understand there's a lot to get on the record. I want to

try to give everybody the opportunity to do that today. I
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know you're all trying to establish a record, first and
foremost today.

In that vein, you know, we allot 30 minutes,
whatever you put on your motion cover sheet. There are
other 2:30 hearings after this, believe it or not, and
several 3:30 hearings after that, so I understand. Once
again, though, I want everybody to have an opportunity.

So who will be presenting on behalf of the plaintiff
today?

MR. CONNOR: Your Honor, it's Attorney Bill Connor.
And I would like to --

THE COURT: Yes, sir.

MR. CONNOR: -- but this --

THE COURT: Happy to hear from you.

MR. CONNOR: Thank you.

And I represent the Petitioners, Descendents of
Calhoun as well as Descendent of The Ladies Calhoun
Monument Association. And I'm speaking for all
Petitioners, including the Board of Field Officers, the
organization that was there at the inception of the statue
being erected, the Charitable Trust, all the way up.

I didn't plan to go through this, but there's been a
lot of —- a lot misconstrued with the procedural history
going through two cases that came in, so I do need to go

back over the record.
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The Calhoun monument, at the end of June 2020, was
destroyed. The statue was warehoused at that time. This
was during a time that, quite frankly, there was a lot of
protests, civil unrest, and I mention that memorandum
because the vote was taken, and there was no time
whatsoever to go —-- take the vote, go to the Court to seek
equitable deviation where the statue could say how to save
the monument. The monument is gone. What we're talking
about now is a statue.

There was no lawsuits brought at that time. It
wasn't until a year and a half later when the City started
coordinating with an exhibit that at least one of the
members of the history commission said it would ridicule
Calhoun out in Los Angeles when things -- the statue had
been warehoused, nothing is to be done by it, the monument
has been destroyed, the charitable trust has been
absolutely abrogated, as I'll talk about. At that time
was where the first lawsuit, among the descendents of
Calhoun, were clearly -- had an investment within the
statute was brought.

After that was brought, there was no answer from the
City. There were some changes because there were
different people who had been City Council members, and,
obviously, this is a complex case, but there was

discussions that were started before their first motion to
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dismiss, and those seemed to be bearing some kind of
progress. And, really, that's what should have happened
with the equitable deviation I'll talk about as well.

But because of that and because at that time the --
my clients believed things were progressing, we did a
notice of dismissal before we ever got a memorandum. So
we talk about legal theories changing, there was no legal
theories out here beyond the fact that we did a complaint
and there was no answer, there was no memorandum, no
nothing when it was dismissed. Nothing happened. It
stayed warehoused.

And right now, to this day, we don't know where it
is. We have been told it's in an undisclosed location,
but we have had no communication. The Board of Field
Officers, which, again, was there at the inception of when
the statue went up, has not been sought. Obviously, it
brought the lawsuit, so the whole idea that they're going
to keep the word by talking to them just has not happened,
so it was brought again.

I'm going to talk through why I didn't serve the
attorney general. We do have alternative causes of
actions and alternative theories. I will say this, that,
again, we received no memorandum from the other side, no
answer, so we need to wait until last week -- you know,

last week, we final got something, as the storm's coming
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in, as to what their motion to dismiss is all about. So I
dropped everything and as you know, Your Honor, worked
till -- through Saturday to answer what they had. And as
part of it was to wait for affidavits to come in from
professors. The whole idea that affidavits suddenly
showed up to -- for a new cause of action, yes, of course
they're going to mention different theories on why Calhoun
failed the Heritage Act, but it wasn't some kind of -- it
was not the way it was being presented by the other side.

I do want to go into —-- in fact, instead of going
through my memorandum to keep -- for the sake of time, I
want to respond to the memo that came in yesterday. I
didn't get a chance to see it until late last night -- and
just reply to that. Because, actually, the public
importance exception is one of our theories that we fall
under, and my memorandum is full of the reasons that we
do. But, for the sake of time, I want to go ahead and
answer the Denson case that was used, because I found, in
reading through it closely, this case actually helps us in
showing we got standing.

This is a case that was -- a Supreme Court certified
question and it really came down to the issue -- it was a
3M shop case that involved a DUI death and good
Plaintiff's lawyers trying to find where the deep pockets

are. Went all the way through the dram shop, there was an
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insurer through the insurance company. And so that's the
sort of nature of the type of case that came in when -- as
we were talking about the issue of standing on this.

And within this, the courts did opine -- I'm going
to give this to the -- to the other side -- that
generally, when a statute does not expressly create civil
liability, no private cause of action exists. But then it
goes on specifically to say there are two parts of the way
it's implied in the statute, and that's -- this goes on to
other cases as well to back this up.

Number one, the essential purpose of the statute is
to protect the kind of harm the plaintiff has suffered,
and number two, he's a member of the class the statute
intended.

They also mention too, by the way, it's sort of a
difference in the Denson case than ours that legislation
and derogation of common law must be strictly construed.

I mean, in their case, again, we're talking about a DUI
death going all the way up to an insurance company, and
the issue was that the insurance company didn't report a
lapse with the bar's insurance. So clearly, again, good
Plaintiff's lawyer is doing all they can, but it was
completely disconnected, no privity, nothing like our case
as far as the harm and the damage.

And we believe, actually, we fit in these two
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categories, the Petitioners. The memorandum expresses
more than just the public exception doctrine, and the key
thing is that, if you look at the Pinckney opinion, the
Supreme Court upholding constitutionality of the Heritage
Act, it's kind of interesting because this is what comes
into play with the Heritage Act is that there were -- as
the Supreme Court knows in the Pinckney opinion, there
were negotiations, there were quid pro quos, and there was
trade-offs to satisfy different groups, including taking a
statue off to put in a house -- the grounds of the State
House and also building a civil rights memorial.

If you look in the Heritage Act that was developed
at the same time, it specifically talks about memorials to
African-Americans and Native Americans along with the
wars. Based on what the Supreme Court talks about, there
were two groups of people that were being protected --
there were special groups -- and could be harmed by local
governments, like what Charleston did here, within weeks
of Kingstree riots going up to three weeks later, making a
vote, and hours later, tearing down a monument without
going to seek any kind of deviation of the charitable
trust, that's what the Heritage Act was meant to prevent.

I would say, too, as we go into the issue of the
Heritage Act and at least the position that the other side

is taking, is that the Heritage Act is solely for wars in
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the first part of the Heritage Act, and it really -- as my
memorandum makes clear, that's preposterous -- it was
intended. There's almost no monuments to the wars
themselves. People die in wars and wars are terrible, and
even the banner they took off the top of the State House
to put in the grounds was not a war. So it doesn't go
that clear.

But I will say this, that in considering the public
importance exception, there are answers -- there are
things that need to be answered. The Pinckney decision
wasn't long ago, and I can't think of any other Heritage
Act cases that's been brought. There's very little case
law telling people what falls under the Heritage Act.

But a key thing again is, is it's our client's
fallen into it. And if you look at our clients, they're
not just members of the general public. The Board of
Field Officers was right there at the inception. They
gave a piece of land to the ladies who put together all
the money in the monument. They gave them that piece of
land. And it will become important in the second part of
the Heritage Act that that becomes something that deals
with the Heritage Act. They gave a piece of land. They
put it up. They basically controlled it for all the years
until the City finally took it down, so intricately

involved within it.
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They suffered harm. They have suffered the harm
to -- a change to Marion Square, which they own, even
though reputations and the expectation they would help
honor the trust themselves, all those things that fall
into how they come into play. There's reputational
damage. My clients, again, are the descendents.

I believe that the legislature intended to protect
those who cared about history, particularly that
associated with Civil War, particularly, in this case,
people who are family members of historical statues and
other memorials.

But, in the alternative, there's the second piece of
the Heritage Act, and that goes into issues of renaming
within structures, and this becomes important because it's
not as simple as John C. Calhoun. I would tell you to go
and read the affidavits. John F. Kennedy writes he's one
of the top five senators in U.S. history, one of the most
important senators, so it is a piece, but it also goes
into the issue that he was one of the top members of
Congress to help hold the union together in the War of
1812, you know, build up the army that was fought in the
Mexican-American War, he was intricately involved in that.
So there's a number of things that put him under that.

But, additionally, when the City decided to just,

within hours of the vote, take a crane out, crush the
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monument, destroy the monument, take the statue off on the
very top -- had to put it somewhere; you couldn't just
destroy it with a crane -- they quitclaim deeded the land
that was there back to the board.

So, number one, they're intricately involved,
Heritage Act-wise; and secondly, that arguably became a
rededication. The land there was dedicated to John C.
Calhoun. And if you read the Heritage Act, it becomes
very clear that a structure, if it's named after a
historic figure or event, is renamed or rededicated. It
wasn't renamed necessarily, but you have another problem
which is that Marion Square itself was named after General
Francis Marion, Revolutionary War hero, and that changed
the -- it rededicated taking Calhoun off.

So it's theories. And I understand right now we
have alternate theories that we have to bring standing to
help protect the statue, but each one of these theories is
backed by arguments.

THE COURT: Respectfully, I want to hone you in on
the fact -- I understand you got your positions and you're
passionate about that. This is a motion to dismiss that I
can only consider on the pleadings and the statute, so if
you could just focus on that, that would be appreciated
and we can cut to the chase.

As I mentioned, I have several other hearings that
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we're far, far behind on due to the fact that this was
only allotted a 30-minute time slot and we have been going
about an hour, but go ahead.

MR. CONNOR: Well, Your Honor -- and I appreciate
that, and the other side gave the time and they used up
the half hour, so thank you, though. I'll do my best.

The "among others." The Charitable Trust Act
provisions allow for not just the settlor, which, in this
case, would have been the Ladies Calhoun Society that
dissolved when they gained things in trust but also the
trustee. The trustee is the City who destroyed the
monument and warehoused the statue somewhere and it's
never —-- and tried to (indiscernible).

So those two parties, it does leave "among others,"
not just the attorney general. And I can't think of
another party but the Board Of Field Officers who is more
intricately involved and would have been intended to help
those charitable trusts.

I'd just take you to what was said within the
Charitable Trust to just show -- because it's important
for this piece, but "The City accepts the high honor and
responsibilities which involves pledges (indiscernible) to
watch over and keep as a priceless treasure in sacred
trust." They had a charitable trust with the statue.

They destroyed the statue. They have got the monument --
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or destroyed the monument, got the statue in a warehouse,
and, at this point, they want -- one of the issues of the
whole thing is we believe that the inequitable deviation,
which is a concept they could use within Charitable Trust;
they should have gone to the Courts, sought some kind of
deviation saying they can't stay in Marion Square but
where can we put it? Instead, they destroyed most of it.
They left the statue in a warehouse; we don't know where
it is. They claim they're making plans but we're not part
of it. The Petitioners have reached out to say let's come
to an agreement. It's probably -- I mean, they're going
to be reasonable in what needs to happen, but, right now,
the concern is what's happened since then. So equitable
deviation.

On the issue of the attorney general, this was
debated. We did leave in the mandamus. Part of the issue
is, is the other side would have you believe that the
attorney general is the only party that can enforce either
the Heritage Act or Charitable Trust, despite the "among
others." And so we're stuck with, "Okay, if you take that
position, then the only thing we have is to be able to —-
on a mandamus —-- to force the attorney general to come in
on a Charitable Trust Act. And that's one -- right now,
he did make his opinion about the Heritage Act, but for

judicial economy, we —-- assume that we do the motion to

114




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

dismiss, as they did last time, without an answer; we
assume that part will be the mandamus. If we're
grandstanding this case, we plan to not even serve -- we
will dismiss the attorney general, and we'll take this
forward with our standing.

Again, if you go through the memorandum, we have
plenty of grounds under the public importance exception.
We believe it applies here. Even if the Court is on the
line —-- on the fence about which way to go, I would say
there's so many public importance exception issues, which
I have outlined in the memorandum, that talk about the —--
giving guidance to future South Carolinians. There's very
little case law. There's a lot of issues that come up
within this.

I would just repeat a couple of things that came --
you can see them in the affidavits. You know, John F.
Kennedy, again, called Calhoun one of the five most
important senators, and, as you'll see, one of the top
historians has said Calhoun was also perhaps the most
original influential political philosopher in American
history, intellectually shaped the debates of his time, in
other words, the most significant and consequential in
South Carolina and American -- South Carolinian and
America history.

This kind of case will not come up against. The
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idea of frivolous lawsuits is not there. It didn't come
up until it was forced into by my clients. There's a lot
of questions that need to be answered, and we believe,
again, under the two-prong test, that they do fall under
the protected categories for moving them forward.

I'm not even going to answer the issues about the
other states. I would just point out that states, during
a certain time in 2020, made some decisions that many
would find very precipitous. I think the one here, how
quickly the monument was destroyed really ties into a lot
of what was going on. And we don't need that again in
South Carolina. We don't need to see Thomas Jefferson
coming out of the City Hall in New York and things of that
nature, which will happen if we don't send a guidance out
about how to handle the statute.

And I'll just -- would ask the Court to deny the
motions -- the respondents' motion to dismiss, just,
again, to allow for these important issues to be ironed
out by future -- for future generations.

MR. DERFNER: Your Honor, I can just take 30
seconds, if you don't mind.

THE COURT: About 30 seconds will be fine. And I
don't want to -- utmost respect to everybody involved;
it's just, you know, my -- I have got to also respect the

time of the other attorneys here. Go ahead.
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MR. DERFNER: Number one, we do not in any way mean
to disparage John C. Calhoun. That is not what this case
is about.

Number two, we would ask the Court to take judicial
notice, since it's not in the record, of the attorney
general's answer in the first case; that I think the Court
can take judicial notice of its own records, including
pleadings.

Paragraph 28 of the attorney general's answer in the
first case gives his position on the Heritage Act. And,
number three, just one clarification. I think, in terms
of terminology, the statue of John C. Calhoun is what was
given in 1898. The City later added about a 100-foot
pedestal -- not pedestal, pole -- column on which the
statue rested. And to the statue is still intact. The
pedestal, which was erected later, is what doesn't exist
anymore but nobody -- that's not integral to the statutes.
That's my 30 seconds. Thank you, Your Honor.

MR. VARNADO: And just literally 15 seconds is that
same piece of ground, which we consider part of the
structure, was then deeded back without Calhoun there. So
that whole piece, I would say, runs into the Heritage Act.
Thank you, Your Honor.

THE COURT: Sure. All right. Thank y'all so much.

Obviously, I'll have to dig into our briefs and the case
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law you cited and let you know if I need anything else.
Okay?

MR. DERFNER: Thank you.

MR. VARNADO: Thank you, Your Honor.

THE COURT: All right. Thank you. You're free to
leave.

(The above matter concluded.)
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EATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

BOARD OF FIELD OFFICERS OF THE
FOURTH BRIGADE, MARK CALHOUN,
F. PRESTON WILSON, ANDREW PICKENS CALHOUN

Petitioners,

VS.

MEMBERS OF CITY COUNCIL OF THE CITY OF
CHARLESTON, SOUTH CAROLINA, CAROLINE PARKER,
KEVIN SHEALY, JASON SAKRAN, ROBERT M. MITCHELL,
KARL L. BRADY, JR., STEPHEN BOWDEN, PETER SHAHID,
JR., MICHAEL S. SEEKINGS, PERRY K. WARING, WILLIAM
DUDLEY GREGORIE, and ROSS A. APPEL

AND THE CITY OF CHARLESTON, SOUTH

CAROLINA, THE HONORABLE ALAN WILSON, ATTORNEY
GENERAL OF THE STATE OF SOUTH CAROLINA, AND THE
HONORABLE JOHN TECKLENBURG, MAYOR OF THE CITY

OF CHARLESTON, SOUTH CAROLINA
Respondents

CASE NO: 2022-CP-10-05123

AFFIDAVIT

OF CLYDE WILSON

COMES NOW, Clyde Wilson, first duly sworn, who deposes and states as

follows:

| was awarded the Ph.D by the University of North Carolina in 1971. |

was a member of the faculty of the History Department of the
University of South Carolina-Columba for 34 years, retiring as

Distinguished Professor. Among other activities | was the primary editor

of The Papers of John C. Calhoun, a documentary editing and
publication project which ran from the 1950s to 2005, when |
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2

published the 28t and final volume. These 28 volumes included the
letters, speeches, and writings of Calhoun as completely as possible.

In the 1950s the National Historical Publications and Records
Commission recommended documentary publication projects for
select early American leaders---Washington, Jefferson, Madison,
Jackson, Clay, Webster, and John C. Calhoun. The University of South
Carolina undertook the project for Calhoun and continued to support
the project to its end, as did the NHPRC. The South Carolina
Department of Archives and History also provided support. Scholarly
reviewers wrote of the quality and importance of The Papers of John C.
Calhoun.

In 1959 a U.S. Congressional committee chaired by future President
John F. Kennedy named Calhoun as one of the 5 most important
Senators in American history. Kennedy included a complimentary
comment on Calhoun in his book, Profiles in Courage (1956). In 1951
the Pulitzer Prize for Biography was awarded to Margaret Coit’s
sympathetic book, John C. Calhoun: American Portrait.

In a long-term and international perspective, Calhoun’s importance in
history is great. He is the most important person ever produced by
South Carolina. He held most of the high offices of the federal
government, legislative and administrative, for 40 years, 1811—1840.
Beyond this, Calhoun is one of the very few political leaders who has

been recognized as one of the most important political philosophers in
U.S. history. His “A Disquisition on Government” is still studied and
praised worldwide today. British, Italian, and Japanese scholars have

written about him, among others.

Even if we discount all else, Calhoun’s role in American military
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3

history justifies a memorial. In regard to both war and peacetime
defense his role was very important and one must say almost heroic.
He first came to public attention protesting against the U.5.
government’s lack of response to highhanded British interference with
American ships, stopping them on the high seas and seizing sailors into
their own Navy. Response was necessary both for national honor and
defense of our citizens. This stand caused his neighbors to send him to
the U.S. House of Representatives in his twenties.

In his first speech in the House, against the opponents of action, he was
called “one of those masters spirits who stamp their image on the age
in which they live.” He drafted the declaration of war for the House.
For Calhoun his responsibility was only beginning. In legislation and
debate he played a foremost role during the war. He was called “the
young Hercules who carried the war on his shoulders.”

The most important aspect of Calhoun’s role in the military is his eight
year service as Secretary of War from age 35 to 42. The War

Department was the largest and most far-flung part of the government.

It ended the war in organizational and financial chaos, inefficiency, and
the need to reduce it to peacetime size. President Monroe had offered
the position to several prominent men who turned it down. It required
3 lot of hard work with little likelihood to enhance prestige. But
Calhoun, feeling a responsibility for the effects of the war and for
national defense, took on what was regarded as an impossible and

thankless job.

His service as Secretary of War (covered in volumes 2—39 of The Papers

of John C. Calhoun) is generally regarded as the most outstanding of
any man in earlier American history. There is no question that he built
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a force that greatly aided the victories of the U.5. army in the Mexican
War and the Civil War.

Calhoun reorganized Army administration into a system of bureaus---
commissary, quartermaster, ordnance, engineers, medical, and others,
placed the ablest officers in charge and required accountability from
them. This system was copied in Europe.

He planned and saw built the system of Atlantic and Gulf coastal
defenses that remained important up to at least World War I.

The prestige and importance of West Point dates from this period.
Calhoun raised entrance requirements and put the best officers in
charge. The institution not only provided military skill and knowledge
but was long the best college in the U.S. for engineering and

administrative training.

Calhoun’s goal in these reforms was to provide a small peacetime army
that was quickly expandable in case of need. Able officers and
organization could mobilize the eager American volunteers who would
appear to support a just cause. Most West Point men served a few
years in the army and then went into private engineering and industry,
a great help to building up the country.

His service of Secretary of War was so outstanding that both John
Quincy Adams and Andrew Jackson, who agreed on nothing else,
accepted Calhoun as Vice President in 1824.

In 1844 President Tyler appointed Calhoun Secretary of State. During
one year he negotiated a peaceful settlement of the contentious
Oregon Territory issues, establishing the U.S./Canadian boundary
where it has remained. He also undertook negotiations that would
guarantee that Texas would join the Union as a State.
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On the Mexican War Calhoun’s mature statesmanship provides
perhaps much wisdom for future generations. While supporting and
praising the Army, he sat silent in the vote on a declaration of war. He
believed that President Polk had brought on war by provoking an
unnecessary border incident. This was a very bad precedent. A state of
war came into existence without a Congressional declaration. He also
warned against imperialism—taking over foreign peoples and
governments. This was bound to destroy republican freedom.
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

BOARD OF FIELD OFFICERS OF THE
FOURTH BRIGADE, MARK CALHOUN,

F. PRESTON WILSON, ANDREW PICKENS
CALHOUN

Petitioners,
VS.

MEMBERS OF CITY COUNCIL OF THE CITY
OF CHARLESTON, SOUTH CAROLINA,
CAROLINE PARKER, KEVIN SHEALY,
JASON SAKRAN, ROBERT M. MITCHELL,
KARL L. BRADY, JR., STEPHEN BOWDEN,
PETER SHAHID, JR., MICHAEL S.
SEEKINGS, PERRY K. WARING, WILLIAM
DUDLEY GREGORIE, and ROSS A. APPEL
AND THE CITY OF CHARLESTON, SOUTH
CAROLINA, THE HONORABLE ALAN
WILSON, ATTORNEY GENERAL OF THE
STATE OF SOUTH CAROLINA, AND THE
HONORABLE JOHN TECKLENBURG,
MAYOR OF THE CITY OF CHARLESTON,
SOUTH CAROLINA

Respondents

COMES NOW, Kyle Sinisi, first duly sworn, who deposes and states as follows:

CASE NO: 2022-CP-10-05123

AFFIDAVIT

OF KYLE SINISI
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1. | am a tenured full professor of history at The Citadel. | came to The Citadel in

1994 after earning a BA in History from the Virginia Military Institute and the MA

and Ph.D. from Kansas State University. | specialize in American History, the

Civil War, and military history. | currently serve also on the Advisory Council for

the National Civil War Museum and am the President of the Board of Directors

for the Friends of Charleston National Parks. | am a past president of the Board
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of Directors for the Fort Sumter Civil War Round Table. | am the author of two
books on the Civil War (one a prize winner) and have co-edited a third on
Southern History. | am co-editor of the “War and Society” line of books for the
Rowman and Littlefield Publishing Group. | write to document the important role

John C. Calhoun played in the history of the War of 1812, South Carolina, and

the United States.

. In 1810, John C. Calhoun was elected to the U.S. House of Representatives from
the 6" District of South Carolina. Although a Jeffersonian Republican, Calhoun
was a staunch nationalist. Accordingly, his attitudes regarding foreign and
military policy were such that he was easily classified by contemporaries, and
later historians, as a "War Hawk.” The greatest foreign policy issue of the day
involved Great Britain and Napoleonic France. As both powers engaged in
frequent wars through the first decade of the nineteenth century, they invariably
dragged the United States into the conflicts. At stake was commerce and the
United States’ desire to trade with both powers and their allies. That desire for
trade inevitably put American ships on the high seas in areas that saw Britain
and France take turns seizing those ships. Presidents Jefferson and Madison
attempted various embargoes against Britain and France, but none appeared to
work, and the ultimate consequence was a crippled American economy and

domestic political resentment, especially in New England.
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3. While many Americans saw fit to blame France, a greater number perceived
Britain as the malefactor. Enmity still simmered from the American Revolution.
But more important, there were a number of other issues that attracted the ire of
John C. Calhoun and the War Hawks. First, Britain's seizure of American
shipping was coupled with its impressment of their crews into the Royal Navy
under the principle of “once an Englishman, always an Englishman." Second,
there was the perception that Britain stoked tensions among the Indians living on
the western frontier from Canada to Georgia in the name of either recovering
territory lost during the Revolution or stopping further American western
expansion. Armed conflict with various tribes and factions of the Iroquois
Confederacy, Shawnee, and Creek prodded political leaders such as Calhoun to

gird for war with Great Britain.

4, Calhoun was certainly in a position to help lead the United States into war. A
gifted orator who possessed the ability to make compelling arguments, Calhoun
was a constant companion to the Speaker of the House of Representatives,
Henry Clay. Both thought alike regarding the culpability of Britain and the need
for action to stop her. As speaker, Clay appointed Calhoun to the House
Committee on Foreign Relations. Shortly thereafter, the South Carolinian
became its chairman. Calhoun then spoke frequently against Britain and the
concurrent need for the United States to prepare for war. The country's military,
despite the alarums and foreign tensions of the previous decade, was woefully

unprepared for war, and Calhoun meant to change that as quickly as possible.
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When diplomatic relations with Britain collapsed in 1812, it was Calhoun who
wrote the committee report recommending “an immediate appeal to arms.” It
was also Calhoun who then introduced the war measure before the House.

. Once the war commenced, Calhoun helped craft the financial policies that would
sustain the effort. Against much opposition, he advocated that the government
finance the war through large loans. He also served as a vocal political
supporter for the war and its vigorous prosecution. He particularly argued for the
expansion of the regular army as opposed to a reliance upon state militia.
Calhoun was indefatigable in his war leadership, which inspired a House

colleague to call him ““the young Hercules who carried the war on his shoulders.”

. Despite these accolades, Calhoun's greatest contribution to the war effort was
perhaps the simple realization that the sectional divisions within the United
States needed to be healed. Calhoun thus sought to allay the concerns of those
in New England who opposed the war. He advocated various commercial
concessions, which largely meant the repeal of the embargo and importation acts
that paralyzed New England's economy and prompted a secession movement in

1814.

. Having labored mightily in support of the war, Calhoun was no less committed to
American nationalism at the end of the struggle in 1815. He viewed the Treaty of
Ghent as only theoretically ending the war and prefiguring another conflict.

Calhoun therefore embarked on a political crusade in the 1820s to strengthen the
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American military. It culminated with his acclaimed service as secretary of war

under President James Monroe.

8. The War of 1812 catapulted Calhoun to political prominence and leadership. For
the next thirty-five years, Calhoun was always center stage in American political
life. He would serve the United States as a senator, secretary of war, secretary
of state (for two different presidents), and vice president (for another two different
presidents). He would be the only South Carolinian elected to the vice
presidency. Calhoun was also perhaps the most original and influential political
philosopher in American history. Intellectually, he shaped the political debates of
his time on matters ranging from slavery to the minority rights of the states. John
C. Calhoun was, in other words, the most significant and consequential South

Carolinian in American history.
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Notary Public for S.C.
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DANA N, PRICE RICHARDSON
Notary Public

State of South Carolina
My Commission Expires May 18, 2030
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

Board of Field Officers of the Fourth Brigade, | CASE NO: 2022-CP-10-05123
Mark Calhoun, F. Preston Wilson, and
Andrew Pickens Calhoun,

Petitioners, POST HEARING
SUPPLEMENTAL MEMORANDUM
V. SUBMITTED BY

LEAVE OF THE COURT
Members of City Council of The City of
Charleston, South Carolina, Caroline Parker,
Kevin Shealy, Jason Sakran, Robert M.
Mitchell, Karl L. Brady, Jr., Stephen Bowden,
Peter Shahid, Jr., Michael S. Seekings, Perry
K. Waring, William Dudley Gregorie, and
Ross A. Appel, and The City Of Charleston,
South Carolina, The Honorable Alan Wilson,
Attorney General For the State of South
Carolina, the Honorable John Tecklenburg,
Mayor of the City of Charleston, South
Carolina,

Respondents.

PETITIONERS’ REPLY TO THE CITY OF CHARLESTON:

Prior to the motion to dismiss hearing, Respondents filed a Reply memorandum to
Petitioners’ Memo in Opposition, and the Petitioners had insufficient time to file a written Reply
and therefore planned to answer it fully during the hearing. Respondents requested 30 minutes for

the hearing, and used nearly the entire 30 minutes before Petitioners could respond.
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Respondents spent substantial time summarizing the procedural aspects of this matter
going back as far as to the filing and amendments of an earlier case (which did not include some
of the Petitioners). This procedural summary required answer by Petitioners to correct the record,
which left little time to argue the relevant points. By the time counsel for Petitioners was able to
address the merits, his time was limited due to the above. Counsel for Respondents requested to
submit documents after the hearing and was granted leave to do so without exception (and filed
documents beyond that request). Counsel requested the Court’s leave to submit this supplemental

reply memorandum, and appreciates the Court’s permission to properly respond.

Respondents’ argument against Petitioners’ standing is predicated on the recent decision
(Certified Question) by the South Carolina Supreme Court, Denson v. National Cas. Co., 439 S.C.
142, 886 S.E.2d 228 (2023). According to Respondents, the opinion of the Supreme Court in this
case went against Petitioner’s arguments for standing for both the Heritage Act action and
Charitable Trust action under S.C. Code Section 62-7-4-5(C). However a close reading of the
Denson opinion, furthers the argument that Petitioners have a private right of action under a statute
based on the two-part test from Denson (see below). This is in addition to arguments for standing

under the Public Importance Exception.

First, it is important to note the difference in fact pattern between Denson and this case, as
the differences assist with Petitioners’ arguments the Court should not strictly construe the statutes
for Heritage Act and Charitable Trust. Denson was a dram shop case involving a DUI death.
Plaintiff counsel in the case alleged negligence per se against the insurance company for the bar
which served the drinks to the drunk driver. The bar’s insurance coverage had lapsed and yet the

insurance company failed to report the lapse which was required by statute. The certified question
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for the SC was whether negligence per se would apply. In answering that question the Court opined

about standing when a statute does not expressly create civil liability.

The court opined that “Generally, when a statute does not expressly create civil liability no
private cause of action exists” and then went on to offer the exceptions. According to the Court, a

statute can imply a private cause of action by a two-party test:

1. The essential purpose of the statute is to protect from the kind of harm the plaintiff has
suffered.
2. That he is a member of the class the statute is intended to protect.

It’s important to note that the Court also opined that “Legislation in derogation of common
law must be strictly construed.” As so, conversely, legislation not in derogation of common law
need not be strictly construed. We ask the Court to take judicial notice that neither the Heritage
Act nor the Charitable Trust Act are in derogation of common law, particularly within the context

of the Calhoun case.

Petitioners meet the said two-part test for standing, particularly as their statutes should not
be strictly construed. Critical to the two-part test to Petitioners’ arguments is the Pinckney opinion
of the Supreme Court upholding the constitutionality of the heritage act. The Pinckney opinion
described in detail the quid pro quos for both sides of the Confederate Battle Flag issue within the
Legislature. The Court makes clear the Heritage Act was formed and passed due to compromises

from both sides for protection of competing groups or classes of people.

Of note, A Civil Rights memorial was to be created on state grounds in exchange for the
moving of the Confederate battle flag on State House grounds. The Court noted that the Heritage
Act provided for special protection of African American and Native American

Monuments/Memorials. The Supreme Court specifically recognized these two groups did not
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include other groups (in apparent violation of equal protection), and yet recognized the uniqueness
of those groups in the context of this debate. This was another quid pro quo for the group protected
by the Heritage Act which includes Petitioners. By Legislative intention, the Heritage Act was to
protect the class of people who appreciate and value South Carolina history, including history
connected to memorials associated with the Civil War, other wars, or South Carolina historic

figures like John C. Calhoun.

The Petitioners as the family of John C. Calhoun and the Board of Field Officers
(organization intertwined with the history of Calhoun and the Calhoun Monument) are part of a
class harmed in the way the legislature sought to protect under the Heritage Act. Specifically,
Petitioner descendants were harmed by the reputational damage to their family name/reputation
when the monument was destroyed and the statue warehoused. A year and a half later, they were
further harmed with the publicized plans to send the statue to LAXART in California for ridicule,
which generated the lawsuit. Petitioner Board of Field Officers was harmed by the loss of a
historical attraction of great value to Marion Square property and the board’s reputation as

protectors of the Charitable Trust.

With regards to the Charitable Trust cause of action and standing, our clients meet the said
two-pronged test of Denson, in addition to our earlier arguments about why Petitioners,
particularly the Board of Field Officers, have standing under the caveat “among others” of SC
Code Section 62-7-405(c). The Charitable Trust Act expressly includes a private right of action to
the parties to the creation of the Trust, “among others”. It also impliedly includes a private right to
our clients in a class of people intended to be benefited by the Charitable Trust. Those who have a
unique connection to the Charitable Trust, like the family members, and whose family

name/reputation can be harmed if the Trust is violated. The Board of Field officers was even more
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uniquely associated with the Charitable Trust and even more uniquely harmed by the abrogation

of the trust.

Petitioners such as the Board of Field Officers who are the direct beneficiaries of a trust are
among those contemplated to be protected by the statute, particularly as this statute is not to be
strictly construed as per Denson. The Charitable Trust could not have been established without the
Board providing the real property for the Calhoun monument/structure. It could not have been
protected and maintained for the more than century of its existence without those said Petitioners.
Lastly, the real estate provided as part of the Trust was transferred back to the Petitioners after the
monument was removed. If Petitioners are not included in “among others”, it begs the question of

who else could possibly fit that description.

The two part test in Denson bolsters the conclusion that is already clear under the Public
Importance reasoning of Pinckney. The Denson decision does not overrule Pinckney but instead
supports the granting of judicial review in this current matter. With that, our many arguments for
the Public Importance Exception made in in our Memorandum in Opposition should supplement
the two-part Denson test. This is because the said Denson Decision leaves open other
considerations, Public Importance Doctrine, and when the Legislation is not in derogation of

common law and not to be strictly construed.

Last notes: At the end of the Motion to Dismiss hearing, Counsel for Respondents claimed
Paragraph 28 of the Attorney General’s Answer to the previous lawsuit of this matter asserted that
the Heritage Act does not apply in this matter. The hearing ended right after this assertion, without
any time to verify. Paragraph 28 does not exclude a court determination this case falls under the
Heritage Act if it is considered a rededication (of which Petitioners have argued in our

Memorandum in support).
Page 5 of 6
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FINAL NOTE ABOUT SC ATTORNEY GENERAL: Counsel for Respondents questioned
why Petitioners haven’t served the Attorney General. Answer is as follows: Petitioners’ primary
position is having standing to bring the claims. In the alternative, we have included our Mandamus
claim. Respondents were expected to bring a Motion to Dismiss. We reasonably assumed they
would seek to dismiss both individual standing and Mandamus. If Petitioners’ standing is upheld,
we plan to Dismiss the Mandamus action and AG if the Court has not dismissed it. Petitioners’
counsel believed it within due diligence to name the Attorney General and Mandamus, but with

the Attorney General already having answered previously (court has a copy), we did not believe

judicial economy was best served by serving the Attorney General before the motion to dismiss.

Due to the foregoing reasons, it would be absolutely inappropriate to dispose on a
motion to dismiss a case of such weighty and complex nature, and of such great public

importance prior to a full opportunity for discovery and development of issues.

VARNADO LAW FIRM, LLC. BILL CONNOR LAW FIRM, LLC.

s/ Robert B. Varnado s/ William M. Connor, V

Robert B. Varnado SC Bar # 07858 William M. (Bill) Connor, V, S.C. Bar 71928
Post Office Box 387 1408 Russell Street, Suite 11

Charleston, SC 29402 Orangeburg, SC 29115
rvarnado@yvarnado-law.com P: 803-937-5571/F: 803-937-6647
Attorney for the Petitioner: office@billconnorlaw.com

Board of Field Officers Attorney for the Petitioners:

Mark Calhoun, F. Preston Wilson, &
Andrew Pickens Calhoun
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

BOARD OF FIELD OFFICERS

OF THE FOURTH BRIGADE, CASE NO.: 2022-CP-10-05123

MARK CALHOUN,

F. PRESTON WILSON,
ANDREW PICKENS CALHOUN,

PETITIONERS,
VS,
MEMBERS OF CITY COUNCIL OF THE CITY PETITIONERS’ MOTION
OF CHARLESTON, SOUTH CAROLINA,
CAROLINE PARKER, KEVIN SHEALY, TO RECONSIDER ORDER
JASON SAKRAN, ROBERT M. MITCHELL, GRANTING DISMISSAL
KARL L. BRADY, JR., STEPHEN BOWDEN,
PETER SHAHID, JR., MICHAEL S. SEEKINGS,
PERRY K. WARING. WILLIAM DUDLEY
GREGORIE, AND ROSS A. APPEL
AND THE CITY OF CHARLESTON, SOUTH
CAROLINA, THE HONORABLE ALAN
WILSON, ATTORNEY GENERAL OF THE
STATE OF SOUTH CAROLINA, AND THE
HONORABLE JOHN TECKLENBURG,
MAYOR OF THE CITY OF CHARLESTON,
SOUTH CAROLINA,

RESPONDENTS.

Petitioners respectfully submit this Motion for Reconsideration pursuant to rule 59(e), SCRCP.

Petitioners show the court as follows:

LAW:

“A motion under Rule 59(¢) long has been viewed as ‘motion for reconsideration’ despite the
absence of those words from the rule.” Elam v. S.C. Dep't of Transp., 361 S.C. 9, 21, 602 S.E.2d
772,778 (2004). “The purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request

the trial judge to ‘reconsider matters properly encompassed in a decision on the merits.”” Arnold
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v. State, 309 S.C. 157, 172-73, 420 S.E.2d 834, 842 (1992) (quoting Budinich v. Becton
Dickinson and Co., 486 U.S. 196, 200, 108 S.Ct. 1717, 1720, 100 L.Ed.2d 178, 184 (1988)). As
a result, “a party is usually allowed to ask the court to reconsider its decision even if it means
rehashing all or part of an argument previously presented.” Elam, 362 S.C. at 21, 602 S.E.2d at
778-9. Thus, a motion for reconsideration is “one final chance not only to call the court’s attention
to a possible misapprehension of an earlier argument, but also to revisit a previously raised

argument.” Id. (emphasis added)

ARGUMENTS:

The Petitioners respectfully request the court vacate its order granting Respondents’
dismissal of all causes of action of the Petition (with the exception of Mandamus of the Attorney

General) for the following reasons:

1. In framing the status and identity of the Petitioners, the Court begins with a
“Relevant Background” with the verbatim (and erroneous) description
Respondents used in their memorandum and proposed order requested of the court
to marginalize Petitioners as solely members of the public: “Several members of
the general public — three individuals and a fraternal organization — asked this
Court to order the City to restore the statue. They allege in three causes of action
that its removal violated the South Carolina Heritage Act as well as state charitable
trust law, and that they as members of the general public are entitled to be the

2

enforcers of the law.” This becomes critical as Court’s decision not to grant
standing continuously reverts back to the Petitioners being alleged to be members

of the General public and nothing further. No part of the ruling attempts to
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distinguish the two separate Petitioners, each represented by separate counsel and
having different ground of standing. One of two Petitioners, Board of Field
Officers of the Fourth Brigade, was the organization which provided the real
property at the site of the Calhoun Monument at the inception of the Charitable
Trust, controlled and maintained the area of the monument at Marion Square, and
was quit claimed the real property provided from the City when they tore down
the monument. Identifying this Petitioner as solely a “fraternal organization” in
relation to the Monument and Marion Square and calling this Petitioner solely a
member of “the general public... entitled to be enforcers of the law” and
indistinguishable from the descendants of Calhoun is not only factually incorrect
but creates a false basis to deny standing, particularly with regards to the

Charitable Trust Act (see below).

2. Further, this order as currently written could have a severely negative precedential
impact on future standing cases in the state by demanding a “private right of action”
clause in legislation for standing. Were this ruling to be accepted by other courts as a
correct statement of law of standing, neither Pinckney nor any of a long line of
declaratory judgment cases would be allowed as precedence, because the issues they
raised did not involve statutes with a “private right of action” clause. In a just-published
Court of Appeals case dealing with the issue of Standing, the South Carolina Court of
Appeals held: “To bring an action in South Carolina, ‘a party must possess standing
either 'by statute, through the principles of constitutional standing, or through the public
importance exception.” S.C. Dep't of Soc. Servs. v. Boulware, 422 S.C. 1, 7, 809 S.E.2d

223, 226 (2018) (quoting Youngblood v. S.C. Dep't of Soc. Servs., 402 S.C. 311, 317,
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741 S.E.2d 515, 518 (2013)).” Davis v. Connelly, 2024-UP-006, Appellate Case 2020-
001348 (S.C. App. Jan 03, 2024). This did not acknowledge the Petitioners arguments
for public importance exception or principals of constitutional standing, but solely
repeated the Respondents’ incorrect assertion that Petitioners lacked standing under the
private right of action analysis. Precedence does not and should not require a private

right of action clause as the sole means of standing.

Further, the Court doesn’t answer the Petitioners’ arguments for why even the Supreme
Court’s Denton opinion, used by Respondents to allegedly further their arguments,
would allow for standing. Beyond principles of constitutional construction or the public
importance exception, according to the Court in Denton, a statute can imply a private
cause of action by a two-party test: 1. The essential purpose of the statute is to protect
from the kind of harm the petitioners have suffered. 2. That he is a member of the class
the statute is intended to protect. It’s important to note that the Court also opined that
“Legislation in derogation of common law must be strictly construed.” Conversely,
legislation not in derogation of common law need not be strictly construed. Neither the
Heritage Act nor the Charitable Trust Act are in derogation of common law. Petitioners
meet the said two-part test for standing under the Denton analysis. Critical to the two-
part test to the Calhoun casd is the Pinckney opinion of the Supreme Court upholding
the constitutionality of the heritage act. The Pinckney opinion described in detail the
quid pro quos for both sides of the Confederate Battle Flag within the Legislature. The
Court asserts the Heritage Act was formed and passed due to compromises from both

sides for protection of competing groups or classes of people. Of note, A Civil Rights
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memorial was to be created on state grounds in exchange for the moving of the
Confederate battle flag on State House grounds. The Court noted that the Heritage Act
provided for special protection of African American and Native American
Monuments/Memorials. The Supreme Court specifically recognized these two groups,
did not include other groups (in apparent violation of equal protection), and yet
recognized the uniqueness of those groups in the context of this debate. This was
another quid pro quo for the group protected by the Heritage Act which includes
Petitioners. By Legislative intention, the Heritage Act was to protect the class of people
who appreciate and value South Carolina history, including history connected to
memorials associated with the Civil War, other wars, or South Carolina historic figures
like John C. Calhoun. The Petitioners as the family of John C. Calhoun and the Board of
Field Officers (organization intertwined with the history of Calhoun and the Calhoun
Monument) are part of a class harmed in the way the legislature sought to protect under
the Heritage Act. Specifically, Petitioner descendants were harmed by the reputational
damage to their family name/reputation when the monument was destroyed and the
statue warehoused. A year and a half later, they were further harmed with the publicized
plans to send the statue to LAXART in California for ridicule, which generated the
lawsuit. Petitioner Board of Field Officers was harmed by the loss of a historical
attraction of great value to Marion Square property and the board’s reputation as

protectors of the Charitable Trust.

In dismissing the Heritage Act claim, the Court permitted the Respondent’s
erroneous assertion, “The Court also notes that when the statue was removed in

2020, the Attorney General issued an opinion that the City’s action did not violate
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the Act.” The Attorney General did not issue an opinion the City did not violate
the Act. The Attorney General made a personal video statement (also transcribed
in the Post and Courier in an article about the Statue). On July 25, 2020, the
Attorney General issued an opinion about the Constitutionality of the Heritage
Act, but not about the Calhoun Monument removal. Please note below that the
Attorney General stated he would focus on the Constitutionality of the Heritage
Act. The following was the conclusion of the Attorney General’s statement to the
media in Charleston: “Our Legal Analysis of the law’s ambiguity, coupled with
the organization's understanding from the City of Charleston that it would protect
and care for the statue until a suitable place was found for it led us to the decision
not to file a legal challenge at this time but instead to focus on the overall legal
defense of the Heritage Act”. In Paragraph 28 of the Attorney General’s answer to
the first lawsuit brought against Respondents over the removal of the Calhoun
Statue, the Attorney General asserted that a court could find that the removal of

the Calhoun Monument violated the “rededication” provision of the Heritage Act.

. In dismissing the Charitable Trust Claim, the Court permitted Respondent’s
erroneous assertion Petitioners justified their standing upon: “since two of the
petitioners (Preston Wilson and Mark Calhoun) are part of “the people of South
Carolina” as residents of South Carolina, they have standing to bring this action.”
As the arguments and memorandum make clear, Petitioners distinguished
themselves as descendants of Calhoun and the treasurer of the Settlor of the trust,
and emphasized the better grounds for standing of the Board of Field Officers of

the Fourth Brigade. As noted above, this party’s standing claim went well beyond
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the flippant marginalization of being solely “the people of South Carolina”. The
Board was an integral part of the Charitable Trust from the beginning to the end
in the 19" century until now. It provided real property for the Monument’s
placement and stood watch over the monument for over a century. In its role of
“housing” the monument of Marion Square, the public looked to this party in the
care of the Trust and monument, as the Fraternal Organization continually
contributed to the display and care of the monument by taking care of the land

which surrounded it and providing ingress and egress to access the monument.

In dismissing the fourth cause of action, the Court approved the Respondent’s
erroneous assertion with regards to the promise of the Board’s input on the future
placement of the Calhoun Monument: “There is no allegation that the City denies
such an agreement or threatens to violate it.” The Court provides no justification
for the Respondent’s publicized plans to send the Calhoun statue to Los Angeles
to the LAXART exhibit to be demeaned, generating the start of litigation in
December 2021 to prevent the transfer of the statue to LAXART. Nothing prevents
the Respondents from arbitrarily transferring the Calhoun statue to another such

location to be dishonored.
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CONCLUSION:

For the reasons outlined above, Petitioners respectfully request the Court vacate its order
dismissing all causes of action (except Mandamus of the Attorney General) and dismiss

Respondents’ motion.

Bill Connor Law Firm, LLC
January 11, 2024 s/William M. (Bill) Connor, V
William M. (Bill) Connor, V
S.C. Bar No. 71928
1408 Russell Street Suite 11
Orangeburg SC 29115
803-937-5571 (Tel)
803-937-6647 (Fax)
office@billconnorlaw.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2022-CP-10-05123
Board of Field Officers of the Fourth )
Brigade, Mark Calhoun, F. Preston Wilson, )
And Andrew Pickens Calhoun, )
)
Petitioners, )
)
V. )
)
Members of City Council of The City of )

Charleston, South Carolina, Caroline Parker,)
Kevin Shealy, Jason Sakran, Robert M. ) CITY OF CHARLESTON RESPONDENTS
Mitchell, Karl L. Brady, Jr., Stephen ) OPPOSITION TO PETITIONERS MOTION
Bowden, Peter Shahid, Jr., Michael S. ) FOR RECONSIDERATION
Seekings, Perry K. Waring, William Dudley )
Gregorie, and Ross A. Appel, and The City )
of Charleston, South Carolina, The )
Honorable Alan Wilson, Attorney Genera )
of the State of South Carolina, and the )
Honorable John Tecklenburg, Mayor of the )
City of Charleston, South Carolina, )
)
)
)

Respondents.

The Court has correctly held that the Attorney General, not private citizens, is the one who
may bring a claim under the Heritage Act or the S.C. Trust Code. Petitioners Rule 59 motion is
no more than arequest that the Court change its well-considered decision.

Wherefore, Petitioners’ Rule 59 motion should be denied.
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January 22, 2024 Respectfully submitted,

s/Armand Derfner

Derfner & Altman, LLC
Armand Derfner

Jonathan S. Altman

575 King Street, Suite B
Charleston, SC 29403
aderfner@derfneraltman.com
jatman@derfneraltman.com
Telephone: (843) 723-9804

Cultural Heritage Partners, PLLC
William J. Cook

4370 Spring Island

Okatie, SC 29909

will @cultural heritagepartners.com
Telephone: (843) 801-3366

Monoc Law, LLC

Kathleen F. Monoc

77 Grove Street
Charleston, SC 29403
katie@monoclaw.com
Telephone: (843) 790-8910

Julia P. Copeland, Corp. Counsel
The City of Charleston

50 Broad Street

Charleston, SC 29401

copeland] @charleston-sc.gov
Telephone: (843) 724-3730

Attorneys for Respondents The City of
Charleston, South Carolina and the individual
City of Charleston officials named herein
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[Transcription of Deed: by Dr. Chris Rucker.]

467
Board of Field Officers
Fourth Brigade SCVI
To Conveyance

The Ladies Calhoun Monument Association

The State of South Carolina

Know all men by these presents that the Board of Field Officers of the Fourth Brigade
South Carolina Volunteer Troops a body Corporate and under by virtue of the laws of said state
in consideration of the sum of five dollars to them in hand paid at and before the sealing of
these presents by The Ladies Calhoun Monument Association also a body corporate under and
by virtue of said Laws ( the receipt of which is hereby acknowledged) have granted bargained
sold and ___ed and by these presents do grant bargain selland _____ unto the said the Ladies
Calhoun Monument Association their successors and assigns.

All that certain piece or tract of land situate lying and being in Charleston and being a
part of Marion Square thirty six feet square the center of which square shall be in the center of
the main drive from Calhoun Street to the great gate of the Citadel and one hundred and ten
feet (110 ft) from the present inside curbage of the pavement of Calhoun Street the shape of
this piece of land being a square.

Together with all and singular the rights, Members, hereditaments and appurtenances to
the said premises belonging or in any wise incident or appertaining.

To have and to hold all under singular the said premises before mentioned unto the said
The Ladies Calhoun Memorial Association their successors and assigns forever subject
nevertheless to the following trusts and conditions, that is to say: The said lot, piece or tract of
land shall be used for the purpose of a site for the Calhoun Monument about to be erected by
the said The Ladies Calhoun Monument Association and should at any time hereafter the said
lot, piece or tract of land cease to be used for the purpose aforesaid thereupon and thereafter
all the rights title interest [in trust] or claim of every kind and nature whatsoever of the said The
Ladies Calhoun Monument Association their successors and assigns in and to this land shall
cease and _det and the said land shall re back in the said Board of Field
Officers of the Fourth Brigade South Carolina Volunteer Troops their successors or assigns as
though this deed had not been executed. Provided that in case said monument shale at any
time be destroyed by any casualty this right and title hereby conveyed shall remain and
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continue in full force on said monument being restored with ten years from the date of such
casualty. But unless said monument shall be restored within said ten years, the said lot, piece or
tract of land shall revert to and reside absolutely in said Board of Field of officers of the Fourth
Brigade So.Ca. Volunteer troops their successors or assigns as above provided.

In testimony whereof the said Board of Field Officers of the Fourth Brigade of South Carolina
Volunteer Troops have hereunto caused their corporate seal to be affixed and these presents to
be signed by their president and their secretary this seventeenth day of September in the year
of our Lord one thousand eight hundred and eighty five and in the one hundred and tenth year
of the sovereignty and independence of the United States of America.

Signed T. A. Huguenin

Etc, etc Brig. Genl. Cmndg 4" Brigade SCVI
& President Board of Field Officers
Henry A. DeSausseur

Secretary, B of F O 4% Brig SCVI
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[Transcription of Deed: by Dr. Chris Rucker]

469

The City Council of Charleston
To Conveyance

The Ladies Calhoun Monument Association

The State of South Carolina

Whereas the Board of Field Officers of the Fourth Brigade South Carolina Volunteer
Troops by deed bearing date the seventeenth day of September eighteen hundred and eighty
five have granted and released unto the Ladies Calhoun Monument Association their successors
and assigns a certain piece or parcel of the grounds known as Marion Square subject to the
trust and condition that said piece or parcel shall be used for the purpose of a site for the
Calhoun Monument about to by erected be the said The Ladies Calhoun Monument Association
and whereas the city council of Charleston hath considered and agreed that the said piece or
parcel of said Square shall be used for the aforesaid purpose.

Now know all men by these presents that the city council of Charleston in consideration
of the presents aforesaid and of the sum of one dollar to it in hand paid by the said The Ladies
Calhoun Memorial Association at and before the sealing and delivery of these presents hath
granted and released and by these presents- doth grant and release unto the said The Ladies
Calhoun Memorial Association all right to the interest and estate which the said City Council of
Charleston has or might have in and to this piece or parcel of Marion Square which has been
conveyed by the said The Board of Field Officers of the Fourth Brigade of South Carolina
Volunteer Troops to the Ladies Calhoun Monument Association as aforesaid- To have and to
hold the said premises unto the said The Ladies Calhoun Monument Association their
successors and assigns subject never the less that the premises granted and released shall be
used for the purpose of a site for the Calhoun Monument to be erected by the said The Ladies
Calhoun Memorial Association as aforesaid and for no other purpose according to the terms of
the deed first aforesaid. In testimony whereof the said City Council of Charleston has hereunto
caused their corporate seal to be affixed and these present to be signed by his Honor the Mayor
of the City of Charleston this sixteenth day of October in the year of our Lord one thousand
eight hundred and eighty-five and in the one hundred and tenth year of the Sovereignty and
Independence of the United States of America.

Signed sealed and delivered Wm A. Courtenay, Mayor
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In the presence of attest W. W. Simons
Thomas Frost Jr clerk of Council

R. G. O’Neal

The State of South Carolina

Charleston County  Personally appeared before me R. G. O’Neal who being duly sworn says
that he saw W. A. Courtenay Mayor of the city of Charleston sign and W. W. Simons Clerk of the
City Council of Charleston affix the seal of the City of Charleston to the within written deed and
that he with Thomas Frost Jr. witnessed the execution thereof.

Sworn to before me this sixteenth day of October 1885 R. G. O’Neal

Received 17 October 1885
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IN THE COURT OF COMMON PLEAS

Amicus Brief of Attorney General
CHARLESTON COUNTY SCHOOL
DISTRICT, CHARLESTON COUNTY
SCHOOL DISTRICT BOARD,

Respondents.

STATE OF SOUTH CAROLINA )
) NINTH JUDICIAL CIRCUIT DR
COUNTY OF CHARLESTON ) o
) CASE NO.: 2024-CP-10-03667
)
CHARLESTON CHAPTER OF THE )
UNITED DAUGHTERS OF THE )
CONFEDERACY, )
)
Petitioner, )
)
V. )
)
)
)
)
)
)
)

As the State’s chief legal officer and on behalf of the public, the .Attorney General
respectfully files this amicus brief in opposition to Respondents’ Motion to Dismiss. The Attorney
General regularly files amicus briefs in cases that implicate matters of public importance. See State
ex rel. Condon v. Hodges, 349 S.C. 232, 232, 562 S.E.2d 623, 629 (2002); see also State ex rel.
McLeod v. McInnis, 278 S.C. 307, 311, 295 S.E.2d 633, 635 (1982) (“The Attorney General, by
bringing this action in the name of the State, speaks for all of its citizens and may, on their behalf,
bring to the Court's attention for adjudication charges that there is an infringement in the
separation-of-powers area.”).

BACKGROUND

The Charleston Chapter of the United Daughters of the Confederacy (“UDC”) filed suit
against the Charleston County School District (“CCSD”) a‘nd the Charleston County School
District Board in July 2024 over alleged violations of the South Carolina Heritage Act (“Heritage

Act”). The UDC’s Petition generally alleges that Respondents violated the Heritage Act by
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removing the Lee Memorial Highway Marker (“Lee Memorial”) from the grounds of the
Charleston County Charter School for Math and Science.

The Lee Memorial is a Confederate memorial or monument that was erected by the
Charleston Chapter of the United Daughters of the Confederacy (the “UDC”) in 1948 at 1002 King
St., Charleston, SC. (The Herald, “Unveil Lee Memorial Highway Marker,” May 11, 1948,
attached hereto as Exhibit A). At the time the Lee Memorial was erected, the property was home
to Rivers High School. Today, the property is home to the Charleston Charter School for Math and
Science.

The UDC erected the memorial in memory of Confederate General Robert E. Lee. (The
News and Courier, “Lee Memorial Marker to Be Unveiled Monday,” May 7, 1948, attached hereto
as Exhibit B) (“The Charleston chapter of the United Daughters of the Confederacy has extended
invitations to the unveiling of the marker to be dedicate to the memory of General Robert E. Lee
Monday morning at 10 o’clock.”). The Lee Memorial also commemorated a planned state highway
named in his honor. The memorial is made of stone and metal and prominently features the seal
of the Confederate States of America.

According to the National Park Service, Robert E. Lee “became one of the most
memorialized figures of the former Confederacy” in the years following the Civil War. National
Park Service, “Memorialization of Robert E. Lee and the Lost Cause,” https://tinyurl.com/f9jsux6e
(accessed January 8, 2025).

Without consulting with or seeking approval from the South Carolina General Assembly,
the removal of the Lee Memorial was authorized in July 2021 after school officials petitioned for
its removal. See Patrick Phillips, “City Defends Decision to Remove Robert E. Lee Highway

Marker,” Live 5 News, https://tinyurl.com/2j5tmdz2 (accessed January 13, 2025).
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The Respondents moved to dismiss the Petition on December 13, 2024. In moving to
dismiss the UDC’s claims, Respondents argued in part that the South Carolina Heritage Act does
not apply in these circumstances and that the UDC lacks a private right of action to assert its claims
under the Heritage Act. The Attorney General’s amicus brief addresses both of these arguments in
turn.

ARGUMENT
1. The Heritage Act Prohibits the Removal of the Lee Memorial.
1. History of the Heritage Act

The Heritage Act is widely considered to be a “grand compromise™ that “accomplished one
of the greatest achievements in the political history of South Carolina—the removal of the
Confederate flag from the dome of our Capitol, the seat of government for all our people.”
Pinckney v. Peeler, 434 S.C. 272, 298, 862 S.E.2d 906, 920 (2021). This “grand compromise”
arose during a period of intense debate over the future of the Confederate flag at the South Carolina
Capitol Building.

The Confederate flag was first placed atop the South Carolina Capitol in 1962 to celebrate
the South Carolina Civil War Centennial, also known as the Confederate Centennial. See S.C.A.G.
Op. dated May 8, 1968 (1968 WL 12270). In the decades following its placement, the flag deeply
divided South Carolinians. (The State, “Lawmakers may be dodging hot issues, going to voters,”
March 27, 1994, attached hereto as Exhibit C) (“The Confederate battle flag has stirred cries of
heritage or hate since it was raised in 1962.”).

The removal of the flag became a key issue in the 2000 Legislative Session with serious
debate between pro-flag and anti-flag legislators. Over months of debate, pro-flag legislators

expressed concern about the effect the removal of the flag would have on other Confederate
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memorials and emblems in the state. Some, in fact, expressly conditioned their support of removal
of flag on protection for such memorials and emblems. (The State, “Hodges’ plan garners critics,
supporters,” Febrﬁary 13, 2000, attached as Exhibit D) (“Sen. Courson, coauthor of the Heritage
Act, said protection for monuments, markers and other emblems of Confederate history is essential
to win his vote.”).

The South Carolina General Assembly eventually reached a compromise position on the
removal of the flag in the spring of 2000. Pursuant to the terms of the compromise, certain pro-
flag legislators agreed to support the removal of the flag from the dome of the Statehouse, and
certain anti-flag legislators agreed to support legal protections for historic monuments, memorials,
and public areas—including Confederate monuments, memorials, and public areas—across the
state. See Pinckney, 434 S.C. at 293-94, 862 S.E.2d at 918 (“After decades of controversy,
members who opposed removing the flag from the dome of the Capitol became willing to
compromise if given the assurance that doing so would not ‘open the floodgates,” and if the
renaming and removal of other historic items could be prevented. Thus, the ‘pro-flag’ legislators
agreed to remove the Confederate flag from the State House dome, but in anticipation of further
efforts to rename or remove other memorials, agreed to do so only if those memorials would be
protected.”).

Section 1 of the Heritage Act achieved the compromise’s purpose of removing the
Confederate flag from the dome of the State House. See S.C. Code Ann. § 1-10-10. In relevant
part, Section | provides the following: “The flags authorized to be flown atop the State House and
in the chambers of the Senate and House of Representatives are the United States Flag and the

South Carolina State Flag.” S.C. Code Ann. § 1-10-10(A).
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Section 3 of the Heritage Act achieved the compromise’s purpose of protecting historic
monument, memorials, and certain public areas. In relevant part, Section 3 provides the following:
No Revolutionary War, War of 1812, Mexican War, War Between the States,
Spanish-American War, World War I, World War 11, Korean War, Vietnam War,
Persian Gulf War, Native American, or African-American History monuments or
memorials erected on public property of the State or any of its political subdivisions
may be relocated, removed, disturbed, or altered. No street, bridge, structure, park,
preserve, reserve, or other public area of the State or any of its political subdivisions
dedicated in memory of or named for any historic figure or historic event may be
renamed or rededicated. No person may prevent the public body responsible for the
monument or memorial from taking proper measures and exercising proper means
for the protection, preservation, and care of these monuments, memorials, or

nameplates.

S.C. Code Ann. § 10-1-165(A).

Although the text of Section 3 of the Heritage Act applies to a broad class of historic
monuments, memorials, and public areas, the General Assembly intended the section to protect
Confederate monuments, memorials, and public areas specifically. Indeed, by enacting Section 3
of the Heritage Act, the General Assembly sought to explicitly address pro-flag legislators’
concerns about the preservation Confederate monuments, memorials, and other public areas in the
state. Two of the chief architects of the Heritage Act (and two of the Confederate flag’s most ardent
defenders in the General Assembly), Senators Glenn McConnell and John Courson, intended the
act to protect “Confederate street names and monuments all over the state.” (The State, “Flag,”
April 16, 2000, attached hereto as Exhibit E).

At the time of its adoption, the section was popularly understood to extend protection to a
wide variety of Confederate monuments and memorials, including monuments and memorials to
individual Confederate leaders—such as Wade Hampton, Il and Robert E. Lee. (The State, “Built

upon history,” May |, 2000, attached hereto as Exhibit F) (“A 1997 history document cited 211

monuments to the Confederacy in South Carolina. Among the most honored was Wade Hampton
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I, the Confederate general who went on to become governor of South Carolina and a U.S.
Senator.”); (The New York Times, “S. Carolina Senate Votes to Remove Confederate Flag,” April
13, 2000, https://tinyurl.com/3vrd2bkv (accessed January 8, 2025) (“Reflecting a concern that
other Confederate monuments might come under attack, the measure also requires that no
Confederate or African-American history monuments on public property throughout the state be
removed or altered, and no public area named for any historical figure be changed.”).

Since its enactment, supporters and opponents of the Heritage Act have recognized that the
Act’s protections extend to Confederate monuments of all types across the state. (The Greenville
News, “S.C. Confederate monuments in spotlight,” August 23, 2017, attached as Exhibit G)
(recognizing the Heritage Act’s applicability to a variety of Confederate monuments—including
monuments to Confederate leaders).

The South Carolina Attorney General’s office has also recognized the act’s applicability to
a wide variety of Confederate monuments and symbols. See S.C.A.G. Op. dated June 10, 2014
(2014 WL 2757536) (recognizing the applicability of Heritage Act to the Confederate Battle Flag);
S.C.A.G. Op. dated December 13,2004 (2004 WL 3058237) (recognizing applicability of Heritage
Act to Confederate monuments in Wade Hampton Veterans Park); S.C.A.G. Op. dated July 18,
2001 (2001 WL 957759) (recognizing applicability of Heritage Act to over one hundred and
seventy Confederate monuments and markers throughout South Carolina, including monuments
and markers erected by the UDC).

The South Carolina Supreme Court upheld the constitutionality of the substantive
provisions of the Heritage Act in Pinckney v. Peeler, 434 S.C. 272, 862 S.E.2d 906 (2021). In
Pinckney, the Court invalidated the Act’s requirement that the section could only be “amended or

repealed upon passage of an act which has received a two-thirds vote on the third reading of the
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bill in each branch of the General Assembly.” S.C. Code Ann. § 10-1-165(B). Thus, following
Pinckney, protected monuments, memorials, and public areas under Section 3 may only be
removed or otherwise changed by “a majority vote” of the General Assembly.
2. The Heritage Act and the Lee Memorial

As explained above, the Heritage Act prohibits the relocation, removal, disturbance, or
alteration of any “monument[] or memorial[]” to the “War Between the States” that is “erected on
public property of the State or any of its political subdivisions.” S.C. Code Ann. § 10-1-165. In
light of the above-referenced text, history, and subsequent interpretation of the Heritage Act, there
can be no doubt that the Lee Memorial constitutes a “monument[] or memorial[]” to the “War
Between the States.” Any argument to the contrary plainly lacks merit and ignores the ordinary
and popular meaning of the text.! See City of Charleston v. Oliver, 16 S.C. 47, 52 (1881). Indeed,
the drafters of the Heritage Act, its supporters, its opponents, the Attorney General’s Office, and
the general public have long understood the act to apply broadly to a diverse array of Civil War
figures and symbols.

Further, there does not appear to be any real dispute that the Lee Memorial was erected on
the “public property of the State or any of its political subdivisions.”

By relocating and removing the Lee Memorial without approval from the General

Assembly, Respondents violated the Heritage Act.

"In fact, according to the Southern Poverty Law Center, Robert E. Lee is the individual most
frequently honored in Confederate memorials across the United States. Southern Poverty Law
Center, “Whose Heritage? Public Symbols of the Confederacy” (3d ed.),
https://tinyurl.com/3tm9jcr7 (accessed January 8, 2025).

7
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IL. Petitioner has properly asserted claims against Respondents under the Heritage Act.

As an initial matter, the Attorney General notes that his Office has long taken the position
that a circuit court may resolve a lawsuit brought by private citizens over the application of the
Heritage Act. See, e.g., See S.C.A.G. Op. dated Sept. 7, 2012 (2012 WL 4283911) (noting that
clarification from the courts may be necessary to resolve the applicability of the act in a particular
circumstance); see also S.C.A.G. Op. dated Feb. 25,2015 (2015 WL 1093151) (noting that private
parties with legal standing may seek relief under the Heritage Act through the courts).

Petitioner in this case has properly asserted claims against the Respondents for at least three
reasons. First, and in contrast to the arguments advanced by Respondents, the legislative history
of the Heritage Act indicates that the General Assembly intended to provide broad protections for
thousands of monuments across the State. In keeping with this intent, it seems plain that the
General Assembly intended for the Heritage Act to create an implied right of action for private
plaintiffs. See Denison V. National Casualty Company, 439 S.C. 142, 151, 886 S.E.2d 228, 233
(2023) (describing “legislative intent” as the “main factor in determining whether a statute gives
rise to a private cause of action”). And as Petitioner notes in its response, the UDC itself seems to
be particularly well-suited to be a private plaintiff since the organization itself erected the
monument in the first instance.

Second, given the importance of the Heritage Act to South Carolina’s history, Petitioner
arguably has public importance standing. In such cases, a plaintiff need not always demonstrate
that the relevant statute has an implied private right of action. See Sloan v. Dep't of Transp., 365
S.C. 299, 304, 618 S.E.2d 876, 879 (2005).

Third, Petitioner has filed a mandamus petition, which itself provides a means for remedy

or relief in this case. See Plum Creek Dev. Co. v. City of Conway, 334 S.C. 30, 36, 512 S.E.2d 106,
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109 (1999). Importantly, mandamus relief may even be appropriate in cases in which a court is
required to interpret a statute. See Willimon v. City of Greenville, 243 S.C. 82, 87, 132 S.E.2d 169,
171 (1963) (“But where the only doubt that clouds the issue consists in the construction of the
statute which confers the right or imposes the duty, the writ will issue if the Court, after considering
the law, concludes that it confers the right claimed or imposes the duty asserted; otherwise, it will
be denied.”).

As described above, the Heritage Act plainly imposes a duty on Respondents not to alter
the Lee Memorial absent the consent of the General Assembly.

CONCLUSION

The Attorney General respectfully requests that this Court deny Respondents’ Motion to

Dismiss.
Respectfully submitted,

s/ Thomas T. Hydrick

Alan Wilson

Attorney General

Robert D. Cook

Solicitor General

S.C. Bar No. 1373

Thomas T. Hydrick

Assistant Deputy Solicitor General
S.C. Bar No. 103198

S.C. Bar No. 103734

P. O. Box 11549

Columbia, South Carolina 29211
(803) 734-4127

Counsel for the Attorney General
January 14, 2025
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Newspapers The Herald (Rock Hill, South Carolina) - Tue, May 11, 1948 - Page 3
by <lancestry ) Downloaded on Jan 13, 2025
https://www.newspapers.com/image/755117559/

Unveil Lav Manorinl  Sepertorts Leave o RleAY UN'ON . ’ P, ‘. 1 ‘ fORTUHE I.EFI Ix_'rm: WFRALD, Ruck Kl Tueday, Stay ||,‘u:.

Highwoy Marker iOn Glabal Flight

e L T N T ey

ot v delensi U Ry WED Bt bt C'“‘"‘: ’:'1; the g N
K o the SN
4 ANTE ARBQE, Huh — o —

e Suimsar Raten 1 LRET e o COLVUBIA, ~ vt - A g . . .
pup A p 7 : Sotverdts o8 Muhiieo e
Y ran 0 s, I sttt et tray st et Sl i i . Elatrm s s
b ' , 3 e . ] re B FecipieLes o mue than Pives (}
e oy A bt Ut 6 @ mtm e :
t

kg wtalr ey Lt btk h
e Th raa sTwal : -

e D 1w iy Madw ) Cod.uturd B pear e Al

Nt e g e AL Gl pter

O ae e Tl Ao a0

T o 00
ad s TTREE hate reem s Wiaibe

4 iaey @iy rotan o
4 b depets wrd Alis

. R,

. . ! o
COVANCING o o i a1 . s NER R | e

hats 4 ALK 110 saik

T AR s LB ang secunm
i fe o ik 1 e Amitn apeslimd Ihat Bl Suts

’ e Poinless Penic o "
M & J FINANCE Compound Duvolop-d L ‘W“"'" Lok .
memnns *+ CORFORATION i i, Dixie Dew lce Cream Firm

________ [ T LA | Bought BY Coble Dairy.

= - G k.
W et ), Phiiadepils

—_
ot wh - Now O Pl

AN |NV|TAT|ON o e T (.'mni(.'(_)/)w,‘d 55;'“9::3:;53,'::{

. Tt e o Be Given | v s o

FOR YOU vl AL Wintlrop |

o : L e e Lot

Lyt are cordinliy it Badlrile hades e iy veagth

6 In Chester Cnu»ly ¢ s W Wby

Roce For Sherift " et il b Aise § e y
et s belp ywt, We can - . i x| KetoYER el slas Vs its A ::’uu. . vy e
EENRY LR Arraus, en o bet1s dny 1
ielieve suu u he bettor 1 M e L e u,"" — . £
" ot . Falo L1 tm] =itk st . i
bl s aat L e e e Network Stations and iy
wive' prubleine 1] Wims bt % 1L CAP Wiipl Eraalligs " - I»- - 1
o : Pl Haiper's Bazaar
k! it . ahntsy L - e - R g
WEDDING CAKES for the MAY ond JUNE |{iieemie " Romtt Ritnirons I Mot Caring 4
s the P Woekly Tetms

a8 Fith, Paten, Ve, a1k B wa-

< BRIDES decorated as you' wish them. PERSONAL i - it sseomie
S | PO i S, L : / HEARN'S
" «a v miaad, it Auit Y 4, o

'
Be”y S Cake Box = A o 4 Ve o) R Breeky, Knew Vo Boaviee.”
e it [ S I M e —T s e vt ot S e
o IWherr ke are deouated epreisily fur yau), Miwer trem b Larcdins Mbe | oo, ok o Ui Sbi o vy o JOHN 0, BCHWARZ ./ ‘ )
Phane 15120 11 Gabtund Ave. P Ber B e e I ekt 3N It the ttate agthe | 1018 Chat U N Metor!
Porry Seaglo Named '[! e e Mt 71 ' "GUICK AS A 1L 5H". WHOATL Mut il Hat oo
e Prasidont English R 11t woract 1t daiey horen | T s

Club At High School """""6_:‘;_____
B ten war desos s | TWUA Controct With
R ha st Hor W ndystriol Mill N S
T S e For Year WEDNESDAY |

Jo £ Coteide W e Leal Tonte uC AI)A NCE D Yn
Wervers Unkar Wt Amorita €101 l l 4
B e b veunst et et urast allh

i onturria G U k. ot

atthens sore abe (1< {1ERTA b wther year SUB a8
IRt aisaa e (o
ot 3
Nadpit ey, Inate caract vmplares
Ry b by smplayed in Ue

Gingans tn Roc Wil 10 KiIP
T ik B erew G b e

A S, bt A ATTENTION MEN! Rraed T
[ 4 RS AND 'I'IUCKS ) Charleston Residents |wyittioen Boby Dies; S HIR T S

SR ﬂM Sue Santee Cooper
- M F:r Water Dunrngu Grovesids aiems "‘.lyd_“ © TOPFLIGHT ANL TUWNCH S $ 097

Neiwy Jatm
CHANLIBION ~ 18 = Tus|tnatiiee of Calvin & and Mrv Hao @ In art and drew mde
et S okl f1ret s towr {tel Miskle Wllmas i #43 Cologr ® Fiainy stelpes nad prints!
rn.m:m Bats filed 4uitn (6 seme g Matsur, died thi Lassang ot York . L
" phead vowit «um- ananes County Twmtat They are alighlly seikd!
e mes u‘[ ¢ ® Shres M Lo 26! ATRRET FLOOR

QURS 11 b groasert bachhunne i
8145 or truck ever saw. Fitwe we gi o o » ) . Hurry Down For This Gue!
f o ke e B e R e e i e CANNON FACE o on
b P st By s ader, ADi MK,
PO ermatmens =l e o emaplonin, voniatbin bod e Brvive, Culn A WAL RETONNE
¢! weam uoder prewure, fur sk crun, aatty Vi ames suvdm. mere e, It We W sims sarvived BY ) C
‘ o wide s uutstanding flaral

ek b D et CHile av’ 1be srovdan, W ad M L

T s s, and oho baruciee ot wincer. ot o, e o Mokl Pyt e st || o fuerrase your supply o thin s
o bes W B Wil Rax n Mal o) low gice! vatlrene,

~ N .
\ Then w the wxmrior we apply the maap, o Lingnoss weave!.

" e a0 i b e cll C———— T s s e
e od i smbaigus s srcat (1 Stomagh Gag of |- o Oringe & green [ S I ¥
AND 3OMI OTHIR T0kGS our Pusomis of Youd. If e linly rouxe SNH FM T.m Market Repod & blor pleidst » long wenrlog!

.« 10 THNK Of i aeeded] or wane speisl aiemege, 24 duen 1o sl o 18" wide, Toke I

umay al this kaw

Wik yae with v o b e bave averyig it tahes. Robs You of Sleep - Wi S| | - ea | e

ovarkael yov for gead lpring
and Semmer going. . . B JMeee's How You Moy 11sly Jp, “iy it ey tnaras oad: Dousatairs Dewmtair
o« * L) Whether You bar 8

© Welh hanos your sis end I -l g e s - : =
-, s fut Ue - PHE LAST CALL TOI THESE LAMES DRESS ~

Of courss we have o pre-bath

toutine thot people like. With T SEENER o - : S H O E S

- . . “
‘wmmer mor 3 hoenres
Wa'l. e evarything Thefs . caming on ity elmost g I T M, N . o ® ODD LTS TRORES 9 ;

aveded, : what we do. T et * CYNTHIA AND OVY . ] M
[Py

® HLACK S 1NN
BONT oM. Wit vous b Lt o FAT ANDY CALS LP0E
A 2 o VALUES ‘1O $K 08 REDA]
. hiNaus Caoss b in wioeradit was.  Ovauanal samtets  inctaia SISH: DEFAN
R Smos o .#‘»:-" ntig, Unitd Adriafl, Lacaiwes,
| Acmalidate Saivy

NEELY MOTOR COMPANY frs j_ = ~ D ﬁ E’%Mg‘é S

123 Oabiznd Ave o e L e yon _ o - cdss
s o Aulet oprnad 43 010w Bale bewer,

COTTONS, CHEPTN AND LENENS!
PANTELS, NAVY AMD DL ACKS
* KL HERE AT Doretof
HEAIN-TC

Copyright © 2025 Newspapers.com. All Rights Reserved.

163



Exhibit B



Page Eight

Society Calendar

Comuunivaltune fur ¢ immmnuu
mav be iolsphoned 16 N u
') oot

b o,
duys

ot 2

Mor l - e
v i B uulor et
vent in Ilur«l( len g
¢ aod the e m\ul A

4 be sigied

puplls

toring Qrew', eormed
nior Foliight
b \, ausplesy

17 o wiiaviar, O t
1o Butiding, b Andreuly

ITU gy in Mule
it tha

vonun "
Muy purly for Kindors
1 of Asbury Mewo.
chureh on ahurch

id
m.—denior cpen house al YWCA.

Girl Scout !tems

From Summarville

IUMM"\VlLLL Nll-y I‘ ﬂvﬂﬂll‘
Girla W brovis

re.

utt,
ONlul Vlrmr and (he plnk hmllo "

where Alice Huger Smill's pulnt-
s wre on oxhibitlun, 'l\wy ulno
viewed the pulntings by Churloston's

y wore enteriolnod ot tew ul
the home of Miss Alice Hugor Bmith
and hee sister, Ml Corollne Bmith,

Qisl scouts of Troop 60 who nre
working on thelr secund elows Tunk
were addreasod by Prunk DoParlo
i n meeting hold Wodnosduy nitor-
zoun ol (he scout but Mir. Doburig
ovoke posiilon of & aym-
phony Corenestin”su Wiuesroton nly
alk el churin pictiiros wnd playort

i de 1

He |ruuad Ihn hine
fory of teees fn Summervitle nnd
ne orial

with the wroup working on Ires
Hudee Ludges.

following bndgos werp
swarded ul
Busun Kim,
Eretint, Sums Morwloes Lunsiva MR
June Nichols, ViVE Kirk, Juna
Kiser, Ziloen rol
Lee Dy

T
Susn Hawloy, J
Muckentiiss
Klrk wus awarded u clothing bud
teporl wna mado on W irlp "
'olly Beneh which wan particlpotod
In by 18 uirls und tour wi Ehalta

e
Weter e obstrved.

¢ made foe 8 fleld triy
uturdas, Moy 3. 1o Wadmalow
islund where ihey will viell Bour's
Blutt Inboruiury,

A dispiay of scusliells wil Go
made in laenl slore windows nl i
sarly date. Sholls for {hese Sxhlbite
sl be turned u by biay

Summerville Camellia

Society Heors Mr. Hostle
BUMMERVILLE, Muy 8. Kpoclul:
Norwuod it . of Charlostan
ol thy Buin-
wuisly hora
. He apakp of spray-
i mtrol of limocts wind
mu-u He Hlustiated his tulk wiy
eowciens uid 1w ol fu il
s limes wnd nothud
Welter Al protri .m.nmmu,
stnouuses that his coinmitlos will
et Bulwrduy, Mhy 18, l which
tme suyuostions will wuliumed
A 10 the subjecls W0 Lo discunsed
al fulure et
1o

o will be held
tember wnd. mu aubjoct will
be planting and urc In |nu foll.
Mr. Hustie aguln w apeuks
'r »nd will exiibit -Ildn uvvol«pm

4 Mugnolle gardons In order that
purrhnurl muy kiow whil (o Luy,

«an this (rip and mtt|

ONE LADY NAN|
Ny -m-u-u ) l'mnln Iy
nnuu I, I LEL

X
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ADAMN HUN. K. O,

e A

[PLOWER 8HOW BCENEN . Tup, M
{op pietured ehulrmnn. o
of, tho tlower show, s
Charicslon Wednosday
hull, arimiro lllnulmnn

commatitive. profoml
1t below, Mra. B

nmi ursdu
o th

Mra. Fro
tho Counotl uf Gary
syl oxhlbit ontaro
ormu
1l Inll|ur, ul Rlvorlnud 'ln

taenled
1 nan
of Greuer
Adrcuiturol
non-
Ndcona T
" prosidont ot (ha

. Arihuy Bonoell Sehirme
lerrlek nh o

1
al Chai lellun (.omll

wea the ulul
o i Moot Bt 1 o lho

bolow, Misa

tlon WTMA, Inapocix the bl

rlbbon
lub far ie poribd nrenngamont oxhibit

oy o
2

AT

7 E

TYER

11l
iy b ihd. ot onistin

Ing horticullurnt exhibil wnd abw the sliver cup n(rcmﬂ by the Aurieul.
tural Bocloty of Sonth Carolina for the best h n
Alleln Rh!ll. dlrecllor of wo

of
o e By yim, Cia
(it Photos by Nellly):

Lee Memorial !
Marker to Be
Unveiled Monday

“tho Chrloaton chaptor of the
Unltod Duughtors of the Confod-
cvucy hus oktonded nvilations m
the unvelllng of the murkee {o
doﬂ\cnled \u the memory of O n
aral Robart E. Lo Mondiy morning
ok,

e marker wus donuled w (he
city of Chueleston wad hua boon
orociod by the chaptor: on thn
Wrounds of  Rivars  blgh " school,
wl\leh uul’«llnll tho Lea Momorinl

Mr- 'I‘rl- rum 1, Uydo Is uhull‘-
i of ||||I|.|lmmnu|\li. with M,

{ Churlosion chopter, ‘and Myx. T,
littchla' Bimmony, pravident of the
wate UDC, e her committec.

o murker wil be unvellog by

ribur Joye Jonklns, san of

uumh M. Byrd; of the' Clindel, wnd
ihe Into"Mr, Arthur Jenkins He i1
tha doscondunt of 'w long Himt ot Con<
tedornto ofiicers, Mr.
mvm witl be thd spooker. R
morlnl hlt‘h\vny com-
. high 0, b3 fion
ch-rmwn w lu aunc\lon vlhh Stale
highwuy into highway No,
3 to' I }nlmmllon by e high-
wiy No.' 2, botw woon 81, Mutihews
and* Columbln; Btato’ highwuy. No.
2 trom the In mmuan Whrough Co-
lumbin 1o -Crl

"Tho mensure. Lo crnnll tha high-

way was Iniroducod. n tho goncrul
ukaombly by Mr, M. F. Winlor,
former ropreanlativa frum Borkos
loy county, ut tho roquast of Mre,

tonry MU vouldeat ol tho

% Mother's
SPECIAL DAY

Allco Guwton Waldon, of Celutnble,
chnlrmon of the commities 1o havu
o voud so designated, and Mrs, 11,
M, Winlor, vico chatrman,

Flower Show Chairman
To Entertain With Tea

Mra. Arthur Bonoell Schivnek and
Mn|| ho(lnn:h Richards, chummm

Mrs. Williams
Heads Parish
Auxiliary ,
Mra. C. E. Willlsina was elected
prosident of the nuxillary o 5L
Andrew's Exchange club yésiorday
following n_luiichecn . meeting “at
Hotel Marlon on the lsle of Palma.
Olher officory -nnmed  werg
8. M, Cololough, Jr., vice president;

Mre. Ralph G, Van Now, lraasurer;
Mra. Wilitam '3, Bchrodor, recording|
»

5

wintd convention of tho Excliungs
olub horn May 20-30 and volunlese
coinmitions numed (o neidl tho host
otub, :

“Mre, C. Copors Smith was an-
nounced uv-the leader for the mu
Scout lroop ponsared by the sux-
kb

ut work w
Tho n\lxlllnry voted lo Lu!lllﬂhum

1o the cancer X
Cuplu of the uvlna by-Iaws 1o

The Porfoct

Accessorles

Large Selection of

12,
ALL COLORS

$3.60 to $9.60

Lovoly Selection

Dresses

DKMDERG BliEKRS

¢ POWDKH PUFF MUSBLINS
* CHAMBRAYS

* BUTCHER LINENS

Al Sizos ¥rom 082
And 10 W 284,

HURRY (or These BARGAINS!

SLIPSB-sAll Kixun—Vahios (o $4.05

SPEOIAL

NYLON *""SE54.Guuye, 15 1o 30 Donior
All Blsos und Colors

T80 pair, 3 for $2.30

[}

431 KING BT.—Carlw; King and Budclitfo
el

tnl
Huwor .nuw vom drodhosdny wia
yentontluy by the Counet! of Gnrdon
Clubs of Groster Churleston, havo
weeangod u leu In honor af membare’
of (ha councll, Including ‘the

denls of ench of the 13 clubs, com-
nltioo elnlrinon and  the  ribbon
winnury In the whow. ‘Tho ton wilt
Lo aivon ‘trom 8 to T-o'clock lita nti

hoa
Ihm X il Mra, O. Cureighlon
Frampion, MreJuinoe M. Hou oo
v, Quslnve %, Il\uhvvnll. M, W,
n. I’nlrlvk Min, Burgh 8. Buenat
and Mra. Humy J, Muan
Tha Judgos In the -hnw were cn—
lnllnllwd wt luncheon Wodl
aflernoon ut Bruwlon lm,
‘wery uuvm]mlllml by M:
Lllullnmll of Judges; o
Zalylor, ummout of he_courich),
Mua. Hehivmor und Mrs, Frederick
Righard

.Y Mrw, Hurnld l‘nlll. Uy mlxlllul‘
alae voled lo ol Awo. wuhioluys
whips 1o lha Collole of Cl\nllnulnn
(081, Andvew's high schoal rrod-
uutes next yoar {f (wo sluuvnts

huve almost (ha.same high ever-| Wyn
num No schotnrshlp will ba uward=]Lev

~thin your bunl\uu ot tho 13ih
mao bolny udd

‘Twenty-throo m-m‘m‘ und two
guesta sttended the scelat mosting
at {fio home of M. J
wtlor tho luuchoun, M
wanr tho wanwolnilon prixe, u hoimo- |
munda enko ol’lmod by Ma. Hnrt-
neli,

. The nmm wera Mir. D,
Mrs, Potlt - and

Rnnme‘ quesl of
Nelon, Deloune, of Blloxy,
oy Vi oot e, Snater

Ladies Bibla Class

Meets in Sum’merville
8. Syecial

Kindergartans Observe ’
Child Health Day

More than 100 children atlonded
the snnunl child health dey ob-
vance by Lhe two achools of the

o ale
“Afior bolni - sorved and
cruckars U childron woro fold
storlos by Mw Elizaboth Slmons,
Yot the Charleslon Museum statt

“Tho Ladics mm | uX Bumm
vilio Buptist church iold Ia ianth:

Iy busnos mosting Monduy ufigr~
noon ut the homo of Mn W,
Myers.

Eioved members wero prnenL
Mrs. William 1vay, premident, pro-
sided. The meating opened with @
dovollgnl’ by Mre. 7. J
ol o wos upporciod
chaliinanof ha visltingommities.
Flans wore tormulated for o rum-
m-lc to-bo held Baturday, Mny\
city "l for the banef

Awendaw School

‘Has Flowar Show

reded sehonl hetd Hs
tirit flower, whow Wednosday: af-
ternodn, * Tho exhlbits) in’ guality;
number_and- Interast shon, wore
acrlbed a8 & credit Lo both puplls
and teachiors, Mr. Vincent C. Wil
Hams ts principal of the schod).
The ténchers, Mrs. P

 Awenduw

B. Mor.
W rison, Mrs. Tareling Johnsan -nd

Mrs. Jomes H. King, woro auslsted
by. Mlu Hmvlnl Jnlmmn,

ur groups of ex-

hlbILl. wlld ﬂuwnrl. gurden tiow-

and hovsus.

wero Ml W,
J. P, Cennwall und Mri
D A. llumllm ol of Mount- Plons
+1-polor ribbons awarded for_out-

nisits won to Dutne Drum
4 for miniaturd -

aro
(Y. Pravance Hobos, Jhmes
Charlatte Marrlwn.

-y Fmiv f
lllln Foria: (owdad Soimy Gnmp.
e e ror ird hoing “.r.
ﬁ"“ 'n klln Hayworily,

nakin, D
runson, !lucrl Idnly Whllﬂ,
T
Mickay iKated,
Bylvll I\nbnn

ue_ rils
RAT

vino

. In llm miniajure g

o “won Jo

Juna Tod

1iodye, D munlu Murm!l, B
T White

Fibbais wxru wou by Ken-
orniliman o, Edna
Nehon anmmnr-

1
[ \rlul'
Mo

Noow
folh Coimboll,
ackao!

rl“mmm #n :'V. et o
nyiiw Tinyor, Rahort Laviner, nun
o Waligaki, il P Jrmin. y

Rlen " Hhivas, Risore Witho." Dav
Byinson and Geneva Modyo.

Red ribbons— went

Tuamor, Laulte  Wiite.

gy, Wynajam,
L. wile, T facurny
Woils, cunmuo
Joan
Pon svia Cimuos, 3 e
Porte, June Richardsp % Ben.
on. Palrigln  Cumbo 3 Nung,
Weils, 4

Pressura Cooker Clinic

Slated at Conway

CONWAY, May 0. Bpoclal: There

‘Dresure cooksr - citnc
Muy 7, In the sudliorium of

mn nlrlcunuul bullding "In Con-

iss Margnrol Martin, axtonsion
tood [ produciion and connorvation
spactalist,  wili
equipment  for

,z

Ight. | wny,

Juslng colored pleturcs of anlmnls.

ol mo umul funds,

nnd Wil ba in Conway rom 10 8. -
o 1 pom. .
/
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Amateur Show
To Be Given By -
Grace Auxiliary

A “Flurn Dorg 86xlatte” vomposot |
af ansen wil) b une of {he Digh-
fikhis of (ha amuteur thoutricel
smow 10 be alvan 8t B o'clock to-
wight under the euspleos of .ihe
Wonun'n wuxillory of Uruee Prole
enbont Eplawopul dhwroh. The sux-
tette will Include Mossie. B. Lioyd
Wilieox, Horold Bimmons, Louls Q.
Fischer, Jr, Heory 0. Burdell, 8ld- | m,
ney C. Snalgrove and Janes Mat-
thews.
The shiow will luka muu n Iho
purivh housd.  Proccods will be
vulod 1o the lghting fund of ma

church, Mive Moybelis Wiuisin, 18
senecul chulrngn of the: Her
Commilico. Inclodgs  Mre, Hnolu

Stumons, Mra. Walter B. Matta und
Mis Er A Wenman, Min
lrene Smith hes dmr(c of sage
mnke-up, and M Edwin Kelly
W Pebiod Simmons, of props.

Mr. A Eugono Gear will'be mas-
ter of covemonios. The pr
witt includ sangs by
shop quuriol,” Cemposad of Moswrs.
Duvid Posninger, William Schioder,
J. W Grendy, and Juck Hanebarry,
uccompanied by ihe Rev. Eugens
Wesl, omlstant roctor of tha church.
A kit “Dr. ow-l-AlI%, will
be preseited by Me.
bl

McDowell us sudienc
ouly ‘Furner will sing uvaul
Imlll. accomponled by M

M. Hope

mon getlng n

during the slughig of the

pee abon chorus. Miss Withum

<l yive u rewding, “The Woman's
Aatiary” :

Rebekah Assemblies:
To Myu at Winthrop

COLUMBIA. May 6. Spechul: The
stata-wido galhering of the’ Rebe-
kahs of South Caralins wlll bo held
May 11 ot Wiathrop collexe In
Johnson Hall,

. This meeting "will preceds the
annusl assembly meeling which will
be held on May 13, Bpooin) guests
will b Mre. Inez 5. Crosby, of
Cumden. Maine, vice preaident of
the assoclution of Rabekah Assem--
blics, Indepandent Order of Odd-
tellowes, und e Josle Mortou,
Pt p nl. M. Dandilyon
“uylor, of Com.-nblu, s slato prost-

Fischar and Mrs. Q. slmrm U
M

Church News

CHARLEETON BTU
The Charlesion group of the Bap-
118t Training Unton wili meet &t 8
oclock tonlgnt_xt Midiund Purk
Daptist church, Mombars uro usked
to note the chango ln pluco of
meeting. Mr. Paul G, Cruven b di-
rector ot the group. A film, ‘“Ihe
Mon Who Foigot’ God” will be
own by Mr. Horey R, fichelder-
o Bpacial e wil_ba- di-
rocled by Mr. Wallog Coppodgo.

' OLYDE VARN CIRQLE
Clyde Varn cliicle’ of Charoket
Maothodist church met Wodnudly
night with Mrs. A.'L. Podn
Allen drive, Dorchester . Tur-:e.
argrove wos welcomad
new.momber, Mre. C. e
#on guvo u raporl of lhe bulging
fund,

dual lune highwu, vy ‘Yurd,

Community Notes

. From Summoerville
SUMMERVILLE, Muy 0. Special
Thie morlng cirele of tha Woman's
Boclely of Chrisien Sorvica of
Balhany Mathodist church el
Tursdsy morming wih Bira, Bruce
Limehouse. Mrs. M. M. Seliebury.
louder, lod the dev otlanul and Mre.
. M. Clybuen, wun In shargo of he
r . members ui-

e
Mlu Virginta
ut Cokor colleg
at\d here wilh her paree
s, L. W, Cunady. She
Mies  Helon
eld; Mlss Shiricy Jonki
Mlu Hortyano Stebler, of
cy Padgett, of Baludi
M Jean Lebanen, of Co»wly All
were guosls al w Cll 1

dy, u student

-
Nnml\mn of
nd

Covylmundnr and W, A
n, ol Arcodle, Culll.. were
guosts Wednesday of ‘M. E.

w .

Mrv. Don Spoonlietn, of Furgo, N
D. 1o awonding the weok hare wilh
Mrs, Bennie Limabouse,
Mie, Guorge’ Seqeiken- s siating
veluth . In LexInglon this waek

ri. G. 8. Rodiers. of Toaneck.
N Y. |l lliﬁhdhll 1he week h!ie

. Mes, L. W. Coi

. Junior Musical Club’

To Meet Tomorrow

The Junfor Municul Arl club’ of
Digh schoal berahlp, will meet
tomarrqw oftgrmoan a4, oclock wi
the Musl b hall, Offl-
Coen It be tatiod by Miss F)
anco Milligan, prosidant of the sen-
lor Muslcal ‘APt club. Miss Mury

E
T

Personals

Mz, and Mre. Oredy E. Bmast. of
i Mre.

34 Bouth
sterday 1o
Bostswaln'
Mr.
iza -

Mre. W. ‘Thomas,
Dultery, Jefl the city
nd, Chief

i Honaluly.
Tnames i ihe former Mis
both lﬂlﬂﬂbl'll\d‘..

Mtes Marguret Dayly, of Tt Wars
ren streal, lcﬂ yesterday aflarnoon
for New Orleans for o wesk-end

Vialt with ‘Miss Ellzabeth. Wauon.
Miss Watton, direcior of the USQ
Travelars’ Ald office here before it
waa cloned last
srodusio warl

PTA News

ALBEMARDLE

Mre. Willism M. Lmh pmm-m
of tho Coopor River Council
PerantTascher uioclatlonn ad
stalled officors for the Albemai
Burent-Teocher amoclatlan ‘yestor-
dsy efterncon
octation  veted o contribul
money for corseges for Ihe echool's
Junlor-senfor benquet.

A dance program was presented
under the direction of Miss Judy
Oltmumy, ufier which refreshments
were. served by ihe first grade
mothers and teuchars. Open
was held in the clesarooms, where
parents suw xhibits of the cbil-
dren's work,

Roilway Mail

Aukilinly Meots

Plans for s plenic were discussed
o5 meating of e Rallwuy Mail
suoclotion awdtliary Wedneidey
afternoon at the homl of Mrs. H. G.
Farmer, Mount Pleassnt, Two new

mombars, Mre. Harry J. Lubrs, Jr.
Mendenhall wore

med.

Mre. J. B. Buldwin won the prize
for tho most unusual hat et the het
mole during the soclal hour, Mn.
. Kuhne uisc vion  prize, Re-
freshments were sesved |

The next moeting will b¢ with
Mis. L. L. Smith, 148 Derlingion
avonue,

St. Poul’s School Group
To Sponsor Entertainment

The Junior Homemakers aasocia-
lon of BL. Paul's high school, nes
H

<

o'clock tonight In the schoal ludl

Drake 'will play a pluno solo.
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Some local
leaders say it's
time to end
Heritage Act limits

NATHANIEL CARY
NCARYOGREENVILLENEWS COM

Tucked away behind a
stand of trees that line
Main Street in Greenville,
the Greenville County
Confederate Monument
stands nearly invisible 10
passers-by on the street.

The monument is of a
Confederate soldier hold-
ing a rifle. It bears an in-
scription on three sides, a
poem to the dead soldiers
in a land where the white
flag is never waved.

On its south side, the
poem reads;

All lost, but by the
Where martyred he-

He wins the most who
honor saves

Success is not the test

The world shall yet de-

e
In truth’s clear far off

That the soldiers
_ Who wore the gray and

With Lee, were right.

The monument’s loca-
tion hasn't always been so

It was built in 1892 by
the Ladies Memorial As-
sociation of Greenville
County. It was placed in
the middle of Main Street
during a period in the

Pitchfork Ben
was governor
state's Legislature passed
Jim Crow laws that op-
pressed and disenfran-
chised the state’s African-
American population for

When the automobile
came to Greenville, the

IN THE AFTERMATH OF CHARLOTTESVILLE

city courncil decided to
move it from the middle
of the street, citing it as a
safety hazard, according
to historical records and
“A Guide to Confederate
Monuments in South Car-
olina: ‘Passing the Silent
Cup’ by RobertS. Seigler.

So in 1924, it was
moved to its current loca-
tion, just outside the gates
to Springwood Cemetery,
where it stands accompa-
nied by two cannons.

Another  monument
was added nearby in 1935,
this one to Robert E. Lee,
the Confederate general,
and other markers were
later added, one to mark a
Confederate Armory and
another — erected in 1961
by Greenville County
Confederate Centennial
Commission — honored
the five men from Green-
ville County who signed
the state's Ordinance of
Secession, “Dedicated in
reverence and admiration
for their courage and in-
tegrity.”

Liltian Brock Flem-
ming, amember of Green-
ville City Council who vol-
unteered with the local
chapter of the NAACP
during the era of descgre-
gation and whose hus-
band, J. M. Flemming, is
the current chapter presi-
dent, remembers exactly
when she first found out
about the monument.

It was 23 years ago.
Her son, J.M. Flemming
11, was working on a
school project and needed
to find a historical mark-
cr. Flemming drove him
to the cemetery where
they walked around and
he found the Confederate
monument, she said.

“I was in shock,” Flem-
ming said. *1 had no
knowledge that that thing
was up there.”

Now, as cities across
the South wrestle with
whether to take down
Confederate monuments,
most recently in response

to tragic events in Char-
lottesville, Virginia, last
weekend that left three
peopie dead, some in
South  Carolina  have
called for changes to the
Heritage Act, the state
law that requires a two-
thirds vote from the Gen-
eral Assembly to change
or remove a monunient or
rename a school or strect
named after a historical
figure.

Flemming said she’s
spoken privately about
the Confederate monu-
ment in Greenville be-
fore, but never publicly.

“This is South Caroli-
na,” she said Wednesday,
saying she’d be in favor of
local control over deci-
sions on whether to take
down Confederate monu-
nients.

In South Carolina, the
Heritage Act, passed in
2000 as a compromise to
remove the Confederate
flag from the Statchouse
donme, prevents munici-
palities, schools or other
institutions from chang-
ing or removing monu-
ments.

Some have tried, in-
cluding The Citadel,
which wanted to remove
two Confederate baitle
flags from its chapel, and
the city of Greenwood,
which wanted 1o change
the inscription ona plaque
that designated those
killed in World War II as
“white” or “colored.”

After the Confederate
flag was removed from
the Statehouse grounds in
2015 following the shoot-
ing deaths of nine wor-
shipers by a white su-
premacist in Charleston,
House Speaker Jay Lucas
said he wouldn't entertain
any further Heritage Act
requests while speaker, a
statement he reaffirmed
this week.

Tuesday, the Charles-
ton NAACP, the National
Action Network and Rep.
Wendell Gilliard, D-

JEFFREY COLLINSAP

A participant stood at attention on July 10 at a South Carolina
Secessionist Party event at the monument to Confederate
soldiers at the South Carolina Statehouse in Columbia. The
group says it will raise the Confederate flag every year on that
date to commemorate the day the flag was removed from the

front lawn of the state capitol.

Charleston, called for the
state to repeal or change
the Heritage Act.

State Sen. Kar! Allen
said he hasn't been in-
volved in those discus-
sions but said he would
ask his fellow legislators
to listen to the majority of
South Carolinians who he
said don't belicve the Con-
federate symbols repre-
sent then.

“llook at it as an inheri-
ted thing and what I'm
learning from my col-
leagues and from the citi-
zens of South Carolina is
that there is not much
pride in the inheritance of
someof the things that are
protected by the Heritage
Act.” Allen said. "So I
foresee that there will be
a growing amount of sup-
port for efforts, not only
in South Carolina, but na-
tionally, to scale back or
repeal these symbols that
a certain race or segment

of society can no longer
take pride in.”

At issue is the future of
hundreds of monuments,
not to mention roads,
bridges, streets or schoot
buildings named after
Confederate leaders or
white supremacists  in
South Carolina.

Rep. Gary Clary, R-
Clemson, an early sup-
porter among House Re-
publicans to take down
the Confederate flag from
the Statehouse, said he
doesn't see a repeal to the
Heritage Act being suc-
cessful.

Clary said he's in favor
of state control over deci-
sions about monuments to
maintain order after what
he called chaos in other
cities when local govern-
ments voted to remove
monuments.

“Ithink we only have to
look at Charlottesville and
New Orleans and differ-

S.C. Confederate monuments in spotlight

ent places where they had
the ability to do these
things individually,” he
said. “Right, wrong or in-
different, the Heritage
Act provides a certain lev-
el of control and more se-
curity in that the entire
Legislature and the state
is going to be making deci-
sions on that rather than
local decisions.”

Rep. Chandra Dillard,
D-Greenville, said she
hadn’t given much consid-
eration to the issue prior
to Charlottesville  but
would be willing to look at
the issue if it came up.

In Greenville, at Tow-
ers East  Apartments
across the street from the
Confederate monument,
residents who sat on
benches or walls along the
sidewalk said they
watched as a group of
white men hoisting Con-
federate flags posed for
pictures in front of the
monument Aug. 13, the
same day flag-bearing ve-
hicles drove past a rally
for peace and against hate
that was held outside the
Peace Center.

That bothered some of
the residents, though
most said they just ignore
the monuments.

By late Wednesday af-
ternoon, someone had
scrawled on a picce of pa-
per lying near the monu-
ment, “Take it down.”

Another paper, taped to
the  monument itself
sometime during the day,
contained a quote by Rob-
ert E. Lee he penned in
1869 to a state senator
about a proposed monu-
ment at  Gettysburg,
Pennsylvania. 1t read, "1
think it wiser moreover
not to keep open the sores
of war but to foliow the ex-
amples of those nations
who endeavored to oblit-
erate the marks of civil
strife, to commit to oblivi-
on the feelings engen-
dered.”
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable Jennifer B. McCoy
Circuit Court Judge

CASE NO. 2022-CP-10-05123

BOARD OF FIELD OFFICERS

OF THE FOURTH BRIGADE,

MARK CALHOUN,

F. PRESTON WILSON,

ANDREW PICKENS CALHOUN  .ooooooooooeeeeooeoeeeee e Appellants,

MEMBERS OF CITY COUNCIL OF
THE CITY OF CHARLESTON,
BSOUTH CARBLINA LUl osmmnmmssommmmsmmmsmsssmmasoss Respondents.

NOTICE OF APPEAL

Board of Field Officers of the Fourth Brigade, Mark Calhoun, F. Preston Wilson, and
Andrew Pickens Calhoun appeal: (I) the Order granting Respondents’ Motion to Dismiss in part
(dated Jan 4, 2024), attached herewith as Exhibit “A”; and (II) the Form 4 Order Denying the
Appellant’s Motion to Reconsider (dated Feb 9, 2024), attached as Exhibit “B,” both given by the
Honorable Jennifer B McCoy, South Carolina Circuit Court Judge.

Respectfully submitted,

*Signature page follows
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February 23, 2024

Other Counsel of Record:

Armand Derfner, Esquire
Jonathan S. Altman, Esquire
Derfner & Altman, LL.C
575 King Street, Suite B
Charleston,; SC 29403
aderfner(@derfneraltman.com
jaltman(@derfneraltman.com
Telephone: (843) 723-9804
Attorneys for Respondents

BILL CONNOR LAW FIRM, LLC.

s/ William M. Connor, V

William M. (Bill) Connor, V, S.C. Bar 71928
1408 Russell Street, Suite 11

Orangeburg, SC 29115

P: 803-937-5571/F: 803-937-6647
office@billconnorlaw.com

Attorney for the Appellants:

Mark Calhoun, F. Preston Wilson, &
Andrew Pickens Calhoun

VARNADO LAW FIRM, LLC.

s/ Robert B. Varnado

Robert B. Varnado SC Bar # 07858
Post Office Box 387

Charleston, SC 29402
rob@varnado-law.com

Attorney for the Appellants:
Board of Field Officers
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable Jennifer B. McCoy
Circuit Court Judge

CASE NO. 2022-CP-10-05123

BOARD OF FIELD OFFICERS
OF THE FOURTH BRIGADE,

MARK CALHOUN,

F. PRESTON WILSON,

ANDREW PICKENS CALHOUN ... .oooooioooooeeee e Appellants,

MEMBERS OF CITY COUNCIL OF
THE CITY OF CHARLESTON,
SOUTH CARUGLINA 2% 8l ... oo i ma i Respondents.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the Appellants’ Notice of Appeal in the above
referenced case has been served upon counsel of record by mailing a copy in an envelope
properly addressed with postage prepaid on this day to the following, on the 23rd Day of
February, 2024 or service via email if so indicated:

Derfner & Altman, LLC VIA EMAIL
Armand Derfner

Jonathan S. Altman

575 King Street, Suite B

Charleston, SC 29403

aderfner@derfneraltman.com

jaltman(@derfneraltman.com

*Signature Page Follows
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February 23, 2024

BILL CONNOR LAW FIRM, LLC,

s/ William M. Connor, V

William M. (Bill) Connor, V, S.C. Bar 71928
1408 Russell Street, Suite 11

Orangeburg, SC 29115

P: 803-937-5571/F: 803-937-6647
office@billconnorlaw.com

Attorney for the Appellants:

Mark Calhoun, F. Preston Wilson, &
Andrew Pickens Calhoun

VARNADO LAW FIRM, LLC.

s/ Robert B. Varnado

Robert B. Varnado SC Bar # 07858
Post Office Box 387

Charleston, SC 29402
rob@varnado-law.com

Attorney for the Appellants:
Board of Field Officers
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ELECTRONICALLY FILED - 2024 Feb 23 3:21 PM - CHARLESTON - COMMON PLEAS - CASE#2022CP1005123

Exhibit “A”
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
' NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON CASE NO.: 2022-CP-10-05123
Board of Ficld Officers of the Fourth

Brigade, Mark Calhoun, F. Preston Wilson,

and Andrew Pickens Calhoun,

V.
Members of City Council of The City of ORDER
Charleston, South Carolina, Caroline Parker

Kevin Shealy, Jason Sakran, Robert M.

Mitchell, Karl L. Brady, Jr., Stephen

Bowden, Peter Shahid, Jr., Michael S.

Seekings, Perry K. Waring, William Dudley )

Gregorie, and Ross A. Appel, and The City )

Of Charleston, South Carolina, The )

Honorable Alan Wilson, Attorney General )

For the State of South Carolina, the
Honorable John Tecklenburg, Mayor of the
City of Charleston, South Carolina,

)
)
)
)
)
)
)
)
Petitioners, )
)
)
)
)
)
)
)
)

Respondents.

R g

This matter came before the Court on September 6, 2023, on the City of Charleston
Respondents’ Motion to Dismiss. Present for the hearing were Petitioners’ counsel, Bill Connor
and Rob :Varnado, as well as counsel for the City of Charleston Respondents, Armand Derfner,
Jonathan Altman, Will Cook, Julia Copeland, and Katic Monoc. Memoranda were filed and
incorporated into the record, and oral arguments were heard. Afler careful consideration of filings,
submissions by the parties, oral argument, and the applicable law which governs this dispute, the

Court hereby GRANTS IN PART the City of Charleston Respondents” Motion to Dismiss.
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RELEVANT BACKGROUND

Iﬁ the late 19" century, a private group known as the Ladies’ Calhoun Monument
Association erected a statute of former Vice President and U.S. Senator John C. Calhoun on a
portion of Marion Square in the City of Charleston. The statue depicted Calhoun seated and
included the numbers 1782 and 1850 (his birth and death dates) and the words “TRUTH JUSTICE
AND THE CONSTITUTION.” In 1898, having achieved its goal and preparing to disband, the
Association presented the Monument to the City of Charleston, which thereafter maintained it in
its Marion Square location for many years.

In 2020, the City of Charleston removed the statue after City Council voted to do so.
Several members of the general public — three individuals and a fraternal organization — asked this
Court to order the City to restore the statue. They allege in three causes of action that its removal
violated the South Carolina Heritage Act as well as state charitable trust law, and that they as
members of the general public are entitled to be the enforcers of the law. A Fourth Cause of Action
relates to an agreement about the ultimate disposition of the statue.

The City and its officials (collectively, the City of Charleston Respondents) moved to
dismiss the Petition. As set forth below, the Court GRANTS the Respondents’ motion and
dismisses all counts of the Petition as to the moving parties.

LEGAL STANDARD FOR MOTION TO DISMISS

In considering a motion to dismiss a complaint for failure to state a cause of action, the
Court must base its ruling solely on the allegations set forth in the Complaint. Cricket Cove
Ventures, LLC v. Gilland, 390 S.C. 312, 321, 701 S.E.2d 39, 44 (Ct. App. 2010). If the facts and

inferences drawn from the facts alleged in the Complaint, viewed in the light most favorable to the
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Plaintiff, would entitle the Plaintiff to relief on any theory, then the Court must deny the motion.
Id.

This case does not turn on any disputed facts but instead involves interpretation of South
Carolina statutes, specifically, the Heritage Act, the Trust Code, and the Declaratory Judgment
Act. Therefore, this case as to movants is ripe for resolution on Respondents’ Motion to Dismiss.
Unisys Corp. v. S.C. Budget & Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Off., 346 S.C.
158, 165,551 S.E.2d 263, 267 (2001) (citing Evans v. State, 344 S.C. 60, 543 S.E.2d 547 (2001)).

L. PETITIONERS ARE NOT ENTITLED TO RELIEF UNDER THE HERITAGE
ACT BECAUSE THE LAW CREATES NO PRIVATE RIGHT OF ACTION.

The Heritage Act provides for the *“Protection of certain monuments and memorials™ as
follows:

(A) No Revolutionary War, War of 1812, Mexican War, War Between the States,
Spanish-American War, World War 1, World War I, Korean War, Vietnam
War, Persian Gulf War, Native American, or African-American History
monuments or memorials erected on public property of the State or any of its
political subdivisions may be relocated, removed, disturbed, or altered. No
street, bridge, structure, park, preserve, reserve, or other public area of the State
or any of its political subdivisions dedicated in memory of or named for any
historic figure or historic event may be renamed or rededicated. No person may
prevent the public body responsible for the monument or memorial from taking
proper measures and exercising proper means for the protection, preservation,
and care of these monuments, memorials, or nameplates.

S.C. Code Ann. § 10-1-165(A).

It contains no “private right of action,” i.e., no language authorizing a private citizen to
bring an enforcement lawsuit.

It-is fundamental law in South Carolina that when the General Assembly enacts a statute,

especially one governing the conduct of government or public entities, private citizens are not
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authorized to bring enforcement lawsuits unless the statute itself provides for such private lawsuits.
This principle has been forcefully stated many times:

[QJuestions of whether the legislature intended to create a private cause of action
should be resolved by the language of the statute. “When a statute does not
specifically create a private cause of action, one can be implied only if the
legislation was enacted for the special benefit of a private party.” Generally, ‘a
statute which does not purport to establish a civil liability, but merely makes
provision to secure the safety or welfare of the public as an entity is not subject to
a construction establishing civil liability.’

Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 168, 785 S.E.2d 595, 599 (2016) (internal
citations omitted).
The rule was repeated by our Court of Appeals in 2021 in Ballard v. Newberry County.

Critically, nothing in the Public Records Act grants any interested party, however
well-intentioned, the right to enforce the act by bringing a civil action.

We agree with the circuit court that there is also no implied civil right to enforce
these statutes. A bellwether case on implied causes of action is Whitworth v. Fast
Fare Markets of South Carolina, Inc., which explains "the general rule [] that a
statute which does not purport to establish a civil liability, but merely makes [a]
provision to secure the safety or welfare of the public as an entity is not subject to
a construction establishing a civil liability." 289 S.C. 418, 420, 338 S.E.2d 155, 156
(1985) (quoting 73 Am. Jur. 2d, Statutes § 432 (1974)). A private right of action
will "be implied only if the legislation was enacted for the special benefit of a
private party." Doe v. Marion, 373 S.C. 390, 397, 645 S.E.2d 245, 248 (2007).

Ballard v. Newberry Cty., 432 S.C. at 531, 854 S.E.2d at 850-51.
The Court went on:
No one appears to dispute that the Public Records Act was not enacted for anyone’s
particular benefit. There is also a virtually unbroken string of precedents refusing

to recognize implied rights of action in statutes that—like the Public Records Act—
describe the government’s basic structure and operation.

This paragraph ended with a footnote listing no fewer than nine cases as authority:
Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 785 S.E.2d 595

(2016); Marion, 373 S.C. 390, 645 S.E.2d 245; Adkins v. S.C. Dep't of Corr., 360
S.C. 413, 602 S.E.2d 51 (2004); Camp v. Springs Mortg. Corp., 310 S.C. 514, 426

4
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S.E.2d 304 (1993); Citizens for Lee Cty., Inc. v. Lee Cty., 308 S.C. 23, 416 S.E.2d

641 (1992); Dorman v. Aiken Commc'ns, Inc., 303 S.C. 63, 398 S.E.2d 687

(1990); Whitworth, 289 S.C. 418, 338 S.E.2d 155; Patterson v. LH. Servs., Inc.,

295 S.C. 300, 368 S.E.2d 215 (Ct. App. 1988); Herald Pub. Co. v. Barnwell, 291

S.C. 4,351 S.E.2d 878 (Ct. App. 1986).

432 S.C. at 531 n.1, 854 S.E.2d at 851 n.1. The rule against implying a private right of action in
a statute was stated again recently in Denson v. National Cas. Co., 439 S.C. 142, 886 S.E.2d 228
(2023).

In the case of the Heritage Act, it is clear how disruptive a private cause of action could be.
There aré thousands of monuments and memorials of every kind throughout the state, some of
which are covered by the Heritage Act, but others of which are not. To allow any person or
organization, no matter how well-intentioned, to sue the State or any city, county, school district
or even an individual school, could (and would) wreak havoc and disrupt the orderly functioning
of government and the carrying out of the public’s business.

As noted in Kubic v. MERSCORP, the right to bring a private suit under a statute is even
more restricted than the question of general standing in non-statutory cases because, in statutory
cases, the legislature has written law that leaves no room for a court to disagree. See Kubic v.
MERSCORP Holdings, Inc., 416 S.C. at 167 n.2, 785 S.E.2d at 598 (2016).

Dismissing this case against the City of Charleston Respondents does not mean there is no
remedy to enforce the Heritage Act. The Attorney General is empowered generally to enforce the
Constitution and laws of South Carolina. He has taken an active role in matters involving the
Heritage Act, issuing many Attorney General’s Opinions for guidance to public officials and
participaﬁng in lawsuits involving the Heritage Act. E.g., Pinckney v. Peeler, 434 S.C. 272, 277,
862 S.E.2d 906, 909 (2021). For all these reasons, Petitioners have no right to bring this action

against the City of Charleston Respondents.
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While the court’s holding that there is no private right of action makes it unnecessary to
decide wﬂether removal of the statue violated the Act, the court notes that the first sentence of the
Act (which prohibits removal or relocation) applies to war memorials, which the Calhoun statute
is not; and the second sentence (which applies to streets, bridges, parks, structures, etc. named after
persons (i.e. “Calhoun Street”)) prohibits only renaming or rededication, which has not happened
here. The Court also notes that when the statue was removed in 2020, the Attorney General issued
an opinion that the City’s action did not violate the Act.

Il PETITIONERS HAVE NO STANDING BASED ON CHARITABLE TRUST LAW.

Petitioners assert that the gift of the Calhoun monument from the Ladies’ Calhoun
Monument Association to the City created a charitable trust. Even assuming that the allegations
of the Petition are sufficient to allege a charitable trust, Petitioners are not eligible to sue to enforce
it.

For hundreds of years, the common law the statutes of this state have sharply restricted the
persons who may invoke a court proceeding to enforce the terms of a charitable trust. The chief
legal officer of a Jjurisdiction (typically the state Attorney General) plays that principal role,
sometimes augmented by the settlor or trustee of the trust, and, rarely, by another person who can
show a direct, unique interest. This rule has been stated many times, e.g., “A person whose only
interest is that interest held in common with other members of the public cannot compel the
performance of a duty the charitable organization owes to the public” Am. Jur. 2d Charities § 130,
at 126 (internal citations omitted).

The limitation is intended to protect trusts from needless litigation which could dissipate

the assets of the charity at the unrestrained option of private citizens who might have only parochial

6
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or personal motivations for suing the charity; at the same time, the list of those who do have
standing adequately insures appropriate oversight.

The current law of South Carolina is contained in the South Carolina Trust Code, S.C.
Code § 62-7-405(c): “The settlor of a charitable trust, the trustee, and the Attorney General, among
others may maintain a proceeding to enforce the trust.”

Petitioners argue that the words “among others™ create a chain made of many links that
somehow reach far enough to give them standing. Their argument is essentially that those two
words open the door to broad new categories of people with standing, that one such new category
is “beneficiaries™ of a trust, that the “beneficiaries,” of the Calhoun monument trust are “the people
of South Carolina,” (Pet., § 67). More specifically, that since two of the petitioners (Preston
Wilson and Mark Calhoun) are part of “the people of South Carolina™ as residents of South
Carolina, they have standing to bring this action.

The Court finds no basis for holding that S.C. Code § 62-7-405(c) was so radically
transformed by the words “among others.” Rather, the words are designed to promote the purpose
of allowing suit by those in the named categories.! The words do not provide an excuse to abandon
the limitation stated succinctly in our Code.

Significantly, the words “among others,” only came into the South Carolina Code when

our state adopted the Uniform Trust Code in 2005. The South Carolina Code contains Notes to

' For example, those words could allow suit by someone who is realistically in the position of
settlor or trustee but who for some technical reason or by scrivener’s error was not formally
designated as such. See, e.g., Gassick, Trustee of the James A. Bellamy Trust and Personal
representative of the Estate of James A. Bellamy v. University of Michigan Regents, 330 Mich.
App. 487, 948 N.E.2d 452 (2019). See also ALR Annot. “Who May Maintain Suit or Proceeding
to Enforce or Administer Benevolent or Charitable Trust” 124 AKR 1237.
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the Uniform Trust Code and Notes to the South Carolina version, for Chapter 7 of Title 62 and for
Section 62-7-405. Nowhere in any of these Notes does this court find the broad interpretation that
Petitioners suggest.

Before South Carolina’s adoption of the Uniform Trust Code, several sections of the South
Carolina Code provided for the Attorney General to bring suits to enforce charitable trusts. South
Carolina Codc 62-7-501 through -507 did so, and they were merged into the present South Carolina
version of the Uniform Trust Code.”

South Carolina caselaw is in accord. The definitive statement of the law was expressed by
our Supreme Court in Epworth Children’s Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710 (2005).
There, in litigation over possible termination of a charitable trust, the Attorney General entered an

appearance and thereafter filed an appeal opposing termination of the trust. In an opinion

2 The Trust Code is consistent with South Carolina’s general standing doctrines. South Carolina’s
basic requirement (and there are others) is that the plaintiff must have suffered an “injury in fact”—
an invasion of a legally protected interest which is concrete and particularized. The injury must
be of “a personal nature to the party laying claim to standing and not merely of general interest
common to all members of the public.” Sea Pines Ass 'n for the Protection of Wildlife, Inc. v. S.C.
Dep’'t of Natural Resources, 345 S.C. 594, 600, 550 S.E.2d 287,291 (2001). Here, the Petitioners’
claimed injuries do not meet this test. They allege that they “will be deprived of their enjoyment”
of the Calhoun Monument and that Mark Calhoun has “an interest in preserving the historical
memory of their ancestor.” (Pet. § 55, 76.) That does not meet the standing requirement under
our law. -

Nor does the doctrine of public importance standing provide any assistance to Petitioners. That
doctrine, which has been invoked in certain rare instances by our Supreme Court, certainly would
not be applied here where the statute itself restricts standing, where the Attorney General can and
does exercise an active oversight role, and where the point of the Trust Code is to restrict standing
(not open it wide).
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upholding the Attorney General’s position, the Supreme Court made clear that the Attorney
General is the proper party in such a case:

South Carolina Code Ann. § 1-7-130 (2005) provides that the “Attorney General
shall enforce the due application of funds given or appropriated to public charities
within the State, prevent breaches of trust in the administration thereof and, when
necessary, prosecute corporations which fail to make to the General Assembly any
report or return required by law.” Similarly, S.C. Code Ann. § 62-7-503 (1987)
provides that the Attorney General shall, when necessary, bring an action to compel
trustees to discharge duties imposed upon them by a charitable trust or comply with
statutory provisions concerning the administration of charitable trusts. The
Attorney General is the proper party to protect the interests of the public at large in
the matter of administering or enforcing charitable trusts. Furman Univ. v. McLeod,
238 S.C. 475,482, 120 S.E.2d 865, 868 (1961).

Epworth .Chila’ren 's Home v. Beasley, 365 S.C. 157, 163 n.3, 616 S.E.2d 710, 713 n.3 (2005).

The prior case on which the Epworth decision relied, Furman University v. McLeod, is
even more pointed and makes clear that others besides the Attorney General usually have no role
in such a case:

Daniel R. McLeod, as Attorney General of South Carolina, upon whom is imposed
the responsibility of protecting the interests of the public in matters relating to the
administration and enforcement of charitable trusts, has been named Defendant and
has filed this answer herein. I find and hold that Daniel R. McLeod, as Attorney
General, is the only proper and necessary party defendant to this proceeding. The
language of the deeds requiring the maintenance of a school in or near Greenville
creates, at most, a public trust. There are no private rights of reversion or reverter.
Even if the language should be given that strict construction which the Attorney
General advances it would create no private right of action in any individual citizen.
The public interest is properly represented by the defendant.

Under Title 1, Section 240 of the 1952 Code of Laws of South Carolina, the
Attorney General of South Carolina is charged with the duty of “Enforce the due
application of funds given or appropriated to public charities within the State, [and]
prevent breaches of trust in the administration thereof.”

It is also the general law that in the matter of administering or enforcing charitable
trusts, the Attorney General is the proper party to protect the interest of the members
of the public at large, as distinct from those having “immediate or peculiar
interests.”
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Id. at 482-83, 120 S.E.2d at 868.°

III. WRIT OF MANDAMUS AGAINST THE ATTORNEY GENERAL.

Count Two of the Petition seeks a writ of mandamus against the Attorney General. He is
a named defendant but was not served and has not entered an appearance. As such, this claim is
not yet ripe for dismissal at the request of Respondents and Respondents lack standing to pursﬁe
dismissal- of that claim.

IV. PETITIONERS’ FOURTH CAUSE OF ACTION IS A NON-JUSTICIABLE
REQUEST FOR AN ADVISORY OPINION.

Finally, Petitioners seek a declaratory judgment affirming that the City has promised to
give the Board of Field Officers a “right to he heard” as to the ultimate disposition of the Calhoun
statute. There is no allegation that the City denies such an agreement or threatens to violate it.
The few allegations all relate to speculation — not even current speculation, but speculation of the
past. The Petition alleges that the City “previously threatened” to move the Calhoun statute out of
state (Pet. 9 2) and that the City “had considered” such a move (Pet. § 54). The threatened injury
is likewise speculative: “If the City of Charleston in fact transfers” the statute out of state or out
of the area (Pet. § 55 and Y 56), local and state residents will lose the benefit of the statute and the

state courts and Attorney General will lose jurisdiction over it.

3 There is one pre-Trust Code case that might at first glance seem to support expansive standing to
sue; however, in fact, this case does not support such standing. Grady v. City of Greenville, 129
S.C. 89, 123 S.E. 494 (1924). That case, which upheld a city’s relocation of a donated monument,
had been brought by four surviving Confederate veterans. There, the court explained that it
entertained the case “out of deference to the thin, and now almost vanished, ‘gray line’ of which
these four plaintiffs are a worthy part,” and emphasized that it was not rendering a decision about
their standing to sue. /d. at 108, 123 S.E. at 501.

10

190

£215001d02202#3aSYD - SYI1d NOWWOD - NOLSITHYHD - Nd 02:) #0 Uer $20¢ - 3714 AT1vOINOHL1O3713
€2T500TdO¢220¢#3aASVI - SYAT1d NONINOD - NOLSITIVHO - Nd T¢:€ €¢ 934 ¥20¢ - d3TId ATIVIOINOHLO3 13



Words like “previously threatened,” “had considered,” and “if” (twice) do not allege a live,
concrete dispute, do not create a justiciable case or controversy, and are not a sufficient basis for
a declaratory judgment under S.C. Code § 15-53-10 ef seq.

Rather, Petitioners seek an advisory opinion because no controversy presently exists, and
their claim is not ripe for adjudication. Considerable South Carolina case law holds that a right to
such relief is not conferred by the Declaratory Judgment statute, which requires a live controversy.
For example, “to fall within the intended purpose and scope of the Declaratory Judgments Act, the
parties must seek adjudication of a justiciable controversy.” Tourism Expenditure Review Comm.
v. City of Myrtle Beach, 403 S.C. 76, 81, 742 S.E.2d 371, 373-74 (2013) (citing Sunset Cay, LLC,
v. City of Folly Beach, 357 S.C. 414, 423, 593 S.E.2d 462, 466 (2004)). “[I]t is fundamental that
the Declaratory Judgments Act does not eliminate the case-or-controversy requirement.” /d. at 82,
742 S.E.éd at 374. As a threshold matter, “the existence of an actual controversy is essential to
jurisdiction to render a declaratory judgment.” Power v. McNair, 255 S.C. 150, 153, 177 S.E.2d
551, 552 (1970). The same case also held:

A justiciable controversy is a real and substantial controversy which is appropriate

for judicial determination, as distinguished from a dispute or difference of a

contingent, hypothetical or abstract character.

Id. at 154, 177 S.E.2d at 553. The Court concluded: “We simply refuse to enter the field of
advisory opinions.” Id. at 154-55, 177 S.E.2d at 553.

Similarly here, and as all these cases show, Petitioners’ Fourth Cause of Action fails as a

matter of law.

CONCLUSION

IT IS THEREFORE ORDERED that the City of Charleston Respondents’ Motion to

Dismiss be, and hereby is, GRANTED IN PART on the grounds set forth herein as to all claims
11
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South Carolina Circuit Court Judge

Jennifer B. McCoy

against the City of Charleston Respondents.
This 4th day of January, 2024.
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Charleston Common Pleas

Case Caption: Board Of Field Officers Of The Fourth Brigade , plaintift, et al VS
Members Of City Council Of The City Of Charleston South Car ,
defendant, et al

Case Number: 2022CP1005123

Typé: Order/Other

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-01-04 12:38:18 page 13 of 13
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASENO. 2022CP1005123
Board Of Field Officers Of The Fourth Brigade et al Charleston South Carolina City Of The et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
E:] JURY VERDICT. This action came before the court for a trial by jury. The issues
_ have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
|:| ACTION DISMISSED (CHECK REASON): D Rule 12(b). SCRCP;D Rule 41(a),
SCRCP (Vol. Nonsuit); I:I Rule 43(k), SCRCP (Settled),
[]other
EI ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP; |:| Bankruptey;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ]Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
H Affirmed; [ ] Reversed: [[] Remanded:

L0

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: D See attached order (formal order to follow)[¢/] Statement of Judgment
by the Court:

Plaintiff filed a Motion to Reconsider with this Court on January 12, 2024. The purpose of Rule 59(e), SCRCP, to alter
or amend the judgment is to request the trial judge to reconsider matters properly encompassed in a decision on the
merits. Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d 8/34, 842 (1992). A party may wish to file such a motion when
she believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue,
and the party wishes for the court to reconsider or rule on it. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24,
602 S.E.2d 772, 780 (2004). Plaintiff's Motion to Reconsider is DENIED based on the record and briefs. Rule 59(f),

SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401402, 444 S.E.2d 534, 536 (Ct. App. 1994).

ORDER INFORMATION
This orderD ends does not end the case. |:| See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/09/2024 .

Attorney General Of The State Of South Carolina

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

196

€215001LdO2202#3SYI - SVITd NOWWQOD - NOLSITHVHO - INd €6:21L 60 924 v20Z - a31ld ATTVIINOH 10313

€2T500TdO¢220¢#3aASVI - SYAT1d NONINOD - NOLSITIVHO - Nd T¢:€ €¢ 934 ¥20¢ - d3TId ATIVIOINOHLO3 13



Charleston Common Pleas

Case Caption: Board Of Field Officers Of The Fourth Brigade , plaintift, et al VS
Members Of City Council Of The City Of Charleston South Car ,
defendant, et al

Case Number: 2022CP1005123

Typé: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-02-09 12:34:17  page 3 of 3
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