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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

) NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON ) CASE NO.: 2022-CP-10-05123 

) 

Board of Field Officers of the Fourth ) 

Brigade, Mark Calhoun, F. Preston Wilson,  ) 

and Andrew Pickens Calhoun, ) 

) 

Petitioners, ) 

) 

v. ) 

) 

Members of City Council of The City of )     ORDER 

Charleston, South Carolina, Caroline Parker,) 

Kevin Shealy, Jason Sakran, Robert M. ) 

Mitchell, Karl L. Brady, Jr., Stephen ) 

Bowden, Peter  Shahid, Jr., Michael S. ) 

Seekings, Perry K. Waring, William Dudley ) 

Gregorie, and Ross A. Appel, and The City ) 

Of Charleston, South Carolina, The ) 

Honorable Alan Wilson, Attorney General ) 

For the State of South Carolina, the )

Honorable John Tecklenburg, Mayor of the ) 

City of Charleston, South Carolina, ) 

) 

Respondents. ) 

____________________________________) 

This matter came before the Court on September 6, 2023, on the City of Charleston 

Respondents’ Motion to Dismiss.  Present for the hearing were Petitioners’ counsel, Bill Connor 

and Rob Varnado, as well as counsel for the City of Charleston Respondents, Armand Derfner, 

Jonathan Altman, Will Cook, Julia Copeland, and Katie Monoc.  Memoranda were filed and 

incorporated into the record, and oral arguments were heard.  After careful consideration of filings, 

submissions by the parties, oral argument, and the applicable law which governs this dispute, the 

Court hereby GRANTS IN PART the City of Charleston Respondents’ Motion to Dismiss.  
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2 

RELEVANT BACKGROUND 

In the late 19th century, a private group known as the Ladies’ Calhoun Monument 

Association erected a statute of former Vice President and U.S. Senator John C. Calhoun on a 

portion of Marion Square in the City of Charleston. The statue depicted Calhoun seated and 

included the numbers 1782 and 1850 (his birth and death dates) and the words “TRUTH JUSTICE 

AND THE CONSTITUTION.”  In 1898, having achieved its goal and preparing to disband, the 

Association presented the Monument to the City of Charleston, which thereafter maintained it in 

its Marion Square location for many years.  

In 2020, the City of Charleston removed the statue after City Council voted to do so.  

Several members of the general public – three individuals and a fraternal organization – asked this 

Court to order the City to restore the statue.  They allege in three causes of action that its removal 

violated the South Carolina Heritage Act as well as state charitable trust law, and that they as 

members of the general public are entitled to be the enforcers of the law.  A Fourth Cause of Action 

relates to an agreement about the ultimate disposition of the statue.   

The City and its officials (collectively, the City of Charleston Respondents) moved to 

dismiss the Petition. As set forth below, the Court GRANTS the Respondents’ motion and 

dismisses all counts of the Petition as to the moving parties. 

LEGAL STANDARD FOR MOTION TO DISMISS 

In considering a motion to dismiss a complaint for failure to state a cause of action, the 

Court must base its ruling solely on the allegations set forth in the Complaint. Cricket Cove 

Ventures, LLC v. Gilland, 390 S.C. 312, 321, 701 S.E.2d 39, 44 (Ct. App. 2010).  If the facts and 

inferences drawn from the facts alleged in the Complaint, viewed in the light most favorable to the 
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Plaintiff, would entitle the Plaintiff to relief on any theory, then the Court must deny the motion. 

Id.   

  This case does not turn on any disputed facts but instead involves interpretation of South 

Carolina statutes, specifically, the Heritage Act, the Trust Code, and the Declaratory Judgment 

Act.  Therefore, this case as to movants is ripe for resolution on Respondents’ Motion to Dismiss. 

Unisys Corp. v. S.C. Budget & Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Off., 346 S.C. 

158, 165, 551 S.E.2d 263, 267 (2001) (citing Evans v. State, 344 S.C. 60, 543 S.E.2d 547 (2001)).   

I. PETITIONERS ARE NOT ENTITLED TO RELIEF UNDER THE HERITAGE 

ACT BECAUSE THE LAW CREATES NO PRIVATE RIGHT OF ACTION. 

 

The Heritage Act provides for the “Protection of certain monuments and memorials” as  

 

follows: 

(A) No Revolutionary War, War of 1812, Mexican War, War Between the States, 

Spanish-American War, World War I, World War II, Korean War, Vietnam 

War, Persian Gulf War, Native American, or African-American History 

monuments or memorials erected on public property of the State or any of its 

political subdivisions may be relocated, removed, disturbed, or altered. No 

street, bridge, structure, park, preserve, reserve, or other public area of the State 

or any of its political subdivisions dedicated in memory of or named for any 

historic figure or historic event may be renamed or rededicated. No person may 

prevent the public body responsible for the monument or memorial from taking 

proper measures and exercising proper means for the protection, preservation, 

and care of these monuments, memorials, or nameplates. 

 

S.C. Code Ann. § 10-1-165(A).  

 

It contains no “private right of action,” i.e., no language authorizing a private citizen to 

bring an enforcement lawsuit.    

It is fundamental law in South Carolina that when the General Assembly enacts a statute, 

especially one governing the conduct of government or public entities, private citizens are not 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 04 1:20 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2022C
P

1005123

003



4 

 

authorized to bring enforcement lawsuits unless the statute itself provides for such private lawsuits.  

This principle has been forcefully stated many times:   

[Q]uestions of whether the legislature intended to create a private cause of action 

should be resolved by the language of the statute.  ‘When a statute does not 

specifically create a private cause of action, one can be implied only if the 

legislation was enacted for the special benefit of a private party.’  Generally, ‘a 

statute which does not purport to establish a civil liability, but merely makes 

provision to secure the safety or welfare of the public as an entity is not subject to 

a construction establishing civil liability.’ 

Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 168, 785 S.E.2d 595, 599 (2016) (internal 

citations omitted). 

 The rule was repeated by our Court of Appeals in 2021 in Ballard v. Newberry County: 

Critically, nothing in the Public Records Act grants any interested party, however 

well-intentioned, the right to enforce the act by bringing a civil action. 

 

We agree with the circuit court that there is also no implied civil right to enforce 

these statutes. A bellwether case on implied causes of action is Whitworth v. Fast 
Fare Markets of South Carolina, Inc., which explains "the general rule [] that a 

statute which does not purport to establish a civil liability, but merely makes [a] 

provision to  secure the safety or welfare of the public as an entity is not subject to 

a construction establishing a civil liability." 289 S.C. 418, 420, 338 S.E.2d 155, 156 

(1985) (quoting 73 Am. Jur. 2d, Statutes § 432 (1974)). A private right of action 

will "be implied only if the legislation was enacted for the special benefit of a 

private party." Doe v. Marion, 373 S.C. 390, 397, 645 S.E.2d 245, 248 (2007). 

 

Ballard v. Newberry Cty., 432 S.C.  at 531, 854 S.E.2d at 850-51.  

 

 The Court went on:  

No one appears to dispute that the Public Records Act was not enacted for anyone’s 

particular benefit. There is also a virtually unbroken string of precedents refusing 

to recognize implied rights of action in statutes that—like the Public Records Act—

describe the government’s basic structure and operation.  

This paragraph ended with a footnote listing no fewer than nine cases as authority: 

Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 785 S.E.2d 595 

(2016); Marion, 373 S.C. 390, 645 S.E.2d 245; Adkins v. S.C. Dep't of Corr., 360 

S.C. 413, 602 S.E.2d 51 (2004); Camp v. Springs Mortg. Corp., 310 S.C. 514, 426 
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S.E.2d 304 (1993); Citizens for Lee Cty., Inc. v. Lee Cty., 308 S.C. 23, 416 S.E.2d 

641 (1992); Dorman v. Aiken Commc'ns, Inc., 303 S.C. 63, 398 S.E.2d 687 

(1990); Whitworth, 289 S.C. 418, 338 S.E.2d 155; Patterson v. I.H. Servs., Inc., 

295 S.C. 300, 368 S.E.2d 215 (Ct. App. 1988); Herald Pub. Co. v. Barnwell, 291 

S.C. 4, 351 S.E.2d 878 (Ct. App. 1986). 

432 S.C.  at 531 n.1, 854 S.E.2d at 851 n.1. The rule against implying a private right of action in 

a statute was stated again recently in Denson v. National Cas. Co., 439 S.C. 142, 886 S.E.2d 228 

(2023).  

 In the case of the Heritage Act, it is clear how disruptive a private cause of action could be.  

There are thousands of monuments and memorials of every kind throughout the state, some of 

which are covered by the Heritage Act, but others of which are not.  To allow any person or 

organization, no matter how well-intentioned, to sue the State or any city, county, school district 

or even an individual school, could (and would) wreak havoc and disrupt the orderly functioning 

of government and the carrying out of the public’s business. 

 As noted in Kubic v. MERSCORP, the right to bring a private suit under a statute is even 

more restricted than the question of general standing in non-statutory cases because, in statutory 

cases, the legislature has written law that leaves no room for a court to disagree. See Kubic v. 

MERSCORP Holdings, Inc., 416 S.C. at 167 n.2, 785 S.E.2d at 598 (2016). 

 Dismissing this case against the City of Charleston Respondents does not mean there is no 

remedy to enforce the Heritage Act.  The Attorney General is empowered generally to enforce the 

Constitution and laws of South Carolina.  He has taken an active role in matters involving the 

Heritage Act, issuing many Attorney General’s Opinions for guidance to public officials and 

participating in lawsuits involving the Heritage Act. E.g., Pinckney v. Peeler, 434 S.C. 272, 277, 

862 S.E.2d 906, 909 (2021).  For all these reasons, Petitioners have no right to bring this action 

against the City of Charleston Respondents. 
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6 

 

 

 While the court’s holding that there is no private right of action makes it unnecessary to 

decide whether removal of the statue violated the Act, the court notes that the first sentence of the 

Act (which prohibits removal or relocation) applies to war memorials, which the Calhoun statute 

is not; and the second sentence (which applies to streets, bridges, parks, structures, etc. named after 

persons (i.e. “Calhoun Street”)) prohibits only renaming or rededication, which has not happened 

here.  The Court also notes that when the statue was removed in 2020, the Attorney General issued 

an opinion that the City’s action did not violate the Act. 

II. PETITIONERS HAVE NO STANDING BASED ON CHARITABLE TRUST LAW.  

 

Petitioners assert that the gift of the Calhoun monument from the Ladies’ Calhoun 

Monument Association to the City created a charitable trust.  Even assuming that the allegations 

of the Petition are sufficient to allege a charitable trust, Petitioners are not eligible to sue to enforce 

it. 

For hundreds of years, the common law the statutes of this state have sharply restricted the 

persons who may invoke a court proceeding to enforce the terms of a charitable trust.  The chief 

legal officer of a jurisdiction (typically the state Attorney General) plays that principal role, 

sometimes augmented by the settlor or trustee of the trust, and, rarely, by another person who can 

show a direct, unique interest.  This rule has been stated many times, e.g., “A person whose only 

interest is that interest held in common with other members of the public cannot compel the 

performance of a duty the charitable organization owes to the public” Am. Jur. 2d Charities § 130, 

at 126 (internal citations omitted). 

            The limitation is intended to protect trusts from needless litigation which could dissipate 

the assets of the charity at the unrestrained option of private citizens who might have only parochial 
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or personal motivations for suing the charity; at the same time, the list of those who do have 

standing adequately insures appropriate oversight.   

              The current law of South Carolina is contained in the South Carolina Trust Code, S.C. 

Code § 62-7-405(c): “The settlor of a charitable trust, the trustee, and the Attorney General, among 

others may maintain a proceeding to enforce the trust.”   

 Petitioners argue that the words “among others” create a chain made of many links that 

somehow reach far enough to give them standing.  Their argument is essentially that those two 

words open the door to broad new categories of people with standing, that one such new category 

is “beneficiaries” of a trust, that the “beneficiaries,” of the Calhoun monument trust are “the people 

of South Carolina,” (Pet., ¶ 67).  More specifically, that since two of the petitioners (Preston 

Wilson and Mark Calhoun) are part of “the people of South Carolina” as residents of South 

Carolina, they have standing to bring this action.   

The Court finds no basis for holding that S.C. Code § 62-7-405(c) was so radically 

transformed by the words “among others.”   Rather, the words are designed to promote the purpose 

of allowing suit by those in the named categories.1  The words do not provide an excuse to abandon 

the limitation stated succinctly in our Code.   

Significantly, the words “among others,” only came into the South Carolina Code when 

our state adopted the Uniform Trust Code in 2005.  The South Carolina Code contains Notes to 

                                                           

1 For example, those words could allow suit by someone who is realistically in the position of 

settlor or trustee but who for some technical reason or by scrivener’s error was not formally 

designated as such.  See, e.g., Gassick, Trustee of the James A. Bellamy Trust and Personal 

representative of the Estate of James A. Bellamy v. University of Michigan Regents, 330 Mich. 

App. 487, 948 N.E.2d 452 (2019).  See also ALR Annot. “Who May Maintain Suit or Proceeding 

to Enforce or Administer Benevolent or Charitable Trust” 124 AKR 1237.   
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the Uniform Trust Code and Notes to the South Carolina version, for Chapter 7 of Title 62 and for 

Section 62-7-405.  Nowhere in any of these Notes does this court find the broad interpretation that 

Petitioners suggest. 

Before South Carolina’s adoption of the Uniform Trust Code, several sections of the South 

Carolina Code provided for the Attorney General to bring suits to enforce charitable trusts.  South 

Carolina Code 62-7-501 through -507 did so, and they were merged into the present South Carolina 

version of the Uniform Trust Code.2  

South Carolina caselaw is in accord.  The definitive statement of the law was expressed by 

our Supreme Court in Epworth Children’s Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710 (2005).  

There, in litigation over possible termination of a charitable trust, the Attorney General entered an 

appearance and thereafter filed an appeal opposing termination of the trust.  In an opinion 

                                                           

2 The Trust Code is consistent with South Carolina’s general standing doctrines.  South Carolina’s 

basic requirement (and there are others) is that the plaintiff must have suffered an “injury in fact”—

an invasion of a legally protected interest which is concrete and particularized.  The injury must 

be of “a personal nature to the party laying claim to standing and not merely of general interest 

common to all members of the public.”  Sea Pines Ass’n for the Protection of Wildlife, Inc. v. S.C. 

Dep’t of Natural Resources, 345 S.C. 594, 600, 550 S.E.2d 287, 291 (2001).  Here, the Petitioners’ 

claimed injuries do not meet this test.  They allege that they “will be deprived of their enjoyment” 

of the Calhoun Monument and that Mark Calhoun has “an interest in preserving the historical 

memory of their ancestor.”  (Pet. ¶¶ 55, 76.)   That does not meet the standing requirement under 

our law. 

Nor does the doctrine of public importance standing provide any assistance to Petitioners.  That 

doctrine, which has been invoked in certain rare instances by our Supreme Court, certainly would 

not be applied here where the statute itself restricts standing, where the Attorney General can and 

does exercise an active oversight role, and where the point of the Trust Code is to restrict standing 

(not open it wide). 
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upholding the Attorney General’s position, the Supreme Court made clear that the Attorney 

General is the proper party in such a case:   

South Carolina Code Ann. § 1–7–130 (2005) provides that the “Attorney General 

shall enforce the due application of funds given or appropriated to public charities 

within the State, prevent breaches of trust in the administration thereof and, when 

necessary, prosecute corporations which fail to make to the General Assembly any 

report or return required by law.” Similarly, S.C. Code Ann. § 62–7–503 (1987) 

provides that the Attorney General shall, when necessary, bring an action to compel 

trustees to discharge duties imposed upon them by a charitable trust or comply with 

statutory provisions concerning the administration of charitable trusts. The 

Attorney General is the proper party to protect the interests of the public at large in 

the matter of administering or enforcing charitable trusts. Furman Univ. v. McLeod, 

238 S.C. 475, 482, 120 S.E.2d 865, 868 (1961). 

 

Epworth Children’s Home v. Beasley, 365 S.C. 157, 163 n.3, 616 S.E.2d 710, 713 n.3 (2005).     

 The prior case on which the Epworth decision relied, Furman University v. McLeod, is 

even more pointed and makes clear that others besides the Attorney General usually have no role 

in such a case:  

Daniel R. McLeod, as Attorney General of South Carolina, upon whom is imposed 

the responsibility of protecting the interests of the public in matters relating to the 

administration and enforcement of charitable trusts, has been named Defendant and 

has filed this answer herein. I find and hold that Daniel R. McLeod, as Attorney 

General, is the only proper and necessary party defendant to this proceeding. The 

language of the deeds requiring the maintenance of a school in or near Greenville 

creates, at most, a public trust. There are no private rights of reversion or reverter. 

Even if the language should be given that strict construction which the Attorney 

General advances it would create no private right of action in any individual citizen. 

The public interest is properly represented by the defendant. 

 

Under Title 1, Section 240 of the 1952 Code of Laws of South Carolina, the 

Attorney General of South Carolina is charged with the duty of “Enforce the due 

application of funds given or appropriated to public charities within the State, [and] 

prevent breaches of trust in the administration thereof.” 

 

It is also the general law that in the matter of administering or enforcing charitable 

trusts, the Attorney General is the proper party to protect the interest of the members 

of the public at large, as distinct from those having “immediate or peculiar 

interests.” 
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Id. at 482-83, 120 S.E.2d at 868. 3 

III. WRIT OF MANDAMUS AGAINST THE ATTORNEY GENERAL. 

 

Count Two of the Petition seeks a writ of mandamus against the Attorney General.  He is 

a named defendant but was not served and has not entered an appearance.  As such, this claim is 

not yet ripe for dismissal at the request of Respondents and Respondents lack standing to pursue 

dismissal of that claim.      

IV. PETITIONERS’ FOURTH CAUSE OF ACTION IS A NON-JUSTICIABLE 

REQUEST FOR AN ADVISORY OPINION.   

 

Finally, Petitioners seek a declaratory judgment affirming that the City has promised to 

give the Board of Field Officers a “right to he heard” as to the ultimate disposition of the Calhoun 

statute.  There is no allegation that the City denies such an agreement or threatens to violate it.   

The few allegations all relate to speculation – not even current speculation, but speculation of the 

past.  The Petition alleges that the City “previously threatened” to move the Calhoun statute out of 

state (Pet. ¶ 2) and that the City “had considered” such a move (Pet. ¶ 54).  The threatened injury 

is likewise speculative: “If the City of Charleston in fact transfers” the statute out of state or out 

of the area (Pet. ¶ 55 and ¶ 56), local and state residents will lose the benefit of the statute and the 

state courts and Attorney General will lose jurisdiction over it.   

                                                           

3 There is one pre-Trust Code case that might at first glance seem to support expansive standing to 

sue; however, in fact, this case does not support such standing.  Grady v. City of Greenville, 129 

S.C. 89, 123 S.E. 494 (1924).  That case, which upheld a city’s relocation of a donated monument, 

had been brought by four surviving Confederate veterans.  There, the court explained that it 

entertained the case “out of deference to the thin, and now almost vanished, ‘gray line’ of which 

these four plaintiffs are a worthy part,” and emphasized that it was not rendering a decision about 

their standing to sue. Id. at 108, 123 S.E. at 501. 
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Words like “previously threatened,” “had considered,” and “if” (twice) do not allege a live, 

concrete dispute, do not create a justiciable case or controversy, and are not a sufficient basis for 

a declaratory judgment under S.C. Code § 15-53-10 et seq. 

Rather, Petitioners seek an advisory opinion because no controversy presently exists, and 

their claim is not ripe for adjudication. Considerable South Carolina case law holds that a right to 

such relief is not conferred by the Declaratory Judgment statute, which requires a live controversy.  

For example, “to fall within the intended purpose and scope of the Declaratory Judgments Act, the 

parties must seek adjudication of a justiciable controversy.” Tourism Expenditure Review Comm. 

v. City of Myrtle Beach, 403 S.C. 76, 81, 742 S.E.2d 371, 373-74 (2013) (citing Sunset Cay, LLC, 

v. City of Folly Beach, 357 S.C. 414, 423, 593 S.E.2d 462, 466 (2004)).  “[I]t is fundamental that 

the Declaratory Judgments Act does not eliminate the case-or-controversy requirement.” Id. at 82, 

742 S.E.2d at 374.  As a threshold matter, “the existence of an actual controversy is essential to 

jurisdiction to render a declaratory judgment.” Power v. McNair, 255 S.C. 150, 153, 177 S.E.2d 

551, 552 (1970).  The same case also held: 

A justiciable controversy is a real and substantial controversy which is appropriate 

for judicial determination, as distinguished from a dispute or difference of a 

contingent, hypothetical or abstract character. 

 

Id. at 154, 177 S.E.2d at 553.  The Court concluded: “We simply refuse to enter the field of 

advisory opinions.”  Id. at 154-55, 177 S.E.2d at 553.   

Similarly here, and as all these cases show, Petitioners’ Fourth Cause of Action fails as a 

matter of law. 

CONCLUSION 

 

IT IS THEREFORE ORDERED that the City of Charleston Respondents’ Motion to 

Dismiss be, and hereby is, GRANTED IN PART on the grounds set forth herein as to all claims 
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12 

 

against the City of Charleston Respondents. 

This 4th day of January, 2024. 

 

       ______________________________  

       Jennifer B. McCoy 

South Carolina Circuit Court Judge  
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So Ordered

s/Jennifer B. McCoy #2764
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STATE OF SOUTH CAROLINA 
 
COUNTY OF CHARLESTON 

IN THE COURT OF COMMON PLEAS 
 
NINTH JUDICIAL CIRCUIT 

 
BOARD OF FIELD OFFICERS OF THE 
FOURTH BRIGADE, MARK CALHOUN, 
F. PRESTON WILSON, ANDREW PICKENS 
CALHOUN 
 

Petitioners, 
 
vs. 
 
MEMBERS OF CITY COUNCIL OF THE CITY 
OF CHARLESTON, SOUTH CAROLINA, 
CAROLINE PARKER, KEVIN SHEALY, 
JASON SAKRAN, ROBERT M. MITCHELL, 
KARL L. BRADY, JR., STEPHEN BOWDEN, 
PETER SHAHID, JR., MICHAEL S. 
SEEKINGS, PERRY K. WARING, WILLIAM 
DUDLEY GREGORIE, and ROSS A. APPEL 
AND THE CITY OF CHARLESTON, SOUTH 
CAROLINA, THE HONORABLE ALAN 
WILSON, ATTORNEY GENERAL OF THE 
STATE OF SOUTH CAROLINA, AND THE 
HONORABLE JOHN TECKLENBURG, 
MAYOR OF THE CITY OF CHARLESTON, 
SOUTH CAROLINA  

Respondents 
 

 
CASE NO:  2022-CP-10- 
 
 
              SUMMONS 

 
TO THE RESPONDENTS ABOVE-NAMED: 

YOU ARE HEREBY SUMMONED and required to serve your reply to the Petition 

attached hereto and served herewith upon the subscriber, at his office at 1408 Russell 

Street, Suite 11, Orangeburg, SC 29115, within thirty (30) days after service hereof, 

exclusive of the day of such service, and if you fail to answer the Petition within the time 

aforesaid, Petitioners will apply to the Court for default judgment and the relief demanded 

in the Petition.  

(Signature Page To Follow) 
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 BILL CONNOR LAW FIRM, LLC. 
 
s/ William M. Connor, V                                  
William M. (Bill) Connor, V, S.C. Bar 71928 
1408 Russell Street, Suite 11 
Orangeburg, SC 29115 
P:  803-937-5571 / F:  803-937-6647 
office@billconnorlaw.com 
Attorney for the Petitioners: 
Mark Calhoun, F. Preston Wilson, &  
Andrew Pickens Calhoun 
 
 
VARNADO LAW FIRM, LLC. 

s/ Robert B. Varnado  
Robert B. Varnado SC Bar # 07858 
Post Office Box 387 
Charleston, SC 29402  
rvarnado@varnado-law.com 
Attorney for the Petitioner: 
Board of Field Officers 

 
Orangeburg, South Carolina  
November 4, 2022 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF CHARLESTON 

IN THE COURT OF COMMON PLEAS 
 
NINTH JUDICIAL CIRCUIT 

 
BOARD OF FIELD OFFICERS OF THE 
FOURTH BRIGADE, MARK CALHOUN, 
F. PRESTON WILSON, ANDREW PICKENS 
CALHOUN 
 

Petitioners, 
 
vs. 
 
MEMBERS OF CITY COUNCIL OF THE 
CITY OF CHARLESTON, SOUTH 
CAROLINA, CAROLINE PARKER, KEVIN 
SHEALY, JASON SAKRAN, ROBERT M. 
MITCHELL, KARL L. BRADY, JR., STEPHEN 
BOWDEN, PETER SHAHID, JR., MICHAEL 
S. SEEKINGS, PERRY K. WARING, 
WILLIAM DUDLEY GREGORIE, and ROSS 
A. APPEL AND THE CITY OF 
CHARLESTON, SOUTH 
CAROLINA, THE HONORABLE ALAN 
WILSON, ATTORNEY GENERAL OF THE 
STATE OF SOUTH CAROLINA, AND THE 
HONORABLE JOHN TECKLENBURG, 
MAYOR OF THE CITY OF CHARLESTON, 
SOUTH CAROLINA  
 

Respondents 
 

 
CASE NO:  2022-CP-10- 
 
 
                PETITION 

 
 

COMES NOW YOUR PETITIONERS, by and through their undersigned attorney 

of record, and would respectfully show unto this Honorable Court as follows: 

 

INTRODUCTION 

1. This is an action by concerned citizens of South Carolina, particularly residents of the 

city of Charleston, and descendants of the family of John C. Calhoun to protect and 
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preserve an important piece of the state’s history, a monument erected of the great 

South Carolina statesman John Caldwell Calhoun (hereinafter sometimes referred to 

as the “Calhoun Monument”). 

2. As set forth herein, the City of Charleston has illegally and unlawfully removed the 

Calhoun Monument from the place where it has stood in Charleston since 1898; the 

base and pedestal of stone were destroyed, and the statue of Calhoun has been 

taken by the city. The City of Charleston previously threatened to illegally and 

unlawfully remove the Calhoun Monument from the jurisdiction of the South Carolina 

Courts and the South Carolina Attorney General by transferring possession of same 

to a museum located in Los Angeles, California.   

3. Petitioners file this action requesting that this Court issue the following relief:   

(a) A declaration that the City of Charleston’s action in removing the Calhoun 

Monument without specific authorization from the South Carolina legislature 

violates the Heritage Act, South Carolina Statutes Annotated § 10-1-165;  

(b) A declaration that the City of Charleston holds the Calhoun Monument as a 

charitable trust for the benefit of the public citizenry of South Carolina;  

(c) A declaration that the Attorney General of the State of South Carolina, 

Respondent Alan Wilson, is one of the persons who have an obligation under 

South Carolina Statutes Annotated § 62-7-405(c) to enforce the terms of the 

charitable trust by which the City of Charleston holds the Calhoun Monument;  

(d) A writ of mandamus against Attorney General Alan Wilson, ordering him to take 

action to protect the public by enforcing the terms of the charitable trust by which 

the City of Charleston holds the Calhoun Monument;  
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(e) A declaration that Petitioners have standing to enforce the terms of the 

charitable trust in light of the Attorney General’s default on his responsibility to 

enforce same;  

(f) An Order prohibiting the City of Charleston from transferring possession of the 

Calhoun Monument to any party outside of the jurisdiction of the State of South 

Carolina and/or outside of the jurisdiction of the Attorney General to oversee and 

enforce same; and  

(g) A writ of mandamus against the City of Charleston, ordering the City to replace 

the Calhoun Monument within City limits.  

 

PARTIES 

4. Petitioner Board of Field Officers of the Fourth Brigade (successor in interest in 2021 

to ‘the Washington Light Infantry and Sumter Guards Board of Officers’) (“Board of 

Field Officers”) was originally known as either the Board of Field Officers of the 

Charleston Regiments and/or the Board of Field Officers of the Fourth Brigade and/or 

the Board of Field Officers of Fourth Battalion. Under its various names, the Petitioner 

has been in continuous existence and has owned the land commonly known as 

“Marion Square” in Charleston, South Carolina, since approximately 1834. 

5. Petitioner, F. Preston Wilson, is a resident of South Carolina, and is the direct 

descendant of the Vice President of the Ladies’ Calhoun Monument Association, Mrs. 

Henry W. Conner (Julia Courtney), elected to said office on March 7, 1855, and that 

Mrs. Julia Conner was the mother of James Conner, who was the father of Henry W. 

Conner, who was the father of Adele Petigru Conner Simons, who was the mother of 
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Adele Wilson, who was the mother of Petitioner F. Preston Wilson, and the interest 

of the said association, and therefore the interest of Petitioner, will be further 

explained below. 

6. Petitioners Mark Calhoun, a resident of the city of Charleston and a descendent of 

the Calhoun family, and Andrew Pickens Calhoun, former Calhoun representative on 

the board of Clemson University for historic preservation for a quarter-century, and a 

descendant of the Calhoun family, have a familial interest in the Statue as a memorial 

honoring their ancestor as an iconic and honored South Carolinian.   

7. Respondent, City of Charleston, South Carolina, is a municipality, and a body 

corporate and politic of the State of South Carolina located primarily within the County 

of Charleston, State of South Carolina, and is the county seat for the County of 

Charleston, State of South Carolina. 

8. Respondent, the Honorable Alan Wilson, is the duly elected and installed Attorney 

General for the State of South Carolina. 

9. Respondent, the Honorable John Tecklenburg, is the duly elected and installed 

Mayor of the City of Charleston, South Carolina. 

10. Respondents, the Members of the City Council of Charleston, South Carolina, are 

the duly elected and installed governing officials voting on executive actions, 

including those of this lawsuit. 

 

BACKGROUND 

11.  In 1834, the City Council of Charleston conveyed to the Board of Field Officers of 

the Charleston Regiments, at Deed Book H 10, Page 382, on file with the Charleston 
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County Register of Deeds Office, the land commonly known as “Marion Square” in 

Charleston, South Carolina. 

12. The Board of Field Officer’s holdings on Marion Square were subsequently enlarged, 

and/or made more definite and certain, as follows: (i) in 1835, at Deed Book K 10, 

Page 245, from the City Council of Charleston to the Board of Field Officers of the 

Fourth Brigade; (ii) in 1856, at Deed Book V 13, Page161, from Henry Boylston to 

the Board of Field Officers, (iii) also in 1856, Deed Book V 13, Page 268, from the 

City Council of Charleston to the Board of Field Officers; (iv) in 1866, at Deed Book 

A 14, Page 7-442, to the Board of Field Officers of the Fourth Brigade to the City 

Council of Charleston; and (v) in 1877, at Deed Book G17, Page 136, from the City 

Council of Charleston to the Board of Field Officers of the Fourth Brigade SC; all of 

which are also on file with the Charleston County Register of Deeds. 

13. During the latter part of the nineteenth century, a group of South Carolina ladies 

formed an unincorporated association known as the Ladies’ Calhoun Monument 

Association for the sole purpose of erecting a monument to John Caldwell Calhoun, 

the former U.S. Vice-President, U.S. Secretary of War and U.S. Senator. 

14. This aforesaid unincorporated association was known as the Ladies’ 

Calhoun Monument Association. 

15. Eventually, the Ladies’ Calhoun Monument Association raised sufficient money to 

procure and erect the aforesaid Calhoun Monument, which stood upon Marion 

Square in the City of Charleston, State of South Carolina. 
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16. That on September 16, 1885, by virtue of a Quit Claim Deed recorded at Deed Book 

D 20, Page 467 in the Charleston County R.O.D. Office, the Board of Field Officers 

granted to the “Ladies’ Calhoun Monument Association” (an unincorporated South 

Carolina association) a thirty-six (36’) x thirty-six (36’) feet plot of land in Marion 

Square. This grant was also supported by virtue of a second Quit Claim Deed 

recorded at Deed Book D 20, Page 469 in the Charleston County R.O.D. Office, given 

by the City Council of Charleston to the Ladies’ Calhoun Monument Association, on 

or about October 16, 1885. 

17. That by virtue of its September 16, 1885, Quit Claim Deed to the Ladies’ Calhoun 

Monument Association described above, the Board of Field Officers specifically 

reserved: “that at any time hereafter should the said lot, piece or tract of land cease 

to be used for the purposes aforesaid there for and thereafter” then “all the right[,] 

title in trust[,] or claim of every kind and nature whatsoever of the said Ladies’ 

Calhoun Monument Association ... shall cease ... as though this deed had never been 

executed.”    

18. The only purpose of the Ladies’ Calhoun Monument Association was to raise funds 

for, and procure for the public, the monument in question. 

19. With its purpose accomplished, the Ladies’ Calhoun Monument Association resolved 

to disband. 

20. At that time, the Ladies’ Calhoun Monument Association sought an entity to which it 

could entrust the custody and maintenance of the monument. 
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21. With the unanimous consent of the Mayor of the City of Charleston, and the City 

Council of the City of Charleston, the Ladies’ Calhoun Monument Association 

decided to entrust the monument to the City of Charleston. 

22. The intent was manifest in one letter which has been preserved in the Minutes of the 

City Council for the City of Charleston, from a special meeting of 18 July 1898. 

23. The letter in whole is as follows:  

Charleston, S.C. July 7, 1898 

To the Hon J. Adger Smyth, Mayor of Charleston - Sir: 

You are, of course, aware that after vicissitudes and efforts extending over many 

years the Ladies' Calhoun Monument Association has at length accomplished the 

sacred object of Its existence. It has erected a statue-worthy, at least, to remind us 

all of the great Carolina statesman. 

Association is now about to dissolve and disband, and should, therefore, commit 

to the charge of some one, for all time, the custody, control and care of the monument 

and spot upon which it stands. Into no more loyal hands could this be entrusted than 

those which guide and direct our city's life and welfare. 

Permit us, therefore, to ask you, as the representative and head of the City Council 

of Charleston, to receive from us this sacred trust, and to accept the custody, control 

and care of the Calhoun monument and the grounds around it. 

We evidence this by presenting, through you, to the City Council this key to the 

enclosure, as symbolizing the possession and custody, and ask that the Council 

preserve and guard It, and all that It represents, so dear to every citizen of this State. 

With respect we remain yours truly, 
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Mrs. Joseph Blackman, corresponding secretary; Miss K. E. DeSaussure, 

recording secretary, Ladies' Calhoun Monument Association, 

(hereinafter “the Blackman DeSaussure Letter”). 

24. Upon the reading of the dedication to the City Council, Alderman Zimmerman Davis 

proposed the following resolution: 

Whereas, the Ladies' Calhoun Monument Association, "after vicissitudes and 

efforts extending over many years, has at length accomplished the sacred object of 

Its existence," by the erection in Marion square of the magnificent monument to South 

Carolina's greatest son, John Caldwell Calhoun; and whereas, the Association is now 

about to dissolve and disband, and desires to place the monument under the control 

and care of the City of Charleston for all time, and has placed In the hands of the 

Mayor of the city the key to the enclosure, "as symbolizing Its possession and 

“custody;" 

Resolved, That the City Council gratefully accepts the high honor and the 

responsibilities which It Involves, and pledges the faith of the city to watch over and 

keep it as a priceless treasure and sacred trust. 

Resolved, That his Honor the Mayor be requested to express to the ladies of this 

Association the thanks of the city and of the entire State for their untiring labors and 

heroic endurance In the face of many obstacles and difficulties In the completion of 

such a handsome and imposing monument to the great statesman. 

Resolved, That this action of the City Council be suitably engrossed and sent to 

the Ladies' Calhoun Monument Association. 

25. Zimmerman Davis’ resolution passed City Council unanimously.  
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26. But for the promise of the erection of the Calhoun Monument on the spot as well as 

the City of Charleston’s willingness and commitment to accept and maintain the 

monument, the property would not have been granted at all. 

27. Since 18 July 1898, the City of Charleston (hereinafter “City of Charleston”) has been 

a faithful steward of the trust placed in it by the Ladies’ Calhoun Monument 

Association. 

 

CREATION OF THE TRUST UNDER SOUTH CAROLINA LAW 

28. The South Carolina Uniform Trust Code as set forth in Article 7 of Title 62 of the 

South Carolina Code of Laws applies to the construction of all trusts prior to the 

effective date of 1 January 2014 to the extent that there is a “clear indication of a 

contrary intent in the terms of the governing instrument… .” South Carolina General 

Assembly 2013 Act No. 100, § 4. 

29. No such contrary intent is evidenced by either the Blackman DeSaussure Letter or 

the Zimmerman Davis resolution. 

30. Under South Carolina law, the existence of a trust hinges upon a declaration creating 

the trust; a trust res; and designated beneficiaries. Whetstone v. Whetstone, 309 S.C. 

227, 231, 420 S.E.2d 877, 879 (Ct. App. 1992). 

31. There is no requirement for a settlor of a Trust to employ or use the word “Trust” in 

forming a valid trust under the Law of the State of South Carolina. S. Alan Medlin, 

Estate Planning in South Carolina: The Law of Wills and Trusts § 501.1 (2002). 
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32. The Ladies’ Calhoun Monument Association did, in fact, in the Blackman DeSaussure 

Letter, demonstrate an unambiguous intent to establish not only a trust but for the 

City of Charleston “to receive from us this sacred trust.” 

33. The Blackman DeSaussure Letter constitutes a writing. 

34. The Blackman DeSaussure Letter constitutes a declaration. 

35. The Blackman DeSaussure Letter designates and constitutes the “Calhoun 

monument and the grounds around it” as the res of the Trust. 

36. The Blackman DeSaussure Letter designates the public as the beneficiaries of the 

Trust, as the Calhoun Monument was designed for the benefit of reminding “us all of 

the great Carolina statesman.” 

37. Under South Carolina Law, a settlor of a trust need not name the beneficiaries 

specifically, nor must the settlor identify the beneficiaries at the time of the making or 

execution of the instrument of trust. South Carolina Code Annotated § 62-7-402(c). 

38. Under South Carolina Law, a beneficiary is not required to be designated at all if the 

trust is a charitable trust. South Carolina Code Annotated § 62-7-402(a)(3)(A). 

39. The Blackman DeSaussure Letter evidences an intent to convey the res subject to a 

trust rather than an outright conveyance in fee simple. 

40. The Ladies’ Calhoun Monument Association intentionally declined to use such words 

as “grant” or “deeds” or “gives” because they did not intend an unrestricted gift to the 

City of Charleston in fee. 

41. The Ladies’ Calhoun Monument Association intentionally employed words such as 

“custody, control and care” and “possession and custody” to emphasize that the 
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transaction was not an outright gift or conveyance without restrictions, but rather an 

entrustment for the charitable benefit of the public. 

42. Words such as “custody, control and care” and “possession and custody” do clearly 

emphasize a transaction quite short of an outright grant or gift and must either be a 

trust or bailment. 

43. The Blackman DeSaussure Letter constitutes a declaration of trust to the City of 

Charleston as Trustee over the Calhoun Monument and the grounds underneath it.  

The unanimously approved resolution proposed by Alderman Zimmerman Davis 

constitutes acceptance of the Blackman DeSaussure declaration of trust. 

44. Under the South Carolina Uniform Trust Code, a “charitable trust" means a trust, or 

portion of a trust, created for a charitable purpose described in South Carolina Code 

Annotated § 62-7-405(a). 

45. Under the immediately aforesaid Code provision, a charitable trust under § 62-7- 

405(a) a “charitable trust may be created for the relief of distress or poverty, the 

advancement of education or religion, the promotion of health, scientific, literary, 

benevolent, governmental or municipal purposes, or other purposes, the 

achievement of which purposes is beneficial to the community.” 

46. The people of South Carolina are the charitable beneficiaries of the instant trust and 

its res. 

47. The stated purpose of the trust is to take “custody, control and care of the monument 

and spot upon which it stands” and to “preserve and guard It, and all that It 

represents… .” 
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48. The trust in question is designed for the advancement of the education of the public 

as to of one of its most noted statesmen as well as South Carolina history which are 

benevolent purposes that are deemed beneficial to the community, and which more 

specifically were deemed by the City of Charleston to be beneficial to the community 

at the time of the acceptance of the entrustment. 

 

THE CITY OF CHARLESTON THREATENS TO VIOLATE THE TERMS  

OF THE CHARITABLE TRUST 

49. Under the South Carolina Uniform Trust Act, the trustee of a charitable trust is 

obligated to operate faithfully and loyally to the terms of the trust and not its own self-

interest. 

50. The City of Charleston cannot unilaterally modify the terms of the trust, and the terms 

may not be modified unless the modifications comport to the exigencies and strictures 

set forth in South Carolina Code Annotated § 62-7-413, which they do not, and this 

includes transferring possession of said monument when that would violate the 

purpose of the trust, as would be the case in transferring the monument to said 

exhibition in California. 

51. It is clear by the terms of the transfer of custody of control by the Ladies’ Calhoun 

Monument Association of the “spot on which it stands” to the City of Charleston, that 

the intent of the Settlor of the Trust for the Calhoun Monument was perpetual 

maintenance of the Calhoun Monument on the spot it sat, which was the obligation 

that the City Council of Charleston unanimously pledged itself to by its acceptance of 

the terms of the trust. 
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52. Moreover, the Board of Field Officers had specifically reserved in their Quit Claim 

deed [recorded in Book D 20, Page 467 in the Charleston County R.O.D. Office]: “that 

at any time hereafter should the said lot, piece or tract of land cease to be used for 

the purposes aforesaid there for and thereafter” then “all the right[,] title in trust[,] or 

claim of every kind and nature whatsoever of the said Ladies’ Calhoun Monument 

Association ... shall cease ... as though this deed had never been executed.”   Thus, 

it could be alternatively argued that the John C. Calhoun statue is now the 

property of the Board of Field Officers. 

53. That at or around the time the City executed February 17, 2021, Quit Claim Deed, 

recorded on or about February 28, 2022, at Book 1082, Page 804 in the Charleston 

County R.O.D. office [in which the City gave, donated, remised and released and 

forever quit-claimed back to Board of Field Officers the original thirty-six (36’) x thirty-

six (36’) square feet originally given in 1885 to the Ladies’ Calhoun Monument 

Association] the City also made an oral promise to the Board of Field Officers to give 

it the “right to be heard” as to the ultimate disposition of the John C. Calhoun 

Monument, which was memorialized by a June 22, 2020 email between Board of 

Field Officers’ former counsel and the Corporation Counsel for the City of Charleston. 

54. Notwithstanding the clear terms of the trust by which the City of Charleston holds the 

Calhoun Monument – as well as its promise to the Board of Field Officers – the City 

of Charleston unilaterally decided to remove the monument from its current position 

and had considered the transfer of possession to a Los Angeles, California museum 

exhibit which appears purposed to denigrate and demean figures such as John C. 
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Calhoun it associates with what it calls the ‘lost cause’.  It still reserves this right to 

this day. 

55. If the City of Charleston in fact transfers possession of the Calhoun Monument to any 

out-of-area museum or third-party anywhere outside the area – the residents of 

Charleston and the State of South Carolina – who are the intended beneficiaries of 

the Calhoun Monument – will be deprived of their enjoyment of same. 

56. If the City of Charleston in fact transfers possession of the Calhoun Monument to any 

out-of-state museum or third-party anywhere –   the Calhoun Monument will no longer 

be in the jurisdiction of South Carolina and the Attorney General of South Carolina 

will lose the power to supervise the charitable res for which the people of the State 

of South Carolina are the only intended beneficiaries. 

 

FIRST CAUSE OF ACTION: 

DECLARATORY JUDGMENT OF VIOLATION OF THE HERITAGE ACT, 

SOUTH CAROLINA STATUTES ANNOTATED 10-1-165 

 57. Petitioners repeat and reallege each and every allegation set forth above as if set 

forth fully herein. 

58. The Calhoun Monument is a monument protected by the provisions of South Carolina 

Statutes Annotated 10-1-165. 

59. The South Carolina legislature has not affirmatively acted to authorize the City of 

Charleston to remove, even temporarily, the Calhoun Monument. 

60. Upon information and belief, the City of Charleston’s transfer of possession of the 

Calhoun Monument to a third party located in Los Angeles, CA, or any other entity, 
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without affirmative authorization from the South Carolina legislature, would violate 

the Heritage Act, South Carolina Statutes Annotated 10-1-165. 

 

SECOND CAUSE OF ACTION: 

DECLARATORY JUDGMENT THAT THE CALHOUN MONUMENT IS 

HELD IN CHARITABLE TRUST BY THE CITY OF CHARLESTON, 

AND A WRIT OF MANDAMUS FOR ATTORNEY GENERAL ALAN WILSON 

TO ENFORCE THAT CHARITABLE TRUST 

61. Petitioners repeat and reallege each and every allegation set forth above as if set 

forth fully herein. 

62. The transfer of the Calhoun Monument by the Ladies’ Calhoun Monument 

Association in trust to be held by the City of Charleston for the benefit of all citizens 

of South Carolina created a charitable trust. 

63. The purpose of the charitable trust created by the Ladies’ Calhoun Monument 

Association was to preserve an important and integral part of the history of South 

Carolina by commemorating one of its most historically significant statesmen, John 

Caldwell Calhoun. 

64. The trustee for the charitable trust created by the Ladies’ Calhoun Monument 

Association was and is the City of Charleston. 

65. As trustee of that charitable trust, the City of Charleston holds the Calhoun Monument 

in trust for the benefit of the people of South Carolina, and not for the benefit of 

anyone else, and Mayor Tecklenburg, as the executive of the City of Charleston, must 

act within the parameters of the charitable trust and the Heritage Act. 
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66. The City of Charleston’s proposal to transfer possession of the Calhoun Monument 

to a museum outside the area in no way benefits the people of Charleston, nor the 

people of the State of South Carolina. 

67. If the City of Charleston completes the transfer of possession of the Calhoun 

Monument to any party outside the State of South Carolina, including but not limited 

to the previously proposed museum in Los Angeles, California, the res of the 

charitable trust created by the Ladies’ Calhoun Monument Association will be placed 

outside of the jurisdiction of the South Carolina courts and the South Carolina 

Attorney General’s oversight control, thereby effectively dissipating the charitable res 

and denying it to its intended charitable beneficiaries, who are the people of South 

Carolina. 

68. The Attorney General of South Carolina, Respondent Alan Wilson, is one of the 

persons with legal authority and responsibility to enforce the terms of charitable trusts 

within the State of South Carolina. South Carolina Code Annotated § 62- 7-405(c); 

see also, Furman Univ. v. McLeod, 238 S.C. 475, 482, 120 S.E.2d 865, 868 (1961), 

South Carolina Code Annotated § 1-7-130. 

69. Respondent South Carolina Attorney General Alan Wilson has a legal duty to protect 

the res of the charitable trust created by the Ladies’ Calhoun Monument Association 

and to Defend the Monuments and Memorials protected under the Heritage 

Act.  

70. To date, Respondent South Carolina Attorney Alan Wilson has taken no action to 

protect the res of the charitable trust created by the Ladies’ Calhoun Monument 

Association and held by Respondent City of Charleston. 
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71. The duty of the Attorney General to enforce the terms of a charitable trust is a 

ministerial duty and not a discretionary duty. 

72. Accordingly, Petitioners request that this Honorable Court issue a writ of mandamus 

ordering Attorney General Alan Wilson to take action to protect the res of the 

charitable trust created by the Ladies’ Calhoun Monument Association and held by 

Respondent City of Charleston. 

 

THIRD CAUSE OF ACTION: 

DECLARATORY JUDGMENT THAT PETITIONERS  

MARK CALHOUN, F. PRESTON WILSON & ANDREW PICKENS CALHOUN 

 ARE PERSONS “AMONG OTHERS” IDENTIFIED IN  

SOUTH CAROLINA STATUTES ANNOTATED § 62-7-405(C) THAT MAY 

 ENFORCE THE TERMS OF THE CHARITABLE TRUST CREATED BY  

THE LADIES’ OF CALHOUN MONUMENT ASSOCIATION 

 73. Petitioners repeat and reallege each and every allegation set forth above as if set 

forth fully herein. 

74. South Carolina Code Annotated § 62-7-405(c) provides that “[t]he settlor of a 

charitable trust, the trustee, and the Attorney General, among others may maintain 

a proceeding to enforce the [terms of a charitable] trust” (emphasis supplied). 

75. The intended charitable beneficiaries of the Calhoun Monument are the citizens of 

the State of South Carolina. 

76. Petitioner F. Preston Wilson is a direct descendant of the charitable trust’s settlor.  

Petitioner Mark Calhoun is a resident of the City of Charleston and a descendent of 
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the Calhoun family, and Petitioner Andrew Pickens Calhoun, former Calhoun 

representative on the board of Clemson University for historic preservation for a 

quarter-century, is a descendant of the Calhoun family with a familial interest in the 

Statue as a memorial honoring their ancestor as an iconic and honored South 

Carolinian and an interest in preserving the historical memory of their ancestor. 

77.  The Board of Field Officers has standing for this cause of action due to its continual 

presence and involvement, specifically at the time of quit claims involving (1) the city 

and the Ladies’ Calhoun Monument Association and (2) the Ladies’ Calhoun 

Monument Association and the Board; construction of two monuments; and the 

eventual return of its property. 

78. Petitioners are in the class of “among others” identified in South Carolina Code 

Annotated § 62- 7-405 (c) who may maintain an action to enforce the terms of the 

charitable trust for which the Calhoun Monument is the res. 

 

FOURTH CAUSE OF ACTION: 

DECLARATORY JUDGMENT THAT PETITIONER  

BOARD OF FIELD OFFICERS HAS A VALID CONTRACT WITH CITY 

79. Petitioners repeat and reallege each and every allegation set forth above as if set 

forth fully herein. 

80. That the oral promise to the Board of Field Officers by the city, giving it the “right to 

be heard” as to the ultimate disposition of the Calhoun Monument (which was 

memorialized by a June 22, 2020 email between Board of Field Officers’ former 

counsel and the Corporation Counsel for the City of Charleston) constitutes a valid 
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and enforceable contract between it and the City, for which the consideration given 

by the parties was that the city would give the Board of Field Officers the right to be 

heard and the Board of Field Officers would not bring action against the city for 

moving the Calhoun Monument. 

81. That the Board of Field Officers can enforce this contract against the City of 

Charleston, which has not followed its contractual obligations to the Board of Field 

Officers. 

WHEREFORE, your Petitioners respectfully pray that this Honorable Court orders 

the following relief: 

(a) An Order declaring that the City of Charleston’s action in removing the Calhoun 

Monument without specific authorization from the South Carolina legislature 

violates the Heritage Act, South Carolina Statutes Annotated § 10-1-165; 

(b) An Order declaring that the City of Charleston holds the Calhoun Monument as 

a charitable trust for the benefit of the public of the citizens of South Carolina; 

(c) An Order declaring that the Attorney General of the State of South Carolina, 

Respondent Alan Wilson, is one of the persons who have an obligation under 

South Carolina Statutes Annotated § 62-7-405(c) to enforce the terms of the 

charitable trust by which the City of Charleston holds the Calhoun Monument; 

(d) A writ of mandamus against Attorney General Alan Wilson, ordering him to take 

action to protect the public by enforcing the terms of the charitable trust by which 

the City of Charleston holds the Calhoun Monument; 

(e) An Order declaring that Petitioners, as concerned members of the public of 

South Carolina, have standing to enforce the terms of the charitable trust in light 
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of the Attorney General’s default on his responsibility to enforce the charitable trust 

by which the Calhoun Monument is held; 

(f) An Order prohibiting the City of Charleston from transferring possession of the 

Calhoun Monument to any party outside of the jurisdiction of the State of South 

Carolina and/or outside of the jurisdiction of the Attorney General to oversee and 

enforce same; 

(g) A writ of mandamus against the City of Charleston, Ordering the City to replace 

the Calhoun Monument in the same location where it was before the City took it 

down in what appears to be in anticipation of transferring possession of same to a 

party outside of this jurisdiction or, in a similar location within the city of Charleston, 

as agreed to by the parties, and in the same manner;  

(h) An Order declaring that the City must keep its oral promise (memorialized in a 

June 22 email) to the Board of Field Officers as a valid and enforceable contract; 

and  

    (i)  Such other and further relief as this Court may deem just and proper.      

 

 

 

 

 

 

(Signature Page To Follow) 
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 BILL CONNOR LAW FIRM, LLC. 
 
s/ William M. Connor, V                                  
William M. (Bill) Connor, V, S.C. Bar 71928 
1408 Russell Street, Suite 11 
Orangeburg, SC 29115 
P:  803-937-5571 / F:  803-937-6647 
office@billconnorlaw.com 
Attorney for the Petitioners: 
Mark Calhoun, F. Preston Wilson, &  
Andrew Pickens Calhoun 

 
 

VARNADO LAW FIRM, LLC. 
s/ Robert B. Varnado  
Robert B. Varnado SC Bar # 07085 
Post Office Box 387 
Charleston, SC 29402 
P: 843-737-7301  
rvarnado@varnado-law.com 
Attorney for the Petitioner: 
Board of Field Officers 

 
Orangeburg, South Carolina  
November 4, 2022 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASE NO.: 2022-CP-10-05123

Board of Field Officers of the Fourth )
Brigade, Mark Calhoun, F. Preston Wilson, )
And Andrew Pickens Calhoun, )

)
Petitioners, )

)
v. )

)
Members of City Council of The City of )
Charleston, South Carolina, Caroline Parker,)
Kevin Shealy, Jason Sakran, Robert M. ) CITY OF CHARLESTON RESPONDENTS’
Mitchell, Karl L. Brady, Jr., Stephen ) MOTION TO DISMISS
Bowden, Peter Shahid, Jr., Michael S. )
Seekings, Perry K. Waring, William Dudley )
Gregorie, and Ross A. Appel, and The City )
of Charleston, South Carolina, The )
Honorable Alan Wilson, Attorney General )
of the State of South Carolina, and the )
Honorable John Tecklenburg, Mayor of the )
City of Charleston, South Carolina, )

)
Respondents. )

____________________________________)

The City of Charleston and its officials who are named as individual respondents, listed

below,1 hereby move to dismiss the Petition pursuant to Rule 12(b)(6), S.C.R.C.P., for failure to

state facts sufficient to constitute a cause of action, including, inter alia, that petitioners lack

standing to assert the claims in the Petition, that the South Carolina Heritage Act does not apply,

that there is no basis for the petitioners’ charitable trust claims, that petitioners lack equity, and

other grounds to be stated in a Memorandum of Law to be filed at an appropriate time before

hearing.

1 John Tecklenburg, Caroline Parker, Kevin Shealy, Jason Sakran, Robert M. Mitchell, Karl L. Brady, Jr., Stephen

Bowden, Peter Shahid, Jr., Michael Seekings, Perry K. Waring, William Dudley Gregorie, and Ross A. Appel.
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February 1, 2023 Respectfully submitted,

s/Armand Derfner
Derfner & Altman, LLC
Armand Derfner
Jonathan S. Altman
575 King Street, Suite B
Charleston, SC 29403
aderfner@derfneraltman.com
jaltman@derfneraltman.com
Telephone: (843) 723-9804

Cultural Heritage Partners, PLLC
William J. Cook
4370 Spring Island
Okatie, SC 29909
will@culturalheritagepartners.com
Telephone: (843) 801-3366

Monoc Law, LLC
Kathleen F. Monoc
77 Grove Street
Charleston, SC 29403
katie@monoclaw.com
Telephone: (843) 790-8910

Wilbur E. Johnson, Corp. Counsel
Julia P. Copeland, Deputy Corp. Counsel
The City of Charleston
50 Broad Street
Charleston, SC 29401
wjohnson@ycrlaw.com
copelandj@charleston-sc.gov
Telephone: (843) 724-3730

Attorneys for Respondents The City of
Charleston, South Carolina and the individual
City of Charleston officials named herein
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASE NO.: 2022-CP-10-05123
)

Board of Field Officers of the Fourth )
Brigade, Mark Calhoun, F. Preston Wilson, )
and Andrew Pickens Calhoun, )

)
Petitioners, )

)
v. )

)
Members of City Council of The City of )
Charleston, South Carolina, Caroline Parker,)
Kevin Shealy, Jason Sakran, Robert M. )
Mitchell, Karl L. Brady, Jr., Stephen )
Bowden, Peter Shahid, Jr., Michael S. )
Seekings, Perry K. Waring, William Dudley )
Gregorie, and Ross A. Appel, and The City )
Of Charleston, South Carolina, The )
Honorable Alan Wilson, Attorney General )
For the State of South Carolina, the )
Honorable John Tecklenburg, Mayor of the )
City of Charleston, South Carolina, )

)
Respondents. )

____________________________________)

City of Charleston Respondents’ Memorandum in Support of Motion to Dismiss1

In 2020, the City of Charleston removed from Marion Square a statue of John C. Calhoun

which had stood there for many years. Now,2 several members of the general public – three

individuals and a fraternal organization, the Board of Field Officers of the Fourth Brigade

1 Apparently, the Attorney General has not been served and has not entered an appearance. That does not
significantly affect the claims against these Respondents and should not delay granting this Motion to
Dismiss.

2 A similar lawsuit by three of the Petitioners -- Mark Calhoun, F. Preston Wilson, and Andrew Pickens
Calhoun -- against these same Respondents was filed January 4, 2022, and was voluntarily dismissed
without prejudice on September 2, 2022.
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2

(formerly known as the Washington Light Infantry) -- ask this Court to order the City to restore

the statue. They allege that its removal violated the South Carolina Heritage Act as well as state

charitable trust law, and that they as members of the general public are entitled to be the enforcers

of the law. These theories are advanced in three causes of action: Heritage Act (First Cause of

Action), and charitable trust law (Second and Third Cause of Action).3 A Fourth Cause of Action,

on behalf of the Board of Field Officers, alleges that it has an agreement with the City of Charleston

giving it a right to be heard as to the ultimate disposition of the Calhoun monument and asks for a

declaration that this agreement is enforceable, although the Petition does not allege any actual or

threatened breach by the City.

The City and its officials move to dismiss the Petition in its entirety on grounds that the

Petitioners lack standing to asset their claims in this action and that Petitioners have shown no

entitlement to the various declaratory judgments they seek. More specifically:

 The First Cause of Action (Heritage Act) should be dismissed both because there is no

private right of action to enforce the Heritage Act and because removal of the Calhoun

statute did not violate any of the terms of the Heritage Act.

 The Second and Third Causes of Action (Charitable Trust) should be dismissed because

petitioners have no standing to enforce a charitable trust – neither by a writ of

mandamus against the Attorney General (Second Cause) nor directly by themselves

(Third Cause).

3 The Second and Third Causes of Action differ in that the Third asserts their own right to sue for relief
under charitable trust law, while the Second seeks a writ of mandamus to force the Attorney General to
seek such relief.
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 The Fourth Cause of Action should be dismissed because, with no allegations of breach

or threatened breach, this is a request for an advisory opinion, not a justiciable

controversy.

Background

Across the known world and throughout history, humankind has used symbols to send

messages to other people, messages that identify the sender and are intended to do so. As the

Supreme Court of the United States said in referring to monuments located in public parks:

Public parks are often closely identified in the public mind with the government
unit that owns the land. City parks ranging from those in small towns, like Pioneer
Park in Pleasant Grove City, to those in major metropolises, like Central Park in
New York City—commonly play an important role in defining the identity that a
city projects to its own residents and to the outside world.

Pleasant Grove City v. Summum, 555 U.S. 460, 472 (2009).

Inevitably, times change, and sometimes messages and symbols change – the original

messengers may change their minds or they may be replaced by new messengers with different

preferences. Canvases are painted over, temples see the light of new religions, statues are moved

or removed. Such changes are the responsibility of the owner or custodian, either private or public.

If the owner or custodian is public, like the City of Charleston, any decision about a monument or

other symbol is made in the ordinary way, by the City government acting in its representative

capacity to carry out what it perceives to be the public interest and the interests and preferences of

the City’s constituents.

Unless constrained by law, it is the City, not disappointed citizens, that makes decisions

about symbols, like any other municipal decisions. Here, Petitioners wish the City had made a

different decision about the Calhoun statue. They are now asking for court assistance in obtaining
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a different decision, but as shown below, there is no legal basis for a court to accommodate their

desire.

In this state, the General Assembly has enacted the South Carolina Heritage Act, which, as

a state statute, is part of the governing law that is controlling upon the City of Charleston. The

City and the named official Respondents understand their obligations, and all have scrupulously

observed the Heritage Act. As public officials, the Respondents are obligated to do so and, as set

forth in this Memorandum, the City (along with the named official Respondents) have fully

honored their obligations pursuant to state law while faithfully exercising the duties of their offices.

FACTS

The following essential facts are alleged in the Petition: In the late 19th century, a private

association known as the Ladies’ Calhoun Monument Association erected a statute of John C.

Calhoun on a portion of Marion Square in the City of Charleston. (Pet. ¶¶ 13-15.) In 1898, having

achieved its goal and preparing to disband, the Association “sought an entity into which it could

entrust the custody and maintenance of the monument.” (Pet. ¶¶ 19-20.) “With the unanimous

consent of the Mayor of the City of Charleston, and the City Council of the City of Charleston, the

Ladies’ Calhoun Monument Association decided to entrust the monument to the City of

Charleston.” (Pet. ¶ 21.) The Calhoun monument remained at Marion Square from 1898 until the

City removed it in 2020.

The petition further alleges that the City “previously threatened” to transfer the statue to a

museum in California (Pet. ¶ 2.), but contains no allegations of a present intention to that effect.

The Petition alleges that the threatened injury is as follows: “If the City of Charleston in fact

transfers” the statute out of state, local and state residents will lose the benefit of the statute, (Pet.

¶ 55), and “If the City of Charleston in fact transfers” the statute out of state, the state courts and
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Attorney General will lose jurisdiction over it. With particular reference to the Fourth Cause of

Action, Petitioners allege that the City has agreed that the Board of Field Officers has a “right to

be heard” as to the ultimate disposition of the statute (Pet. ¶ 53), but contains no allegation of any

violation or threatened violation of that agreement.

The Petition does not further identify John C. Calhoun or describe the monument.

However, Respondents believe the Court can take judicial notice of certain widely known and

undisputed facts as follows: John C. Calhoun was an eminent South Carolinian who held high

national office including U.S. Congressman, U.S. Senator, and U.S. Vice President. The statue

depicts Calhoun seated and includes the numbers 1782 and 1850 (his birth and death dates) and

the words “TRUTH JUSTICE AND THE CONSTITUTION.”
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LEGAL STANDARD FOR MOTION TO DISMISS

In considering a motion to dismiss a complaint based on failure to state facts sufficient to

state a cause of action, the Court must base its ruling solely on the allegations set forth in the

Complaint. Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 321, 701 S.E.2d 39, 44 (Ct.

App. 2010). If the facts and inferences drawn from the facts alleged in the Complaint, viewed in

the light most favorable to the Plaintiff, would entitle the Plaintiff to relief on any theory, then the

Court must deny the motion. Id. Thus, motions to dismiss are often denied when a Complaint

turns largely on factual matters.

By contrast, where a Complaint largely involves interpretation of a statute or other legal

authority, an order of dismissal is common. Where the dispute “is not as to the underlying facts

but as to the interpretation of the law, and development of the record will not aid in the resolution

of the issues, it is proper to decide even novel issues on a motion to dismiss.” Unisys Corp. v. S.C.

Budget & Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Off., 346 S.C. 158, 165, 551 S.E.2d

263, 267 (2001) (citing Evans v. State, 344 S.C. 60, 543 S.E.2d 547 (2001)).

The latter is the case here. The First Cause of Action turns on the interpretation of the

South Carolina Heritage Act, while the Second and Third Causes of Action involve interpretation

of a section of the South Carolina Trust Code. The Fourth Cause of Action turns on the

interpretation of the South Carolina Declaratory Judgment Act. Therefore, this case is ripe for

resolution on Respondents’ Motion to dismiss.
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I. PETITIONERS ARE NOT ENTITLED TO RELIEF UNDER THE HERITAGE
ACT.

a. There is no Private Right of Action to Enforce the Heritage Act.

It is hornbook law in South Carolina that when the General Assembly enacts a statute,

especially one governing the conduct of government or public entities, private citizens are not

authorized to bring enforcement lawsuits unless the statute itself provides for such private lawsuits.

This principle has been forcefully stated many times:

[Q]uestions of whether the legislature intended to create a private cause of
action should be resolved by the language of the statute. ‘When a statute
does not specifically create a private cause of action, one can be implied
only if the legislation was enacted for the special benefit of a private
party.’ Generally, ‘a statute which does not purport to establish a civil
liability, but merely makes provision to secure the safety or welfare of the
public as an entity is not subject to a construction establishing civil liability.’

Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 168, 785 S.E.2d 595, 599 (2016) (internal

citations omitted).

The rule was forcefully repeated by our Court of Appeals in 2021 in Ballard v. Newberry

County:

Critically, nothing in the Public Records Act grants any interested party, however
well-intentioned, the right to enforce the act by bringing a civil action.

We agree with the circuit court that there is also no implied civil right to enforce
these statutes. A bellwether case on implied causes of action is Whitworth v. Fast
Fare Markets of South Carolina, Inc., which explains "the general rule [] that a
statute which does not purport to establish a civil liability, but merely makes [a]
provision to secure the safety or welfare of the public as an entity is not subject to
a construction establishing a civil liability." 289 S.C. 418, 420, 338 S.E.2d 155, 156
(1985) (quoting 73 Am. Jur. 2d, Statutes § 432 (1974)). A private right of action
will "be implied only if the legislation was enacted for the special benefit of a
private party." Doe v. Marion, 373 S.C. 390, 397, 645 S.E.2d 245, 248 (2007).

Ballard v. Newberry Cty., 432 S.C. at 531, 854 S.E.2d at 850-51.
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The Court went on:

No one appears to dispute that the Public Records Act was not enacted for anyone’s
particular benefit. There is also a virtually unbroken string of precedents refusing
to recognize implied rights of action in statutes that—like the Public Records Act—
describe the government’s basic structure and operation.1

Footnote 1 to that case, referenced at the conclusion of the above paragraph, listed no fewer
than nine cases as its authority:

Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 785 S.E.2d 595
(2016); Marion, 373 S.C. 390, 645 S.E.2d 245; Adkins v. S.C. Dep't of Corr., 360
S.C. 413, 602 S.E.2d 51 (2004); Camp v. Springs Mortg. Corp., 310 S.C. 514, 426
S.E.2d 304 (1993); Citizens for Lee Cty., Inc. v. Lee Cty., 308 S.C. 23, 416 S.E.2d
641 (1992); Dorman v. Aiken Commc'ns, Inc., 303 S.C. 63, 398 S.E.2d 687
(1990); Whitworth, 289 S.C. 418, 338 S.E.2d 155; Patterson v. I.H. Servs., Inc.,
295 S.C. 300, 368 S.E.2d 215 (Ct. App. 1988); Herald Pub. Co. v. Barnwell, 291
S.C. 4, 351 S.E.2d 878 (Ct. App. 1986).

432 S.C. at 531 n.1, 854 S.E.2d at 851 n.1.

In the case of the Heritage Act, it is clear how disruptive a private cause of action could be.

There are literally thousands of monuments and memorials of every kind throughout the state,

some of which are covered by the Heritage Act but others of which are not. To allow any self-

appointed person or organization, no matter how well-intentioned, to sue the State or any city,

county, school district or even an individual school, could (and would) wreak havoc and disrupt

the orderly functioning of government and the carrying out of the public’s business.

Although the question whether there is a “private right of action under a statute” is not

quite the same as the non-statutory question of “standing to sue,” it is still instructive to look at

cases in other states involving “standing to sue” over a city’s removal of a monument or memorial.

In those cases, courts have repeatedly rejected the standing of persons or organizations, even when

they claim a special interest, such as suits by the Sons of Confederate Veterans, McMahon v.

Fenves, 946 F.3d 266, 270-71 (Texas: 5th Cir. 2020) or the United Daughters of the Confederacy.
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United Daughters of the Confederacy v. City of Winston-Salem, 853 S.E.2d 216 (N.C. Ct. App.

2020).

As noted in Kubic v. MERSCORP, the right to bring a private suit under a statute is even

more restricted than the question of general standing in non-statutory cases, because in statutory

cases, the legislature has made a decision, and that decision leaves no room for a court to overrule

it. See Kubic v. MERSCORP Holdings, Inc., 416 S.C. at 167 n.2, 785 S.E.2d at 598 (2016).

Dismissing this case does not mean there is no remedy to enforce the Heritage Act. The

Attorney General is empowered generally to enforce the Constitution and laws of South Carolina.

He has taken an active role in matters involving the Heritage Act, issuing many Attorney General’s

Opinions for guidance to public officials and participating in lawsuits involving the Heritage Act.

E.g., Pinckney v. Peeler, 434 S.C. 272, 277, 862 S.E.2d 906, 909 (2021). For all these reasons,

Petitioners have no right to bring this action.

b. The Provisions of the Heritage Act Do Not Bar Removal of the Calhoun statute.

The Petition contains a conclusory allegation that “the Calhoun Monument is a monument

protected by the provisions of South Carolina Statutes Annotated 10-1-165,” which is the Heritage

Act (Pet. ¶ 58). Notably, however, there is no allegation communicating any reason why the

Heritage Act prevents the actions which the Petition says the City has taken or “previously

threatened” to take. And, applying the facts alleged and judicially noticed to the text of the

Heritage Act, it becomes clear that removal of the Calhoun Monument (or a “previously

threatened” transfer) did not and would not violate the plain language of the Act.

The Heritage Act provides for the “Protection of certain monuments and memorials” as

follows:
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(A) No Revolutionary War, War of 1812, Mexican War, War Between the States,
Spanish-American War, World War I, World War II, Korean War, Vietnam
War, Persian Gulf War, Native American, or African-American History
monuments or memorials erected on public property of the State or any of its
political subdivisions may be relocated, removed, disturbed, or altered. No
street, bridge, structure, park, preserve, reserve, or other public area of the State
or any of its political subdivisions dedicated in memory of or named for any
historic figure or historic event may be renamed or rededicated. No person may
prevent the public body responsible for the monument or memorial from taking
proper measures and exercising proper means for the protection, preservation,
and care of these monuments, memorials, or nameplates.

S.C. Code Ann. § 10-1-165(A).

Two operative sentences provide relief under two specific, different circumstances set forth

in the Heritage Act—neither of which affords these Petitioners any relief.

The first sentence applies to war memorials of nine named wars and two ethnic histories,

and states what acts are prohibited for these memorials: they may not be “relocated, removed,

disturbed or altered.” Plainly, John C. Calhoun is not a war and a monument dedicated to him is

not a war memorial as listed in the Heritage Act.

The second sentence applies to any “street, bridge, structure, park, preserve, reserve, or

other public area of the state” if it is named after “a historic figure or event.” Unlike the restrictions

in the first sentence, the only limitation in this category is that such places may not be “renamed

or rededicated.” Although John C. Calhoun is a “historic figure” and his statute may be a

“structure” within the meaning of the Act,4 it has obviously not been “renamed or rededicated.”

4 It could be debated whether or not a statute is a “structure” within the meaning of the second sentence of
the Act. The other subjects of the second sentence are all geographic places, which suggests that “structure”
might be limited to a building or the like. This issue need not be decided here because the words “renamed
or rededicated” are obviously inapplicable and decisive.
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The statue was indeed “removed,” but that is an action forbidden only for items covered

by the first sentence, not items covered by the second sentence. See Hodges v. Rainey, 341 S.C.

79, 86-87, 533 S.E.2d 578, 582 (2000) (quoting Black’s Law Dictionary 602 (7th ed. 1999) and

Timmons v. South Carolina Tricentennial Comm’n, 254 S.C. 378, 175 S.E.2d 805 (1970) (“The

canon of construction ‘expressio unius est exclusio alterius’ or ‘inclusio unius est exclusio

alterius’ holds that “to express or include one thing implies the exclusion of another, or of the

alternative. . . .When the language of a statute is clear and explicit, a court cannot rewrite the statute

and inject matters into it which are not in the legislature's language, and there is no need to resort

to statutory interpretation or legislative intent to determine its meaning.”).

As a matter of law, there is no room for creativity when interpreting the Heritage Act; laws

are to be interpreted as they are written. Richland Cty. Sch. Dist. Two v. S.C. Dep’t of Educ., 335

S.C. 491, 496, 517 S.E.2d 444, 447 (Ct. App. 1999) (internal citations omitted) (“The legislature’s

intent should be ascertained primarily from the plain language of the statute…If a statute's

language is plain and unambiguous, and conveys a clear and definite meaning, there is no need to

employ rules of statutory interpretation, and the court has no right to look for or impose

another meaning…Words used in a statute must be given their plain and ordinary meaning without

resort to subtle or forced construction to limit or expand the operation of the statute.”).

For all the above-stated reasons, Petitioners’ claims arising under the Heritage Act should

be dismissed.

II. PETITIONERS’ CLAIMS ARISING OUT OF CHARITABLE TRUST
ARGUMENTS FAIL FOR LACK OF STANDING.

Petitioners assert that the gift of the Calhoun monument created a charitable trust. Even if

that were true, however, Petitioners are not eligible to sue to enforce a charitable trust.
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For hundreds of years, the common law everywhere and the statutes of this state have

sharply restricted the persons who may invoke a court proceeding to enforce the terms of a

charitable trust.5 The chief legal officer of a jurisdiction (typically the state Attorney General)

plays that principal role, sometimes augmented by the settlor or trustee of the trust, and, rarely, by

another person who can show a direct, unique interest. This rule has been stated many times, e.g.,

“A person whose only interest is that interest held in common with other members of the public

cannot compel the performance of a duty the charitable organization owes to the public” Am. Jur.

2d Charities § 130, at 126 (internal citations omitted).

The limitation is intended to protect trusts from needless litigation which could dissipate

the assets of the charity at the unrestrained option of private citizens who might have only parochial

or personal motivations for suing the charity; at the same time, the list of those who do have

standing adequately insures appropriate oversight.

The current law of South Carolina is contained in the South Carolina Trust Code, S.C.

Code § 62-7-405(c):

“The settlor of a charitable trust, the trustee, and the Attorney General,
among others may maintain a proceeding to enforce the trust.”

Now the Petitioners seek to upset this careful balance by a chain of illogic based on

misapplying two words of the South Carolina Trust Code. The two words are “among others,”

and petitioners say this means “beneficiaries.” The Petition then takes the next step of rendering

5 Without conceding the point, Respondents assume for the purpose of this Motion that there is a charitable
trust here. A charitable trust was found to exist in Grady v. City of Greenville, 129 S.C. 89, 123 S.E. 494
(1924), but further analysis of that case is unnecessary here because it is so clear that Petitioners have no
standing to enforce a charitable trust even if there is one.
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the Code section meaningless by expanding the term “beneficiaries.” They say “the intended

charitable beneficiaries [of the Calhoun Monument], who are the people of South Carolina.” (Pet.,

¶ 67.) Then, since Petitioners Wilson and Calhoun are residents of South Carolina (Pt., ¶¶ 5, 6),

that means they have standing to bring this action. The problem with this theory is that it also

gives standing to all of the other 5,118,424 South Carolinians (2020 census).

That is not what S.C. Code §62-7-405(c) or its words “among others” mean.

So, if those words do not mean “the general public,” as Petitioners claim, what do they

mean? The Michigan Supreme Court gave an example, where a charitable gift was set up as a pair

of trusts, and the principal trustee was somehow not a trustee of the trust to be sued. There, the

court held that trustee was “among others” entitled to sue. In other words, “among others” means

someone who logically is in the position of trustee or settlor but who for some technical or

structural reason is omitted from the structurally correct category. In other words, “among others”

is designed to promote the purpose of allowing suit by those in the named categories, not an excuse

to abandon the limitation. Gassick, Trustee of the James A. Bellamy Trust and Personal

representative of the Estate of James A. Bellamy v. University of Michigan Regents, 330 Mich.

App. 487, 948 N.E.2d 452 (2019). See also ALR Annot. “Who May Maintain Suit or Proceeding

to Enforce or Administer Benevolent or Charitable Trust” 124 AKR 1237.

In addition, the words “among others,” only came into the South Carolina Code when our

state adopted the Uniform Trust Code in 2005. The South Carolina Code contains Notes to the

Uniform Trust Code and Notes to the South Carolina version, for Chapter 7 of Title 62 and for

Section 62-7-405. Nowhere in any of these Notes is there a hint of a revolutionary change such as

Petitioners suggest.
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Before South Carolina’s adoption of the Uniform Trust Code, several sections of the Code

provided for the Attorney General to bring suits to enforce charitable trusts. South Carolina Code

62-7-501 through 507 did so, and they were merged into the present South Carolina version of the

Uniform Trust Code. The cases are in accord. The definitive statement of the law was expressed

by our Supreme Court in Epworth Children’s Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710

(2005). There, in litigation over possible termination of a charitable trust, the Attorney General

entered an appearance and thereafter filed an appeal opposing termination of the trust. In the

course of an opinion upholding the Attorney General’s position, the Supreme Court made plain

that the Attorney General is the proper party in such a case:

South Carolina Code Ann. § 1–7–130 (2005) provides that the “Attorney General
shall enforce the due application of funds given or appropriated to public charities
within the State, prevent breaches of trust in the administration thereof and, when
necessary, prosecute corporations which fail to make to the General Assembly any
report or return required by law.” Similarly, S.C. Code Ann. § 62–7–503 (1987)
provides that the Attorney General shall, when necessary, bring an action to compel
trustees to discharge duties imposed upon them by a charitable trust or comply with
statutory provisions concerning the administration of charitable trusts. The
Attorney General is the proper party to protect the interests of the public at large in
the matter of administering or enforcing charitable trusts. Furman Univ. v. McLeod,
238 S.C. 475, 482, 120 S.E.2d 865, 868 (1961).

Epworth Children’s Home v. Beasley, 365 S.C. 157, 163 n.3, 616 S.E.2d 710, 713 n.3

(2005).

The prior case on which the Epworth decision relied, Furman University v. McLeod, is

even more pointed and makes clear that others besides the Attorney General usually have no role

in such a case: Furman University, 238 S.C. 475 at 482-83, 120 S.E.2d 865 at 868:

Daniel R. McLeod, as Attorney General of South Carolina, upon whom is imposed
the responsibility of protecting the interests of the public in matters relating to the
administration and enforcement of charitable trusts, has been named Defendant and
has filed this answer herein. I find and hold that Daniel R. McLeod, as Attorney
General, is the only proper and necessary party defendant to this proceeding. The
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language of the deeds requiring the maintenance of a school in or near Greenville
creates, at most, a public trust. There are no private rights of reversion or reverter.
Even if the language should be given that strict construction which the Attorney
General advances it would create no private right of action in any individual citizen.
The public interest is properly represented by the defendant.

Under Title 1, Section 240 of the 1952 Code of Laws of South Carolina, the
Attorney General of South Carolina is charged with the duty of “Enforce the due
application of funds given or appropriated to public charities within the State, [and]
prevent breaches of trust in the administration thereof.”

It is also the general law that in the matter of administering or enforcing charitable
trusts, the Attorney General is the proper party to protect the interest of the members
of the public at large, as distinct from those having “immediate or peculiar
interests.”

Id. at 482-83, 120 S.E.2d at 868.

One other case should be mentioned, Grady v. City of Greenville, 129 S.C. 89, 123 S.E.

494 (1924). That case, like this case, involved a monument donated to a city in the 1890s by a

Ladies’ Memorial Association; it differed in that it was a monument dedicated to veterans of the

Civil War. It was placed in a city street, but after some years the city sought to move it because

of increasing traffic.

Four still-living veterans of the Civil War sued to block the move. Somewhat surprisingly,

the Supreme Court reached the merits. The Court recognized a city’s broad autonomy in

governance and upheld the City’s decision to move the monument.

That case might seem to support the claim of Petitioners in the instant case that they have

standing to bring this petition, but an examination of the Grady decision shows just the opposite.

At the end of its opinion, the Supreme Court added a crucial paragraph. That paragraph first recited

the standard rule that only persons with a particular interest beyond that of the general public can

have standing to bring an action, and the Court then disclaimed any intention to depart from that

rule. Instead, the paragraph made clear that reaching the merits was a gesture of respect for the
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honored veterans of the War:

Under the foregoing views it is unnecessary to consider whether the plaintiffs have
shown such peculiar interest in the monument, differing, not only in degree, but in
kind, from the general public, as entitles them to maintain the action. Out of
deference to the thin, and now almost vanished, “gray line” of which these four
plaintiffs are a worthy part, we have given the case as full and careful consideration
as if the plaintiffs’ technical right to maintain the action were unquestioned; but we
are not to be understood as passing on the point as a question of law.

Id. at 108, 123 S.E. at 501.6

III. PETITIONERS CANNOT MANDAMUS THE ATTORNEY GENERAL

In the Second Cause of Action, Petitioners recognize that the Attorney General has

statutory authority to act to protect charitable trusts, and somehow translates this highly

discretionary role into a ministerial task. The Attorney General is quite capable of acting when he

sees a genuine threat to the security of a charitable trust. Cases cited in this Memorandum and

others show the current Attorney General and his predecessors have all done so when they

perceived a need.

Our Supreme Court has repeatedly held that mandamus is available only in the rarest of

cases, under conditions that are not present in this case:

Mandamus is the highest judicial writ and is issued to compel a public official to

6 Even if the Trust Code did not preclude Petitioners’ claim, they would still lack standing to sue under
South Carolina’s general standing doctrines. South Carolina’s basic requirement (and there are others) is
that the plaintiff must have suffered an “injury in fact”—an invasion of a legally protected interest which
is concrete and particularized. The injury must be of “a personal nature to the party laying claim to standing
and not merely of general interest common to all members of the public.” Sea Pines Ass’n for the Protection
of Wildlife, Inc. v. S.C. Dep’t of Natural Resources, 345 S.C. 594, 600, 550 S.E.2d 287, 291 (2001). Here,
the Petitioners’ claimed injuries do not meet this test. They allege that they “will be deprived of their
enjoyment” of the Calhoun Monument and that Mark Calhoun has “an interest in preserving the historical
memory of their ancestor.” (Pet. ¶¶ 55, 76.) That is simply not enough in this or any Court.
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perform a ministerial duty, not a discretionary duty, and only when there is a
specific right to be enforced, a positive duty to be performed, and no other available
legal remedy. Riverwoods, L.L.C. v. County of Charleston, 349 S.C. 378, 563
S.E.2d 651 (2002); City of Rock Hill v. Thompson, 349 S.C. 197, 563 S.E.2d 101
(2002); Ex parte Littlefield, 343 S.C. 212, 540 S.E.2d 81 (2000); Redmond v.
Lexington County Sch. Dist. No. 4, 314 S.C. 431, 445 S.E.2d 441 (1994).

Miller v. State, 377 S.C. 99, 101, 65 S.E.2d 492, 493 (2008).

Moreover, in this case, Petitioners’ request for a writ of mandamus is simply a

roundabout way of trying to get standing for themselves to sue over a charitable trust – standing

that they clearly do not have, as shown in the previous section of this Memorandum.

IV. CLAIMS LIKE PETITIONERS’ HAVE FAILED IN OTHER STATES

In recent years, other states have faced controversies over moving or removing monuments.

In some of these instances, members of the general public, like Petitioners here and others claiming

special status, have sought to assert legal interests and theories entitling them to court decrees

blocking removal of statues or monuments. Their grounds have essentially been variations on the

themes sounded by Petitioners in this case. In response, courts in one state after another have

firmly rejected attempts – often quite inventive – to block state or local governments from

proceeding with decisions made in the exercise of their governmental authority.

A survey of the national landscape shows that courts have routinely dismissed monument

removal lawsuits for lack of standing when based on a plaintiffs’ disappointed expectations and

have rejected other legal theories which sought to tie the hands of local governments. Instead,

courts have repeatedly upheld government police power to act in what it determines is the public

interest.

Following is a brief summary of only some of the cases involving legal challenges to

removal of monuments which had been privately donated in the late 19th or early 20th century:
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Virginia. Charlottesville removed privately donated statutes of Robert E. Lee and
Stonewall Jackson. The city was sued for violating a 1997 Virginia statute similar to the South
Carolina Heritage Act, but the state law was held to be prospective only and thus inapplicable to
these old statutes. City of Charlottesville v. Payne, 856 S.E.2d 203 (Va. 2021).

In Richmond, the Governor removed a Robert E. Lee statue which the state had accepted
in 1890 with a promise to hold it “perpetually sacred to the Monumental purpose to which they
have been devoted and that she will faithfully guard it and affectionately protect it.” Adjacent
property owners and heirs of the original grantor sued on various theories. The Virginia Supreme
Court held that a statute on public land is “government speech,” which private citizens cannot
control and which the 1890 officials had no power to alienate; Taylor v. Northam, ---. In another
case, the Court held that the gift did not create an easement enforceable by private citizens against
the State. Gregory v. Northam, 862 S.E.2d 273, 275 (Va. 2021).

Louisiana. New Orleans City Council voted to remove statues of Robert E. Lee, Jefferson
Davis and P.G.T. Beauregard. Tempers flared. See, e.g., Richard Faucett, Tempers Flare Over
Removal of Confederate Statues in New Orleans, N.Y. TIMES (May 7, 2017); Kevin Litten, Efforts
to remove Confederate monuments in New Orleans go back decades, TIMES-PICAYUNE (Mar. 14,
2017). Historical organizations alleged violation of federal laws including the National Historic
Preservation Act and other federal and state laws, In one of the most widely reported Confederate
monument removal cases, the federal courts upheld the City’s action on all counts. Monumental
Task Comm., Inc. v. Foxx, 259 F. Supp.3d 494 (E.D. La. 2017). See also Monumental Task Comm.,
Inc. v. Chao, 678 Fed. Appx. 250 (5th Cir. 2017).

Texas. The University of Texas removed Jefferson Davis and Woodrow Wilson in 2015
following the Mother Emanuel shooting and removed Robert E. Lee and Albert Sidney Johnston
in 2017 after the Klan-Nazi events in Charlottesville. A Sons of Confederate Veterans chapter
sued, along with others including a descendant of the statutes’ donor, all claiming violation of their
First Amendment rights. In McMahon v. Fenves, 946 F.3d 266, 270-71 (5th Cir. 2020), an opinion
that mirrors many other court decisions, the court rejected the claims (and another case against San
Antonio) for lack of standing – it said standing depends on proving particular injury beyond that
suffered by the general public. Without such injury, the plaintiffs there – like those here in
Charleston – are merely seeking to undo a political decision they lost:

“Plaintiffs would of course prefer a world where the University and the City display
Plaintiffs’ favored monuments.”

Id. at 271. But:

“Our system of governance assigns the vindication of value preferences to the
democratic political process, not the judicial process.”

Id. at 268 (rejecting strong feelings and family connections to Confederate monuments as
insufficient injuries for purposes of standing).
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North Carolina. Even those persons or organizations that would seem to have the closest
connection to Confederate monuments are uniformly dismissed for lack of standing. United
Daughters of the Confederacy v. City of Winston-Salem, 853 S.E.2d 216 (N.C. Ct. App. 2020)
(dismissing for lack of standing a lawsuit brought by a heritage association against city and county
governments involving the removal of a Confederate statue listed in the National Register of
Historic Places); Hist. Preservation Action Comm., Inc. v. City of Reidsville, N.C., 753 S.E.2d 400
(N.C. Ct. App. 2013)(dismissing plaintiffs’ claims for lack of standing to challenge a city’s
decision to remove a damaged Confederate monument).

Mississippi. State university (Ole Miss) made major changes on campus, including moving
and renaming Confederate monuments, street names, and building names on campus. An SCV
chapter and other heritage organizations sued to enforce the state’s “Heritage Act” (adopted in
2004 and closely resembling the South Carolina Heritage Act). State courts construed the suit as
one for a writ of mandamus and held they had no standing to bring such a suit. Miss. Div. of Sons
of Confederate Veterans v. University of Miss., 269 So.3d 1235 (Miss. Ct. App. 2018).

Tennessee. Sons of Confederate Veterans v. City of Memphis, No. M2018-01096-COA-
R3-CV, 2019 WL 2355332 (Tenn. Ct. App. June 4, 2019) (dismissing plaintiff’s claims for lack
of standing where city officials transferred ownership of Confederate monuments to a nonprofit
entity that removed them).

Florida. Confederate heritage associations challenged city of Lakeland’s relocation of a
privately-funded Confederate monument and claimed the city’s action infringed their ability to
preserve the history of the South, express their free speech, vindicate the cause for which the
Confederate veteran fought, and protect and preserve Memorials to American veterans. The
United States Court of Appeals for the Eleventh Circuit rejected these claims because they did not
give rise to the type of injury needed to show standing. Gardner v. Mutz, 962 F.3d 1329, 1341
(11th Cir. 2020).

Kentucky. In a lawsuit brought by a plaintiff claiming to be a descendant of Jefferson Davis
and other Confederate officials, the court dismissed the suit and upheld removal of a Confederate
monument in the City of Louisville. Callan v. Fischer, No. 3:16-CV-734-TBR, 2017 WL 4273106
(W.D. Ky. Sept. 26, 2017).

The above-cases show that people and organizations like Petitioners in this case have asked

courts to block removal of monuments in state after state, alleging every conceivable personal

stake and every conceivable legal theory of entitlement. They have not succeeded.
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V. PETITIONERS’ FOURTH CAUSE OF ACTION SHOULD BE DISMISSED AS
SIMPLY A REQUEST FOR AN ADVISROY OPINION.

Finally, Petitioners seek a declaratory judgment affirming that the City has promised to

give the Board of Field Officers a “right to he heard” as to the ultimate disposition of the Calhoun

statute. There is no allegation that the City denies there is such an agreement or threatens to violate

it. Instead, the few allegations all relate to speculation – not even current speculation but

speculation of the past. The Petition alleges that the City “previously threatened” to move the

Calhoun statute out of state, Pet. ¶ 2, and that the City “had considered” such a move. (Pet. ¶ 54.)

The threatened injury is likewise speculative in the extreme: “If the City of Charleston in fact

transfers” the statute out of state, local and state residents will lose the benefit of the statute, (Pet.

¶ 55), and “If the City of Charleston in fact transfers” the statute out of state, the state courts and

Attorney General will lose jurisdiction over it.

With all due respect, words like “previously threatened,” “had considered,” and “if” (twice)

do not allege a live, concrete controversy, do not create a justiciable controversy, and are not a

sufficient basis for a declaratory judgment under S.C. Code 15-53-10 et seq.

Rather, Petitioners are just seeking an advisory opinion, because no controversy presently

exists and the claim is not ripe for adjudication. Considerable South Carolina case law holds that

a right to such relief is not conferred by the Declaratory Judgment statute, which requires a live

controversy. For example, “to fall within the intended purpose and scope of the Declaratory

Judgments Act, the parties must seek adjudication of a justiciable controversy.” Tourism

Expenditure Review Comm. v. City of Myrtle Beach, 403 S.C. 76, 81, 742 S.E.2d 371, 373-74

(2013) (citing Sunset Cay, LLC, v. City of Folly Beach, 357 S.C. 414, 423, 593 S.E.2d 462, 466
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(2004). “[I]t is fundamental that the Declaratory Judgments Act does not eliminate the case-or-

controversy requirement.” Id. at 82, 742 S.E.2d at 374. As a threshold matter, “the existence of

an actual controversy is essential to jurisdiction to render a declaratory judgment." Power v.

McNair, 255 S.C. 150, 153, 177 S.E.2d 551, 552 (1970). The same case also said:

‘A justiciable controversy is a real and substantial controversy which is appropriate
for judicial determination, as distinguished from a dispute or difference of a
contingent, hypothetical or abstract character.

As all these cases show, Petitioners’ Fourth Cause of Action must fail.

CONCLUSION

The Petitioners have presented several theories for relief, none of which have legal

substance. Accordingly, the Petition should be dismissed in its entirety.
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copelandj@charleston-sc.gov
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STATE OF SOUTH CAROLINA 

 

COUNTY OF CHARLESTON 

IN THE COURT OF COMMON PLEAS 

 

NINTH JUDICIAL CIRCUIT 

 

BOARD OF FIELD OFFICERS  

OF THE FOURTH BRIGADE,  

MARK CALHOUN, 

F. PRESTON WILSON,  

ANDREW PICKENS CALHOUN 

Petitioners, 

 

vs. 

 

MEMBERS OF CITY COUNCIL OF THE CITY 

OF CHARLESTON, SOUTH CAROLINA, 

CAROLINE PARKER, KEVIN SHEALY, 

JASON SAKRAN, ROBERT M. MITCHELL, 

KARL L. BRADY, JR., STEPHEN BOWDEN, 

PETER SHAHID, JR., MICHAEL S. 

SEEKINGS, PERRY K. WARING, WILLIAM 

DUDLEY GREGORIE, and ROSS A. APPEL 

AND THE CITY OF CHARLESTON, SOUTH 

CAROLINA, THE HONORABLE ALAN 

WILSON, ATTORNEY GENERAL OF THE 

STATE OF SOUTH CAROLINA, AND THE 

HONORABLE JOHN TECKLENBURG, 

MAYOR OF THE CITY OF CHARLESTON, 

SOUTH CAROLINA  

Respondents 

 

CASE NO:  2022-CP-10-05123 

 

 

 

MEMORANDUM IN OPPOSITION  

TO DEFENDANTS’   

MOTION TO DISMISS 

 

PETITIONERS, by and through their undersigned counsel, respectfully submit this 

Memorandum in Opposition to Defendants’ Motion to Dismiss. 

BACKGROUND AND FACTS 

 

The historic facts about the John C. Calhoun monument and the parties’ involvement and/or 

connection to the monument establishment and Charitable Trust are outlined in the Petition. 

Respondents’ memorandum repeated the substantive historic allegations from Petitioners’ 
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Complaint. What bears repeating for the sake of this motion is that the City accepted the Calhoun 

Monument by way of unanimous resolution of City Council on 18 July, 1898 as follows:  

“Whereas, the Ladies Calhoun Monument Association, ‘after vicissitudes and 

efforts extending over many years, has at length accomplished the sacred object 

of its existence,’ by the erection in Marion Square of the magnificent monument 

to South Carolina’s greatest son, John Caldwell Calhoun; and whereas, the 

Association is now about to dissolve and disband, and desires to place the 

monument under the control and care of the City of Charleston for all time, and 

has placed in the hands of the Mayor and the city the key to the enclosure, ‘as 

symbolizing its possession and custody’; Resolved, That the City Council 

gratefully accepts the high honor and the responsibilities which it involves, and 

pledges the faith of the city to watch over and keep it as a priceless treasure and 

sacred trust. Resolved, that his Honor the Mayor by (sic) requested to express to 

the ladies of this Association the thanks of the City and the entire State for their 

untiring labors and heroic endurance in the face of many obstacles and 

difficulties in the completion of such a handsome and imposing monument to 

the great statesman. Resolved, that this action of the City Council be suitably 

engrossed and sent to the Ladies Calhoun Monument Association.” 

 

Relevant to the issue of Petitioners’ standing under the Public Importance exception 

(further explained below) are the events and decisions surrounding the destruction of the 

monument and removal of the lifelike statue of John C. Calhoun on June 24, 2020, and then later 

plans to transfer the statue of Calhoun to Los Angeles for display in an exhibit subjecting the 

Calhoun statue and name to “ridicule”. This background provides an example that connects the 

purpose of both the Heritage Act and South Carolina Trust Code of protection of such historic 

artifacts as the Calhoun Monument and Statue. It is also relevant to the issue of the particular harm 

to the Petitioners and the relation of that harm to the issue of standing. 

Shortly after the death of George Floyd in the summer of 2020, nationwide civil unrest 

came to Charleston, South Carolina. As described in the Charleston City Paper (July 8, 2021, 

edition):  
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“The night of May 30, 2020, a group of people took to upper King Street 

downtown, breaking windows and setting fires following a day of protest 

marches throughout downtown in which hundreds of people demonstrated 

against the police killing of George Floyd in Minneapolis a few days earlier.”  

In the weeks following, civil unrest also moved to the John C. Calhoun monument with 

vandalism against the statue and ensuing protests and demands it come down. This was during the 

time of heated unrest which included ubiquitous threats of “no justice, no peace” against decision-

makers for not following the directives of those protesting against particularly historic monuments.   

A Charleston City Council vote was taken on June 23 to remove the statue, and the actual 

removal took place within hours of the successful vote to the cheers of the crowds. While the base 

of the structure was destroyed by the City, the statue of Calhoun was transferred from Marion 

Square and stored outside of public view in an undisclosed location alleged by the City. Petitioners 

understand from the City it is located in a warehouse on the peninsula, where it has remained since 

being removed (note: to this point, neither the Petitioners nor their counsel have been given 

permission to assess the condition of the statue).   

While the statue languished out of site, in 2021, the city began coordination with Hamza 

Walker, Director of “LAXART” (further described hereafter), to send the John C. Calhoun statue 

to the Los Angeles, California “LAXART Monument” exhibit. When the City of Charleston’s 

Commission on History, whose members were approved by City Council, voted on December 15, 

2021 to send the statue to LAXART, a dissenting commission member said the following about 

the decision:  

“The remaining light and honor of respect cannot be extinguished by subjecting 

Calhoun to further ridicule in the form of a distant or traveling show.”  
 

The impending transfer of the Calhoun Statue to LAXART for “ridicule” was the catalyst 

for a lawsuit brought by descendants of the Calhoun family and of the Ladies Calhoun Monument 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2023 S

ep 02 11:24 A
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2022C

P
1005123

066



Page 4 of 17 
 

Association who created the statue and transferred it to the City of Charleston in trust. This group 

had previously waited to see what the City had planned for the statue and did not have plans to sue 

until the said LAXART plan. The Board of Field Officers of the 4th Brigade (hereafter “Board of 

Field Officers”), the organization holding title to Marion Square at the time of the erection of the 

statue and in the present, joined as Petitioner. This was due to the organization’s connections to the 

Ladies Calhoun Monument group as the provider of the real property to the group before the city 

accepted said transfer (establishment of the Charitable trust), and their connection to the removal 

of the Calhoun Monument in 2020 as described in the Petition.  

After the said destruction of the Monument and warehousing of the Calhoun statue, the 

South Carolina Supreme Court issued its opinion upholding the Constitutionality of the “Heritage 

Act” (though with a majority vote of the legislature to act versus the original super majority). The 

South Carolina Supreme Court Declaratory Judgment Opinion 28062 (2021) upholding the 

Constitutionality of SC Code subsection 10-1-165(A) “Heritage Act” provided the following 

passage relevant to the powers of state versus local government with regard to historic memorials 

we argue include the Calhoun Monument and the rededication of Marion Square (further explained 

below):  

“The Petitioners argue subsection 10-1-165(A) conflicts with Home Rule because it 

prevents local governments from acting on requests of the public for the change, removal, or 

relocation of controversial historic monuments or memorials.” They contend local governments 

are in a better position to act with regard to this subject because “they can be more responsive” to 

the thoughts of the community. This may be true, but Home Rule is not about who holds the better 

wisdom. Home Rule does not allow local governments to ignore legislatively enacted state law 

because they are in a more suitable position to address an issue. Subsection 10-1-165(A) does not 
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apply to a specific county or geographic area and, thus, it is a general law with respect to territorial 

classifications. Further, as we analyzed above, the statute is not an unconstitutional special law in 

any other respect. Importantly, "the subject matter of the legislation is not peculiar to [any] political 

subdivision." Kleckley v. Pulliam, 265 S.C. 177, 187, 217 S.E.2d 217, 222 (1975). Therefore, we 

hold subsection 10-1-165(A) does not violate Home Rule and all counties must comply with it 

because "no county shall be exempted from the general laws." S.C. Const. art. VIII, § 7.” 

 

STANDARD OF REVIEW 

“Rules 12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure do not have 

identical standards of review. In particular, the rules differ as to whether this Court needs to accept 

the well-pleaded allegations of the complaint as true. Under Rule 12(b)(1), this Court “examines 

whether the complaint fails to state facts upon which jurisdiction can be founded.” Rega v. Rega, 

No. 19-259, 2019 WL 4466977, at *3 (D.S.C. Sept. 17, 2019) (interpreting Federal Rule 12(b)(1)). 

When resolving a Rule 12(b)(1) motion, the Court “may consider undisputed facts and any 

jurisdictional facts that it determines.” Id. (same). As a result, the Court may review “affidavits 

and other evidence outside the pleadings . . . in support of a motion to dismiss based on lack of 

jurisdiction.” Baird v. Charleston Cty., 333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999).  

Under Rule 12(b)(6), by contrast, the complaint should be “construed liberally and the 

Court must presume all well plead facts to be true.” Charleston Cty. School Dist. v. Harrell, 393 

S.C. 552, 557, 713 S.E.2d 604, 607 (2011). So a Rule 12(b)(6) dismissal is improper “[i]f the facts 

alleged and inferences reasonably deductible from the allegations set forth in the complaint, 

viewed in the light most favorable to the plaintiff on any theory.” Doe v. Bishop of Charleston, 407 
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S.C. 128, 134, 754 S.E.2d 494, 497 (2014). “The complaint should not be dismissed merely 

because the court doubts the plaintiff will prevail in the action.” Id. 

This motion to dismiss under Rule 12(b)(6), by the arguments as set forth below, should 

fail under the above standard. 

ARGUMENTS 

1.) Petitioners are Uniquely Positioned to Justify Public Importance Standing in the 

Enforcement of the Heritage Act. 

The Respondents argue the Petitioners have no private right of action to enforce the 

Heritage Act, despite all the aforementioned attributes of the Petitioners giving them a particular 

connection to the Calhoun Monument and the particular harm involved with its destruction and 

removal. This is allegedly because the legislature did not provide for a private right of action, and 

therefore the only party able to enforce the Heritage Act is the South Carolina Attorney General. 

This argument fails for the same reason as the Respondents’ further arguments for dismissal of 

Petitioners due to standing in the Charitable Trust related causes of action. 

The oversight of the Petitioners’ said attributes was intentional, as Petitioners should have 

a private right of action under the public-importance exception.  South Carolina courts have 

previously granted standing for similar parties in similar situations. This has occurred even when 

the legislature has not expressly granted a private right of enforcement. Under the public-

importance exception doctrine, “a court may confer standing upon a party when an issue is of such 

public importance as to require its resolution for future guidance.” Baird, 333 S.C. at 531, 511 

S.E.2d at 75. With that, a plaintiff need not prove a concrete or particularized injury, S.C. Pub. 

Interest Found. v. S.C. Dep’t of Transp., 421 S.C. 110, 118, 804 S.E.2d 854, 858–59 (2017), nor 
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show that he has “an interest greater than other potential plaintiffs.” Davis v. Richland Cty. Council, 

372 S.C. 497, 500, 642 S.E.2d 740, 742 (2007). A court determining whether to confer public 

importance standing should strike an appropriate balance between affording “access to the judicial 

process to address alleged injustices” and avoiding “numerous lawsuits at the expense of both 

judicial economy and the freedom from frivolous lawsuits.” S.C. Pub. Interest Found., 421 S.C. at 

118, 804 S.E.2d at 859 (internal quotation marks omitted). But the key consideration is whether 

resolution is needed for future guidance, as that is what makes an issue transcend a purely private 

matter and rise to the level of public importance.  

With regard to the Heritage Act, this Court should strike the balance in favor of the 

Petitioners to all for the public importance exception. First, these petitioners have arguably 

suffered harm and have a greater interest than others due to connection with the name and 

reputation of John C. Calhoun and the forced change to Marion Square. Second, future guidance 

will be needed for future enforcement of Heritage Act cases as the enforcement potentially includes 

hundreds of monuments throughout the state. Additionally, as in this case, courts will be grappling 

with enforcement as well as what falls under the Heritage Act and so this resolution rises to the 

level of public importance. The unique status of the Petitioners to Calhoun tips the balance in favor 

of addressing injustices against the potentially high number of lawsuits. The result of this case 

could be needed guidance as to who, beyond the SC Attorney General, bring a Heritage Act case 

(and who is included in “among others” for a Charitable Trust action as argued further below) and 

therefore limit cases and yet take the high caseload from the Attorney General’s office. Critically 

important to South Carolina is a better understanding of what is covered by Heritage Act (and what 

government officials must do when they wish to make a change to a Charitable Trust as South 

Carolina Courts have allowed for the courts to consider equitable deviation to the Charitable Trust, 
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but the City seems to believe they did not have to seek equitable deviation before destroying the 

monument and warehousing the statue). It is important to note that South Carolina courts have 

granted public-importance standing in far less compelling circumstances than these—in cases 

asserting, for example, that a preservation society exceeded its authority by conveying property,1 

that a county exceeded its authority by issuing hospital bonds,2 that a school district violated its 

procurement regulations by entering into construction contracts without following the prescribed 

competitive sealed-bidding procedure3. 

1 Evins v. Richland Cty. Historic Pres. Comm’n, 341 S.C. 15, 21, 532 S.E.2d 876, 879 (2000).  

2 Baird, 333 S.C. at 531, 511 S.E.2d at 75.  

3 Sloan v. Sch. Dist. of Greenville Cty., 342 S.C. 515, 523, 537 S.E.2d 299, 303 (Ct. App. 2000).  

 

2.) The Heritage Act Protects Statues and Monuments of Historically Important figures 

and Clearly Includes John C. Calhoun, “South Carolina’s greatest son.” 

Respondents argue that the John C. Calhoun Monument is not protected by the Heritage 

Act. First, they argue “Plainly, John C. Calhoun is not a war and a monument dedicated to him is 

not a war memorial as listed in the Heritage Act”. The Heritage Act lists the major US wars from 

the Revolutionary War to the Persian Gulf War, and this includes the wars of which John C. 

Calhoun was involved as an elected public official, namely the War of 1812 and the Mexican-

American War (see Dr. Sinisi Affidavit describing his involvement). The Respondents’ narrow 

reading of the Heritage Act would arguably not fit any of the war memorials in South Carolina, 

and therefore would not meet the intent of the Legislature in passing the Heritage Act. The 

controversy which brought about the Heritage Act was over the Confederate Battle Flag which 

was moved from on top of the statehouse to a place on state grounds. Under the Respondents’ 

narrow definition that flag was not a “war”, but a banner associated with one side of the conflict. 
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Almost all “war memorials” in the state are honoring those associated with a war, and not honoring 

the war itself. Arguably the wars listed since World War II were not declared wars and therefore 

even a memorial to the war would not fit the definition Respondents argue.  

Respondents go further in acknowledging the Calhoun Monument can fall under the 

category of “structure” in the second part of the Heritage Act, but then argue the monument was 

not renamed or rededicated:  

“The second sentence applies to any “street, bridge, structure, park, preserve, reserve, 

or other public area of the state” if it is named after ‘a historic figure or event.’ Unlike 

the restrictions in the first sentence, the only limitation in this category is that such places 

may not be ‘renamed or rededicated.’ Although John C. Calhoun is a “historic figure” 

and his statute may be a “structure” within the meaning of the Act,4 it has obviously not 

been ‘renamed or rededicated.’” 
 

  This argument fails on multiple counts. The Heritage Act prohibits re-dedicating a structure 

or public area. Dedicate means to devote something to a particular subject or purpose.  First, when 

the heavy construction vehicles tore down the monument and removed the statue, the plot of real 

property which had been an integral part of the Monument for over a century, which the City 

transferred by Quit Claim Deed to the Board of Field Officers and Marion Square, was rededicated 

without Calhoun’s presence. That is, the plot of land, a public area, was devoted to a new purpose. 

More importantly, Marion Square (named after South Carolina Revolutionary War hero Francis 

Marion) was rededicated, i.e., given a new purpose, without the presence of John C. Calhoun’s 

Monument as centerpiece of the historic War Memorial.  

3.) Petitioners’ claims arising out of Charitable Trust arguments fail for lack of 

standing. 

Respondents next argue that Petitioners’ lack standing to enforce the Charitable Trust of 

the Calhoun Monument. They make no argument against the existence of the Charitable Trust, but 
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again argue that the sole party able to enforce the Charitable Trust is the South Carolina attorney 

general. The South Carolina Trust Code, S.C. Code § 62-7-405(c) reads: “The settlor of a charitable 

trust, the trustee, and the Attorney General, among others may maintain a proceeding to enforce 

the trust.” Respondents misconstrue the Petition in claiming: “Then, since Petitioners Wilson and 

Calhoun are residents of South Carolina (Pt., ¶¶ 5, 6), that means they have standing to bring this 

action. The problem with this theory is that it also gives standing to all of the other 5,118,424 South 

Carolinians (2020 census).” As with the Respondents’ arguments about standing in the Heritage 

Act, they fail to acknowledge the unique status of the Petitioners giving rise to the Petitioners’ 

arguments of falling under the “among others” of SC Code 62-7-405(c). Falling under the caveat 

“among others” is necessary in this case and a reason that caveat is included. The Ladies Calhoun 

Monument Association dissolved after transferring the Monument in Trust to the City as Trustee, 

and having destroyed the Monument and warehoused the statue the City has violated the Trust. If 

the Legislature intended only the Attorney General to have power to enforce a Charitable Trust, 

there would be little reason to include the “among others” caveat. 

The Petitioners provide the background and connection of the Board of Field Officers as 

intrinsically involved with the Charitable trust at the start of the trust, when they transferred part 

of their real property of Marion Square to the Ladies Calhoun Monument Association, throughout 

the duration of the Trust while the Monument was within Marion Square, and at the destruction of 

the Monument when the City gave back the said real property of the Monument. Few other parties 

could ever have this kind of connection to a Charitable Trust as in this case, and without their 

initial contribution of land, the Settlor could not have created the Trust. In fact, the City’s return 

of the land to the Board recognizes that it is indeed the Settlor entitled to the return of the property 

given in Trust when the Charitable Trust was violated. The other Petitioners include the direct 
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descendant of one of the senior officers of the Ladies Calhoun Monument Association, and since 

the Association was dissolved in reliance on the City honoring the Trust, this is the closest possible 

link to the Ladies Calhoun Monument Association itself.  

Finally, the descendants of Calhoun who have that incredibly unique interest and 

connection to the Trust. The Respondents try to stretch by using Michigan precedence to define 

“among others” for South Carolina.  

The Respondents claim: “The definitive statement of the law was expressed by our 

Supreme Court in Epworth Children’s Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710 (2005).” A 

close reading of that opinion shows that the Supreme Court was not limiting enforcement of 

Charitable Trusts to the Attorney General, but declaring his special role in protecting the interest 

of the public at large: “Similarly, S.C. Code Ann. § 62–7–503 (1987) provides that the Attorney 

General shall, when necessary, bring an action to compel trustees to discharge duties imposed upon 

them by a charitable trust or comply with statutory provisions concerning the administration of 

charitable trusts. The Attorney General is the proper party to protect the interests of the public at 

large in the matter of administering or enforcing charitable trusts. Furman Univ. v. McLeod, 238 

S.C. 475, 482, 120 S.E.2d 865, 868 (1961).” The Supreme Court was not opining that other parties 

could not enforce a Charitable Trust, but that the Attorney arguably must enforce it (which lends 

weight to Petitioners’ argument for Mandamus of the Attorney General as argued below). Taking 

the Respondents’ argument to its conclusion would prevent the parties to the trust from enforcing 

it and rendering useless the provision allowing for “among others,”. Respondents’ arguments cut 

directly against Section 62-7-405(c) and Supreme Court guidance. 

In addition to the above, the Public Importance exception allowing standing would apply 

if the Petitioners are not determined to fall under the “among others” of Section 62-7-405(c). As 
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stated in Sloan v. School Dist. Of Greenville County, even a taxpayer has standing to challenge 

unauthorized or illegal governmental acts under this exception. 342 S.C. 515, 520, 537 S.E.2d 299, 

301 (Ct.App.2000). This case is of such importance that if the Petitioners are not found to fall 

under the “among others” for standing to enforce the Charitable Trust, the Court should confer 

standing so it may provide for future guidance. See Sloan v. Wilkins, 362 S.C. at 436-37, 608 S.E.2d 

at 583, abrogated on other grounds, Am. Petroleum Inst. v. S.C. Dep’t of Revenue, 382 S.C. 572, 

677 S.E.2d 16 (2009). Petitioners have personal standing due to the harm experienced and 

described above, and furthermore, the issues in question are of such public importance, that the 

Court should grant standing by recognizing the Respondents’ interpretation of Section 62-7-405(c) 

is extreme and this matter requires the kind of guidance intended with the Public Importance 

exception.  

In what appears to be a preemptive argument over a case Respondents likely assumed 

Petitioners would use a authority for standing, they mention Grady v. City of Greenville, 129 S.C. 

89, 123 S.E. 494 (1924) first. Respondents’ summary comparison of that case to this one is fit to 

repeat: “That case, like this case, involved a monument donated to a city in the 1890s by a Ladies’ 

Memorial Association; it differed in that it was a monument dedicated to veterans of the Civil War. 

It was placed in a city street, but after some years the city sought to move it because of increasing 

traffic. Four still-living veterans of the Civil War sued to block the move.” The Court held in favor 

of the Veterans. The Respondents go on to argue this case goes against Petitioners and specifically 

point to the following part of the opinion: 

“Under the foregoing views it is unnecessary to consider whether the plaintiffs have shown 

such peculiar interest in the monument, differing, not only in degree, but in kind, from the general 

public, as entitles them to maintain the action. Out of deference to the thin, and now almost 

vanished, “gray line” of which these four plaintiffs are a worthy part, we have given the case as 

full and careful consideration as if the plaintiffs’ technical right to maintain the action were 
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unquestioned; but we are not to be understood as passing on the point as a question of law. Id. at 

108, 123 S.E. at 501.” 

 

Upon close examination of this passage and the full opinion, it does nothing but help further 

the arguments of the Petitioners. First, the City of Greenville was acting in the interest of its duty 

as trustee with its plans to move the memorial from what was becoming a high traffic area, an 

unforeseen circumstance at the creation of the Trust. The City was not planning to destroy the 

monument and warehouse what was left, but was seeking an equitable deviation from the 

Charitable Trust due to the said unforeseen changes of circumstance since creation of the Trust. 

After a hearing, the Court saved the monument from being moved. Petitioners should have the 

same ability to be heard on the Charitable Trust.  If the Respondents had properly described the 

status of the Petitioners, they would not have been able to insinuate the Petitioners were no 

different from the “general public” which was the differentiation from the Confederate veterans of 

Grady. The Petitioners possess a connection to the Charitable Trust similar to and arguably above 

that of the said Confederate veterans as family members of Calhoun, as well as the organization 

which we have argued was intricately intertwined with the Trust.  

4.) Petitioners Cannot Mandamus the Attorney General  

After Respondents have argued that the South Carolina Attorney General is the only party 

in the state to enforce both the Heritage Act and Charitable Trust, but in particular a Charitable 

Trust, they then argue that his role is “highly discretionary”, but in the ultimate Catch-22 that 

Petitioners cannot attempt to Mandamus the Attorney General to enforce a Charitable Trust. 

Respondents have provided a quote from the South Carolina Supreme Court opining that 

Mandamus is appropriate when no other legal remedy is available. Yet throughout their arguments, 

Respondents have argued that the South Carolina Attorney General is the only party who can 
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enforce the Heritage Act or Charitable Trust but in a “highly discretionary” manner. Following 

Respondents’ arguments about the Attorney General would leave other parties with Mandamus as 

the only legal remedy if the Attorney General does not act to enforce, which then fits with the 

Respondents’ quote of the South Carolina Supreme Court.  

5.) Claims Like the Petitioners’ Have Failed In Other States. 

Respondents’ arguments about the removal or destruction of monuments in other states 

does not provide authority for South Carolina with its own unique history and laws, including 

Charitable Trust provisions and Heritage Act. The examples provided are primarily of what other 

jurisdictions have done under pressure of civil unrest, like that described above with respect to 

Charleston in May/June 2020. Different from those cases which deal almost exclusively with 

Confederate Memorials, John C. Calhoun died a decade prior to that War.  The process of actions 

and decisions made under threats of civil unrest have brought a historic cleansing which includes 

the removal of the iconic monument to Thomas Jefferson from the New York City Hall, removal 

of the iconic Theodore Roosevelt monument from in front of the New York Museum, even removal 

of statues dedicated to figures like Abraham Lincoln. Different from those states, South Carolina 

has traditionally respected state and national history. 

 

6.) Petitioners Fourth Cause of Action Should Be Dismissed As Seeking An Advisory 

Opinion. 

Respondents argue that “Petitioners are just seeking an advisory opinion, because no 

controversy presently exists” with regards to the Board of Field Officers. According to 

Respondents: “Petitioners seek a declaratory judgment affirming that the City has promised to give 

the Board of Field Officers a ‘right to be heard’ as to the ultimate disposition of the Calhoun statue. 
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There is no allegation that the City denies there is such an agreement or threatens to violate it. 

Instead, the few allegations all relate to speculation.” After the actions of the Respondents, 

including the Respondents’ plans to transfer the Calhoun statue to LAXART without consultation 

of the Board of Field Officers (which appears to have been prevented because Petitioners filed 

suit), as well as the continued warehousing of the Statue without consultation of the Board of Field 

Officers (or even providing the exact whereabouts of it for the Board to inspect the condition”, this 

controversy goes well beyond “speculation”. By its actions, the City appears to either disregard its 

promise to the Board of Field Officers or denies such even while appearing to admit it for the 

purposes of its motion. Of note, the Mayor has publicly stated he has plans to transfer the statue to 

the State Museum, but even that plan was not discussed with the Board of Field Officers. 

 

CONCLUSION 

When the City leadership came under pressure by what was described above in May/June 

2020, the correct course for City leadership was to seek Legislative approval to move the Calhoun 

Monument in keeping with the Heritage Act. If they believed it did not fall under the Heritage Act, 

which position we disagree as argued above, they were also aware the Monument was being held 

in Charitable Trust. At least they do not argue against it being in Charitable Trust in their motion. 

In that event, the proper course would have been to seek judicial approval to move the Monument 

to a more suitable location (to fulfill the promises made in taking possession of the Monument in 

trust over a century ago) under the doctrine of Equitable Deviation. 

        Instead of taking the steps required by South Carolina law, the City appears to have given in 

to a politically charged situation and destroyed the monument and warehoused the statue 
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immediately after a vote taken under pressure of protesters. The Heritage Act and said Charitable 

Trust provisions were meant to prevent what happened. As described above, Petitioners as family 

of Calhoun and the Ladies Calhoun Monument Association were harmed by the destruction of the 

Monument. Then were further harmed by the City’s abrogation of the promises made when taking 

possession of the Monument by making plans to send the statue to California to face “ridicule”. 

Though the City claims by its motion it does not deny making the said promise to the Board of 

Field Officers “to be heard” on plans for the Monument, Board members were not consulted about 

the plans to send the statue to LAXART and have not been consulted about the Mayor’s publicly 

stated plans to transfer the statue to the state museum.  

       Beyond the past, present, and future harm to Petitioners, their standing in this matter exceeds 

to normal ground of the Public Importance exception to standing, both with the Heritage Act and 

Charitable Trust. John C. Calhoun was arguably South Carolina’s most important and 

accomplished son, and this case allows for critical future guidance for the Heritage Act and 

Charitable Trust provisions. Allowing standing in this unique case with these unique Petitioners 

does not stand to create a deluge of lawsuits and harm judicial economy. The guidance flowing 

from this case will likely help with judicial economy for the reasons presented. Petitioners met the 

standard to defeat the Respondents’ motion to dismiss and allow for the courts to more fully hear 

the arguments of parties and make determinations affecting future generations of South 

Carolinians. 
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FOR THE FOREGOING REASONS, Petitioners ask that this Court deny Respondents’ 

Motions to dismiss. 

 Respectfully submitted. 

 

VARNADO LAW FIRM, LLC. 

s/ Robert B. Varnado  

Robert B. Varnado SC Bar # 07858 

Post Office Box 387 

Charleston, SC 29402  

rvarnado@varnado-law.com 

Attorney for the Petitioner:  

Board of Field Officers 

 

BILL CONNOR LAW FIRM, LLC. 

s/ William M. Connor, V                                  

William M. (Bill) Connor, V, S.C. Bar 71928 

1408 Russell Street, Suite 11 

Orangeburg, SC 29115 

P:  803-937-5571 / F:  803-937-6647 

office@billconnorlaw.com 

Attorney for the Petitioners: 

Mark Calhoun, F. Preston Wilson, &  

Andrew Pickens Calhoun 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) NINTH JUDICIAL CIRCUIT 
COUNTY OF CHARLESTON  ) CASE NO.: 2022-CP-10-05123 
      ) 
Board of Field Officers of the Fourth  ) 
Brigade, Mark Calhoun, F. Preston Wilson,  ) 
and Andrew Pickens Calhoun,  ) 
      ) 
 Petitioners,    ) 
      ) 
 v.     ) 
      ) 
Members of City Council of The City of  ) 
Charleston, South Carolina, Caroline Parker,) 
Kevin Shealy, Jason Sakran, Robert M. ) 
Mitchell, Karl L. Brady, Jr., Stephen   ) 
Bowden, Peter  Shahid, Jr., Michael S.  ) 
Seekings, Perry K. Waring, William Dudley ) 
Gregorie, and Ross A. Appel, and The City ) 
Of Charleston, South Carolina, The   ) 
Honorable Alan Wilson, Attorney General )  
For the State of South Carolina, the   )                 
Honorable John Tecklenburg, Mayor of the )  
City of Charleston, South Carolina,   ) 
      ) 
 Respondents.    ) 
____________________________________) 
 

City of Charleston Respondents’ Reply 
 

Most of the arguments in Petitioners’ Opposition to the Motion to Dismiss were dealt 

with in our original Memorandum, except one – that Petitioners have “public importance 

standing.”  That is a doctrine sometimes invoked by South Carolina courts (not by federal 

courts).  It does not help Petitioners here.  

 If this case involved “standing to sue,” Petitioners would still have a tough row to hoe 

because the public importance doctrine is quite narrowly applied. It is not a general cure-all, but 

an unorthodox doctrine reserved for exceptional cases. 
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 Petitioners face a tougher row, though, because what they need – and do not have – is not 

“standing,” but a “private right of action to enforce a statute.” 

 Where a statute is involved, the question is whether the General Assembly conferred a 

private right of action to enforce an Act. As shown in our Memorandum in Support of the 

Motion to Dismiss, a private right of action to enforce a statute is more restrictive than the 

general question of “standing” because it is a question of legislative intent. If the General 

Assembly has not included in a statute a provision giving private citizens the authority to enforce 

the statute, it is not within a court’s province to do so. 

 The strict reading of “right to sue” under a state statute was confirmed just this year in 

Denson v. National Cas. Co., 439 S.C. 142, 886 S.E.2d 228 (2023), where our Supreme Court 

rejected a private right of action under S.C. Code § 61-2-145, an insurance law. A long 

paragraph in that opinion emphasized the high bar against implying a right of action in a statute 

that does not explicitly confer one. 

 The “public importance doctrine” is not mentioned in Denson, nor apparently in other 

cases involving “private right to enforce a statute” (such as the cases cited in Respondents’ main 

Memorandum).  In other words, the judge-made doctrine of “public importance standing,” rare 

even in general litigation, plays little or no role in statutory litigation.  

In this case, this point applies not only to the Heritage Act claim, but to the charitable 

trust claim as well.  The charitable trust claim seeks authorization to sue under S.C. Code § 62-7-

405(c), but the General Assembly has strictly limited the categories of those who can sue under 

that law to enforce a charitable trust.  Our main memorandum explained why the General 

Assembly’s strict limits should not be violated by a wide-open reading of the words “among 

others.”  Petitioners now ask for the same type of wide-open reading, this time using the “public 
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importance doctrine.” Their alternative effort should fail too.     

            

Respectfully submitted,  
 
 

 s/Armand Derfner 
Derfner & Altman, LLC 
Armand Derfner 
Jonathan S. Altman 
575 King Street, Suite B 
Charleston, SC 29403 
aderfner@derfneraltman.com 
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P R O C E E D I N G S  

THE COURT:  Okay.  The Board of Field Officers 

Fourth Brigade, City Council.  Let's get those folks on 

here.  

MR. DERFNER:  Hello, Your Honor, this is Armand 

Derfner, and I'm here with Jonathan Altman, and we 

represent the respondents, which is the members of the 

City Council and the mayor of the City of Charleston.  And 

so we're here on a motion to dismiss on the grounds that 

there's no claim stated that the petitioners are allowed 

to present.

This case has to do with the removal of the John C. 

Calhoun statute from Marion Square back in 2020 that the 

City Council voted on and removed the statue.  And the 

Petitioners have raised a number of causes of action, and 

the basic question from our point of view is:  Is there a 

private right of action to sue -- that the Petitioners can 

sue on?  

The principal claims are, under the Heritage Act of 

South Carolina and under a Charitable Trust theory, which 

is in the Code, and our belief -- that's what this motion 

is about -- is that there is no private right of action; 

that these are causes of action where the legislature has 

to have created a cause of action; that there is no 

inherent private cause of action; and that, unless the 
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Petitioners can show that the legislature has evidence 

that an intent to create a right of action for them, this 

Court can't -- the Petitioners can't ask the Court to 

create one.

The Petitioners are several members of the general 

public: three individuals and one organization.  That 

organization is that Petitioner, the Board of Field 

Officers, etc., which is what we used to know as the 

Washington Light Infantry.  They own Marion Square; they 

have for many years.

So the question really, as I say, is about:  Has the 

legislature created causes of action -- a private right of 

action for members of the general public to enforce either 

the Heritage Act or to enforce a claim under a Charitable 

Trust law.

Let me also give a little background on this case.  

This is, obviously, a motion to dismiss so we take all the 

allegations in the complaint as true, but this is not the  

first time.  You may remember there was a similar lawsuit 

filed back at I think the beginning of 2022 by these same 

Petitioners minus the Washington Light Infantry against 

the same Respondents.  That claim, which was basically the 

same as the current one except the current one adds a 

separate -- a fourth cause of action on behalf of the 

Washington Light Infantry -- and I'll just call them that 
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because that's what we're all used to calling them -- that 

the three -- the first three cause of actions were the 

same, and they were filed in, as I say, early 2022, and 

they were filed against these same Respondents and the 

Attorney General of South Carolina.  

That case, you may remember, went through five 

versions, because there was the original summons and 

complaint -- summons and petition, and then it was amended 

four separate times.  The Attorney General answered in 

that case, including an answer that said there was no 

violation of the Heritage Act, and we filed a motion to 

dismiss.

There was a hearing scheduled on the motion to 

dismiss, as I recall, in mid to late September of last 

year, and on the eve of the hearing, the Petitioners asked 

for a voluntarily dismissal, we consented, and the case 

was voluntarily dismissed.

Not long afterwards, I think in November of this 

past year, the petition was filed again.  It was 

essentially identical as the first one -- again, suing the 

Attorney General and the City defendants, again, saying 

there was a violation of the Heritage Act as well as a 

violation of a charitable trust, but it added the fourth 

cause of action on behalf of the Washington Light Infantry 

-- that's the Board of Field Officers -- and that was a 
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cause of action about an agreement with the City.  It did 

not allege that there was any -- that the City had 

violated that agreement or planned to violate it.

But, anyway, so we got that -- we have the new 

complaint.  The interesting thing about the new complaint 

is that the Attorney General was never served.  The 

Attorney General was never served, and this is one of the 

fundamental problems of the case because one of the causes 

of action was asking for a mandamus against the Attorney 

General and other causes -- the other causes of action, 

which were Heritage Act and Charitable Trust, in our 

minds, are actions that the Attorney General is supposed 

to enforce and does enforce.

The Petitioners were asking for relief -- were 

asking to be able to proceed on theories that, in our 

view, the legislature has not authorized them to do 

because the legislature says that the Attorney General's 

job is to do those things.  And, in fact, the Attorney 

General has been very active in the field of charitable 

trust law.  The Attorney General files cases to enforce or 

protect charitable trusts all the time, and I think Your 

Honor has probably heard some of those cases.

And the Heritage Act, the Attorney General not only 

defended the well-known Pinckney against Peeler case in 

the Supreme Court, but has written at least half a dozen 
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opinion letters on the Heritage Act.  One of those opinion 

letters is 50 pages long; I read it all.

So the question is:  Why is the Attorney General not 

here and what does the petition really mean if they 

haven't bothered to serve the Attorney General?  

So with that kind -- oh, and I should also say, we 

have also had some other new developments.  In last year's 

case and in the complaint petition here, there was no -- 

the only allegation of standing of the right of the 

Petitioners to bring the case was that they were members 

of the general public and beneficiaries of the charitable 

trust.  We filed a motion to dismiss challenging both 

those grounds, and then, in the opposition to the motion 

to dismiss for the first time, we heard a new supposed 

basis of the Petitioner's right to bring the lawsuit, and 

that's public importance standing, which is a doctrine, as 

Your Honor is familiar with, I'm sure, that the courts in 

South Carolina have used a handful of times but not really 

in cases where the private right of action to enforce a 

statute is concerned.  They have predominantly been cases 

where a private -- a public importance cause of action or 

public importance standing is used in a constitutional 

claim or a general equitable claim, but it's played little 

or no role in -- when the question is, "Has the 

legislature authorized a private cause of action?"  
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But that was a wholly new type of standing claim or 

wholly type -- new type of claim that would allow the 

Petitioners to bring this lawsuit.  Then, I guess right at 

a day or so ago, a new filing claim, and this was a pair 

of affidavits dealing with John C. Calhoun.  The initial 

claim, apparently for all last year or this year, the 

initial understanding -- or initial claim, I guess, was 

that John C. Calhoun, that statue was a -- fit into the 

Heritage Act because it was named after a person.  It 

didn't seem to allege any specific connection with a war 

memorial.  And I'll get to war memorial in a minute, but 

Your Honor may be familiar with the Heritage Act protects 

certain war memorials and certain structures named after 

people or events.

So we got another new theory -- I think it was 

yesterday or the day before -- a pair of affidavits from 

historians seeming to tie -- about John C. Calhoun's role 

as a member of Congress in the War of 1812 and as a U.S. 

Senator in the war -- the Mexican War, and I guess the 

theory there would be that this is -- this is a war 

memorial of the War of 1812 or the Mexican War.

So we have got a whole number of new claims, and 

frankly, to my mind, what they look like is a recognition 

that the original claims weren't going anywhere, had no 

substance.
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So I'm sorry if I have taken a while on this 

background, but let me -- I'm going to talk now a little 

bit about the actual legal theories involved and the 

causes of actions.  Before I do that, I just want to refer 

Your Honor to a section near the end of our memorandum -- 

I think it's on pages 17 to 19.  And that's a survey of 

similar cases about confederate monuments in a dozen other 

states, and what those cases show is that, in state after 

state, people have brought actions to try to prevent the 

removal of confederate or confederate-related monuments.  

They brought them on every theory -- every legal or 

constitutional theory that can be imagined:  First 

Amendment, Fourteenth Amendment, loss of private property 

rights, Charitable Trust, Estate Heritage Act claim in 

Mississippi.  And they have been brought by every 

conceivable kind of claim of standing, from next-door 

residents in Richmond to claims by the United Daughters of 

The Confederacy or Sons of Confederate Veterans, 

organizations with close ties to confederate institutions, 

as well as by descendents of the donor of the statue in 

Texas; descendents of the subject of the statue, Jeff 

Davis, in Kentucky.

The point is, every theory has been raised, every 

base of standing has been alleged, and in not one of those 

cases -- and it's probably about 30 or 40 cases in a dozen 

092



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

states -- not one of those cases has ever gone anywhere.  

As far as I know, they have all been not simply lost; I 

think every one of them has been dismissed without a trial 

for lack of standing, lack of equity, a whole bunch of 

grounds but all relating to the same kind of thing we're 

talking about.

So that's -- I guess that's all background.

Now, the question is, what about the right to 

enforce a statute?  Our memorandum talks that in some 

detail.  I think pages 7 to 9 is where we talk mostly 

about it.  In the MERSCORP case of a couple of years ago 

and a whole string of other cases, the Supreme Court has 

talked about the fact that the private right to bring an 

action is much narrower even than regular standing; that 

there has to be a legislative intent shown in order to 

give somebody a right to bring a lawsuit to enforce a 

statute.  That is -- it's clearly no such legislative 

intent shown under the Heritage Act, and that also goes 

for these other claims, which is a claim under Charitable 

Trust law.  And Charitable Trust law, the statute, which 

is, I think, Section 62-7-405, it says the settlor or the 

trustee or the Attorney General can bring a suit to 

enforce the terms of a charitable trust or to protect the 

trust or -- and it says "among others."  These -- the 

Petitioners here claim that they are people that -- 
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basically, "among others" is so elastic that it allows 

anybody to bring a lawsuit.  And it's clear -- I won't go 

into detail but we have spelled it out in the memorandum 

why the words "among others" do not have that kind of 

elastic meaning that would allow these Petitioners -- well 

meaning, I'm sure but simply members of the general 

public, they're not -- they just don't have the right to 

bring an action under -- for -- over Charitable Trust when 

the Attorney General has that job -- and we have cited 

many cases with Attorney General Dan McLeod and others -- 

where it's clear that it's the Attorney General's job to 

enforce and protect charitable trusts, and the Attorney 

General does it all the time.

Likewise, there's no intent shown by the legislature 

to allow private citizens to bring lawsuits under the 

Heritage Act.  And both those things are pretty obvious.  

The point is, with the Heritage Act, the legislature set 

up some guardrails and decided that certain types of 

monuments should be protected in certain ways, and we have 

spelled out also in the memorandum what we think the 

Heritage Act means.

And, as I say, the Attorney General agreed.  The 

Attorney General offered a -- issued an Attorney General's 

opinion when the City took the statue down, saying it did 

not violate the Heritage Act, and he also answered the 
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first petition in this case and all four -- well, I don't 

know how many he had.  He answered the fourth amended 

version.  And he said this does not violate the heritage 

act and he explained why.  And our memorandum also 

explained why. 

But the point is, the legislature meant to put 

guardrails up around statues, monument, etc., did not 

intend to straight-jacket cities or counties or school 

districts by allowing everybody on earth to come in and 

bring a lawsuit.

And, as I say, the fact that the Petitioners here 

are now apparently suggesting that, "Well, John C. Calhoun 

statue is a monument -- is a war memorial of the War of 

1812 or the Mexican War, that's, frankly, pretty 

far-fetched, and I think it shows why the Attorney General 

is vested with power to enforce it, because the Attorney 

General really speaks for the State in many ways.  He 

reflects the point of view of the General Assembly and the 

public policy of the State whereas if private citizens 

have standing or are unable to bring a lawsuit, they can 

bring a lawsuit on any theory, even the theory that the 

John C. Calhoun statue is a war memorial of the War of 

1812, and I don't think the legislature -- there's no 

showing that the legislature meant to allow that, and it's 

the Petitioners who have the burden to show that.
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Likewise, when you come to charitable trust, it's 

even clearer that the legislature would not want to 

subject charitable trusts, often of limited assets, small 

personnel -- the legislature certainly would not have 

wanted to allow everybody or anybody, no matter how well 

intentioned, to sue a charitable trust and possibly 

deplete the assets of the trust, etc.  It's the attorney 

general's job.

Now, I understand, you know, City -- we acknowledge 

that the attorney general has the power to do these 

things, and, in fact, we consulted with the attorney 

general when the statute was taken down, and the attorney 

general said it did not violate the Heritage Act.

So the point is that all the law suggests that 

there's no private right of action.  As I say, the 

Petitioners now, at the last minute, have raised a notion 

of public importance standing.  The Supreme Court -- our 

Supreme Court has used that in about a half dozen cases.  

I think the Court of Appeals has allowed it a couple more 

times.

I'm not saying that it never comes up in a statutory 

case, but I have never seen a case -- and I have read 

cases till my eyes are tired -- but I have never seen a 

case in South Carolina where there's a discussion of 

whether there's a private right of action and a Court has 
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said, "Well, in this case, we find a public importance 

standing."  

I think there are a hand -- a couple of cases -- I 

think two that I have read in which a case that involved 

interpretation of a statute did get a public importance 

standing, and one of those is cited by the Petitioners 

here, the Bear (ph) case from Charleston County 

originally, but there was no discussion about the private 

right of action issue.  And whether it was overlooked or 

didn't come up or whatever, the point is, there's no case 

that, when the issue was raised about whether there's a 

private right of action to enforce a statute, there's no 

case -- I'm pretty confident; I have never seen one -- in 

which public importance standing is used.

So I think the public importance standing, 

unfortunately for Petitioners, is misplaced here.

So you go through -- those are the basic principles.  

Now, I know I have talked a long time, but let me just go 

through the different causes of action here very quickly.

The first cause of action is that we violated the 

Heritage Act.  And as I say, the attorney general, when he 

was in the case the first time, said we didn't.  The 

attorney general said we didn't. 

And by the way, let me just backtrack a second.  

This taking down of the statue was not some secret event.  
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It was done out in public in the way that City Councils 

operate.  The attorney general knew about it.  He offered 

an opinion immediately that said it was not a violation of 

the act.  There were discussions, as I'll come to in a 

minute.  There was even an agreement with the Washington 

Light Infantry that we'll talk about in a minute.  It was 

done in a City Council meeting where, as I recall, 

virtually every City Council member stood up and gave an 

explanation of his or her vote because it was obviously an 

important thing.  The statue -- any statue in a park 

represents that city.  The City or reasons of 

representation decided that it did not want to be 

represented there by this statue.  That's a political 

decision.  That's a political decision that is made in the 

ordinary representational way, not by -- frankly, not by 

courts.

So the first cause of action is the Heritage Act.  I 

think I have covered that.  The second cause of action 

asks for a mandamus from this Court to order the attorney 

general to bring an action.  I forget if it's under the 

Heritage Act or the Charitable Trust theory but a mandamus 

to make the attorney general do something.  Your Honor is 

probably more familiar with this than I am, but Courts 

can't mandamus constitutional officers on discretionary 

acts.  The constitutional officer has the job of deciding 
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what he thinks the law requires, and it's not a 

ministerial act by any means.  And so you can't mandamus 

the attorney general.

And, of course, that brings again the question about 

why isn't the attorney general here?  Why did the 

Petitioners never serve the attorney general?  I have no 

idea, but it sort of strikes at the heart of the very -- 

of the whole petition.  

The third cause of action is wanting to make the 

City to enjoin -- enjoin or a request a declaratory 

judgment, that the City has violated the charitable trust 

principle -- the equitable principles of charitable trust 

law by removing the statute.  And here is where we have 

discussed why members of the general public don't have the 

right to bring an action to enforce charitable trust law.  

Their theory is that the words "among others" allow them, 

as members of the general public or the beneficiaries 

theoretically of the statue -- members of the general 

public can bring that lawsuit, and as we sort of puckishly 

mentioned in the memorandum, that would mean all five 

million residents of South Carolina could do it.  It 

doesn't matter, frankly, that these Petitioners are in one 

case a descendent of John Calhoun or a descendent of one 

of the members of The Ladies of Calhoun Monument 

Association.  The fact is, they really are still, as they 
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say, however well-intentioned, they're members of the 

general public, and the legislature certainly did not 

intend for any -- for just members of the general public 

to sue and threaten the assets and operations of a 

charitable trust.

Here, the charitable trustee is the City -- was the 

City -- is the City, and it can take care of itself.  But 

if members of the general public can sue over a charitable 

trust, it's an unlimited principle.  And the legislature 

had control -- has control over who can sue.  The 

legislature has said the settlor, the trustee, the 

attorney general.  And those three categories of 

plaintiffs in such a case, to protect a charitable trust, 

are perfectly capable of protecting all charitable trusts.  

There's no reason -- it would be really a violation of the 

legislative intent and the legislative language to say 

that "among others" means anybody in the general public.

We gave an example in the memorandum of how the word 

"among others" might be -- might make it possible in a 

case where there was some particular person with a 

specific reason to be involved who had been left out by 

some drafting, and that may be the answer.  But whatever 

it is, "among others" does not mean the general public.

Those are the first three causes of action, and they 

were what was in the first case.
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The fourth cause of action is brought by the 

Washington Light Infantry that says, well, it had an 

agreement with the City before the statue came down that 

it would have a right to be heard as to the ultimate 

disposition of the statue.  And, frankly, yes, that 

agreement certainly was made.  It was made before the 

statue came down.  The City has no intention of violating 

that agreement, and if we are able to figure out an 

ultimate disposition, which we'd love to do, we're 

certainly delighted to talk to the Washington Light 

Infantry, and we have no intention of breaching that.

That being the case, it's not clear why that cause 

of action is there because it really does just ask for an 

advisory opinion.  In the memorandum, I think we have gone 

through the petition and shown that there's no allegation 

of violation or a threat of violation.  So that's asking 

for an advisory opinion.

I think that's -- let me just check with my learned 

co-counsel.  

(Pause in the proceedings.) 

MR. DERFNER:  Yeah, I just want to make clear, there 

was an agreement.  I was involved in it, frankly, between 

the City and the Washington Light Infantry and their 

lawyer, and they issued a statement, including the 

statement that said they did not own any -- they did not 

101



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

own the statue, and we all went ahead and the statue came 

down.

That agreement is still there.  We have not done -- 

we have not disposed of or had the ultimate disposition of 

the statue, but we certainly are ready to talk with them 

about any possible disposition.

I also want to just mention one last thing:  There's 

an implication -- this is not in the petition as such, but 

there's an implication and there's a reference to it in 

the opposition to our motion to dismiss that this was some 

sudden thing that came along, that the City suddenly did 

it in the dark of night at some point.

This happened -- the City pulled the statue down in 

June 2020 after not only a lot of discussion but I 

remember myself having discussions and being involved in 

discussions with City officials as early as 2017.  So by 

the time the decision was ultimately made by the City 

council in its representative capacity, it had been a 

topic of discussion for several years.  What about putting 

some words on the statue?  Putting some context?  Moving 

it here?  Moving it there?  It was a knotty problem; it 

finally got resolved.

It got resolved the way these things get resolved.  

Cities, state legislatures, they represent people.  The 

people who wanted the statue to stay went to the City, 
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spoke at City Council, button-holed City Council members.  

That was their -- not only their right, their obligation, 

just as the obligation of people who wanted the statue 

down was to speak up.

The City Council made a decision.  People support, 

who want the statue up, they went to the attorney general.  

They asked the attorney general to intervene.  That didn't 

work.  They have gone to the State legislature.  All these 

are things that they're supposed to do, and this is how 

the process works.  They were -- the statue was up there 

for a long time.  The sentiment was to keep it there for a 

long time.  That's changed.

The City represents its constituents.  The State 

represents its constituents.  Those -- that is how you 

decide these questions, and, in that situation, it is not 

appropriate for people who are disappointed, 

unfortunately, to come to a court and ask the Court 

with -- to override the public political bodies with no 

authorization and no statute that tells the Court it can 

do that.

Thank you very much, Your Honor.  I'm sorry I took 

so long. 

THE COURT:  Okay.  That's all right.  You know, we 

understand there's a lot to get on the record.  I want to 

try to give everybody the opportunity to do that today.  I 
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know you're all trying to establish a record, first and 

foremost today.

In that vein, you know, we allot 30 minutes, 

whatever you put on your motion cover sheet.  There are 

other 2:30 hearings after this, believe it or not, and 

several 3:30 hearings after that, so I understand.  Once 

again, though, I want everybody to have an opportunity.

So who will be presenting on behalf of the plaintiff 

today?  

MR. CONNOR:  Your Honor, it's Attorney Bill Connor. 

And I would like to -- 

THE COURT:  Yes, sir. 

MR. CONNOR:  -- but this -- 

THE COURT:  Happy to hear from you. 

MR. CONNOR:  Thank you.

And I represent the Petitioners, Descendents of 

Calhoun as well as Descendent of The Ladies Calhoun 

Monument Association.  And I'm speaking for all 

Petitioners, including the Board of Field Officers, the 

organization that was there at the inception of the statue 

being erected, the Charitable Trust, all the way up.

I didn't plan to go through this, but there's been a 

lot of -- a lot misconstrued with the procedural history 

going through two cases that came in, so I do need to go 

back over the record.
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The Calhoun monument, at the end of June 2020, was 

destroyed.  The statue was warehoused at that time.  This 

was during a time that, quite frankly, there was a lot of 

protests, civil unrest, and I mention that memorandum 

because the vote was taken, and there was no time 

whatsoever to go -- take the vote, go to the Court to seek 

equitable deviation where the statue could say how to save 

the monument.  The monument is gone.  What we're talking 

about now is a statue.

There was no lawsuits brought at that time.  It 

wasn't until a year and a half later when the City started 

coordinating with an exhibit that at least one of the 

members of the history commission said it would ridicule 

Calhoun out in Los Angeles when things -- the statue had 

been warehoused, nothing is to be done by it, the monument 

has been destroyed, the charitable trust has been 

absolutely abrogated, as I'll talk about.  At that time 

was where the first lawsuit, among the descendents of 

Calhoun, were clearly -- had an investment within the 

statute was brought.

After that was brought, there was no answer from the 

City.  There were some changes because there were 

different people who had been City Council members, and, 

obviously, this is a complex case, but there was 

discussions that were started before their first motion to 
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dismiss, and those seemed to be bearing some kind of 

progress.  And, really, that's what should have happened 

with the equitable deviation I'll talk about as well.

But because of that and because at that time the -- 

my clients believed things were progressing, we did a 

notice of dismissal before we ever got a memorandum.  So 

we talk about legal theories changing, there was no legal 

theories out here beyond the fact that we did a complaint 

and there was no answer, there was no memorandum, no 

nothing when it was dismissed.  Nothing happened.  It 

stayed warehoused.

And right now, to this day, we don't know where it 

is.  We have been told it's in an undisclosed location, 

but we have had no communication.  The Board of Field 

Officers, which, again, was there at the inception of when 

the statue went up, has not been sought.  Obviously, it 

brought the lawsuit, so the whole idea that they're going 

to keep the word by talking to them just has not happened, 

so it was brought again.

I'm going to talk through why I didn't serve the 

attorney general.  We do have alternative causes of 

actions and alternative theories.  I will say this, that, 

again, we received no memorandum from the other side, no 

answer, so we need to wait until last week -- you know, 

last week, we final got something, as the storm's coming 
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in, as to what their motion to dismiss is all about.  So I 

dropped everything and as you know, Your Honor, worked 

till -- through Saturday to answer what they had.  And as 

part of it was to wait for affidavits to come in from 

professors.  The whole idea that affidavits suddenly 

showed up to -- for a new cause of action, yes, of course 

they're going to mention different theories on why Calhoun 

failed the Heritage Act, but it wasn't some kind of -- it 

was not the way it was being presented by the other side.

I do want to go into -- in fact, instead of going 

through my memorandum to keep -- for the sake of time, I 

want to respond to the memo that came in yesterday.  I 

didn't get a chance to see it until late last night -- and 

just reply to that.  Because, actually, the public 

importance exception is one of our theories that we fall 

under, and my memorandum is full of the reasons that we 

do.  But, for the sake of time, I want to go ahead and 

answer the Denson case that was used, because I found, in 

reading through it closely, this case actually helps us in 

showing we got standing.

This is a case that was -- a Supreme Court certified 

question and it really came down to the issue -- it was a 

3M shop case that involved a DUI death and good 

Plaintiff's lawyers trying to find where the deep pockets 

are.  Went all the way through the dram shop, there was an 
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insurer through the insurance company.  And so that's the 

sort of nature of the type of case that came in when -- as 

we were talking about the issue of standing on this.

And within this, the courts did opine -- I'm going 

to give this to the -- to the other side -- that 

generally, when a statute does not expressly create civil 

liability, no private cause of action exists.  But then it 

goes on specifically to say there are two parts of the way 

it's implied in the statute, and that's -- this goes on to 

other cases as well to back this up.

Number one, the essential purpose of the statute is 

to protect the kind of harm the plaintiff has suffered, 

and number two, he's a member of the class the statute 

intended.

They also mention too, by the way, it's sort of a 

difference in the Denson case than ours that legislation 

and derogation of common law must be strictly construed.  

I mean, in their case, again, we're talking about a DUI 

death going all the way up to an insurance company, and 

the issue was that the insurance company didn't report a 

lapse with the bar's insurance.  So clearly, again, good 

Plaintiff's lawyer is doing all they can, but it was 

completely disconnected, no privity, nothing like our case 

as far as the harm and the damage.

And we believe, actually, we fit in these two 
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categories, the Petitioners.  The memorandum expresses 

more than just the public exception doctrine, and the key 

thing is that, if you look at the Pinckney opinion, the 

Supreme Court upholding constitutionality of the Heritage 

Act, it's kind of interesting because this is what comes 

into play with the Heritage Act is that there were -- as 

the Supreme Court knows in the Pinckney opinion, there 

were negotiations, there were quid pro quos, and there was 

trade-offs to satisfy different groups, including taking a 

statue off to put in a house -- the grounds of the State 

House and also building a civil rights memorial.

If you look in the Heritage Act that was developed 

at the same time, it specifically talks about memorials to 

African-Americans and Native Americans along with the 

wars.  Based on what the Supreme Court talks about, there 

were two groups of people that were being protected -- 

there were special groups -- and could be harmed by local 

governments, like what Charleston did here, within weeks 

of Kingstree riots going up to three weeks later, making a 

vote, and hours later, tearing down a monument without 

going to seek any kind of deviation of the charitable 

trust, that's what the Heritage Act was meant to prevent.

I would say, too, as we go into the issue of the 

Heritage Act and at least the position that the other side 

is taking, is that the Heritage Act is solely for wars in 
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the first part of the Heritage Act, and it really -- as my 

memorandum makes clear, that's preposterous -- it was 

intended.  There's almost no monuments to the wars 

themselves.  People die in wars and wars are terrible, and 

even the banner they took off the top of the State House 

to put in the grounds was not a war.  So it doesn't go 

that clear.

But I will say this, that in considering the public 

importance exception, there are answers -- there are 

things that need to be answered.  The Pinckney decision 

wasn't long ago, and I can't think of any other Heritage 

Act cases that's been brought.  There's very little case 

law telling people what falls under the Heritage Act.

But a key thing again is, is it's our client's 

fallen into it.  And if you look at our clients, they're 

not just members of the general public.  The Board of 

Field Officers was right there at the inception.  They 

gave a piece of land to the ladies who put together all 

the money in the monument.  They gave them that piece of 

land.  And it will become important in the second part of 

the Heritage Act that that becomes something that deals 

with the Heritage Act.  They gave a piece of land.  They 

put it up.  They basically controlled it for all the years 

until the City finally took it down, so intricately 

involved within it.
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They suffered harm.  They have suffered the harm 

to -- a change to Marion Square, which they own, even 

though reputations and the expectation they would help 

honor the trust themselves, all those things that fall 

into how they come into play.  There's reputational 

damage.  My clients, again, are the descendents.

I believe that the legislature intended to protect 

those who cared about history, particularly that 

associated with Civil War, particularly, in this case, 

people who are family members of historical statues and 

other memorials.

But, in the alternative, there's the second piece of 

the Heritage Act, and that goes into issues of renaming 

within structures, and this becomes important because it's 

not as simple as John C. Calhoun.  I would tell you to go 

and read the affidavits.  John F. Kennedy writes he's one 

of the top five senators in U.S. history, one of the most 

important senators, so it is a piece, but it also goes 

into the issue that he was one of the top members of 

Congress to help hold the union together in the War of 

1812, you know, build up the army that was fought in the 

Mexican-American War, he was intricately involved in that.  

So there's a number of things that put him under that.  

But, additionally, when the City decided to just, 

within hours of the vote, take a crane out, crush the 
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monument, destroy the monument, take the statue off on the 

very top -- had to put it somewhere; you couldn't just 

destroy it with a crane -- they quitclaim deeded the land 

that was there back to the board.

So, number one, they're intricately involved, 

Heritage Act-wise; and secondly, that arguably became a 

rededication.  The land there was dedicated to John C. 

Calhoun.  And if you read the Heritage Act, it becomes 

very clear that a structure, if it's named after a 

historic figure or event, is renamed or rededicated.  It 

wasn't renamed necessarily, but you have another problem 

which is that Marion Square itself was named after General 

Francis Marion, Revolutionary War hero, and that changed 

the -- it rededicated taking Calhoun off.

So it's theories.  And I understand right now we 

have alternate theories that we have to bring standing to 

help protect the statue, but each one of these theories is 

backed by arguments. 

THE COURT:  Respectfully, I want to hone you in on 

the fact -- I understand you got your positions and you're 

passionate about that.  This is a motion to dismiss that I 

can only consider on the pleadings and the statute, so if 

you could just focus on that, that would be appreciated 

and we can cut to the chase.

As I mentioned, I have several other hearings that 
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we're far, far behind on due to the fact that this was 

only allotted a 30-minute time slot and we have been going 

about an hour, but go ahead.  

MR. CONNOR:  Well, Your Honor -- and I appreciate 

that, and the other side gave the time and they used up 

the half hour, so thank you, though.  I'll do my best.

The "among others."  The Charitable Trust Act 

provisions allow for not just the settlor, which, in this 

case, would have been the Ladies Calhoun Society that 

dissolved when they gained things in trust but also the 

trustee.  The trustee is the City who destroyed the 

monument and warehoused the statue somewhere and it's 

never -- and tried to (indiscernible). 

So those two parties, it does leave "among others," 

not just the attorney general.  And I can't think of 

another party but the Board Of Field Officers who is more 

intricately involved and would have been intended to help 

those charitable trusts.

I'd just take you to what was said within the 

Charitable Trust to just show -- because it's important 

for this piece, but "The City accepts the high honor and 

responsibilities which involves pledges (indiscernible) to 

watch over and keep as a priceless treasure in sacred 

trust."  They had a charitable trust with the statue.  

They destroyed the statue.  They have got the monument -- 
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or destroyed the monument, got the statue in a warehouse, 

and, at this point, they want -- one of the issues of the 

whole thing is we believe that the inequitable deviation, 

which is a concept they could use within Charitable Trust; 

they should have gone to the Courts, sought some kind of 

deviation saying they can't stay in Marion Square but 

where can we put it?  Instead, they destroyed most of it.  

They left the statue in a warehouse; we don't know where 

it is.  They claim they're making plans but we're not part 

of it.  The Petitioners have reached out to say let's come 

to an agreement.  It's probably -- I mean, they're going 

to be reasonable in what needs to happen, but, right now, 

the concern is what's happened since then.  So equitable 

deviation.

On the issue of the attorney general, this was 

debated.  We did leave in the mandamus.  Part of the issue 

is, is the other side would have you believe that the 

attorney general is the only party that can enforce either 

the Heritage Act or Charitable Trust, despite the "among 

others."  And so we're stuck with, "Okay, if you take that 

position, then the only thing we have is to be able to -- 

on a mandamus -- to force the attorney general to come in 

on a Charitable Trust Act.  And that's one -- right now, 

he did make his opinion about the Heritage Act, but for 

judicial economy, we -- assume that we do the motion to 
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dismiss, as they did last time, without an answer; we 

assume that part will be the mandamus.  If we're 

grandstanding this case, we plan to not even serve -- we 

will dismiss the attorney general, and we'll take this 

forward with our standing.

Again, if you go through the memorandum, we have 

plenty of grounds under the public importance exception.  

We believe it applies here.  Even if the Court is on the 

line -- on the fence about which way to go, I would say 

there's so many public importance exception issues, which 

I have outlined in the memorandum, that talk about the -- 

giving guidance to future South Carolinians.  There's very 

little case law.  There's a lot of issues that come up 

within this.

I would just repeat a couple of things that came -- 

you can see them in the affidavits.  You know, John F. 

Kennedy, again, called Calhoun one of the five most 

important senators, and, as you'll see, one of the top 

historians has said Calhoun was also perhaps the most 

original influential political philosopher in American 

history, intellectually shaped the debates of his time, in 

other words, the most significant and consequential in 

South Carolina and American -- South Carolinian and 

America history.  

This kind of case will not come up against.  The 
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idea of frivolous lawsuits is not there.  It didn't come 

up until it was forced into by my clients.  There's a lot 

of questions that need to be answered, and we believe, 

again, under the two-prong test, that they do fall under 

the protected categories for moving them forward.

I'm not even going to answer the issues about the 

other states.  I would just point out that states, during 

a certain time in 2020, made some decisions that many 

would find very precipitous.  I think the one here, how 

quickly the monument was destroyed really ties into a lot 

of what was going on.  And we don't need that again in 

South Carolina.  We don't need to see Thomas Jefferson 

coming out of the City Hall in New York and things of that 

nature, which will happen if we don't send a guidance out 

about how to handle the statute.

And I'll just -- would ask the Court to deny the 

motions -- the respondents' motion to dismiss, just, 

again, to allow for these important issues to be ironed 

out by future -- for future generations.  

MR. DERFNER:  Your Honor, I can just take 30 

seconds, if you don't mind. 

THE COURT:  About 30 seconds will be fine.  And I 

don't want to -- utmost respect to everybody involved; 

it's just, you know, my -- I have got to also respect the 

time of the other attorneys here.  Go ahead.  
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MR. DERFNER:  Number one, we do not in any way mean 

to disparage John C. Calhoun.  That is not what this case 

is about.

Number two, we would ask the Court to take judicial 

notice, since it's not in the record, of the attorney 

general's answer in the first case; that I think the Court 

can take judicial notice of its own records, including 

pleadings.

Paragraph 28 of the attorney general's answer in the 

first case gives his position on the Heritage Act.  And, 

number three, just one clarification.  I think, in terms 

of terminology, the statue of John C. Calhoun is what was 

given in 1898.  The City later added about a 100-foot 

pedestal -- not pedestal, pole -- column on which the 

statue rested.  And to the statue is still intact.  The 

pedestal, which was erected later, is what doesn't exist 

anymore but nobody -- that's not integral to the statutes.  

That's my 30 seconds.  Thank you, Your Honor. 

MR. VARNADO:  And just literally 15 seconds is that 

same piece of ground, which we consider part of the 

structure, was then deeded back without Calhoun there.  So 

that whole piece, I would say, runs into the Heritage Act.  

Thank you, Your Honor.  

THE COURT:  Sure.  All right.  Thank y'all so much.  

Obviously, I'll have to dig into our briefs and the case 
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law you cited and let you know if I need anything else.  

Okay?  

MR. DERFNER:  Thank you. 

MR. VARNADO:  Thank you, Your Honor. 

THE COURT:  All right.  Thank you.  You're free to 

leave.  

(The above matter concluded.) 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF CHARLESTON 

IN THE COURT OF COMMON PLEAS 

 

NINTH JUDICIAL CIRCUIT 

Board of Field Officers of the Fourth Brigade, 

Mark Calhoun, F. Preston Wilson, and 

Andrew Pickens Calhoun, 

                                                        

Petitioners,  

V. 

Members of City Council of The City of 

Charleston, South Carolina, Caroline Parker, 

Kevin Shealy, Jason Sakran, Robert M. 

Mitchell, Karl L. Brady, Jr., Stephen Bowden, 

Peter Shahid, Jr., Michael S. Seekings, Perry 

K. Waring, William Dudley Gregorie, and 

Ross A. Appel, and The City Of Charleston, 

South Carolina, The Honorable Alan Wilson, 

Attorney General For the State of South 

Carolina, the Honorable John Tecklenburg, 

Mayor of the City of Charleston, South 

Carolina, 

                                                    

Respondents. 

 

CASE NO:  2022-CP-10-05123 

 

 

 

POST HEARING  

SUPPLEMENTAL MEMORANDUM 

SUBMITTED BY  

LEAVE OF THE COURT 

 

PETITIONERS’ REPLY TO THE CITY OF CHARLESTON: 

              Prior to the motion to dismiss hearing, Respondents filed a Reply memorandum to 

Petitioners’ Memo in Opposition, and the Petitioners had insufficient time to file a written Reply 

and therefore planned to answer it fully during the hearing. Respondents requested 30 minutes for 

the hearing, and used nearly the entire 30 minutes before Petitioners could respond.  
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Respondents spent substantial time summarizing the procedural aspects of this matter 

going back as far as to the filing and amendments of an earlier case (which did not include some 

of the Petitioners). This procedural summary required answer by Petitioners to correct the record, 

which left little time to argue the relevant points. By the time counsel for Petitioners was able to 

address the merits, his time was limited due to the above. Counsel for Respondents requested to 

submit documents after the hearing and was granted leave to do so without exception (and filed 

documents beyond that request). Counsel requested the Court’s leave to submit this supplemental 

reply memorandum, and appreciates the Court’s permission to properly respond. 

           Respondents’ argument against Petitioners’ standing is predicated on the recent decision 

(Certified Question) by the South Carolina Supreme Court, Denson v. National Cas. Co., 439 S.C. 

142, 886 S.E.2d 228 (2023). According to Respondents, the opinion of the Supreme Court in this 

case went against Petitioner’s arguments for standing for both the Heritage Act action and 

Charitable Trust action under S.C. Code Section 62-7-4-5(C). However a close reading of the 

Denson opinion, furthers the argument that Petitioners have a private right of action under a statute 

based on the two-part test from Denson (see below). This is in addition to arguments for standing 

under the Public Importance Exception. 

          First, it is important to note the difference in fact pattern between Denson and this case, as 

the differences assist with Petitioners’ arguments the Court should not strictly construe the statutes 

for Heritage Act and Charitable Trust. Denson was a dram shop case involving a DUI death. 

Plaintiff counsel in the case alleged negligence per se against the insurance company for the bar 

which served the drinks to the drunk driver. The bar’s insurance coverage had lapsed and yet the 

insurance company failed to report the lapse which was required by statute. The certified question 
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for the SC was whether negligence per se would apply. In answering that question the Court opined 

about standing when a statute does not expressly create civil liability.  

           The court opined that “Generally, when a statute does not expressly create civil liability no 

private cause of action exists” and then went on to offer the exceptions. According to the Court, a 

statute can imply a private cause of action by a two-party test:  

1. The essential purpose of the statute is to protect from the kind of harm the plaintiff has 

suffered. 

 2. That he is a member of the class the statute is intended to protect. 

 

It’s important to note that the Court also opined that “Legislation in derogation of common 

law must be strictly construed.” As so, conversely, legislation not in derogation of common law 

need not be strictly construed. We ask the Court to take judicial notice that neither the Heritage 

Act nor the Charitable Trust Act are in derogation of common law, particularly within the context 

of the Calhoun case. 

            Petitioners meet the said two-part test for standing, particularly as their statutes should not 

be strictly construed. Critical to the two-part test to Petitioners’ arguments is the Pinckney opinion 

of the Supreme Court upholding the constitutionality of the heritage act. The Pinckney opinion 

described in detail the quid pro quos for both sides of the Confederate Battle Flag issue within the 

Legislature. The Court makes clear the Heritage Act was formed and passed due to compromises 

from both sides for protection of competing groups or classes of people. 

          Of note, A Civil Rights memorial was to be created on state grounds in exchange for the 

moving of the Confederate battle flag on State House grounds. The Court noted that the Heritage 

Act provided for special protection of African American and Native American 

Monuments/Memorials. The Supreme Court specifically recognized these two groups did not 
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include other groups (in apparent violation of equal protection), and yet recognized the uniqueness 

of those groups in the context of this debate. This was another quid pro quo for the group protected 

by the Heritage Act which includes Petitioners. By Legislative intention, the Heritage Act was to 

protect the class of people who appreciate and value South Carolina history, including history 

connected to memorials associated with the Civil War, other wars, or South Carolina historic 

figures like John C. Calhoun.   

            The Petitioners as the family of John C. Calhoun and the Board of Field Officers 

(organization intertwined with the history of Calhoun and the Calhoun Monument) are part of a 

class harmed in the way the legislature sought to protect under the Heritage Act. Specifically, 

Petitioner descendants were harmed by the reputational damage to their family name/reputation 

when the monument was destroyed and the statue warehoused. A year and a half later, they were 

further harmed with the publicized plans to send the statue to LAXART in California for ridicule, 

which generated the lawsuit. Petitioner Board of Field Officers was harmed by the loss of a 

historical attraction of great value to Marion Square property and the board’s reputation as 

protectors of the Charitable Trust. 

            With regards to the Charitable Trust cause of action and standing, our clients meet the said 

two-pronged test of Denson, in addition to our earlier arguments about why Petitioners, 

particularly the Board of Field Officers, have standing under the caveat “among others” of SC 

Code Section 62-7-405(c). The Charitable Trust Act expressly includes a private right of action to 

the parties to the creation of the Trust, “among others”. It also impliedly includes a private right to 

our clients in a class of people intended to be benefited by the Charitable Trust. Those who have a 

unique connection to the Charitable Trust, like the family members, and whose family 

name/reputation can be harmed if the Trust is violated. The Board of Field officers was even more 
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uniquely associated with the Charitable Trust and even more uniquely harmed by the abrogation 

of the trust.  

           Petitioners such as the Board of Field Officers who are the direct beneficiaries of a trust are 

among those contemplated to be protected by the statute, particularly as this statute is not to be 

strictly construed as per Denson. The Charitable Trust could not have been established without the 

Board providing the real property for the Calhoun monument/structure. It could not have been 

protected and maintained for the more than century of its existence without those said Petitioners. 

Lastly, the real estate provided as part of the Trust was transferred back to the Petitioners after the 

monument was removed. If Petitioners are not included in “among others”, it begs the question of 

who else could possibly fit that description.  

           The two part test in Denson bolsters the conclusion that is already clear under the Public 

Importance reasoning of Pinckney.  The Denson decision does not overrule Pinckney but instead 

supports the granting of judicial review in this current matter. With that, our many arguments for 

the Public Importance Exception made in in our Memorandum in Opposition should supplement 

the two-part Denson test. This is because the said Denson Decision leaves open other 

considerations, Public Importance Doctrine, and when the Legislation is not in derogation of 

common law and not to be strictly construed. 

           Last notes:  At the end of the Motion to Dismiss hearing, Counsel for Respondents claimed 

Paragraph 28 of the Attorney General’s Answer to the previous lawsuit of this matter asserted that 

the Heritage Act does not apply in this matter. The hearing ended right after this assertion, without 

any time to verify. Paragraph 28 does not exclude a court determination this case falls under the 

Heritage Act if it is considered a rededication (of which Petitioners have argued in our 

Memorandum in support). 
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FINAL NOTE ABOUT SC ATTORNEY GENERAL: Counsel for Respondents questioned 

why Petitioners haven’t served the Attorney General. Answer is as follows: Petitioners’ primary 

position is having standing to bring the claims. In the alternative, we have included our Mandamus 

claim. Respondents were expected to bring a Motion to Dismiss. We reasonably assumed they 

would seek to dismiss both individual standing and Mandamus. If Petitioners’ standing is upheld, 

we plan to Dismiss the Mandamus action and AG if the Court has not dismissed it. Petitioners’ 

counsel believed it within due diligence to name the Attorney General and Mandamus, but with 

the Attorney General already having answered previously (court has a copy), we did not believe 

judicial economy was best served by serving the Attorney General before the motion to dismiss. 

      

 Due to the foregoing reasons, it would be absolutely inappropriate to dispose on a 

motion to dismiss a case of such weighty and complex nature, and of such great public 

importance prior to a full opportunity for discovery and development of issues. 

 

 

 

VARNADO LAW FIRM, LLC. 

 

s/ Robert B. Varnado  

Robert B. Varnado SC Bar # 07858 

Post Office Box 387 

Charleston, SC 29402  

rvarnado@varnado-law.com 

Attorney for the Petitioner:  

Board of Field Officers 

 

 

 

BILL CONNOR LAW FIRM, LLC. 

 

s/ William M. Connor, V                                  

William M. (Bill) Connor, V, S.C. Bar 71928 

1408 Russell Street, Suite 11 

Orangeburg, SC 29115 

P:  803-937-5571 / F:  803-937-6647 

office@billconnorlaw.com 

Attorney for the Petitioners: 

Mark Calhoun, F. Preston Wilson, &  

Andrew Pickens Calhoun 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF CHARLESTON 

 

IN THE COURT OF COMMON PLEAS 

 

NINTH JUDICIAL CIRCUIT 

BOARD OF FIELD OFFICERS  

OF THE FOURTH BRIGADE,  

MARK CALHOUN, 

F. PRESTON WILSON,  

ANDREW PICKENS CALHOUN, 

 

PETITIONERS, 

VS. 

MEMBERS OF CITY COUNCIL OF THE CITY 

OF CHARLESTON, SOUTH CAROLINA, 

CAROLINE PARKER, KEVIN SHEALY, 

JASON SAKRAN, ROBERT M. MITCHELL, 

KARL L. BRADY, JR., STEPHEN BOWDEN, 

PETER SHAHID, JR., MICHAEL S. SEEKINGS, 

PERRY K. WARING, WILLIAM DUDLEY 

GREGORIE, AND ROSS A. APPEL 

AND THE CITY OF CHARLESTON, SOUTH 

CAROLINA, THE HONORABLE ALAN 

WILSON, ATTORNEY GENERAL OF THE 

STATE OF SOUTH CAROLINA, AND THE 

HONORABLE JOHN TECKLENBURG, 

MAYOR OF THE CITY OF CHARLESTON, 

SOUTH CAROLINA, 

RESPONDENTS. 

 

CASE NO.: 2022-CP-10-05123 

 

 

 

 

 

 

PETITIONERS’ MOTION  

TO RECONSIDER ORDER 

GRANTING DISMISSAL 

 

 

Petitioners respectfully submit this Motion for Reconsideration pursuant to rule 59(e), SCRCP. 

Petitioners show the court as follows:  

 

LAW: 

 “A motion under Rule 59(e) long has been viewed as ‘motion for reconsideration’ despite the 

absence of those words from the rule.” Elam v. S.C. Dep't of Transp., 361 S.C. 9, 21, 602 S.E.2d 

772, 778 (2004). “The purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request 

the trial judge to ‘reconsider matters properly encompassed in a decision on the merits.’” Arnold 
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v. State, 309 S.C. 157, 172–73, 420 S.E.2d 834, 842 (1992) (quoting Budinich v. Becton 

Dickinson and Co., 486 U.S. 196, 200, 108 S.Ct. 1717, 1720, 100 L.Ed.2d 178, 184 (1988)). As 

a result, “a party is usually allowed to ask the court to reconsider its decision even if it means 

rehashing all or part of an argument previously presented.” Elam, 362 S.C. at 21, 602 S.E.2d at 

778-9. Thus, a motion for reconsideration is “one final chance not only to call the court’s attention 

to a possible misapprehension of an earlier argument, but also to revisit a previously raised 

argument.” Id. (emphasis added) 

 

ARGUMENTS: 

          The Petitioners respectfully request the court vacate its order granting Respondents’ 

dismissal of all causes of action of the Petition (with the exception of Mandamus of the Attorney 

General) for the following reasons: 

1. In framing the status and identity of the Petitioners, the Court begins with a 

“Relevant Background” with the verbatim (and erroneous) description 

Respondents used in their memorandum and proposed order requested of the court 

to marginalize Petitioners as solely members of the public: “Several members of 

the general public – three individuals and a fraternal organization – asked this 

Court to order the City to restore the statue. They allege in three causes of action 

that its removal violated the South Carolina Heritage Act as well as state charitable 

trust law, and that they as members of the general public are entitled to be the 

enforcers of the law.”  This becomes critical as Court’s decision not to grant 

standing continuously reverts back to the Petitioners being alleged to be members 

of the General public and nothing further. No part of the ruling attempts to 
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distinguish the two separate Petitioners, each represented by separate counsel and 

having different ground of standing. One of two Petitioners, Board of Field 

Officers of the Fourth Brigade, was the organization which provided the real 

property at the site of the Calhoun Monument at the inception of the Charitable 

Trust, controlled and maintained the area of the monument at Marion Square, and 

was quit claimed the real property provided from the City when they tore down 

the monument. Identifying this Petitioner as solely a “fraternal organization” in 

relation to the Monument and Marion Square and calling this Petitioner solely a 

member of “the general public… entitled to be enforcers of the law” and 

indistinguishable from the descendants of Calhoun is not only factually incorrect 

but creates a false basis to deny standing, particularly with regards to the 

Charitable Trust Act (see below). 

2. Further, this order as currently written could have a severely negative precedential 

impact on future standing cases in the state by demanding a “private right of action” 

clause in legislation for standing.  Were this ruling to be accepted by other courts as a 

correct statement of law of standing, neither Pinckney nor any of a long line of 

declaratory judgment cases would be allowed as precedence, because the issues they 

raised did not involve statutes with a “private right of action” clause. In a just-published 

Court of Appeals case dealing with the issue of Standing, the South Carolina Court of 

Appeals held: “To bring an action in South Carolina, ‘a party must possess standing 

either 'by statute, through the principles of constitutional standing, or through the public 

importance exception.’ S.C. Dep't of Soc. Servs. v. Boulware, 422 S.C. 1, 7, 809 S.E.2d 

223, 226 (2018) (quoting Youngblood v. S.C. Dep't of Soc. Servs., 402 S.C. 311, 317, 
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741 S.E.2d 515, 518 (2013)).” Davis v. Connelly, 2024-UP-006, Appellate Case 2020-

001348 (S.C. App. Jan 03, 2024). This did not acknowledge the Petitioners arguments 

for public importance exception or principals of constitutional standing, but solely 

repeated the Respondents’ incorrect assertion that Petitioners lacked standing under the 

private right of action analysis. Precedence does not and should not require a private 

right of action clause as the sole means of standing. 

 

Further, the Court doesn’t answer the Petitioners’ arguments for why even the Supreme 

Court’s Denton opinion, used by Respondents to allegedly further their arguments, 

would allow for standing. Beyond principles of constitutional construction or the public 

importance exception, according to the Court in Denton, a statute can imply a private 

cause of action by a two-party test: 1. The essential purpose of the statute is to protect 

from the kind of harm the petitioners have suffered. 2. That he is a member of the class 

the statute is intended to protect. It’s important to note that the Court also opined that 

“Legislation in derogation of common law must be strictly construed.” Conversely, 

legislation not in derogation of common law need not be strictly construed. Neither the 

Heritage Act nor the Charitable Trust Act are in derogation of common law. Petitioners 

meet the said two-part test for standing under the Denton analysis. Critical to the two-

part test to the Calhoun casd is the Pinckney opinion of the Supreme Court upholding 

the constitutionality of the heritage act. The Pinckney opinion described in detail the 

quid pro quos for both sides of the Confederate Battle Flag within the Legislature. The 

Court asserts the Heritage Act was formed and passed due to compromises from both 

sides for protection of competing groups or classes of people. Of note, A Civil Rights 
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memorial was to be created on state grounds in exchange for the moving of the 

Confederate battle flag on State House grounds. The Court noted that the Heritage Act 

provided for special protection of African American and Native American 

Monuments/Memorials. The Supreme Court specifically recognized these two groups, 

did not include other groups (in apparent violation of equal protection), and yet 

recognized the uniqueness of those groups in the context of this debate. This was 

another quid pro quo for the group protected by the Heritage Act which includes 

Petitioners. By Legislative intention, the Heritage Act was to protect the class of people 

who appreciate and value South Carolina history, including history connected to 

memorials associated with the Civil War, other wars, or South Carolina historic figures 

like John C. Calhoun. The Petitioners as the family of John C. Calhoun and the Board of 

Field Officers (organization intertwined with the history of Calhoun and the Calhoun 

Monument) are part of a class harmed in the way the legislature sought to protect under 

the Heritage Act. Specifically, Petitioner descendants were harmed by the reputational 

damage to their family name/reputation when the monument was destroyed and the 

statue warehoused. A year and a half later, they were further harmed with the publicized 

plans to send the statue to LAXART in California for ridicule, which generated the 

lawsuit. Petitioner Board of Field Officers was harmed by the loss of a historical 

attraction of great value to Marion Square property and the board’s reputation as 

protectors of the Charitable Trust. 

3. In dismissing the Heritage Act claim, the Court permitted the Respondent’s 

erroneous assertion, “The Court also notes that when the statue was removed in 

2020, the Attorney General issued an opinion that the City’s action did not violate 
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the Act.” The Attorney General did not issue an opinion the City did not violate 

the Act. The Attorney General made a personal video statement (also transcribed 

in the Post and Courier in an article about the Statue). On July 25, 2020, the 

Attorney General issued an opinion about the Constitutionality of the Heritage 

Act, but not about the Calhoun Monument removal. Please note below that the 

Attorney General stated he would focus on the Constitutionality of the Heritage 

Act. The following was the conclusion of the Attorney General’s statement to the 

media in Charleston: “Our Legal Analysis of the law’s ambiguity, coupled with 

the organization's understanding from the City of Charleston that it would protect 

and care for the statue until a suitable place was found for it led us to the decision 

not to file a legal challenge at this time but instead to focus on the overall legal 

defense of the Heritage Act”. In Paragraph 28 of the Attorney General’s answer to 

the first lawsuit brought against Respondents over the removal of the Calhoun 

Statue, the Attorney General asserted that a court could find that the removal of 

the Calhoun Monument violated the “rededication” provision of the Heritage Act. 

4. In dismissing the Charitable Trust Claim, the Court permitted Respondent’s 

erroneous assertion Petitioners justified their standing upon: “since two of the 

petitioners (Preston Wilson and Mark Calhoun) are part of “the people of South 

Carolina” as residents of South Carolina, they have standing to bring this action.” 

As the arguments and memorandum make clear, Petitioners distinguished 

themselves as descendants of Calhoun and the treasurer of the Settlor of the trust, 

and emphasized the better grounds for standing of the Board of Field Officers of 

the Fourth Brigade. As noted above, this party’s standing claim went well beyond 
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the flippant marginalization of being solely “the people of South Carolina”. The 

Board was an integral part of the Charitable Trust from the beginning to the end 

in the 19th century until now. It provided real property for the Monument’s 

placement and stood watch over the monument for over a century. In its role of 

“housing” the monument of Marion Square, the public looked to this party in the 

care of the Trust and monument, as the Fraternal Organization continually 

contributed to the display and care of the monument by taking care of the land 

which surrounded it and providing ingress and egress to access the monument.  

5. In dismissing the fourth cause of action, the Court approved the Respondent’s 

erroneous assertion with regards to the promise of the Board’s input on the future 

placement of the Calhoun Monument: “There is no allegation that the City denies 

such an agreement or threatens to violate it.” The Court provides no justification 

for the Respondent’s publicized plans to send the Calhoun statue to Los Angeles 

to the LAXART exhibit to be demeaned, generating the start of litigation in 

December 2021 to prevent the transfer of the statue to LAXART. Nothing prevents 

the Respondents from arbitrarily transferring the Calhoun statue to another such 

location to be dishonored. 
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CONCLUSION: 

For the reasons outlined above, Petitioners respectfully request the Court vacate its order 

dismissing all causes of action (except Mandamus of the Attorney General) and dismiss 

Respondents’ motion. 

 

 

Bill Connor Law Firm, LLC 

January 11, 2024                s/William M. (Bill) Connor, V 

William M. (Bill) Connor, V 

S.C. Bar No. 71928 

1408 Russell Street  Suite 11 

Orangeburg SC 29115 

803-937-5571 (Tel) 

803-937-6647 (Fax) 

office@billconnorlaw.com 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASE NO.: 2022-CP-10-05123

Board of Field Officers of the Fourth )
Brigade, Mark Calhoun, F. Preston Wilson, )
And Andrew Pickens Calhoun, )

)
Petitioners, )

)
v. )

)
Members of City Council of The City of )
Charleston, South Carolina, Caroline Parker,)
Kevin Shealy, Jason Sakran, Robert M. ) CITY OF CHARLESTON RESPONDENTS’
Mitchell, Karl L. Brady, Jr., Stephen ) OPPOSITION TO PETITIONERS’ MOTION
Bowden, Peter Shahid, Jr., Michael S. ) FOR RECONSIDERATION
Seekings, Perry K. Waring, William Dudley )
Gregorie, and Ross A. Appel, and The City )
of Charleston, South Carolina, The )
Honorable Alan Wilson, Attorney General )
of the State of South Carolina, and the )
Honorable John Tecklenburg, Mayor of the )
City of Charleston, South Carolina, )

)
Respondents. )

____________________________________)

The Court has correctly held that the Attorney General, not private citizens, is the one who

may bring a claim under the Heritage Act or the S.C. Trust Code. Petitioners’ Rule 59 motion is

no more than a request that the Court change its well-considered decision.

Wherefore, Petitioners’ Rule 59 motion should be denied.
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January 22, 2024 Respectfully submitted,

s/Armand Derfner
Derfner & Altman, LLC
Armand Derfner
Jonathan S. Altman
575 King Street, Suite B
Charleston, SC 29403
aderfner@derfneraltman.com
jaltman@derfneraltman.com
Telephone: (843) 723-9804

Cultural Heritage Partners, PLLC
William J. Cook
4370 Spring Island
Okatie, SC 29909
will@culturalheritagepartners.com
Telephone: (843) 801-3366

Monoc Law, LLC
Kathleen F. Monoc
77 Grove Street
Charleston, SC 29403
katie@monoclaw.com
Telephone: (843) 790-8910

Julia P. Copeland, Corp. Counsel
The City of Charleston
50 Broad Street
Charleston, SC 29401
copelandj@charleston-sc.gov
Telephone: (843) 724-3730

Attorneys for Respondents The City of
Charleston, South Carolina and the individual
City of Charleston officials named herein
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[Transcrip*on of Deed: by Dr. Chris Rucker.] 

             
            467 

Board of Field Officers 

Fourth Brigade SCVI 

 To       Conveyance 

The Ladies Calhoun Monument Associa*on 

 

The State of South Carolina 

 Know all men by these presents that the Board of Field Officers of the Fourth Brigade 
South Carolina Volunteer Troops a body Corporate and under by virtue of the laws of said state 
in considera*on of the sum of five dollars to them in hand paid at and before the sealing of 
these presents by The Ladies Calhoun Monument Associa*on also a body corporate under and 
by virtue of said Laws ( the receipt of which is hereby acknowledged) have granted bargained 
sold and ___ed and by these presents do grant bargain sell and _____ unto the said the Ladies 
Calhoun Monument Associa*on their successors and assigns.  

All that certain piece or tract of land situate lying and being in Charleston and being a 
part of Marion Square thirty six feet square the center of which square shall be in the center of 
the main drive from Calhoun Street to the great gate of the Citadel and one hundred and ten 
feet (110 W) from the present inside curbage of the pavement of Calhoun Street the shape of 
this piece of land being a square. 

 Together with all and singular the rights, Members, hereditaments and appurtenances to 
the said premises belonging or in any wise incident or appertaining.  

 To have and to hold all under singular the said premises before men*oned unto the said 
The Ladies Calhoun Memorial Associa*on their successors and assigns forever subject 
nevertheless to the following trusts and condi*ons, that is to say: The said lot, piece or tract of 
land shall be used for the purpose of a site for the Calhoun Monument about to be erected by 
the said The Ladies Calhoun Monument Associa*on and should at any *me hereaWer the said 
lot, piece or tract of land cease to be used for the purpose aforesaid thereupon and thereaWer 
all the rights *tle interest [in trust] or claim of every kind and nature whatsoever of the said The 
Ladies Calhoun Monument Associa*on their successors and assigns in and to this land shall 
cease and _det_______ and the said land shall re_________ back in the said Board of Field 
Officers of the Fourth Brigade South Carolina Volunteer Troops their successors or assigns as 
though this deed had not been executed. Provided that in case said monument shale at any 
*me be destroyed by any casualty this right and *tle hereby conveyed shall remain and 
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con*nue in full force on said monument being restored with ten years from the date of such 
casualty. But unless said monument shall be restored within said ten years, the said lot, piece or 
tract of land shall revert to and reside absolutely in said Board of Field of officers of the Fourth 
Brigade So.Ca. Volunteer troops their successors or assigns as above provided.  

In tes*mony whereof the said Board of Field Officers of the Fourth Brigade of South Carolina 
Volunteer Troops have hereunto caused their corporate seal to be affixed and these presents to 
be signed by their president and their secretary this seventeenth day of September in the year 
of our Lord one thousand eight hundred and eighty five and in the one hundred and tenth year 
of the sovereignty and independence of the United States of America. 

Signed        T. A. Huguenin 

Etc, etc        Brig. Genl. Cmndg 4th Brigade SCVI 

        & President Board of Field Officers 

        Henry A. DeSausseur 

        Secretary, B of F O 4th Brig SCVI 
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[Transcrip*on of Deed: by Dr. Chris Rucker] 

            469 
             
              

 

The City Council of Charleston 

To       Conveyance 

The Ladies Calhoun Monument Associa*on   

 

The State of South Carolina 

Whereas the Board of Field Officers of the Fourth Brigade South Carolina Volunteer 
Troops by deed bearing date the seventeenth day of September eighteen hundred and eighty 
five have granted and released unto the Ladies Calhoun Monument Associa*on their successors 
and assigns a certain piece or parcel of the grounds known as Marion Square subject to the 
trust and condi*on that said piece or parcel shall be used for the purpose of a site for the 
Calhoun Monument about to by erected be the said The Ladies Calhoun Monument Associa*on 
and whereas the city council of Charleston hath considered and agreed that the said piece or 
parcel of said Square shall be used for the aforesaid purpose. 

Now know all men by these presents that the city council of Charleston in considera*on 
of the presents aforesaid and of the sum of one dollar to it in hand paid by the said The Ladies 
Calhoun Memorial Associa*on at and before the sealing and delivery of these presents hath 
granted and released and by these presents- doth grant and release unto the said The Ladies 
Calhoun Memorial Associa*on all right to the interest and estate which the said City Council of 
Charleston has or might have in and to this piece or parcel of Marion Square which has been 
conveyed by the said The Board of Field Officers of the Fourth Brigade of South Carolina 
Volunteer Troops to the Ladies Calhoun Monument Associa*on as aforesaid- To have and to 
hold the said premises unto the said The Ladies Calhoun Monument Associa*on their 
successors and assigns subject never the less that the premises granted and released shall be 
used for the purpose of a site for the Calhoun Monument to be erected by the said The Ladies 
Calhoun Memorial Associa*on as aforesaid and for no other purpose according to the terms of 
the deed first aforesaid. In tes*mony whereof the said City Council of Charleston has hereunto 
caused their corporate seal to be affixed and these present to be signed by his Honor the Mayor 
of the City of Charleston this sixteenth day of October in the year of our Lord one thousand 
eight hundred and eighty-five and in the one hundred and tenth year of the Sovereignty and 
Independence of the United States of America.  

Signed sealed and delivered      Wm A. Courtenay, Mayor 
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In the presence of        aXest W. W. Simons 

Thomas Frost Jr       clerk of Council 

R. G. O’Neal 

The State of South Carolina 

Charleston County Personally appeared before me R. G. O’Neal who being duly sworn says 
that he saw W. A. Courtenay Mayor of the city of Charleston sign and W. W. Simons Clerk of the 
City Council of Charleston affix the seal of the City of Charleston to the within wriXen deed and 
that he with Thomas Frost Jr. witnessed the execu*on thereof. 

Sworn to before me this sixteenth day of October 1885 R. G. O’Neal 

Received 17 October 1885 
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