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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Heath P. Taylor, Circuit Court Judge

Case No.: 2023-CP-18-00836
App No.: 2024-001811

Devan Chokshi, Individually and as Personal
Representative of the Estate of Freni Hazare,
Deceased, Vatsal Chokshi, Individually and
as Personal Representative of the Estate of
Dhruv Chokshi, Deceased, Respondents,

BIF-Summerville Station, LLC, PAC-
Summerville, LLC, Beach Investment Fund,
L.P, Beach Real Estate Funds, LLC, Beach
Co., Lincoln BP Management, Inc., Lincoln
Property Company National LLC, John/Mary
Does 1-3, Corporations XY Z 1-3, Defendants,

Of which, BIF Summerville Station, LLC, and PAC-Summerville, LLC are the Appellants.
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Dorchester
IN THE COURT OF COMMON PLEAS CASE NO. 2023CP1800836
Devan Chokshi et al Beach Co et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[]other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

10

This matter is before the Court on a motion to strike the Plaintiffs demand for a jury trial. Dhruv Chokshi was not a party to the
lease agreement upon which the motion is based. Accordingly, his personal representative, Vatsal Chokshi, cannot be deemed to
have waived the right to a jury trial. While Freni Hazare did sign the lease agreement, the lease agreement is devoid of any
language indicating the document is binding on the personal representative, heirs, successors or assigns of Frenzi Hazare.
Therefore, Devan Choshi, as personal representative of Freni Hazare, is likewise not a party to the lease agreement. The motion
to strike jury demand is hereby denied. See, North Charleston Joint Venture v. Kitchens of Island Fudge Shoppe, Inc., 307 S.C.
533, 416 S.E.2d 637 (1992)(holding nonparties to a lease agreement were not subject to jury waiver provisions in the lease
agreement).

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/24/2024 .

Christopher J Gramiccioni for Devan Chokshi,Dhruv Chokshi Estate,Freni Hazare
Estate,Dhruv Chokshi,Freni Hazare,Vatsal Chokshi,Devan Chokshi PR,Vatsal Chokshi
PR

Harold L Lichten for Devan Chokshi,Dhruv Chokshi Estate,Freni Hazare Estate,Dhruv
Chokshi,Freni Hazare,Vatsal Chokshi,Devan Chokshi PR,Vatsal Chokshi PR

Olena Savytska for Devan Chokshi,Vatsal Chokshi

Shannon Liss-Riordan for Devan Chokshi,Vatsal Chokshi

Corporations XYZ 1-3

Mary Does 1-3

John Does 1-3 NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2

01

9€8008TdDEZ0Z#ASYD - SYA1d NOWWOD - 431SIHOYOA - Nd 90:7 82 ANl 202 - a3T1d ATTVOINOY.LOA T





Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Dorchester Common Pleas

Case Caption: Devan Chokshi , plaintiff, et al VS Beach Co, defendant, et al
Case Number: 2023CP1800836

Type: Order/Electronic Form 4

IT ISSO ORDERED.

Heath P. Taylor

Electronically signed on 2024-05-24 12:00:53 page 3 of 3
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Dorchester
IN THE COURT OF COMMON PLEAS CASE NO. 2023CP1800836
Devan Chokshi et al Beach Co et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[]other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

This matter is before the Court on Defendants BIF-Summerville Station, LLC and PAC-Summerville, LLC’s motion to alter or
amend the Court's May 28, 2024 order denying their motion to strike. The Court’s prior order as to Dhruv Chokshi and Vatsal
Chokshi remains unchanged. The Court’s prior order with regard to Devan Chokshi and Freni Hazare is hereby amended as
follows: While Freni Hazare did sign the lease agreement which contains a facially valid jury trial waiver, the lease agreement is
devoid of any language indicating the document is binding on the personal representative, heirs, successors or assigns of Freni
Hazare. Conversely, paragraph 1 of the lease agreement specifically provides that the lease agreement applies to the
successors’ in interest or assigns of the owners. Had the drafter of the agreement intended the agreement to survive the death of
Ms. Hazare, it certainly could have included language to that effect.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [O] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 10/03/2024 .

David Shook

Shook & Associates

Shook Associates Architects

JMG Realty LLC

Asset Living South East LLC

SRNG LLC

Corporations XYZ 1-3

Mary Does 1-3

John Does 1-3

Christopher J Gramiccioni for Devan Chokshi,Dhruv Chokshi Estate,Freni Hazare Estate,Dhruv Chokshi,Freni Hazare,Vatsal
Chokshi,Devan Chokshi PR,Vatsal Chokshi PR

Harold L Lichten for Devan Chokshi,Dhruv Chokshi Estate,Freni Hazare Estate,Dhruv Chokshi,Freni Hazare,Vatsal Chokshi,Devan
Chokshi PR,Vatsal Chokshi PR

Olena Savytska for Devan Chokshi,Vatsal Chokshi

Shannon Liss-Riordan for Devan\¢ AR/ 8EHRNEYTIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

See, Kelly v. McCombs, 2019 WL 4052491 (S.C. Ct. App. 2019). Therefore, Devan
Chokshi, as personal representative of Freni Hazare, is not a party to the lease
agreement. The motion to strike jury demand remains denied. See, North Charleston
Joint Venture v. Kitchen of Island Fudge Shoppe, Inc., 307 S.C. 533, 416 S.E.2d 637
(1992)(holding nonparties to a lease agreement were not subject to jury waiver
provisions in the lease agreement).

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Dorchester Common Pleas

Case Caption: Devan Chokshi , plaintiff, et al VS Beach Co, defendant, et al
Case Number: 2023CP1800836

Type: Order/Electronic Form 4

IT ISSO ORDERED.

Heath P. Taylor

Electronically signed on 2024-10-03 12:23:27 page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO.: 2023-CP-18-0836

Devan Chokshi, Individualy and as )
Personal Representative of the Estate of )
Freni Hazare, Deceased; Vatsal Chokshi, )
Individually and as Personal Representative )
Of the Estate of Dhruv Chokshi, Deceased, )

)

Plaintiffs,
V.

BIF- Summerville Station LLC;
PAC-Summerville, LLC; Lincoln BP
Management, Inc.; The Beach Co.; Beach
Company, Inc.; Beach Investment Fund, LP;
Beach Real Estate Funds, LLC; Lincoln

)
)
)
; DEFENDANTS MOTIONTO
)
|
Property Company Commercial, Inc.; )
)
)
)
)
)
)
)
)
)

DISMISS

Lincoln Property Company Commercial
Service Enterprises, Inc.; Lincoln Property
Company National, Inc.; Lincoln Property
Company National, LLC; Lincoln Property
Company No. 177, LTD. Partnership and
John/Mary Does XY Z Corporations,

Defendants.

Defendants BIF-Summerville Station, LLC and PAC-Summerville, LLC, (hereinafter
“Defendants’) by and through their undersigned attorneys, hereby move to dismiss the Plaintiffs
Amended Complaint pursuant to Rule 12(b)(6), SCRCP. This motion is based on the following
separate and independent grounds:

(1) The sole mechanism for alleging atort claim against landlord under South Carolinalaw

isthe South Carolina Residential Landlord Tenant Act (“SCRLTA”), but the Plaintiffs

have failed to allege compliance with the notice provisions of the SCRLTA;
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(2) The Plaintiffs cannot claim the negligent inflection of emotional distress because they
were not bystanders to the events alleged in their Amended Complaint.

Background & Material Facts!

Freni Hazare and her son, Dhruv Chokshi, (“Decedents’), tragically perished in afire that
occurred at the Summerville Station Apartments (the “Apartments’) in Summerville, South
Carolina, on September 29, 2022. At that time, the Decedents were the occupants of Unit B-16,
which is a second-floor unit within Building B at the Apartments. It is undisputed that the cause
and origin of the fire are both unknown. (Am. Compl., filed June 19, 2023, at 1 37.) Despite the
fact that no one knows how or where the fire started, the Decedents' family now brings this action
against BIF-Summerville Station, LLC and PAC-Summerville, LLC, who purchased the
Apartments in 20202, and numerous other parties seeking compensation for negligence and
negligent infliction of emotional distress. Their Amended Complaint, however, failsto sufficiently
state valid causes of action under South Carolinalaw and should be dismissed. Asalleged owners
of the Apartments, the Defendants are landlords, and South Carolina law holds that negligence
claims against a landlord can only be made under the SCRLTA. Further, thelaw is clear that the
right to sue under the SCRLTA does not arise until the tenant has complied with the notice
provisions of the Act and the landlord has failed to appropriately respond. The Plaintiffs do not
allege that either of the Decedents gave any notice of any defects in the building or their unit to

the Beach Defendants, or anyone else, nor do the Plaintiffs allege that any entity failed to respond

1 Except where otherwise indicated, the facts asserted herein are taken from the Plaintiffs Amended Complaint and
asserted as true solely for purposes of thismotion. See Delaney v. First Financial of Charleston, Inc., 426 S.C. 607,
611, 829 S.E.2d 249, 250 (2019) (on review of amotion to dismiss all well-pled allegations are considered true).

2 Despite the Plaintiffs’ allegations that the Defendants purchased the property “in conjunction with” other named
defendants, the Defendants were the sole grantees of the property when they purchased it from PRG Churchill
Commons Associates, LLC. Thisinformation isamatter of public record of which the Court can take judicial notice
as the deed is on file with the Dorchester County Register of Deeds at Book 12985, Page 196. See Rule 201(b),
SCRCE (ajudicially noticed fact must be capable of accurate and ready determination by sources whose accuracy
cannot be questioned); Rule 201(f), SCRE (“Judicial notice may be taken at any stage of the proceeding.”)

2
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to acomplaint by the Decedents. Additionally, the Plaintiffs were not bystanders to the fire or the
deaths of the Decedents, and South Carolina does not recognize negligent infliction of emotional
distress outside of the bystander context.

L egal Standards

Under Rule 12(b)(6) of the South CarolinaRules of Civil Procedure, adefendant may move
to dismiss an complaint based upon the failure to state facts sufficient to constitute a cause of
action. In considering such a motion, the trial court must base its ruling solely on the allegations

of the complaint. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006). If the facts

and inferences drawn from the facts alleged in the Amended Complaint, viewed in the light most
favorable to the non-moving party, would entitle them to relief under any theory, then dismissal
of the action for failure to state aclaim isimproper. 1d.

Argument

Failure to State a Claim as to The South Carolina Residential Landlord Tenant
Act.

The Plaintiffs allege that “Defendants failure to maintain a heathy and safe premises
violates the South Carolina Residential Landlord and Tenant Act., S.C. Code Ann. 88 27-40-220,
27-40-440, 27-40-610, 27-40-630, 27-40-660 and 27-40-910, and the codes incorporated therein
by reference.” Under the SCRLTA, however, “a tenant's rights ‘do not arise until he has given

notice to the landlord and the landlord fails to act within areasonable time.”” Robinson v. Code,

384 S.C. 582, 586, 682 S.E.2d 495, 497 (Ct. App. 2009). The Plaintiffs clamsfail on their face
because the Plaintiffs do not allege, nor can they prove at tria, the Defendants' failure to timely
respond to any written notice from the Plaintiffs or Decedents regarding any issues with the
building. Since the SCRLTA isin derogation of the common law, its provisions must be strictly

construed, and compliance with the written notice provision is a prerequisite that cannot be
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overlooked by this Court. Watson v. Sellers, 299 S.C. 426, 433, 385 S.E.2d 369, 373 (Ct. App.
1989); Robinson, at 587-88, 682 S.E.2d at 497-98.

The Plaintiffs specifically allege that the Defendants had notice of three issues at the
property: (&) malfunctioning smoke detectors, (b) “chronic problems’ with windows becoming
unusable, and (c) alack of reliable fire extinguishers at the property. (Am. Compl., at 154.) The
Plaintiffs allege the Defendants “ chose not to hire additional staff, make necessary repairs or take
any corrective action that would have saved the Decedents’ lives.” (Id., at 155.) The Plaintiffs
do not allege, however, that either Freni Hazare or Dhruv Chokshi ever provided a complaint —
written or otherwise — to the Defendants about any of these issues. Instead, the Amended
Complaint makes vague references to other tenants in unknown apartment units in unknown
apartment buildings complaining on unspecified dates about “myriad other complaints.” (1d., at
54.) The SCRLTA isclear that the tenant making the claim must allege “written notice specifying
the acts and omissions constituting the breach and failure of the landlord to make the necessary

repairs after notice.” Robinson v. Code, 384 S.C. 582, 588, 682 S.E.2d 495, 497-98 (Ct. App.

2009). This has not occurred here and the Amended Complaint must be dismissed.

Even assuming genera notice would suffice, the Plaintiffs Amended Complaint fails
because the Plaintiffs have not alleged a specific notice and failure of the Defendants that actually
caused the Decedents deaths. The Plaintiffs alegations that issues existed in other areas of the
apartments merely invokesthe principle of resipsa loquitor. Thisisbestillustrated by the attempt
to connect all egations that windows at the property are screwed shut to Dhruv Chokshi’ s statement
of “I can't open my window” to the 911 operator. There is zero evidence to show that Dhruv
Chokshi stated that his window was actually screwed shut nor is it even alleged that he did make

such a statement. Plaintiffs assumption that Dhruv Chokshi’s inability to open the window is a
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result of it being screwed shut is no different than assuming that the window was inoperable
because it was already on fire or otherwise surrounded by flames.

. The Plaintiffs general negligence claim fails because they do not allege any
undertaking outside of the scope of the SCRLTA.

The Plaintiffs further allege genera negligence claims and allegations of respondeat
superior liability in an effort to bypass the notice requirements of the SCRLTA. These clamsfail
because under the common law a landlord owes no duty to maintain leased premises in a safe

condition. Young v. Morrisey, 285 S.C. 236, 23940, 329 S.E.2d 426, 428 (1985). Prior to the

SCRLTA a landlord could not be held liable for injury except where they assumed a duty in
contract or undertaking; however, even then the only available remedies against a landlord were

contractual damages. 1d.; Timmons v. Williams Wood Prod. Corp., 164 S.C. 361, 162 S.E. 329,

334 (1932). In derogation of the common law, the SCRLTA “create[d] aright in tort for a breach

of a duty owed to the tenant.” Watson v. Sellers 299 S.C. 426, 385 S.E.2d 369 (S.C. Ct. App.

1989). Prior to its enactment, a landlord had no general duty to its tenants and tenants could not
suetheir landlordsfor negligence. After its enactment, it remainsthe case that thereisno common
law duty or basis for a negligence against alandlord outside of the SCRLTA.

Importantly, the Plaintiffs do not allege any misfeasance and solely allege nonfeasance.
Indeed, the overadl thrust of the PlaintiffS Amended Complaint is that the Defendants, as the
landlord of the Apartments, failed to maintain the property. (See Am. Compl., at 1 3 (labeling
Defendant’s failure to maintain Apartments and ensure safety of residents as the “heart of this
matter.”)) Thisisthe specific duty and remedy contemplated by the SCRLTA, where atenant can
sue when “he has given notice to the landlord and the landlord fails to act within a reasonable

time.” S.C. Code Ann. 8 27-40-610(a). Without any alegations that the Defendants undertook to
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repair the property and somehow did so negligently, there can be no independent ground of
negligence outside of the SCRLTA.

[I1.  Failureto Statea Claim asto Plaintiffs’ Negligent I nfliction of Emotional Distress
Claims.

Although the mgjority of the Plaintiffs’ causes of action concern injuriesthat the Decedents
sustained, the Plaintiffs also allege a claim of negligent infliction of emotional distress “on the
Plaintiffs as a result of the Decedents. [sic]” (Compl., at 1 80.) This cause of action should be
dismissed because South Carolina law has clear limitations on when a plaintiff can allege such
clams and the Plaintiffs Amended Complaint fails on its face to satisfactorily alege the
supporting facts. Under South Carolinalaw, a plaintiff claiming negligent infliction of emotional
distress must show that:

(a) the negligence of the defendant caused death or serious physical injury to
another;

(b) the plaintiff bystander was in close proximity to the accident;

(c) the plaintiff and the victim are closely related;

(d) the plaintiff contemporaneously perceived the accident; and

(e) the plaintiff's emotional distress manifestsitself by physical symptoms capable
of objective diagnosis and be established by expert testimony.

Doev. Greenville Cnty. Sch. Dist., 375 S.C. 63, 67—68, 651 S.E.2d 305, 307 (2007) (citing Kinard

v. Augusta Sash & Door Co., 286 S.C. 579, 582-83, 336 S.E.2d 465, 467 (1985)). This Court has

not otherwise defined the parameters of a cause of action for the negligent infliction of emotional
distress arising out of an injury to someone other than the plaintiff. 1d.3
In this case, the Plaintiffs do not allege that they were bystanders in close proximity to the

accident nor do they allege that they contemporaneously perceived it. They do not alege that they

3 To be sure, the Plaintiffs have not alleged any bodily injury of their own resulting from their emotional trauma. See,
eq., Strickland v. Madden, 323 S.C. 63, 67, 448 S.E.2d 581, 583 (Ct. App. 1994) (“[A] cause of action based solely
on emotional trauma without proof of physical injury islimited to bystander recovery as announced in Kinard[.]")

6
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were bystanders at all and merely assert a claim for emotional trauma associated with the loss of a
loved one. An order granting the Defendants motion would “not diminish — in any way — the

negative effects[Plaintiffs] undoubtedly experienced.” K.S. by & through Seeger v. Richland Sch.

Dist. Two, 2022 WL 2966388, at *3 (S.C. Ct. App. July 27, 2022). It would merely uphold the
law asit isin South Carolina. This Court must dismiss the Plaintiffs’ claims for failure to allege

claims recognized by the law of this state.

Conclusion
WHEREFORE, for the foregoing reasons, Defendants BIF-Summerville Station, LLC and
PAC-Summerville, LLC, respectfully request that the Court grant their motion to dismiss pursuant
to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure asto all causes of action asserted
against it by Plaintiffs.
Dated this_4th  day of August, 2023.  WALL TEMPLETON & HALDRUP, P.A.

s/Morgan S. Templeton

Morgan S. Templeton (SC Bar #15456)

Ford H. Thrift (SC Bar #103294)

145 King Street, Suite. 300

Post Office Box 1200

Charleston, South Carolina 29402

Telephone: 843-329-9500

Attorneysfor Defendants BIF-Summerville
Station, LLC and PAC-Summerville, LLC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER C/A NO.: 2023-CP-18-00836

DEVAN CHOKSHI, individualy and as
Personal Representative of the Estate of Freni

Hazare, Deceased, VATSAL CHOKSHI, DEFENDANTS MOTION TO STRIKE
individually and as Personal Representative of JURY DEMAND

the Estate of Dhruv Chokshi, deceased,

Plaintiffs,

Versus.

BIFFSUMMERVILLE STATION LLC, PAC-
SUMMERVILLE, LLC, THE BEACH CO.,
BEACH INVESTMENT FUND, L.P.,
BEACH REAL ESTATE FUNDS, LLC,
LINCOLN BP MANAGEMENT, INC,,
LINCOLN PROPERTY COMPANY
NATIONAL LLC, JOHN/MARY DOES 1-3
and CORPORATIONS XYZ 1-3,

Defendants.

Defendants BIF-Summerville Station, LLC, and PAC-Summerville, LLC, (“Defendants’)
by and through their undersigned counsel, hereby move for an order striking the jury demand of
Plaintiff Devan Chokshi, as Personal Representative of the Estate of Freni Hazare, and Plaintiff
Vatsal Chokshi, as Personal Representative of the Estate of Dhruv Chokshi. The basis for this
motion is that the applicable |ease agreement contains a jury waiver provision that states that “a
trial of any lawsuit based on statute common law, and/or related to this Lease Contract shall be to
ajudgeand not ajury.” (See Exhibit A — Lease Agreement.)

Under South Carolinalaw, aparty may waivetheright to ajury trial by contract. Skywaves

| Corp. v. Branch Banking & Tr. Co., 423 S.C. 432, 449, 814 S.E.2d 643, 652 (Ct. App. 2018).
While jury waivers are strictly construed, “[a] person who signs a contract a contract or other

written document cannot avoid the effect of the document by claiming that he did not read it.” 1d.
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Further, courts must construe the terms of the waiver by using their plain, ordinary, and popular

meaning. Beach Co. v. Twillman, Ltd., 351 S.C. 56, 64, 566 S.E.2d 863, 866 (Ct. App. 2002)

abrogated on other grounds by Deutsche Bank Nat'l Tr. Co. v. Est. of Houck, 440 S.C. 409, 892

S.E.2d 280 (2023). In cases where the contract itself is valid, our courts will uphold jury waiver
provisions contained within the contract.

In this case, Decedent Freni Hazare entered into a lease agreement with the Defendants for
the use and occupancy of Unit B-16 of the Summerville Station Apartments. The Plaintiffs have
admitted in discovery that Exhibit A isatrue and accurate copy of the applicable |ease agreement.
Section 39 of the Lease Agreement states, in full:

Waiver of Jury Trial. To minimize legal expenses and, to the extent allowed by law,

you and we agree that a trial of any lawsuit based on statute common law, and/or

related to this Lease Contract shall beto ajudgeand not ajury.
(Ex. A, 839.) Theterms of thisjury waiver are plain and indicate the intention of the parties to
waiveajury trial. Further, theterms of the waiver apply to each and every claim that the Plaintiffs
have asserted, which arise from statute, common law, and potentially the lease agreement itself.
Simply put, the Decedents agreed to waive theright to ajury trial, and their representatives cannot
go back on that.

The Plaintiffs might argue that the claims of Plaintiff Vatsal Chokshi, as Personal
Representative of the Estate of Dhruv Chokshi, are not subject to this waiver because Dhruv
Chokshi did not sign the lease agreement. This argument fails because the Plaintiffs have
affirmatively sought to establish that Dhruv Chokshi is entitled to the benefits of the contract by
asserting claims under the South Carolina Residential Landlord and Tenant Act. (See, e.q., PIs.’
Third Am. Compl., filed Feb. 2, 2024, at 1 76-81.) Since thefiling of this lawsuit, the Plaintiffs

have consistently maintained that the Defendants owed Dhruv Chokshi aduty of care imposed by

both the SCRLTA and the lease agreement. A party who affirmatively seeks to benefit from the
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terms of a contract, even if a nonsignatory, cannot avoid the contract’s burdens. Dixon v.

Pattee, SC.__, __SE2d___, 2023 WL 8792809, a *10 (S.C. Ct. App. Dec. 20, 2023)

(compelling arbitration).

Conclusion

For the reasons set forth above, the Defendants respectfully request that this Court issue an order

granting the Defendants’ motion and striking the Plaintiffs demand.
Dated this 6" day of February, 2024. WALL TEMPLETON & HALDRUP, P.A.

g/Ford H. Thrift

Morgan S. Templeton (SC Bar #15456)

Ford H. Thrift (SC Bar #103294)

145 King Street, Suite. 300

Post Office Box 1200

Charleston, South Carolina 29402

Telephone: 843-329-9500

Attorneysfor Defendants BIF Summerville

Station, LLC, and PAC-Summerville, LLC.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER

DEVAN CHOKSHI, INDIVIDUALLY AND Case No. 2023-CP-18-00836

AS PERSONAL REPRESENTATIVE OF
THE ESTATE OF FRENI HAZARE,
Deceased, VATSAL CHOKSHI,
INDIVIDUALLY AND AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF
DHRUV CHOKSHI, Deceased,
PLAINTIFFS’ OPPOSITION TO
Plaintiffs, DEFENDANTS BIF-SUMMERVILLE
STATION, LLC AND PAC-

VS. SUMMERVILLE, LLC’S MOTION TO
STRIKE JURY DEMAND
BIF-SUMMERVILLE STATION LLC, PAC-
SUMMERVILLE, LLC, BEACH
INVESTMENT FUND, L.P., BEACH REAL
ESTATE FUNDS, LLC, LINCOLN BP
MANAGEMENT, INC., LINCOLN
PROPERTY COMPANY NATIONAL LLC,
JOHN/MARY DOES 1-3 and
CORPORATIONS XYZ 1-3,

Defendants.

PLAINTIFFS’ OPPOSITION TO DEFEDANTS BIF-SUMMERVILLE STATION, LL.C
AND PAC-SUMMERVILLE, LLC’S MOTION TO STRIKE JURY DEMAND

L. INTRODUCTION
Plaintiffs Devan Chokshi and Vatsal Chokshi, by and through their undersigned attorneys,
hereby submit their opposition to Defendants BIF-Summerville Station, LLC and PAC-
Summerville, LLC’s motion to strike Plaintiffs’ jury demand. As the Court is aware, Plaintiffs
Devan Chokshi and Vatsal Chokshi bring claims in this case under the South Carolina Residential
Landlord-Tenant Act (“SCRLTA”), common law negligence, and negligent infliction of emotional
distress, arising out of the tragic deaths of Freni Hazare and Dhruv Chokshi in an apartment fire at

the Summerville Station apartment complex.

Page 1 of 14
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Defendants invoke a jury waiver provision contained in Ms. Hazare’s lease agreement to
argue that Plaintiffs’ claims in this case cannot be heard by a jury. As an initial matter, Defendants’
Motion to Strike Plaintiffs’ jury demand in Plaintiffs’ Complaint is untimely pursuant to SCRCP
12 and, therefore, should be denied before considering the motion on the merits. However, even
assuming, arguendo, the Court were to disregard the requirements of SCRCP 12, Defendants’
motion would nonetheless be defeated on the merits for several reasons given Defendants’ bid to
strike the jury demand must be considered against the backdrop of the presumption in favor of the
right to a jury trial.!

First, neither Plaintiffs Devan Chokshi and Vatsal Chokshi, nor Decedent Dhruv Chokshi are
signatories to the lease agreement. Accordingly, in light of clear precedent under South Carolina
law, they are not bound by the jury waiver provision contained in the agreement. N. Charleston
Joint Venture v. Kitchens of Island Fudge Shoppe, Inc.,307 S.C. 533, 534 (1992).

Second, none of the other Defendants in this case are signatories to the lease agreement, and
there is no argument that they are intended third-party beneficiaries of the lease agreement. See
Thompson v. Pruitt Corp., 784 S.E.2d 679, 687 (S.C. App. 2016) (quoting Helms Realty, Inc. v.
Gibson—Wall Co., 363 S.C. 334,340, 611 S.E.2d 485, 488 (2005)) (“A third-party beneficiary is a
party that the contracting parties intend to directly benefit.”). Accordingly, these Defendants
cannot invoke the jury waiver provision.

Third, Plaintiffs’ claims in this action do not rely on the provisions of the lease agreement.

Specifically, the SCRLTA contains a set of statutory protections for tenants which are independent

! “The South Carolina Constitution provides ‘[t]he right of trial by jury shall be preserved inviolate.”” Wells Fargo
Bank, NA v. Smith, 2012 WL 10987189, at *2 (S.C. App. June 13, 2012) (quoting S.C. Const. art. I, § 14). “The right
to a trial by jury is guaranteed in every case in which the right to a jury was secured at the time of the adoption of the
Constitution in 1868.” Mims Amusement Co. v. S.C. Law Enforcement Div., 366 S.C. 141, 149, 621 S.E.2d 344, 348
(2005) (citation omitted).

Page 2 of 14
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of the lease agreement in this case. Burbach v. Invs. Mgmt. Corp. Int’l, 326 S.C. 492, 497 (Ct.
App. 1997) (“[w]hile landlord-tenant relationships are frequently governed by contract, landlords
have certain statutory duties, as do tenants”). Similarly, Plaintiffs’ common law claims for
negligence and intentional infliction of emotional distress do not arise out of, or depend on, the
lease agreement. See Wilson v. Willis, 827 S.E.2d 167, 176 (S.C. 2019)

Fourth, the scope of the jury waiver in lease agreement plainly does not encompass the
wrongful death claims at issue in this case. See Schulmeyer v. State Farm Fire & Cas. Co., 353
S.C. 491, 495 (2003) (“The cardinal rule of contract interpretation is to ascertain and give legal
effect to the parties’ intentions as determined by the contract language.”); McGill v. Moore, 381
S.C. 179, 185 (2009) (same).

While the lease — and its accompanying jury waiver provision — governs the day-to-day
relationship of landlord (BIF and PAC Summerville) and tenant (Freni Hazare), it plainly was not
intended to cover the tragic fire in which the Decedents perished, and which forms the basis of the
claims in this case.

IL. ARGUMENT

A. Defendants’ Motion to Strike is untimely under SCRCP 12(e), therefore, it
should be denied

SCRCP 12 requires all defenses and, specifically, any motion to strike to be filed prior to
any responsive pleading or contemporaneously with any motion to dismiss. Here, Defendants’
Motion to Strike is untimely and warrants the Court’s denial before any consideration is given to
the motion’s merits. SCRCP 12. SCRCP 12(b) states: “Every defense, in law or fact, to a cause
of action in any pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall
be asserted in the responsive pleading thereto if one is required[.]” SCRCP 12(g) requires that “[i]f

a party makes a motion under this rule but omits therefrom any defense or objection then available

Page 3 of 14
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to him which this rule permits to be raised by motion, he shall not thereafter make a motion based

on the defense or objection so omitted.”

In response to Plaintiffs’ initial Complaint filed on May 13, 2023, Defendants chose to file
their 12(b)(6) motion in lieu of filing an Answer, as allowed by SCRCP 12(b). Defendants’
decision to file the 12(b)(6) motion, however, required Defendants to preserve other defenses
available at the time by joining those motions in the same pleading. SCRCP 12(b). Rather than
file the Motion to Strike Plaintiff’s request for a jury demand at the same time they filed their
12(b)(6) motion in response to Plaintiffs’ initial Complaint, as required by SCRCP 12(g),
Defendants waited until a day after filing their third motion to dismiss to raise the defense that was
procedurally available in August of 2023. Defendants’ failure to make their Motion to Strike at
the time of the filing of its third 12(b)(6) motion on February 5, 2024, instead of simultaneously
filing this Motion with their first 12(b)(6) motion, which was procedurally available at the time,
results in Defendants’ being statutorily precluded from making such motion as the Rule clearly
indicates the objection is “omitted.” SCRCP 12(g).

Furthermore, Plaintiffs’ amendments of their Complaint do not revive defenses that were available
at the time Defendants filed their 12(b)(6) motion. Initially, SCRCP 12(g) is identical to the
Federal Rule. See Note to SCRCP 12(g) “This Rule 12(g) is the same as the Federal Rule. It is
new material to help prevent piecemeal presentation of defenses by separate motions.” Thus,
amendments “will not revive the right to present by motion defenses that were available but were
not asserted in timely fashion prior to the amended pleading." 5C C. Wright, A. Miller, E. Cooper,
& R. Freer, Federal Practice and Procedure § 1388 (3d ed.2008). Plaintiffs’ amendments in this
case do not “revive” Defendants’ right to file a motion that was procedurally available at the time

Defendants filed their 12(b)(6) motion.

Page 4 of 14
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B. Plaintiffs Vatsal Chokshi and Devan Chokshi and decedent Dhruv Chokshi

were not signatories to the lease agreement relied upon by Defendants, and are

therefore not bound by the jury waiver.

The general rule, under South Carolina law, is that non-signatories to a lease agreement are
not bound by that agreement. In N. Charleston Joint Venture, 307 S.C. at 534, a landlord sued its
tenant for past-due rent and joined the tenant’s guarantors. The guarantors counterclaimed and
requested a jury trial. /d. The landlord moved to strike the jury demand on the grounds that the
lease contained a jury waiver provision, which the guarantors conceded was valid and would have
bound the tenant. /d. at 535. Nevertheless, the South Carolina Supreme Court held that

“[g]uarantors, not being parties to the waiver clause, are entitled to a jury trial.” /d. The Court’s

reasoning was straightforward:

Trial by jury is a substantial right and any waiver thereof must be
strictly construed. Here, the waiver clause, by its express terms, is
applicable only to Landlord and Tenant. Although the guaranty
was incorporated by reference into the lease contract, Guarantors
were not parties to the lease nor were they named in the waiver
clause.

Id. The Court therefore adopted a clear rule: jury waivers are only enforceable against the actual

parties to the lease.?

The South Carolina Supreme Court reaffirmed the central holding of N. Charleston Joint
Venture in a decision issued three years later, Broome v. Watts, 319 S.C. 337 (1995). In Broome,
two individuals who were in an automobile accident entered into a settlement agreement whereby
the parties would conduct a trial solely for the purpose of ascertaining the liability of various

triggered insurers. /d. at 338. As part of that agreement, the defendant waived her right to a jury

2 See also Anderson Bros. Bank v. Adams, 305 S.C. 25, 28 (1991) (holding that waiver of right to appraisal contained
in mortgage did not bind guarantors of the borrower because “boilerplate language, inserted by Bank, at the end of a
mortgage signed only by Debtors, is not binding upon Guarantors”).

Page 5 of 14
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trial. Id. at 339. After the damages trial, the plaintiffs proceeded to file an action against an
insurance company, USAA, to recover under their underinsured motorist coverage. /d. USAA,
who was not a party to the settlement agreement, claimed that it was entitled to invoke the jury
waiver because, as the UIM carrier, its contract with the original defendant allowed it “to defend

299

‘in the name of the underinsured motorist’” and ““step[] into the shoes’ of the underinsured
motorist.” Id. at 340. The court disagreed, explaining that in N. Charleston Joint Venture, it had
held that “[b]ecause the tenant’s guarantors were not parties to the lease and were not named in
the waiver clause, they were not bound by the tenant's waiver.” Id. Extending this holding, the
Court rejected the argument that USAA could invoke a jury waiver contained in an agreement it
was not a party to because doing so would “blur[] the distinction between the named defendant
(Watts),” who was a party to the agreement waiving her right to a jury trial, and “the actual

defendant (USAA),” who was not. /d. The cases Defendants rely on in their motion to strike in no

way call into question the basic premise of N. Charleston Joint Venture.?

Defendants argue that Plaintiffs are bound by the jury waiver because they have
“affirmatively sought to establish that Dhruv Chokshi is entitled to the benefits of the contract”
and “consistently maintained that the Defendants owed Dhruv Chokshi a duty of care imposed by

both the SCRLTA and the lease agreement.” (Mot. to Strike at 2).* They cite Dixon v. Pattee, 2023

3 Beach Co v. Twillman, Ltd.,351 S.C. 56 (Ct. App. 2002) merely confirms that a party to a lease agreement containing
a jury waiver will subsequently be bound by that waiver, and says nothing about non-signatories. In Beach, a landlord
(Beach) sued its tenant (Twillman) for non-payment of rent under a lease agreement that contained a provision waiving
the tenant’s right to a jury trial and the right to assert counterclaims in summary proceedings for nonpayment. /d. at
60. The trial court held that both aspects of the waiver were enforceable against the tenant. /d. The Court of Appeals
reversed as to the provision waiving the tenant’s right to bring counterclaims on the grounds that it was violative of
the express intent of South Carolina’s civil procedure laws and, thus, unenforceable. Id. at 63.> But, citing N.
Charleston Joint Venture, the court concluded that the jury trial waiver was enforceable because “[t]he waiver
provision in the lease plainly provides that in any claim asserted by Twillman [a party to the lease agreement], ‘trial
by jury shall be waived by both parties.’” Id. at 63—64.

4 As set out in more detail below, Plaintiffs’ claims under the SCRLTA, common-law negligence and emotional
distress do not depend on the lease agreement, and this is an additional reason to deny Defendants’ Motion to Strike.

Page 6 of 14
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WL 8792809 (S.C. Ct. App. Dec. 20, 2023) for the proposition that “[a] party who affirmatively
seeks to benefit from the terms of a contract, even if a nonsignatory, cannot avoid the contract’s
burdens.” (Mot. to Strike at 2-3). While true as a general proposition, this estoppel theory does not

apply in the jury waiver context.

In Dixon, the Court of Appeals held that an arbitration clause was enforceable against a
non-signatory because the non-signatory’s “causes of action are dependent upon the agreements
that require arbitration and are within the scope of the arbitration agreements.” Id. at *10. While
acknowledging that contractual arbitration clauses are presumptively enforceable only against
signatories, the court explained that South Carolina law “has recognized several theories that could
bind nonsignatories to arbitration agreements under general principles of contract and agency law,
including (1) incorporation by reference, (2) assumption, (3) agency, (4) veil piercing/alter ego,
and (5) estoppel.” Id. (quoting Wilson, 426 S.C. at 338). Under the estoppel theory, the non-parties
in Dixon could be bound by the arbitration clause “because, while they are not parties or signatories
to the relevant agreements, [they] expressly rely on the Agreement and Warranty in alleging their

breach of warranty claim.” /d. at *11.

However, Dixon involved an arbitration clause, not a jury waiver provision. This
distinction is salient for two reasons. First, whereas jury waiver provisions implicate substantial
rights and are thus strictly construed, arbitration clauses are construed against the backdrop of “the
exceptionally strong policy favoring arbitration.” Id. at *10 (quoting Wilson v. Willis, 426 S.C.
326, 337 (2019)). Second, whereas jury waiver provisions typically identify the parties whose
disputes are subject to the waiver, “the presumption in favor of arbitration applies to the scope of
an arbitration agreement; it does not apply to the existence of such an agreement or to the identity

of the parties who may be bound to such an agreement.” Id. Nothing in Dixon suggests that its
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analysis of arbitration clauses also applies to jury waiver provisions. Given the different rights
public policy considerations at issue in the two contexts, there is a strong argument that the logic

of Dixon does not extend to the jury waiver clause at issue here.’

The jury waiver provision at issue in this case provides that “you and we agree that a trial
of any lawsuit based on statute common law, and/or related to this Lease Contract shall be to a
judge and not a jury.” (Ex. A to Motion to Strike, § 39). The only names appearing on the lease
are (1) Freni Hazare, (2) BIF-Summerville Station, LLC, and (3) PAC-Summerville LLC. Thus,
the Plaintiffs in this case — Vatsal Chokshi and Devan Chokshi — are not signatories to the lease
agreement, and are not bound by its jury waiver provision. This argument applies with especial
force in the case of Plaintiff Vatsal Chokshi, who is the representative of Dhruv Chokshi in this
case. Because Dhruv Chokshi was not a signatory to the lease agreement, and because the plain
terms of the jury waiver provision do not identify him as a covered party,® Vatsal Chokshi’s
representative claim on Dhruv’s behalf is clearly not subject to the jury waiver provision under N.
Charleston Joint Venture. See also Johnston-Gebre v. [H4 Prop. Fla., L.P., 2023 WL 6443096, at
*4 (S.D. Fla. Oct. 2, 2023) (“If the parties to the lease agreement intended for the jury waiver

provision to cover claims brought by the ‘Resident Parties’ and not just a ‘Resident,’ the lease

5 Courts in other states have considered, and rejected, similar attempts to extend this estoppel non-signatory
enforceability doctrine from the arbitration to the jury waiver context. See In re Credit Suisse First Bos. Mortg. Cap.,
L.L.C., 257 S.W.3d 486, 492-3 (Tex. App. 2008) (“We are unaware of any court . . . that has applied direct-benefits
estoppel to a jury waiver provision . . . These mechanisms cannot be treated interchangeably merely because they both
lead to decisions by factfinders other than jurors. Jury waiver provisions and arbitration clauses implicate significantly
different policies and principles.”); Ex parte Carter, 66 So.3d 231, 239 (Ala. 2010) ( declining to bind a non-signatory
to the jury waiver provision contained in a loan agreement because doing so would “rewrite the loan documents to
give the jury-waiver provisions a broader effect when our standard of review requires strict construction of such
provisions in deference to the constitutional guarantee of the right to trial by jury.”).

® The lease agreement contains no reference to Freni Hazare’s children, and no provisions addressing other potential
residents of the apartment. A section asking the parties to “list all other occupants not signing the Lease Contract” is

blank. Thus, even if Freni Hazare signed the lease agreement with the intent to reside there with Dhruv Chokshi, there
is nothing in the lease agreement indicating that the jury waiver provision binds Dhruv.
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should have so stated. Thus, the plain language of the contract does not extend the jury waiver

[beyond the Resident].”).

C. The majority of the Defendants in this case are not third-party beneficiaries
of the lease agreement, and thus cannot invoke the jury waiver provision.

The Motion to Strike in the instant case is brought by Defendants BIF-Summerville Station,
LLC and PAC-Summerville, LLC. The remaining Defendants — The Beach Co., Beach Company,
Inc., Beach Investment Fund, L.P., Beach Real Estate Funds, LLC (collectively, “Beach
Defendants”), Lincoln BP Management, Inc., and Lincoln Property Company National, LLC
(collectively, “Lincoln Defendants”) do not — and cannot — invoke the jury waiver provision in this
case. “The cardinal rule of contract interpretation is to ascertain and give legal effect to the parties'
intentions as determined by the contract language.” McGill, 381 S.C. at 185. Here, it is undisputed

that the Beach Defendants and the Lincoln Defendants are not parties to the lease agreement.’

7 See, e.g., Paracor Fin., Inc. v. Gen. Elec. Cap. Corp., 96 F.3d 1151, 1166 (9th Cir. 1996) (“The Investors again
argue that the defendants cannot invoke the jury waiver clause because they were not parties to the Purchase
Agreement. As with the choice-of-law clause, a jury waiver is a contractual right and generally may not be invoked
by one who is not a party to the contract. And, as with the choice-of-law clause, ordinary contract and agency principles
do not provide GE Capital or Burton with standing to invoke the jury waiver. . . .Therefore, we reverse the order
waiving jury trial.”); Barnello v. Bayview Loan Servicing, LLC, 2016 WL 11565618, at *3 (M.D. Fla. Mar. 15, 2016)
(“Defendant is not a party to the Mortgage, has not otherwise shown that it should stand in the shoes of the holder of
the note and Mortgage, and has not, as noted above, established that it is an intended beneficiary of the Mortgage
agreement. Thus, as a non-party to or beneficiary of the contract, Defendant has not established that it has a right to
enforce the jury trial waiver, and the Motion to Strike will be denied.”); Brown & Brown, Inc. v. Cola, 2011 WL
4380445, at *5 (E.D. Pa. Sept. 20, 2011) (“None of the Defendants in this case was a signatory or party to the
[agreement containing the jury waiver], and thus cannot invoke the jury waiver provision against Plaintiffs.”);
Bateman Litwin N.V. v. Swain, 2009 WL 10688302, at *8 (E.D. Va. Mar. 18, 2009) (denying third-party defendants’
motion to strike because they “were not signatories to the documents” containing the jury waiver provision); Sensoria,
LLC v. Kaweske, 2021 WL 103020, at *9 (D. Colo. Jan. 12, 2021) (“The Kaweske Defendants did not act as Clover
Top Holdings, Inc.’s agents (or at least consistent with an agent's fiduciary duties), and they did not act in concert with
Clover Top Holdings, Inc. The Kaweske Defendants lack a sufficiently close relationship with Clover Top Holdings,
Inc. to invoke any term of the Subscription Agreement against Plaintiffs.”); Omega v. Deutsche Bank Tr. Co.
Americas, 920 F. Supp. 2d 1298, 1300 (S.D. Fla. 2013) (“Wells Fargo is a non-party to the Mortgage, but seeks to
enforce the jury-trial waiver contained therein. Because the waiver is part of a contractual relationship between
Plaintiffs and the owner of the Note, and not between Plaintiffs and Wells Fargo, the Court finds that Wells Fargo
cannot enforce the waiver against Plaintiffs.”); ExactLogix, Inc. v. JobProgress, LLC, 2022 WL 1004423, at *1 (N.D.
Ill. Apr. 4, 2022) (“[T]he Court holds that David Buzzelli and JobProgress are not able to invoke the contractual jury
waiver because they are not parties to the contract] and] they are not successors or permitted assigns of a party to the
contract.”); Foxfield Villa Assocs., LLC v. Robben, 2017 WL 3085780, at *2 (D. Kan. July 20, 2017) (“In light of the
court’s policy of indulging every reasonable presumption against wa[iv]er, the court finds that defendants have not
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Moreover, nothing in the lease agreement suggests it was intended to benefit the Beach Defendants
or the Lincoln Defendants.® See, e.g., Pancakes of Hawaii, Inc. v. Pomare Properties Corp., 85
Haw. 300, 309 (Ct. App. 1997) (“[N]othing in the terms of the lease or in the record indicates
Sofos or Carter would benefit in any way from the lease agreement. Thus, Sofos and Carter do not
have any enforceable contract rights as third-party beneficiaries in the agreement between
Pancakes and Pomare Properties.”); contrast Beverly v. Grand Strand Reg’l Med. Ctr., LLC, 429
S.C. 502, 512 (Ct. App. 2020), aff’d, 435 S.C. 594 (2022) (finding that members of health
insurance network were third-party beneficiaries where “the Agreement’s language, structure, and
purpose directly benefit Members” and noting out-of-state cases involving contracts that expressly
referenced members and described benefits accruing to them as supporting third-party beneficiary
status).
D. Plaintiffs’ claims in this action do not depend on the lease agreement.

Plaintiffs in this case have asserted claims under the SCRLTA and the common law, and
it is the statute and the common law — rather than the provisions of the lease agreement invoked
by Defendants — that provide the basis for Plaintiffs’ relief. ° Courts have repeatedly made clear,

in analogous cases, that, where a statute (or the common law) provides the basis for a party’s

shown that they are entitled to enforce the waiver. Defendants' motion is therefore denied.”); Nat’l Med. Imaging,
LLCv. DVI Receivables XIV, LLC, 2016 WL 4554692, at *5 (E.D. Pa. Sept. 1, 2016) (“Defendants Ashland Funding,
DVI Funding, and DVI Receivables XIV, XVI, XVII, XVIII, and XIX were not parties to the Settlement Agreement,
and the Guaranty was not executed in favor of these Defendants. . . . These Defendants therefore may not invoke either
jury trial waiver,31 and thus Plaintiffs have not waived their right to a jury trial as to Defendants Ashland Funding,
DVI Funding, and DVI Receivables XIV, XVI, XVII, XVIII, and XIX.”).

8 Under South Carolina law, “[a] third-party beneficiary is a party that the contracting parties intend to directly
benefit.” Helms Realty, Inc. v. Gibson-Wall Co., 363 S.C. 334, 340 (2005).

9 See Quinn Const., Inc. v. Skanska USA Bldg., Inc., 2010 WL 4909587, at *7 (E.D. Pa. Nov. 30, 2010) (holding that
TWBTA could not enforce the jury waiver provision even if the plain language might arguably encompass claims
against TWBTA, because the plaintiff “need not rely, and indeed has not relied, on the terms of its written agreement
with Skanska in asserting its claims against TWBTA.”). Analogously, here, here, the Plaintiffs claims do not arise
from or depend upon the lease agreement, and its jury waiver provision should not be read to afford Defendants the
opportunity to avoid a jury trial.

Page 10 of 14
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claims, those claims do not depend on the existence, or the terms, of any contract between the
parties.!”

The South Carolina legislature has, through the SCRLTA, imposed statutory duties
on landlords and tenants that are distinct from any existing contractual or common law
duties. Burbach, 326 S.C. at 497 (referencing the SCRLTA and explaining that “[w]hile
landlord-tenant relationships are frequently governed by contract, landlords have certain
statutory duties, as do tenants”). Statutes like the SCRLTA reflect the legislature’s
acknowledgment that the nature of the relationship between landlords and tenants has
implications for the broader public — these laws impose statutory duties that “protect the
public interest in that they create a framework that governs landlord-tenant relationships
regardless of the private arrangements parties have made between themselves.” /d.

The SCRLTA places an affirmative duty on the landlord to “keep the premises in a
fit and habitable condition”. See Nedrow v. Pruitt, 521 S.E.2d 755, 759 (S.C. App. 1999)
(citing Watson v. Sellers, 299 S.C. 426, 385 S.E.2d 369 (Ct.App.1989), S.C. Code Ann. §

27-40-440 (1991)) (“In adopting the RLTA, the General Assembly expressly provided

10 See, e.g., Moon v. Breathless Inc, 868 F.3d 209, 218 (3d Cir. 2017) (quoting Bell v. Southeastern_Pennsylvania
Transportation Authority, 733 F.3d 490, 96 (3d Cir. 2013)) (“Moon’s claim here is that she should receive certain
wages and benefits as an employee under the FLSA despite her agreement stating otherwise. Because she relies ‘solely
on [her] statutory, rather than [her] contractual, rights to recovery, ... [she] may proceed on [her] FLSA claims without
first seeking arbitration.””); Narayan v. EGL, Inc., 616 F.3d 895, 899 (9th Cir. 2010) (“Whether the Drivers are entitled
to those benefits depends on whether they are employees of EGL . . . While the contracts will likely be used as evidence
to prove or disprove the statutory claims, the claims do not arise out of the contract, involve the interpretation of any
contract terms, or otherwise require there to be a contract.”); Cullen v. Henry Haywood Meml. Hosp., 95 F. Supp. 3d
130, 137 (D. Mass. 2015) (quoting Ralph v. Lucent Technologies, Inc., 135 F.3d 166, 171 (1st Cir.1998)) (“Claims
under Chapter 151B are ‘independent, non-negotiable rights founded not only in state statute, but in a federal statute,
the American With Disabilities Act.” These rights exist independently of collective bargaining agreements and do not
require any interpretation of those agreements.”); Metro. Prop. and Cas. Ins. Co. v. Pest Dr. Sys., Inc., 2014 WL
2855003, at *4 (S.D. Ohio June 23, 2014) (“the fact that Plaintiff's negligence claim grew out of Hendricks' contractual
relationship with Pest Doctors is not dispositive. Because Pest Doctors may have owed Hendricks a duty of care
independent of the contract, Plaintiff's negligence claim is not necessarily barred); Wolfe, 647 F.2d at 710 (citing
Battista v. Lebanon Trotting Ass'n, 538 F.2d 111, 117 (6th Cir.1976)) (“[A] tort exists only if a party breaches a duty
which he owes to another independently of the contract, that is, a duty which would exist even if no contract existed.”).

Page 11 of 14
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that the landlord has a duty to make all repairs and to do whatever is reasonably necessary
to keep the premises in a fit and habitable condition.”); Watson, 385 S.E.2d at 374 (“the
preamble to the Act expressly states that it was the intent of the Legislature to provide for
the obligations and liabilities of the landlord”). The SCRLTA represents the South Carolina
legislature’s intent to create a separate statutory scheme to hold landlords accountable, and
to create rights and remedies for tenants that are independent of any lease agreement.!! It
is likewise clear that Plaintiffs’ negligence claims and their claims for negligent infliction
of emotional distress are common-law claims which do not arise from, or depend on the
terms of, the lease agreement. See, e.g., Dixon, 898 S.E.2d at 171 (quoting Wilson, 426
S.C. at 343, 827 S.E.2d at 176 ) (‘““when the substance of the claim arises from general
obligations imposed by state law, including statutes, torts and other common law duties, or
federal law,” direct-benefits estoppel is not implicated even if the claim refers to or relates

to the contract or would not have arisen ‘but for’ the contract's existence.”).

11'§ 27-40-440 includes a number of specific requirements the landlord must meet, including the following:

(a) A landlord shall:

(1
2)

€)

(4)

)

comply with the requirements of applicable building and housing codes materially affecting health and safety;

make all repairs and do whatever is reasonably necessary to put and keep the premises in a fit and habitable
condition;

keep all common areas of the premises in a reasonably safe condition, and, for premises containing more
than four dwelling units, keep in a reasonably clean condition;

make available running water and reasonable amounts of hot water at all times and reasonable heat except
where the building that includes the dwelling unit is not required by law to be equipped for that purpose, or
the dwelling unit is so constructed that heat or hot water is generated by an installation within the exclusive
control of the tenant and supplied by a direct public utility connection;

maintain in reasonably good and safe working order and condition all electrical, gas, plumbing, sanitary,
heating, ventilating, air conditioning, and other facilities and appliances, including elevators, supplied or
required to be supplied by him. Appliances present in the dwelling unit are presumed to be supplied by the
landlord unless specifically excluded by the rental agreement. No appliances or facilities necessary to the
provision of essential services may be excluded.

Page 12 of 14

28

9€8008TdDEZ0Z#ASYD - SYA1d NOWWOD - 431STHOYOA - Nd 9%:€ 20 ANl 202 - a3T14 ATTVOINOY.LOA T





E. The lease agreement and its jury waiver provision were clearly not intended
to encompass the fire, and decedents’ deaths, at issue in this case.

The jury waiver provision states that “a trial of any lawsuit based on statute
common law, and/or related to this Lease Contract shall be to a judge and not a jury.” (Ex.
A to Motion to Strike, § 39) (emphasis added). As set out above, “[t]he cardinal rule of
contract interpretation is to ascertain and give legal effect to the parties’ intentions as
determined by the contract language” and courts are not to “rewrite or torture the meaning”
of contracts. Schulmeyer, 353 S.C. at 495; see also Madden v. Bent Palm Invs., LLC, 386
S.C. 459, 464-65 (Ct. App. 2010) (“The language alone will determine the contract’s force

”).12 Here, the language of the jury waiver provision

where such language is unambiguous
limits its scope to issues “related to this Lease Contract” — that is, issues like day-to-day
maintenance and repairs, rent payments, etc... There is no suggestion, either in the

language of the jury waiver provision or anywhere in the Lease Agreement, that it was

intended to cover the aftermath of a tragic event like the fire in this case.

III. CONCLUSION
For the foregoing reasons, Defendants’ Motion to Strike should be denied.
Respectfully submitted,
The Stevens Law Firm

By: s/Jason S. Stevens

Jason S. Stevens

Attorney for Plaintiffs

81 Vincent Drive

Mt. Pleasant, South Carolina 29464
jason(@jsstevenslaw.com

Tel: (843)789-3620

12 Even where there is some ambiguity, courts have cautioned that jury waiver provisions should be construed
narrowly, with an eye to preserving the right to trial by jury. See Quinn Const., Inc. v. Skanska USA Bldg., Inc., 2010
WL 4909587, at *6.
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May 2, 2024
Mt. Pleasant, South Carolina

Kingston Coventry, LLC

By: s/ Christopher J. Gramiccioni

Christopher J. Gramiccioni
Attorneys for Plaintiffs

Kingston Coventry LLC

460 King Street, Suite 200
Charleston, South Carolina 29403
chris@kingstoncoventry.com
Tel: (843) 972-8800

Lichten & Liss-Riordan, P.C.

By: s/Harold L. Lichten

Harold L. Lichten
hlichten@]llrlaw.com
Shannon Liss-Riordan
sliss@lIrlaw.com
Olena Savystka
osavystka@]llrlaw.com

Attorneys for Plaintiffs (Pro Hac Vice)

729 Boylston Street, Suite 2000
Boston, Massachusetts 02116
Tel:(617)994-5800
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STATE OF SOUTH CAROLINA IN THE FAMILY COURT OF THE
FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER Civil Action No.: 2023-CP-18-00836

DEVAN CHOKSHI, INDIVIDUALLY AND
AS PERSONAL REPRESENTATIVE OF
THE ESTATE OF FRENI HAZARE,
Deceased, VATSAL CHOKSHI,
INDIVIDUALLY AND AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF DEFENDANTSBIF SUMMERVILLE

DHRUV CHOKSHI, Deceased, STATION, LLC, AND PAC-
SUMMERVILLE,LLC,MOTIONTO
Plaintiffs, ALTER OR AMEND THE COURT'S
MAY 28, 2024, ORDER DENYING
VS. DEFENDANTS MOTION TO STRIKE

BIF-SUMMERVILLE STATION LLC, PAC-
SUMMERVILLE, LLC, THE BEACH CO,,
BEACH INVESTMENT FUND, L.P,
BEACH REAL ESTATE FUNDS, LLC,
LINCOLN BP MANAGEMENT, INC,
LINCOLN PROPERTY COMPANY
NATIONAL LLC, JOHN/MARY DOES 1-3
AND CORPORATIONS XYZ 1-3,

Defendants,

Defendants BIF Summerville Station, LLC, and PAC-Summerville, LLC, by and through
their undersigned attorneys, respectfully move before this Court pursuant to Rule 59(e) of the
South Carolina Rules of Civil Procedure to reconsider its Form 4 Order dated May 28, 2024, and
issue an atered or amended Order granting Defendants motion to strike the Plaintiffs’ jury
demand. This motion is made on the basis that (1) the Jury Waiver Provision is enforceable at
least as to Decedent Freni Hazare; (2) Plaintiff Devan Chokshi, as Personal Representative of the
Estate of Freni Hazare, is bound by the Jury Waiver Provision; (3) the Jury Waiver Provision
applies to the instant lawsuit in its entirety; and (4) Plaintiff Vatsal Chokshi, as Personal
Representative of the Estate of Dhruv Chokshi, invoked the Jury Waiver Provision by alleging

claims under the South Carolina Residential Landlord and Tenant Act.

1
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Background & Procedural History

On February 6, 2024, Defendants filed a motion to strike the Plaintiffs' jury demand on
the basis that the applicable lease agreement contained a jury waiver provision. (See Mot. to
Strike, filed Feb. 6, 2024.) Specifically, the agreement states that “atrial of any lawsuit based on
statute common law, and/or related to this Lease Contract shall be to a judge and not a jury.”
(See Exhibit A to Mot. to Strike (“Lease Agreement”) at 8 39 (the “Jury Waiver Provision”).)
The Plaintiffs opposed the motion on the basis that, inter alia, (1) the Plaintiffs were not
signatories to the Lease Agreement; (2) Decedent Dhruv Chokshi was not a signatory to the
Lease Agreement; and (3) the Plaintiffs claims are not dependent upon the Lease Agreement
and the Jury Waiver Provision is, therefore, inapplicable. (See Pls’” Memo. in Opp., filed May 2,
2024.) On May 28, 2024, the Court denied Defendants’ motion to strike via Form 4 Order. In
its ruling, the Court held that because “Dhruv Chokshi was not a party to the lease agreement

upon which the motion is based [,]” “his persona representative, Vatsal Chokshi, cannot be
deemed to have waived the right to a jury trial.” (Order filed May 28, 2024.) The Court further
ruled that “[w]hile Freni Hazare did sign the lease agreement, the lease agreement is devoid of
any language indicating the document is binding on the personal representative, heirs, successors
or assigns of Frenzi [sic] Hazare],]” and “[t]herefore, Devan Choshi [sic], as persona
representative of Freni Hazare, is likewise not a party to the lease agreement.” (1d.) This motion

follows.

Standard of Review

Rule 59(e) is the mechanism for a party to ask the court to issue a ruling on issues raised
but not ruled upon, state findings of fact or conclusions of law underpinning the order, address

possible misapprehension of an earlier argument, or revisit a previously raised argument. Elam

32

9€8008TdIOEC0¢#ASVI - SYA1d NOWINOD - 431S3IHDHOA - INd 9¥:¢ L0 unr #20c - d311d ATIVOINOYLO3 13





v. S.C. Dep't of Transp., 361 S.C. 9, 22, 602 S.E.2d 772, 779 (2004). A motion pursuant to Rule

59(e), SCRCP, has long been viewed as a “motion for reconsideration” despite the absence of
those words from the Rule. 1d. Consequently, a party is generally permitted to ask the court to
reconsider its decision even if it means rehashing all or part of an argument previously presented.
Id.

Law & Argument

The Jury Waiver Provision itself isvalid and enforceable.

As an initial matter, the Court’s Order held that neither Plaintiff was bound by the
provisions of the Lease Agreement but did not make any ruling as to the validity and
enforceability of the Jury Waiver Provision itself. The Defendants respectfully move for an
Order holding that the Jury Waiver Provision of the Lease Agreement is valid and enforceable.
See Elam, 361 S.C. a 23, 602 S.E.2d at 779-80 (“Issues and arguments are preserved for
appellate review only when they are raised to and ruled on by the lower court.”) South Carolina
generadly upholds Jury Waiver Provisions and there is no dispute as to validity of the Lease
Agreement itself. The Plaintiffs dispute only the application of the Lease Agreement to this
case. This Court should therefore issue an atered or amended order upholding the validity of the
Jury Waiver Provision.

South Carolinalaw permits the waiver of the right to ajury trial by contract. Skywaves |

Corp. v. Branch Banking & Tr. Co., 423 S.C. 432, 449, 814 S.E.2d 643, 652 (Ct. App. 2018).}

Such a waiver must be strictly construed, and a jury waiver must be made “knowingly and

voluntarily.” Wachovia Bank, Nat. Assn v. Blackburn, 407 S.C. 321, 332, 755 S.E.2d 437, 443

(2014), abrogated by Deutsche Bank Nat'l Tr. Co. as Tr. for NovaStar Mortg. Funding Tr., Series

I Theright to ajury is a constitutional right but our courts have held that even constitutional rights can be waived.
State v. Shuck, 278 S.C. 441, 442, 298 S.E.2d 95, 96 (1982); Hodges Concrete Prod., Inc. v. Fletcher, 284 S.C. 191,
193, 324 S.E.2d 343, 344 (Ct. App. 1984).
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2007-1 NovaStar Equity Loan Asset Backed Certificates, Series 2007-1 v. Est. of Houck, 440

S.C. 409, 892 S.E.2d 280 (2023). The law aso states, however, that “[a] person who signs a
contract or other written document cannot avoid the effect of the document by claiming that he
did not read it.” Id. Additionaly, there is no duty to explain to an individual what could be

learned from simply reading the contract. Citizens & S. Nat. Bank of S.C. v. Lanford, 313 S.C.

540, 545, 443 S.E.2d 549, 551 (1994). Therefore, so long as the contract itself is valid, then the
waiver provision within the contract will be upheld. As such, the Court should find that any
party who is bound by the Lease Agreement is likewise bound by the Jury Waiver Provision.

. It is undisputed that Decedent Freni Hazare signed the Lease Agreement and her
personal representativeisbound by her signature.

The Court’s Order denying the Defendants’ motion held that Plaintiff Devan Chokshi is
not a party to the Lease Agreement and that he is not bound by the signature of Decedent Freni
Hazari. This lawsuit, however, does not concern the claims of Devan Chokshi; it concerns the
claims of Devan Chokshi as Personal Representative for the Estate of Freni Hazare. It is the
Estate which is bound by the Lease Agreement’s provisions and the Personal Representative
cannot escape the Lease Agreement’s Jury Waiver Provision. “[T]he persona representative
stands in the shoes of the decedent and may bring any cause of action the decedent could have

brought in hislife.” Carson v. CSX Transp., Inc., 400 S.C. 221, 24243, 734 S.E.2d 148, 159

(2012). A personal representative may enforce the contracts of a decedent but does not have

greater powers than the decedent when living. Duncan v. Little, 384 S.C. 420, 682 S.E.2d 788

(2009). Put another way, the rights of a personal representative are limited in the same manner

as the Decedent’s rights would have been. Est. of Stokes ex rel. Spell v. Pee Dee Fam.

Physicians, L.L.P., 389 S.C. 343, 347, 699 S.E.2d 143, 145 (2010) (“[I]f the decedent had no

claim at his death, the estate has no claim.”). Likewise, our courts have long recognized that “all
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contracts which are capable of being enforced against a decedent in his lifetime may be enforced

against his estate.” Thompson v. Hudgens, 161 S.C. 450, 159 S.E. 807, 817 (1931). Indeed, the

word “claims’ is defined by the South Carolina Probate Code as “include[ing] liabilities . . . in
contract, in tort, or otherwise . ..” S.C. Code Ann. § 62-1-201. It is undisputed that Decedent
Freni Hazare was a party to the Lease Agreement and, as the personal representative of her
Estate, Plaintiff Devan Chokshi is as equally empowered and limited by the Lease Agreement as
Freni Hazare was during her lifetime.

This court would not be the first to hold that a personal representative must be bound by

waivers or other contracts signed by decedents. See, eq., THI of S.C. at Columbia, LLC v.

Wiggins, 2011 WL 4089435, at *5 (D.S.C. Sept. 13, 2011); see aso Cox v. Duke Energy, Inc.,

176 F. Supp. 3d 530, 542 (D.S.C. 2016), aff'd, 876 F.3d 625 (4th Cir. 2017) (rejecting argument
that a release executed by a decedent did not apply to the personal representative because it did

not specify that it applied to heirs and assigns). In Quattlebaum v. Carey Canada, Inc., 685 F.

Supp. 939, 942 (D.S.C. 1988), the Hon. Joseph Anderson examined historical case law of South
Carolina and concluded, “anything that would have defeated the decedent's recovery had he
survived the accident, ‘such as contributory negligence, a valid release, or similar acts on his
part, would defeat the right of recovery in behaf of his family in case of his death.”

Quattlebaum v. Carey Canada, Inc., 685 F. Supp. 939, 942 (D.S.C. 1988) (citing Reed v.

Northeastern R. Co., 37 S.C. 42, 16 S.E. 289 (1892)). The South Carolina Supreme Court

endorsed Judge Anderson’s ruling in Est. of Stokes ex rel. Spell v. Pee Dee Fam. Physicians,

L.L.P., 389 S.C. 343, 348, 699 S.E.2d 143, 145 (2010). There, the Supreme Court held that a
personal representative’s claims against a decedent’s physicians were time-barred because the

statute of limitations expired before the decedent’ s death. “Our jurisprudence makes clear that if
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the decedent was barred from recovering damages for his injuries, the bar passes to the
decedent's estate.” 1d., at 347, 699 S.E.2d at 145. The same principle applies to jury waivers and
apersona representative’ sright to ajury trial cannot be greater than the rights of the decedent.

[Il1.  Thefacts of thiscase are fundamentally different from N. Charleston Joint Venture
v. Kitchens of Island Fudge Shoppe, Inc.

The Plaintiffs opposition and this Court’s ruling both rely upon N. Charleston Joint

Venture v. Kitchens of Island Fudge Shoppe, Inc., 307 S.C. 533, 416 S.E.2d 637 (1992), for the

premise that “nonparties to a lease agreement were not subject to jury waiver provisions in the

lease agreement.”? To be sure, that is generaly the case, but the holding in N. Charleston Joint

Venture addressed an issue fundamentally different from the issue before this Court and its

holding does not apply here. N. Charleston Joint Venture concerned the application of a jury

waiver clause against the guarantor of a debt whereas this case concerns the personal
representative of the estate of a party to the agreement in which the jury waiver provision is
found. While both cases concern jury waiver clauses contained in lease agreements it is the
relationship between guarantor-debtor and Personal Representative-Decedent that made the cases
distinguishable from one another.

A guaranty is an obligation separate and distinct from the original note. Citizens & S.

Nat. Bank of S.C. v. Lanford, 313 S.C. 540, 544, 443 S.E.2d 549, 551 (1994). “The debtor is not

a party to the guaranty, and the guarantor is not a party to the principal obligation.” 1d. “[T]he
responsibilities imposed by the contract of guaranty differ from those created by the contract to

which the guaranty is collateral.” F & D Elec. Contractors, Inc. v. Powder Coaters, Inc., 342

2 In N. Charleston Joint Venture, a commercial landlord brought a lawsuit against its tenant and the tenant's
guarantor for past-due rent and moved to transfer the case to the non-jury docket based upon the applicable lease
agreement’s jury waiver clause. The tenant conceded the validity and binding nature of the jury waiver clause, but
the guarantor objected. In reversing the transfer of the claims against the guarantor, the Supreme Court ruled that
the guarantor was not a party to the lease and that the waiver clause, by its express terms, is applicable only to
Landlord and Tenant.” 307 S.C. at 535, 416 S.E.2d at 638.
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S.C. 443, 449, 537 S.E.2d 285, 288 (Ct. App. 2000), aff'd as modified, 350 S.C. 454, 567 S.E.2d

842 (2002). Thus, aguarantor’ s rights arise from its own contractual agreements and a guarantor
is not the same party as a debtor.
On the other hand, a personal representative’s rights in wrongful death claims arise from

the derivative nature of such claims. Jolly v. Gen. Elec. Co., 435 S.C. 607, 667, 869 S.E.2d 819,

851 (Ct. App. 2021). By “standing in the shoes” of the decedent whose interests the personal
represents, the persona representative — for al relevant intents and purposes — becomes the
decedent. See S.C. Code Ann. § 62-3-703 (providing a personal representative with “the same
standing to sue and be sued . . . as his decedent had immediately prior to death.”) Put another

way, a personal representative isin privity with the decedent. Fabian v. Lindsay, 410 S.C. 475,

482, 765 S.E.2d 132, 136 (2014) (* South Carolina courts have equated privity with standing.”)
Because the personal representative’s rights exist only by nature of being the representative of
the decedent’s estate, they must necessarily be limited in the same manner as the decedent would
have been had they lived.

IV.  Thescope of the Jury Waiver Provision appliesto the Plaintiffs lawsuit.

Upon finding that the Jury Waiver Provision is valid and applies to the clams of the
Estate of Freni Hazari, this Court should enter an amended order striking the Plaintiffs jury
demands in their entirety because the Jury Waiver Provision of the Lease Agreement applies to
the instant lawsuit as awhole. The applicable provision states that “any lawsuit . . . shall beto a
judge and not ajury.” (Ex. A (emphasis added)). The Jury Waiver Provision is not limited to
specific causes of action or to any parties, rather it plainly states that it applies to a lawsuit.
“Courts do not have the authority to make new contracts for parties. Rather, their duty is limited
to interpretation of the contract made by parties, regardiess of its wisdom or folly, apparent

unreasonableness, or failure to guard their rights carefully.” B.L.G. Enterprises, Inc. v. First Fin.

7
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Ins. Co., 328 S.C. 374, 377, 491 S.E.2d 695, 697 (Ct. App. 1997) (internal citations and
guotations omitted). In interpreting the language of a contract, when a contract is clear and

unambiguous, the language alone determines the contract’s force and effect. Lewis v. Premium

Inv. Corp., 351 S.C. 167, 171, 568 S.E.2d 361, 363 (2002). The Court may not rewrite the terms
of the contract but rather it “must construe it according to its plain, ordinary, and popular

meaning.” ERIE Ins. Co. v. Winter Const. Co., 393 S.C. 455, 461, 713 S.E.2d 318, 321 (Ct.

App. 2011). The plain language of the Lease Agreement leaves no room for interpretation — the
trial any lawsuit to which the Lease Agreement applies must be a nonjury trial.

Interpreting the plain language of the Jury Waiver Provision, it is clear that the use of the
term “any lawsuit” in the Lease Agreement encompasses the entirety of the action and not
individual claimsor issues. The PlaintiffsS memorandum in opposition utilizes the word “issues”
in arguing that “the language of the jury waiver provision limitsits scope to issues ‘related to this
Lease Contract’ . . .” (Pls. Memo. in Opp., p. 13)% At the hearing on this motion, the
undersigned utilized the word “claims’ in making an argument that such words are more limited
than what the Jury Waiver Provision contemplated. The terms “issues,” and “claims,” as they
are used in our jurisprudence, are not synonymous with the word “lawsuit.” The word “lawsuit”
may generally be used interchangeably with the terms “action” or “case.” See, e.q., Black’s Law
Dictionary, 1663 (10" Ed.). But the words “issue’ and “claims’ are generally understood to be

mere parts of alarger lawsuit, action, or case. See, e.q., Bennett v. Et. of King, 436 S.C. 614,

3 The argument that this lawsuit concerns claims unrelated to the Lease Agreement ignores the expansive language
of the Jury Waiver Provision.” Even if the Plaintiffs’ claims are not related to, or based upon the Lease Agreement,
they are nonetheless based on statute or common law and subject to the Jury Waiver Provision. The Jury Waiver
Provision is not limited to claims arising only from the Lease Agreement and the “and/or” provision in the clause
means that the waiver applies to any of the three categories, any combination of the three, or all of them together.
See Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts, 125 (2012) (“When
[and/or] is meant, careful drafters would say A or B or both or- if severa items were to be listed, they would
introduce the list with any one or more of the following”) (emphasisin original). So long as a party is subject to the
Jury Waiver Provision, any lawsuit the party brings against the Defendants is subject to its terms.
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621 n. 6, 875 S.E.2d 46, 50 n.6 (2022), (noting that petition raised “multiple issues’ in a single

appedl); James v. Kelly Trucking Co., 377 S.C. 628, 634, 661 SE.2d 329, 332 (2008) (“A

plaintiff may, in asingle lawsuit, assert many causes of action against a defendant.”); Burnsed v.
Greene, 291 S.C. 59, 60-61, 351 S.E.2d 910, 911-12 (Ct. App. 1986) (“[T]he parties are
permitted to join as independent or alternate claims as many claims as they have against the
opposing party in a single lawsuit.”). As such, the Jury Waiver Provision applies to “any
lawsuit” in which it can properly be invoked and not mere portions of the lawsuit. To read any
other meaning into the Jury Waiver Provision would be contrary to the rules of contractual
interpretation and this Court should find that the Jury Waiver Provision applies to the instant
lawsuit as awhole.

V. Decedent Dhruv Chokshi is bound by the terms of the L ease Agreement because he
hasinvoked it to his benefit in this lawsuit.

The Defendants submit that the Jury Waiver Provision necessarily encompasses the entire
lawsuit, including the claims of Plaintiff Vatsal Chokshi as the Personal Representative of the
Estate of Dhruv Chokshi, but an additional independent basis exists for finding the Jury Waiver
Provision applies to these claims. While Defendants acknowledge that Dhruv Chokshi did not
execute the Lease Agreement, the Court should still find that he is bound by the terms of the
Lease Agreement because his Personal Representative has invoked the Lease Agreement to his
benefit in this lawsuit. A party who seeks the benefits of a contract cannot avoid its burdens.

Kingman v. Nationwide Mut. Ins. Co., 243 S.C. 405, 412, 134 S.E.2d 217, 221 (1964). Notably,

just last year our Court of Appeals dispossessed a non-signatory of its right to a jury tria and
compelled it to attend arbitration where it had sought to enforce the contract to his benefit. See

Dixon v. Pattee, 442 S.C. 233, 257, 898 S.E.2d 158, 170 (Ct. App. 2023).

In this case, the Plaintiffs have invoked the lease agreement because they have identified Dhruv
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Chokshi as “tenant” and sought to hold the Defendants liable as the Plaintiffs’ landlord inter alia
under the South Carolina Residential Landlord and Tenant Act. (Third Am. Compl., filed Feb. 2,
2024, 1176-81.) The South Carolina Residential Landlord and Tenant Act defines a “tenant” as

“a person entitled under a rental_agreement to occupy a dwelling unit to the exclusion of

others” S.C. Code Ann. § 27-40-210(15) (emphasis added). The Plaintiffs have not identified
any other rental agreement by which Dhruv Chokshi could qualify as a “tenant” and, therefore,
their claims under the SCRLTA must necessarily invoke the Lease Agreement at issue here.
Because Plaintiff Vatsal Chokshi, as the Personal Representative of the Estate of Dhruv Chokshi,
has asserted claims under the South Carolina Residential Landlord and Tenant Act, and because
such claims are predicated upon a rental agreement establishing tenancy, his claims necessarily
seek the benefit of the Lease Agreement on behalf of Dhruv Chokshi. This Court should
therefore hold that the Estate of Dhruv Chokshi is bound to the burdens of the Lease Agreement
and that his personal representative is bound by the Jury Waiver Provision.
Conclusion
WHEREFORE, for the foregoing reasons, Defendants BIF Summerville Station, LLC,

and PAC-Summerville, LLC respectfully request this Court reconsider its May 28, 2024, Form 4
Order and GRANT Defendants’ Motion to Strike Plaintiffs' Jury Demand.
Dated this 7th day of June, 2024. WALL TEMPLETON & HALDRUP, P.A.

g/Ford H. Thrift

Morgan S. Templeton (SC Bar #15456)

Ford H. Thrift (SC Bar #103294)

145 King Street, Suite. 300

Post Office Box 1200

Charleston, South Carolina 29402

Telephone: 843-329-9500

Attorneysfor Defendants BIF Summerville
Station, LLC, and PAC-Summerville, LLC

10
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER

DEVAN CHOKSHI, INDIVIDUALLY AND
AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF FRENI HAZARE, Deceased,
VATSAL CHOKSHI, INDIVIDUALLY AND
AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF DHRUV CHOKSHI, Deceased,

CASE NO.: 2023-CP-18-00836

Plaintiffs,
VS. AMENDED SUMMONS
BIF-SUMMERVILLE STATION LLC,
PAC-SUMMERVILLE, LLC,
LINCOLN BP MANAGEMENT, INC.,
THE BEACH CO., BEACH COMPANY, INC.,
BEACH INVESTMENT FUND, L.P.,
BEACH REAL ESTATE FUNDS, LLC,
LINCOLN PROPERTY COMPANY
COMMERCIAL, INC., LINCOLN PROPERTY
COMPANY COMMERCIAL SERVICE
ENTERPRISES, INC., LINCOLN PROPERTY
COMPANY NATIONAL, INC., LINCOLN
PROPERTY COMPANY NATIONAL, LLC,
LINCOLN PROPERTY COMPANY NO. 177,
LTD. PARTNERSHIP and JOHN/MARY
DOES XYZ CORPORATIONS.

Defendants.

vavvvvvvvvvvvvvvvvvvvvvvvvvvv

TO THE ABOVE-NAMED DEFENDANTS:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy
of which is herewith served upon you, and to serve a copy of your Answer to the Complaint upon
the subscriber, Jason S. Stevens, at his office at 215 East Bay Street, Suite 500-H, Charleston,
South Carolina 29401, within thirty (30) days of the service hereof, exclusive of the day of such

service.
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YOU ARE HEREBY GIVEN NOTICE FURTHER that, if you fail to answer the
Complaint as required by this Summons within thirty (30) days after the service hereof, judgment
by default will be rendered against you for the relief demanded in the Complaint.

[SIGNATURES ON FOLLOWING PAGE]

By: /s/Jason S. Stevens

Jason S. Stevens

Attorney for Plaintiffs

215 East Bay Street, Suite 500h
Charleston, South Carolina 29401
jason@jsstevenslaw.com

Tel: (843)789-3620

By: /s/ Christopher J. Gramiccioni
Christopher J. Gramiccioni
Attorneys for Plaintiffs

Kingston Coventry LLC

460 King Street, Suite 200
Charleston, South Carolina 29403
chris@kingstoncoventry.com

Tel: (843) 972-8800

June 19, 2023
Charleston, South Carolina

Page 2 of 27
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER

DEVAN CHOKSHI, INDIVIDUALLY AND
AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF FRENI HAZARE, Deceased,
VATSAL CHOKSHI, INDIVIDUALLY AND
AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF DHRUV CHOKSHI, Deceased,

CASE NO.: 2023-CP-18-00836

Plaintiffs,
FIRST AMENDED COMPLAINT
(Jury Trial Requested)

VS.

BIF-SUMMERVILLE STATION LLC,
PAC-SUMMERVILLE, LLC,

LINCOLN BP MANAGEMENT, INC.,

THE BEACH CO., BEACH COMPANY, INC,,
BEACH INVESTMENT FUND, L.P.

BEACH REAL ESTATE FUNDS, LLC,
LINCOLN PROPERTY COMPANY
COMMERCIAL, INC., LINCOLN PROPERTY
COMPANY COMMERCIAL SERVICE
ENTERPRISES, INC., LINCOLN PROPERTY
COMPANY NATIONAL, INC., LINCOLN
PROPERTY COMPANY NATIONAL, LLC,
LINCOLN PROPERTY COMPANY NO. 177,
LTD. PARTNERSHIP and JOHN/MARY
DOES XYZ CORPORATIONS.

Defendants.

L./\./\./\./vvvvvvvvvvvvvvvvvvvvvvvvvv

TO THE ABOVE-NAMED DEFENDANTS:

Plaintiffs, DEVAN CHOKSHLI, individually and as Personal Representative of the Estate of
FRENI HAZARE (hereinafter referred to as “Plaintiff Brother,” “Plaintiff Son,” and/or “Plaintiff
PR of Estate Hazare”) and VATSAL CHOKSHI, individually and as the Personal Representative
of the Estate of DHRUV CHOKSHI (hereinafter referred to as “Plaintiff Father” and/or “Plaintiff
PR of Estate Chokshi”) (both hereinafter referred to collectively as “Plaintiffs”) by and through

their undersigned counsel, hereby shows by way unto this Court as follows:

Page 3 of 27
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INTRODUCTION

1. On September 29, 2022, 48-year-old FRENI HAZARE and her son, 15-year-old DHRUV
CHOKSHI (hereinafter, “the Decedent” or “Decedents” collectively), died tragically in a fire that
engulfed SUMMERVILLE STATION apartment complex where they resided together, located in
Summerville, South Carolina.

2. This is a multi-count wrongful death action filed against the above-captioned Defendants
for negligence and other causes of action in their management, ownership and maintenance of the
SUMMERVILLE STATION apartment complex.

3. At the heart of this matter is the Defendants’ individual and collective breach of their duties
and responsibilities to properly manage and maintain SUMMERVILLE STATION, and their
overall failure to ensure the safety and well-being of residents FRENI HAZARE, DHRUV
CHOKSHLI, and several other tenants residing in the SUMMERVILLE STATION complex.

4. As a direct and proximate result of the Defendants’ conduct, FRENI HAZARE and DHRUV
CHOKSHI perished by burning alive and suffering gruesome and painful deaths while trapped in
their apartment, as further described below.

THE PARTIES

5. The decedents FRENI HAZARE and DHRUV CHOKSHI were residents of Summerville,
South Carolina, and all relevant events to this Complaint occurred in the County of Dorchester,
South Carolina.

6. DEVAN CHOKSHI (hereinafter, “Plaintiff Son”) is the eldest son and only surviving heir
of FRENI HAZARE and, therefore, Plaintiff Son has been appointed Personal Representative of
the Estate of FRENI HAZARE by the Dorchester County Probate Court. Plaintiff Son brings this
action in his individual capacity based on the damages suffered under the Wrongful Death Statute

of South Carolina as to his loss of a devoted brother, as to the loss of his mother, including but not

Page 4 of 27
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limited to his loss of the love and affection of his brother, his mother, and all other damages
recoverable by statute or otherwise; as well as under the Survival Statute of South Carolina as the
Personal Representative of the Estate of FRENI HAZARE for damages she suffered prior to her
demise; in addition to all other damages applicable arising out of the death of FRENI HAZARE.
7. VATSAL CHOKSHI (hereinafter, “Plaintiff Father”) is the father of the deceased DHRUV
CHOKSHI, and Plaintiff Father is the only surviving heir that would take property upon intestacy
pursuant to the laws of the State of South Carolina. Therefore, Plaintiff Father has been appointed
Personal Representative of the Estate of DHRUV CHOKSHI by the Dorchester County Probate
Court. Plaintiff Father brings this action in his individual capacity based on the damages suffered
under the Wrongful Death Statute of South Carolina as to his loss of his minor son, including in
that loss the love and affection of his youngest son and all other damages recoverable by statute or
otherwise; as well as under the Survival Statute of South Carolina as the Personal Representative
of the Estate of DHRUV CHOKSHI for damages he suffered prior to his demise such as having to
watch his mother burn alive, listening to her suffer as she burned alive, and then having to endure
the pain of burning alive himself; in addition to all other damages applicable arising out of the
death of DHRUV CHOKSHI.

8. The Plaintiffs are informed, believe, and on that basis allege that Defendant BIF-
SUMMERVILLE STATION LLC, is now, and at all times mentioned herein was, a limited
liability company duly organized under the laws of the State of Delaware, and having its principal
place of business in South Carolina and registered agent there for service of process, Paracorp.
Said Defendant can be served through this agent at 2 Office Park Court Suite 103, Columbia, South
Carolina 29223.

9. The Plaintiffs are informed, believe, and on that basis allege that Defendant PAC-

SUMMERVILLE, LLC, is now, and at all times mentioned herein was, a limited liability company
Page 5 of 27
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duly organized under the laws of the State of Delaware, and having its principal place of business
in South Carolina and registered agent there for service of process, Paracorp. Said Defendant can
be served through this agent at 2 Office Park Court Suite 103, Columbia, South Carolina 29223.
10. The Plaintiffs are informed, believe, and on that basis allege that Defendant LINCOLN BP
MANAGEMENT, INC., is now, and at all times mentioned herein was, a limited liability company
duly organized under the laws of the State of Texas, and having its principal place of business in
South Carolina and registered agent there for service of process, C T CORPORATION SYSTEM.
Said Defendant can be served through this agent at 2 Office Park Court Suite 103, Columbia, South
Carolina 29223.

11. The Plaintiffs are informed, believe, and on that basis allege that Defendant THE BEACH
CO. is now, and at all times mentioned herein was, a corporation duly organized under the laws of
the State of South Carolina, and having its principal place of business in South Carolina and
registered agent there for service of process, John C. L. Darby. Said Defendant can be served
through this agent at 320 Broad Street, Suite 600, Charleston, South Carolina 29401.

12. The Plaintiffs are informed, believe, and on that basis allege that Defendant BEACH
COMPANY, INC., is now, and at all times mentioned herein was, a corporation duly organized
under the laws of the State of South Carolina, and having its principal place of business in South
Carolina and registered agent there for service of process, John C. L. Darby. Said Defendant can
be served through this agent at 320 Broad Street, Suite 600, Charleston, South Carolina 29401.
13. The Plaintiffs are informed, believe, and on that basis allege that Defendant BEACH
INVESTMENT FUND, L.P., is now, and at all times mentioned herein was, a corporation duly
organized under the laws of the State of South Carolina, and having its principal place of business

in South Carolina and registered agent there for service of process, John C. L. Darby. Said
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Defendant can be served through this agent at 320 Broad Street, Suite 600, Charleston, South
Carolina 29401.

14. The Plaintiffs are informed, believe, and on that basis allege that Defendant BEACH REAL
ESTATE FUNDS LLC, is a limited liability company duly organized under the laws of the State
of South Carolina, and having its principal place of business in South Carolina with a registered
agent for service of process of John C. L. Darby who can be served with process at that principal
place of business of 320 Broad Street, Suite 600, Charleston, South Carolina 29401. Plaintiffs
assert that any and all allegations against this Defendant include allegations against this Defendant
as it was formerly known as BEACH REAL ESTATE INVESTMENTS, LLC before it was
amended on or about June 19, 2020 from when it was formerly known as BEACH INVESTMENT
MANAGEMENT, LLC as it was initially organized on or about August 9, 2017.

15. The Plaintiffs are informed, believe, and on that basis allege that Defendant LINCOLN
PROPERTY COMPANY COMMERCIAL, INC., is now, and at all times mentioned herein was,
a corporation duly organized under the laws of the State of Texas, and having its principal place
of business in South Carolina and registered agent there for service of process, C T
CORPORATION SYSTEM. Said Defendant can be served through this agent at 2 Office Park
Court, Suite 103, Columbia, South Carolina 29223.

16. The Plaintiffs are informed, believe, and on that basis allege that Defendant LINCOLN
PROPERTY COMPANY COMMERCIAL SERVICE ENTERPRISES, INC., is now, and at all
times mentioned herein was, a corporation duly organized under the laws of the State of Texas,
and having its principal place of business in South Carolina and registered agent there for service
of process, C T CORPORATION SYSTEM. Said Defendant can be served through this agent at 2

Office Park Court, Suite 103, Columbia, South Carolina 29223.
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