[EEPLARATION

HOW COKES, TEE.Appellant 9855939§\§9.Rﬁl¢”203A5uzﬁé4$QkCR.
. _app@;ql_in.q- the °Final Qxfdon_‘ To Dismiss® issued on 8th August 2013,
by ihe.@qn°iable;&@rrr ﬁ-.ﬁrﬂe@;.Jr-; Judge of the 15th Judicial
Cchuituiﬂ.tbé,Ceaxt Cf commom Pleen fof ﬂ#rrr County, in the
hppellant's.  P.C.R. . Caae No. . $013-CP-26-324.. The Aopellent
recejvedgihg,Otde:_Qm:10th.Septe@berwzﬁxst-aaé.ﬂoq:{iles_thisn
FNotﬂcerf.Iatentmrq Abp@ax?_witbtth&n,aonoiable éourt.,

 The. Appellant bv vwvay. 02..the“_Sanb;_Ca:Qlinai_Coﬁe 0f. Law
.ﬁk7-25-4$(§)a thé recent U.S. S@?fe@e‘coptﬁ‘rhling in Lafler v.
céon,@_r....'.lz&z 3‘-.C,&;-_, 1376 (march 21, 2012), ¢the Com}méiq_& Case

Hisgouri v.Frye. 1;3 S.Ct. 1399 (Harch 21, .2012), and this.

Honorable Court's decision inm Talley v;wStmte. 640 S.E.2d 878,
880 (2007), will shev this Honoroble Court thet the Eoncrable
Lqit?fue.ﬂyﬁané Jr., erred in his decisfien of the °Pimal Order To
' -DianiQQﬂ!hi>the ahnae?qﬁ ﬁiaccetianAin:ec:or“qiAlap“by ntating
| that Aopellant'’s P.C.R. claim vas snccgpsivs,gna_un;j@exy.

fheunapellant argbeé.that“no; oulydgga.ﬁisur;cua,nApbliﬁatiqh_
filed tingly,nnd.nnt_gpgeesaiyem.bu: aigocxhgi,ﬁhe+Appgilant“h@s
__ctessongble grounds to be granted and Evidemtiary Hearing and/or.
resentencing to the tsaeoagbley_éiea, th?ﬁ @as not properly
conyeyed A,»to the Appellant  for. the _M?D,%llaét to 'nafkg. a timely
informed dés@a#m ‘@8 to vhether to accept the favorable ples
bargain that thé solicitor deemod ‘sound im the interest of
justice.- | |

The Appellant filed & P.C.R. Application with the Horry Couvnty

Clecrk of Court on the 1éth of Jenuary 2013, under S.C. Code of

1.



_§17-279£5(B), which gt&tes:,“when & court vhose decisions are
‘binding upon tﬁ% Gugx@me Court eﬁ thig State or that the Svpreme
Court of this stet@ holds th&t the Conetxtutxon of the United .
Stetes or th@ Comstitution of ‘this State. or -both, impose upon
SK@te Crimingl ?rece@dsngm a gubat&utive z&andard not pr@vxoualyA
recognized or a tight_qqg_gq_ggispengg_ap'tbe time of ghe State<
Court Trial, and if the stondard or right is intemded to be.
‘applied rotreactively, and 59?.1_??_@??‘?8‘,-9?“’?‘ ‘this chapter mey be
.filed not. later than oné (l) year aftet the dete en which the
-stendard or right vas deterrined to aaiat.“ Alse citing Latler v.j
Cooper, 132 5.Ct. 1376 (2012). |

_Under. Latlet it vas_ determined by the . S. Supreme Court that
ﬂeﬁen¢¢nta.had\a.:§9bt tc,etiective,assia:ance,ot.cpnnae! during
the plea—harg&in proceae vhich ia cﬁnaideted & pre-tti&l stage,
conatxtutionalizing the plea-bargaxn process vhen & defendant
reject.a ‘a faverable plea and goes to trxal on the advise of
counsel. Therefore., e@{q@lgqhgpgﬂg,ggy definitive 8tandg:d_§qd'
;ishsuoqt,grev%qéanAin,eﬁiﬂtensswf9r potential defendants in the
pre-trial stage of a csif?ié?ﬂ proceeding.

Using the'Strickland v. Hashingten. 466 U.S. 6868, 104 S.Ct.

2052, 80 L. zﬁ,ad €74 (1904) test for ineffective assistance of
counsel, a defendant needs to4sh9v_th@t“ther¢.xs @ reasonable
p;OhabiLi;x.thﬁpﬁubqt,zot;cqunsqlfa.nhéxp:ggagonaihép;9§¢p the
result of the prqéeedingp would have _been diftex@nt.' .Under
Latlot 8 legal anelysis it vas detetmined that the oecond prong

of Stricklead, bev & dqtangn; (@pgl@qqn;) vas ha;pgd by

by counsel’'s ineffectiveness, if the ineffectiveness vas proven,




the harm (Prejudics) vould @e presumed by th@ Ceurts im the
‘hersber a@ntenea K defeudumt (&pplic&nc) recciwed by goxng te
trﬁ&l end rejectnng the & mere favorable plea Ofﬁ@t.

The State &rgued_gh&t,the ;ul&pg setforth in Devie v. State,

(361 S.C. €01 (2009)., wes an idemtisl case to Lafler. The
Appellant dﬁagreee..gggig uges & dﬁffe:g@t legel amahyans thea
vhoat ie setforth im Laﬁhet. becavse the stancard er cights arg
é¢ifferent for the two dﬁff@t@nt _cosse. ?h@m@ﬁggg,_;he analya§@_
for ecach case vould ke different. Prior to the U.S. Supreme Court
rmltng there vae nho specific stauéérd _of constitutxonal
'guaramtees in place hew t@ resolve such claims. Court' 8 in South
Carelina ves Jleft to deal with such claims. om & cese by case
baaas. vhich at the txme did net fully define the _scope of a
defendant's Sizth Asemdment Rights vhen o defendant asserts &

claim of imeffoctive ;as@ste@cé'qﬁ_g§gpsgl that resu;;éduyq_a“
.detendentfa:tgﬁ@qal'@Q accept 2 favorable plea bé?ﬁaﬁnney,tbeu
advise and/or misjgformation by counsel, that cventually led to a
‘defendent goimg to trial, being found guilty, and receiving &
_hersher sentence than thQHIAYQFabLQaPl?@,Qﬁ:@[t |

~Davie in 2009 vas decided by the S.C. Courts by using the

Strickland tve prong test for establishinmg i@etgeqtﬁve qés#égach
_of counael._udt im Léﬁler it vas & ditterent analysis, im théthgg
anApplicant ceuld prove tnetfectsve mssistance of counaelo the

2nd prong of Strickland ©of hov an Applacant vas prejudiced. and/or

harmed, veuld be inforred through the harsher sentence that was
received, which setforth & nev legal standard or right.
The State elso argued that the Appellant's P.C.R. claim vas

_successive and untimely. The Appellenmg believes that ingccordance



¥ith the Uniferm Pest-Conviction Act im the South Cazrolina Code

Of Law §17-27-45(B), citing Lafler, Kisseuri v. Prye, 132 s.cCt.

1399, and Talley v. State, 640 S.E.26 €78 (2207), that the

Appellent sghould be granted relief in receiving sn evidentiary
_hezring eand/or ghé_ggaertg@@;y of receiving the original plea
renedy, due to the fact that Appellant filed ﬁaa'ffg;g,~q}§im
vithin the one (1) ysar statute of ;i@&;gt#ons_undgr the zule of
lav. |

Lafler should be apgligd_ﬁet;gs§;ﬁyg;y gpugﬁé State of South
Corolina bocause it brings forth a ,név standard or right .
dctermining ineffective ossistance of counsel under Lafler. in
dezlimg vhom coursel, 1) Gives a defemdant misinformation of gm
i@Céigcsplqsel zule, 2) Dogs not inform defendant of the plea, 3)
Gives a defendgng_qgggqgggg.adyice @8 to vhether to accept or

_reject a favorable ples offer, 4) Allows the ples to lapse, and

haraher sentence.

Appella@t filed @ P.C.R. under S.C. deé of Lav Ann.
§17-27-45(8), on 14th Jemuary 2013. Lafler vas decided on 21
Rerch 20;24“ gppgqing-'upon the state crimingli procegdiqgg a
_éphqta@tiYG;aﬁandard not previously recogmized and bimding upon
the courts of this Stete. Thexefore, the Appellant wes within the
_one (1) year atatqtﬁipz_}ipﬁtasiona.aal¢9ﬁined in S.C. Code of
Lev §17-27-45(8B).

In Talley v. State, 640 S.E.2d 878 (2007), the defendant

Talley filed his P.C.R. Application on the assertion that the




U.S. Spreme Court ruling on the ilabama v. Sheltom, 535 U.S. €54,

122 s.ct. 1764 (2002), crested for Talley & mew substentive
@tanqgg not previcusly ;ecéga#zeé,?neg.qu in gxistgncg &t the

‘time cofTalley's trial. In Telley v. State, the State of South

for_f@i;u:e,to<£ilg_within the statute of lﬁmitégipap.pppgyggg to
$.C.. Code Ann. §17-27-45(A), and peloguin_v. Stete, 463 S.E.2d.
606 (1996). After e thoﬁg_l}fql legel anzlysie of both Talley’s
position smd the State of South Carclina‘s p;si;ign; the Suéz&ég

Court ruled that because  Alabema v. Shelton, applies

retroactively on collatetal_tgvieg,_?he”B,ngi;qqqqq.;Q.Tallex's
case correctly determined S.C. Code &nn. §17-27-45(B) is #he»

applicable statute of linigétippgf Our Supreme Court of Sogthr

_C@;qggnq ruled that Alabamgﬁv.'Shelton._ggs_dgcid@d on Hay 20,
2002)1-&26_I£££§z.iiléqﬂhiﬁ”Pece&a Application on Merch 6, 2003.
xhgretbre. Talley's ,Equgg_vkpplicatiqn_'ﬁa timely filed under
$.C. Code Ann. §17-27-45(B). |

‘Aépgllant believes that Lafler sets sizilar gtamgq:q~e3_fallez
did, in accordance with S.C. Code Ann. §17-27-45(B). and that his

P.C.R. Applicstion vas filed timely and isnot successive.

- CONCLUSZION

The Appellant, based on his meritorious claims, has believed
. the has met the burden of establishing his entitlement to relief
by @ prepoaderance of the evidence and shoving the probative
value supporting the appellant's argument. R

The Appellant humbly ask this honorable Court to grant an

evidentiary hearing. In edditiom, the appellant humbly. requeit

that counsel be appointed in efforts to defend such claim.
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