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STATEMENT OF ISSUE ON APPEAL 

1. Did the trial judge err in admitting four photographs of the deceased child from the crime
scene when any probative value of the photographs was substantially outweighed by the
danger of unfair prejudice?
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that any more than the words themselves do, plus, these pictures have other 
prejudicial effect, and that this is a disabled child, and that's not the fault of either 
one of these Defendants, but they are even more pathetic or emotional and that the 
child looks emaciated. 

The child is wearing a diaper. I mean the child - and those have nothing to do 
with this, and they don't make it any more or less likely that there was malice 
involved. The actions are pretty much what we have conceded they were. The 
State [sic] this happened, we said this happened. What do these prove, and what 
do they go to show, and that is being contested, and I believe the answer is 
nothing. 

(R. p. 179, line 19 - p. 180, lines 1-12). The judge overruled the objection stating, "Exhibits 

Number 2 and 4 are admitted over objection, that depict the scene at the time the officers arrived, 

and being further described through testimony, and that the pictures are not of such a nature the 

prejudice exceeds the probative value." (R. p. 181, line 25 - p. 182, lines 1-5). The judge 

erred. The officer was able to adequately describe the crime scene and there was nothing in 

dispute about the crime scene or the condition of the child when officers arrived on scene. Any 

probative value of the photographs was substantially outweighed by the danger of unfair 

prejudice. 

The judge then asked about State's exhibits #1 and #3. (R. p. 182, lines 6- 7). The 

State explained that these exhibits were the same photo showing the same injuries. (R. p. 182, 

lines 6-17). State's exhibit #1 shows the child in a diaper on a white tarp with a coroner's tag 

around her toe. State's exhibit #3 is a close up of the child's legs. The State told the judge, 

"They do, the only difference is you can see the child's face, which I believe both King and 

Pangalangan would have been able to see if they looked in the care. And there is -- there's no 

way for me to tell you, other than to tell you on the video they are looking in the car at various 

times, sometimes to look at - supposedly, looking to see how to get the car unlocked; but there 

were various times in the video in which they're looking in. This is how - this is what they 
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would see with that child." (R. p. 182, line 18 - p. 183, lines 1-5). Appellant responded, "The 

windows are tinted. No one's testified you can look through that car, when the door's closed, 

and see what's in it, so there's no foundation based on that." (R. p. 186, lines 13-16). 

Appellant objected to the admission of State's exhibits #1 and #3 arguing that like in 

State v. Nelson, 231 S.C. 655, 661, 99 S.E.2d 672, 675 (1957), the manner of death was not in 

question. (R. p. 184, line 25 - p. 185, lines 1-20). Appellant additionally argued, "At this point, 

I think it's also cumulative, and inflammatory as well as cumulative." (R. p. 185, lines 21-23). 

The judge ruled, "These two photographs 1 and 21 are admitted, over objection, to show the 

bruising on the child, and it further shows the condition at the time." (R. p. 186, lines 17-20). 

The judge erred. State's exhibits #1 and #3 are the same photo, with one being a close-up. The 

fact that in these photographs the child is now on a white tarp with a coroner tag on her toe 

indicates that this is not how the child was initially found at the crime scene. There was no 

dispute about the injuries or the condition of the child at the time. 

All four photographs were then admitted over objection. (R. p. 187, lines 17-24). The 

photographs were cumulative and lacked probative value as the photographs did not show any 

issue in dispute. The judge erred in admitting each of these photographs because any probative 

value of the photographs was substantially outweighed by the danger of unfair prejudice. 

The State proceeded on a theory of Mouzon malice. See State v. Mouzon, 231 S.C. 655, 

661, 99 S.E.2d 672, 675 (1957). In closing argument the State argued, "This case is about 

implied malice. What is implied malice? Implied malice is that you can take your facts and 

circumstances of the case, what you have seen, what you have heard, what you know about the 

case. That someone is so extremely reckless that they had a wanton disregard for human life. 

I This appears to be a mistake as State's exhibit #2 was already admitted. It appears the judge is 
referring to State exhibits # 1 and #3. 

7 



They may not even have direct, ill feelings toward that one individual, but their attitude, their 

actions. All of the things that they chose to do. All the way they chose to act all lead back to a 

conscious disregard for the lives of others." (R. p. 592, lines 6-18). Under the State's theory of 

implied malice, the extreme recklessness was leaving the child in the car, not the resulting 

injuries or condition of the child shown in the photographs'. There was no dispute about how the 

child died. The sole issue to be determined by the jury was if Appellant's actions were sufficient 

to show extreme recklessness. The photographs did not assist the jury in determining if 

Appellant's actions were sufficient to show extreme recklessness. Instead, the admission of the 

photographs of the deceased disabled child in a soiled diaper, with a coroner tag on her toe, 

laying in the grass or on a white tarp with injuries sustained as a result of being left in the car 

was calculated to arouse the sympathies and prejudices of the jury. The photographs were not 

necessary to an issue at trial. 

"Under Rule 403, SCRE, relevant evidence may be excluded where its probative value is 

substantially outweighed by the danger of unfair prejudice. Moreover, '[I]t is well-established 

that photographs calculated to arouse the sympathies and prejudices of the jury are to be 

excluded if they are irrelevant or unnecessary to the issues at trial.' State v. Jones, 440 S.C. 214, 

259, 891 S.E.2d 347, 371 (2023) (quoting State v. Middleton, 288 S.C. 21, 24, 339 S.E.2d 692, 

693 (1986))." State v. Nelson, 440 S.C. 413,420, 891 S.E.2d 508, 511 (2023). The four photos 

of the deceased child at the crime scene had little probative value as the officer who was at the 

crime scene and the pathologist were able to testify as to their observations and the manner of 

death was not in dispute. The photographs were calculated to arouse the sympathies and 

prejudices of the jury and were unnecessary. Any possible probative value was substantially 

outweighed by the danger of unfair prejudice. 
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In Nelson, the South Carolina Supreme Court wrote: 

If this were a case such as Collins where the nature of the victim's injuries was in 
dispute or a case where there was no other convincing evidence of malice or the 
manner in which the victim died, then the photos may have had sufficient 
probative value to warrant their admission. In that scenario, while undeniably 
gruesome, the probative value of the photos may not have been substantially 
outweighed by the danger of unfair prejudice under Rule 403, SCRE. 
Nevertheless, here, there was minimal probative value "in the photos because the 
issues of malice and how Victim was killed were not in dispute. Other convincing 
evidence established malice and how Victim was killed, thereby eliminating the 
photos' probative value. Thus, we believe the danger of unfair prejudice 
substantially outweighed any minimal probative value of the autopsy photos in 
this case. See Rule 403, SCRE. Accordingly, we believe the trial court erred in 
admitting the photos, and the court of appeals erred in affirming that decision. 

440 S.C. at 426-27, 891 S.E.2d at 514-15. 

The Nelson case involved autopsy photos rather than crime scene photos as in this case. 

The crime scene photos in this case, however, like the autopsy photos in Nelson, lacked 

probative value. Like Nelson, in the present case the nature of the victim's injuries and the 

manner of death were not in dispute. The jury had to determine if Appellant's actions of leaving 

the child in the car constituted extreme recklessness. The hours leading up to the death when 

the child was left in the car were captured on video surveillance that was admitted in evidence 

and viewed by the jury. The disturbing photographs of the child and resulting injuries do not 

assist the jury in determining extreme recklessness. 

In State v. Collins, S.C. 409 S.C. 524, 763 S.E.2d 22 (2014), the defendant was convicted 

of involuntary manslaughter and, pursuant to S.C. Code §47-3-710(A)(2)(a) and 760, of being 

the owner of a "dangerous animal" that attacked and injured a human being. In Collins the South 

Carolina Supreme Court wrote, "In order to support its assertions about the dangerous 

propensities of the dogs, the marmer and extent of the attack, and Collins's criminal negligence, 

the State also offered a group of photos taken of the victim by Proctor, the forensic pathologist, 
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before he began the autopsy." 409 S.C. at 532, 763 S.E.2d at 27. In finding no error in the 

admission of the pre-autopsy photos the Court wrote: 

These are not ordinary dog bites with which most jurors would ever be familiar. 
Even the pathologist stated he felt compelled to document the injuries prior to the 
start of the autopsy because he had never come across a situation this extreme. 
Since there was no one else present at the time of the event, the photos aided the 
jury in evaluating the testimony offered by both the State and the defendant, 
especially as to determining the dangerous propensities of the dogs and whether 
or not Collins's conduct was criminally reckless. 

State v. Collins, 409 S.C. 524, 536, 763 S.E.2d 22, 29 (2014). In contrast, the four unnecessary 

and prejudicial photographs of the disabled child deceased at the scene did not aid the jury in 

evaluating testimony to determine extreme recklessness. Most jurors are familiar with the 

dangers of leaving a child in a hot car. The question for the jury was whether Appellant acted 

with extreme recklessness when he testified that he believed the car was running. 

The crime scene photographs in the present case are distinguished from the crime scene 

photographs in State v. Hawes, 423 S.C. 118, 813 S.E.2d 520 (Ct App. 2018). In Hawes, the 

crime scene photographs went to malice as the photographs 'illustrated the extreme nature of this 

killing as they show multiple wounds and abrasions on Victim's extremities, contusions all over 

her body, and a bite mark." 423 S.C. at 131, 813 S.E.2d at 520. In the present case the State's 

theory of malice was based on extreme recklessness in leaving the child in the car, not the degree 

of injury that followed. 

In State v. Benton, 443 S.C. I, 9, 901 S.E.2d 701, 705 (2024), the South Carolina 

Supreme Court wrote: 

This case differs from Nelson in several ways. The photographs at issue in Nelson 

were autopsy pictures of the victim's decomposing and disfigured body. Id. at 28-

29. They could corroborate nothing but the prosecutor's overreach. Id. at 35. By

contrast, the pictures here were relevant as they depicted the crime scene. They

drew probative force from their unique power to make Benton's accomplices'

testimony more believable. The pictures gave important context to the testimony



and other evidence about who did what at the scene. Under the specific 
circumstances of this case, the pictures assisted the jury in their task to understand 
other key evidence. 

The crime scene photos in the present case are analogous to the autopsy photos in Nelson 

with regard to their lack of probative value. Unlike the crime scene photos in Benton, the crime 

scene photos in the present case did not make testimony more believable and did not give context 

about who did what at the crime scene. As noted, the hours leading up to the death were 

captured on video surveillance and played for the jury. The jury knew who did what from the 

video, not the prejudicial photographs. 

As noted in the concurring opinion in Collins: 

In my judgment, the admission of the autopsy photographs was clear error. The 
primary, if not sole, purpose of these horrific photographs was to inflame the 
passions of the jury. The detailed and graphic testimony of the pathologist was 
more than sufficient to enable the State to establish the elements of the offense. I 
agree with Justice Pleicones that these challenged photographs far exceed "the 
outer limits of what our law permits a jury to consider." State v. Torres. 390 S.C. 
618, 624, 703 S.E.2d 226, 229 (2010). I fully understand that there are 
circumstances where autopsy photographs are relevant and that the relevance of 
the photographs is not substantially outweighed by the danger of unfair 
prejudice. See Rules 402, 403, SCRE. But this is not such a case. I nevertheless 
believe the error was harmless for the reasons set forth in the majority opinion. I 
note this case was tried in 2009, prior to our decision in Torres. where we 
expressed our concern over the State's seeming practice of seeking admission of 
highly prejudicial and inflammatory autopsy photographs. 

409 S.C. at 539, 763 S.E.2d at 30. 

The admission of the four photographs of the deceased disabled child in a soiled diaper, 

with a coroner tag on her toe, laying in the grass or on a white tarp with injuries sustained as a 

result of being left in the car was error. "We have long warned the State not to overplay its hand 

in criminal trials by seeking to admit shockingly graphic photographs that have scant probative 

value in violation of Rule 403, SCRE, just to inflame the passions of the jury." 

State v. Benton, 443 S.C. !, 8, 901 S.E.2d 701, 705 (2024). The State, once again, overplayed 
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its hand in this case. Pursuant to Rule 403, SCRE, any possible probative value was 

substantially outweighed by the danger of unfair prejudice. The photographs were unnecessary 

to an issue at trial. The admission of these highly prejudicial photographs was not harmless 

when the jury had to decide what actions constituted extreme recklessness. 
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