STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) .
COUNTY OF BEAUFORT ) CASE NO.: 2006-CP-07-861
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tax sale. The tax sale was held in October 2001 for past due and delinquent taxes?éﬁirée ta;:?year
2000. |
There 1s a procedure which has been followed in Beaufort County for more than twenty-

five (25) years. It was started by and under the administration of former Beaufort County

- Treasurer, Eldridge Moody in an effort to cut some of the knots of the “heirs property

problems”. When a parcel of land is announced for bid an Heir stands and announces that the.
property is heirs property and asks the bidding public not to offer competing bids. The public
will generélly not bid; an exception israre. The Heir then offers a bid just slightly above the
starting bid announced by the treasurer’s office. The starting bid includes the past due taxes, the
current year's taxes and penalties for iate payment; the minimum amount necessary for a
successful bid.

The title clearance and subsequent partition among heirs is greatly simplified once the tax

deed has been delivered because one person now holds title. All of the statutory requirements



O. Dore.

An Amended Complaint was filed alleging breach of contract, breach of contract
accompanied by a fraudulent act, breach of fiduciary relationship and fraﬁd, and also adding
Arthurmae Alston as 3 party plaintiff Defendant’s answey to the Amended Complaint consisted
of a qualified general denial and the assertion of the defenses of the Statute of limitations and the

Statute of Fraud.

Robert had already procured a bidding card in his name. Each bidder obtaing a numbered card ag
a way to identify the successful bidder. When the prdperty Wwas announced for bid Ms. Al;ton
testified she stood and announced the property as heirs property and was the successfiy] bidder.
She then left the sale and Robert followed, Robert went to the bank and withdrew the funds for

payment, which he hecessarily had to do since the numbered card was in his name. The tax deed
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would also be in Robert’s name and delivered to him because he procured the card in his name.
The day following the sale Robert delivered the ori ginal receipt for payment of the bid to her.
She was in possession of the original receipt at the trial of the case. The matter ended there for
her and she did not hear anything further until Robert refused to deed an interest in the property
to Isaac. The successful bid was $2,118.57 for twenty (20) acres of land. The delinquent taxes
were $1,011.76 and the current taxes which are required to be paid as a part of the bid were
$876.13 plus interest.

Robert testified at his deposition and at trial that he went to the tax sale because he
learned from Ms. Alston that the property would be sold for delinquent taxes. He claimed that
he went to the tax sale to purchase thé property for himself, he did not see Ms. Alston at the sale,
and did not know whether she was there or not. He further testified that he stood at the sale and
announced the property to be heirs property and was the successful bidder without competing
bids. Assuming this to be true, he would have circumvented the'policy by lying that his bid was
for the benefit of heirs when he intended to purchase the property exclusively for himself. That
testimony, however, is not believed. Further assuming his testimony to be true, he Wouid have
no reason to deliver the original paid tax receipt to Ms. Alston.

Carrie Major testified that she attempted to obtain an easement across the property for her
daughter, Ava. She approached Robert about an easement and was told by Robert that he could
not grant an easement without the consent of Isaac, that Isaac was in Korea, and he would do
nothing regarding a proposed easement until Isaac returned to Beaufort County. She then
contacted Isaac in Korea who agreed to the easement, and took leave and came home from
Korea. Carrie Major had an easement prepared and it was signed by Isaac. The original

easement signed by Isaac was produced at trial. Robert refused to sign the easement. He did not

(VS



deny that he learned of the tax sale the night before, but claimed he just happened to be visiting
his Aunt and not specifically called by her to discuss the mattér.

Isaac testified that he was contacted by his aunt Arthur Mae Alston. She discussed the
plan with him and he agreed. Isaac further testified that he could not leave Fort Stewart on the
day of the sale. Three or four days later he came to Beaufort and withdrew funds from his bank
account at Navy Federal Credit Union to pay his share of the Bid. Isaac had in his possession his
account record showing that he withdrew $900.00 from his account, and he testified that the
balance was paid in cash out of his pocket. There were no witnesses to the transfer of the funds
from Isaac to Robert and he did not get a receipt. Isaac further testified that he did not think that
he needed a receipt because he and Robert were cousins and very close friends. Accorc‘ling to
Isaac he and Robert spent a lot of time together working on computers and attending athletic
_events together. He had no reason to believe Robert would renege on the agreement and that he
came from Korea to sign the easement thinking that Robert had transferred an ownership interest
in the property to hi‘m.

Ms. Alston also testified that Robert and Isaac were her favorite nephews and prior to the
tax sale Robért visited with her regularly at her home. Following the sale, Robert discontinued
his visits to her home. Robert denied a close friendly relationship with either Ms. Alston or
[saac.

After completion of discovery, Defendant filed a Motion for Summary Judgment. The
Court granted .partial summary judgment as to fraud and breach of contr.act accompanied by
fraudulent act. The case was tried on breach of contract and breach of a fiduciary relationship.
Following the trial of the case on February I, 201 1, during a post-trial conference, Plaintiff

moved to amend his pleadings to conform to the proof by adding constructive trust as a cause of



action.

Rule 15(b) SCRCP, allows for the amendment of pleadings:

Rule 15(b) SCRCP provides in pertinent parts:

When issues not raised by the pleadings are tried by express or implied
consent by the parties, they shall be treated in all respects as if they had

been raised in the pleadings. Such amendment of the pleadings as may be
necessary to cause them to conform to the evidence and to raise these issues
may be made upon motion of any party at any time, even after judgment;
but failure so to amend does not affect the result of the trial of these issues.

If evidence is objected to at the trial on the ground that it is not within the
issues made by the pleadings, the court may allow the pleadings to be amended
and shall do so freely when the presentation of the merits of the action will be
subserved thereby ant the objecting party fails to satisfy the court that the
admission of such evidence would prejudice him in maintaining his action -
or defense upon the merits. '

The decision whether to allow the amendment of pleadings to conform to
the evidence is left to the sound discretion of the trial court. Kelly v. South
Carolina Farm Bureau Mut. Ins. Co., 316 S.C. 319, 323, 450 S.E. 2d 59, 61
(Ct. App. 1994). Amendments should be allowed if no prejudice occurs to
the opposing party. Rule 15(b), SCRCP; Soil & Material Eng’rs., Inc. v.
Folly Assocs., 293 S.C. 498, 501, 361 S.E. 2d 779, 781 (Ct. App. 1987)

Defendant objected to the Plaintiff’s Motion on the grounds that it came too late and not

timely made. Defendant did not object to any evidence during the trial tending to prove

constructive trust, nor did he claim surprise or prejudice.

The prejudice that Rule 15 envisions is a lack of notice that the new issue is to be tried

and a lack of opportunity to refute it. Amendments to conform to the proof should be liberally

allowed when no prejudice to the opposing party will result.

Additionally, Plaintiffs did not specifically allege construictive trust in their Amended

Complaint, however, Plaintiffs’ Amended Compl.aint sufficiently alleged a claim for a

constructive trust. The Motion to Amend was held in abeyance and under advisement. It is now

hereby granted.

Defendant asserted standing as a defense to Plaintiffs’ Complaint, but not to the,
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Amended Complaint. “Standing to sue is a fundamental requirement in instituting an action .
Joytime Distribs. & Amusement:Co. v. State, 338 S.C. 634, 528 S.E.2d 647 (1999). “A real party
in interest is one who has a real, material, or substantial interest in the subject matter of the
action, as opposed to one who has oﬂly a nominal or technical interest in the action.” ‘Charleston
County Sch. Dist. V. Charleston County Elec. Comm 'n, 336 S.C. 174, 519 S.E.2d 567 (1999).

To have standing, a plaintiff 1.nust establish (1) prejudice from a particularized injury that
s not merely a matter of general interest common to all members of the public; (2) a causal
connection between the injury and the conduct complained of; and (3) a likelihood, as coposed to
speculation, that the injury will be rec‘iressed by a favorable decision. Sea Pines Ass ’nfohr the
Prot. Of Wildlife, Inc. v. South Carolina Dep't of Natural Res. & Cmty. Servs. Assocs., 345 S.C.
594, 550 S.E.2d 287 (2001).

Here, Ms. Alston was a party to the agreement and also an heir to the property. As an
heir to the property she was relinquishing the opportunity to pay ‘the taxes herself and, thereby,
maintain her beneficial interest therein. It was William who could no longer afford to pay the
taxes, not Ms. Alston. She could have paid the taxes and retained the property thereby protecting
her interest. As an heir she held an in‘terést not common to all members of the public and stood
to suffer a particularized injury. Further, as an heir there was a causal connection between the
injury and the conduct complained of and there stood the likelihood as opposed to speculation,
that the injury would be redressed by favorable decision. She, therefore, had standing to sue.
Isaac Smalls certainly had standing to sue. He paid one half of the purchase money which he
stood to lose and, thereby, losing a 50% interest in twenty (20) acres of real property.

Defendant also asserted the statute of limitations as a defense. Plaintiffs learned that the

Defendant did not intend to perform his part of the agreement for the first time when Isaac came







credibility, I found Robert’s testimony to be almost totally unbelievable with a total lack of

credibility. On the other hand, I give great weight and credit to the testimony of Ms. Alston,

Isaac Smalls and Carrie Major.

Now having heard the testimony of the witnesses, and having reviewed the exhibits I

make the following findings of fact:

1.

o

(US)

wh

Prior to the tax sale there was an agreement between Ms. Alston, Robert Smalls and Isaac
Smalls to purchase the property at the tax sale.

The agreement provided for ihe purchase money to be paid by Robert and Isaac equally
with the property to be owned equally by them.

Isaac gave and delivered to Robert and Robert accepted and received from Isaac $980.00
as Isaac’s share of the purchase money.

Ms. Alston attended the tax sale and was the successful Bidder. Robert also attended the
tax sale, he did not bid on the property, he paid the purchase money to the Treasurer’s
office, obtained a receipt and turned the receipt over to Ms. Alston.

The money withdrawn from the Navy Federal Credit Union by Isaac was used to pay part
of the purchase money for the bid.

A successful bid of $2,118.57 for twenty (20) acres of land in Beaufort County is
consistent with the alleged agreement.

Robert told Ms. Major that hé could not grant her daughter Ava an easement without the
consent of Isaac. ‘Isaac came jhom_e from Korea and signed the easement because Isaac
agreed they were to own the broperty_ together and equally. This is an indication of an
agreement that Robert and Isaac would own the property together and equally.

Plaintiffs proved by clear, cogent, definite, unequivocal, and convincing evidence, that an




oral contract to convey land existed. that Defendant breached the orai contract, abused
the: conliderice reposed in him by Plainti#fs and exercised bad Ial*h by depriving piaintift
lsaac Smalls a filty {50%%) percent ownership in the property. A construciive trust should
¢ impressed upon the plope 1y which is the subject of this actio.
CONCLUSIONS OF LAW
. The Deflendant, Robert Smails. breached an oral contract entered into by him and the
Plaintfis. Defendant aiso acted in bad faith. and abused ihe confidence reposed 1h him

by the Plaintiffs.

S\)

Plaintiffs’ cause of action for fraud was dismissed on Defenddant’s Motion for S Ay
Judgment following discovery. perhaps prematurely. “To estabiish consiructive fraud. ail

elements of actugi fraud except that element of intent must be established™. Ardis 1

Potrs, 314 S.C. 512, S16 S.E. Zd 267 (Cr. 1993;. “Neither actual dishonesty of purpuse

noi intent to deceive is an e%g nilal elernent of constructive fraud while intenito de celve

is an essential element of actual {raud. The presence or absence of such an intent

distinguishes actual fraud from constructive fraud™. After heari ing and considering alf o
the testimony at the trial T am now convinced that Deler‘danl conduct constituted

constructive traud.

A constructive trust should be.and is heteby impressed upon the property which is the

[OX)

subject ot this action and 1s hereattec descaribed.
ITIS THEREFORE OaDFRf'? Defendant shail within ten {10) days following the date

of this Order sign, execuie and deliver 2 deed of conveyarice transferring to the Piaintiff, Isaac

Smalls, a one-half (1/2) undivided ownership interest in the property which is the subject of this

action. Plaintiff: Isaac Smalis, shall vpon delivery of the deed by the Defendant for recording,




pay to the Defendant one-halt (1/2) of all taxes and assessments paid by Robert Smalls on the

property since purchased by him al the tax sale. Should the Defendant fail o transfer. convey

and deiiver a deed of conveyance 1o fsaac Simalls as ordered, Isaae Smalls may file a written

Affidavit so stating and without further heaving or order of this Court, the Clevk of Couwrt shall

upon receipr ot a copy of such Affidavit vansfer and convey 1o Isane Smalisa one-halt (1/2)

undivided ownership interest in the subject property, subject only to thé delivery by [saac Smalis

to the Clerk of Court onz-half of all taxes and assessments paid since the property was purchased
ai the tax sale by certified bank tunds made payabie i the Defendant, Robert Smalls.

‘The property which is the subject.of this action is described as follows, t0-wit:

ALL that certain piece, parce] or lot of land situate, lying and being

on St. Helena Island, Beaufort County, Southk Carolina, cuntaining

twenty (20) acres; and bordering on the North by lands now or formerly’

of the heirs of Virginia Glover, and lands of Jonathan Gray and David

Simmonus, and on the East by Brickyard Holdings, and on the South by

lands rtow or formerly of Joseph Brantley, and lands of Medelyn

Roucoulet, and lands now or formerly of Lucille Loundes and Michael

Rivers, and on the West by the lands of Barry Alderson.

This is the same property which was conveyed to Robert L. Smalls by deed

of Joy Logan, Beaafoit County Treasures on Novemher 22, 2002, and

recorded at Deed Book 1668, Page 771, This conveyance is made subject

‘to that certain utility easement in favor of South Carolina Electric and

Gas Company which is recorded in Book 365, Page 114.

DMP# R3OG—}.'7—0.00—0096—0‘{}0()

AND IT IS SO ORDERED.
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'AND IT IS SO ORDERED.

Beaufort, South Carolina

September § 2 ) 2013

’

)i
MARVINAL PUKES, I1L, RIN
EQUITY FOR BEAUFQRT CQUNTY
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