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JUN.15.1998  191:37AM 5CDOR FSD 8837374685 . NO, 432 P.2

“State of South Carolina
Department of Revenue
301 Gervais Street, P.O. Box 125, Columbia, Souiha Carolina 29214

June 15, 1998

Duke Power Corporation
422 Church Street
Charlotte, NC 28242-0001
Atm: Mr. Rick McCarver

Dear Rick,

T'm faxing the waiver to you and sending the original by mail.

Please fax back a copy of executed waiver to my sttention at (803) 898-5685, and return the
original to me at SC Department of Revenue, PO Box 125, Columbia, SC 29214,

'm sorxy agéin for the delay, but I was in charge of my Mother’s 6 month battle with lung
cancer which ended June 9, £998, and everything got put on the back burner. I'm back on
the job again and will get with my supervisor next week to get his thoughts on the merhods
we were using o see if he has any dxfferem idcas

I'it give you a call next week and let you icnow where we stand.
Give 1oe a call if we peed 10 wlk,

Yours Very Truly,

Randy Wilson, Auditor
(803) 898-5615

DES00000388

8135
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COPY

Bizte of Soutk Carolins
PEPARTMENT OF REVENUE
FIFLD SERVICES RIVISION A
CONSERT TO EXTEND THE TIME TO ASSESS TAX

Duke Enaz-gy Corp. (Formeriyipuke Power Co. )acmbine& affdliates .
Nams of Teopayer

422 B. Chuwxch BE,, .cmﬂawe,wc 28242-000%

Address (Number, Street, City o Town; Steds, Zip Code) ' RN

z"ffsa & .‘,
I'MENT OF REVENUE mnwu!mdagmctuthe lkm%é‘_w o
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S
md&eSDUmCAROMADm‘ARW OF REVENUB mwmwmﬂwmm b —
(l} The srmount of sy STATE _ Incoue/Idcensa. Fas tay duc ungmyxmm@)
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' State df So@i’t‘h Carolina )
Department of Revenue
301 Gervais Street, P.O. Box-125; Columbia, South Carolina, 29214

December 19, 1997

Duke Energy Corporation
422 South Church St.
Charlotte, NC 28242-0001
Attn:  Mr, Rick McCarver
Dear Rick;
Pledse have the enclosed waiver signed before December 31, 1997 and return to me at your
earliest convenience. I am completing the report this week to be reviewed possibly by year-end
and mailed to you early January,
I hope you and your family have a happy holiday season.
Yours very truly,

SC DEPARTMENT OF REVENUE
FIELD SERVICES DIVISION

Randy Wilson
Auditor
(803)898-5615

b

DES000003g3

8140



» 1

STATE OF SOUTH CAROLINA FS-43
. DEPARTMENT OF REVENUE AND TAXATION RW&(}‘Z‘;/%’

FIELD SERVICES DIVISION
CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No. 20090024-9

Duke Power. Co. (Now renamed Duke Energy Corp.) " ggn FEI# 56-0205520.
~ Name of Taxpayer(s)
422 South Church St, Charlotte, NC 28242-0001"

Address (Number, Street, City or Town, State, Zip Code) ‘

and the SOUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION consent and agree to the following:

(1) Theamountofany STATE__-Coxrp. Income/License Fee (aygyeonanyrsturn(s) made by or for
1978 through Dec. 31, 1994 (Income)

the above taxpayer(s) for the period(s) ended __Dec. 31,
‘ Dec. 31, 1984 through Dec. 31, 1995 (License)

may be assessed at any time on or before June 30, 1998 _
. (Expiratian Dats)

This agreement extends the time for mailing the notice of assessment or refund of the above tax pursuant to the
provisions of Section 12-54-80 of the 1976 South Carolina Code of Laws, as amended.

DUKE POWER (0. (Now.renamed Duke Energy Corp.)

S
By: § k— "

Ellen T‘FXPEX?% Partner. Of‘kée@f Corp., etc.,) _
Vice President and General Counsel, Electric Qperations 12/22/97
' (Tiis) - (Data)

SOUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION

By: I V\QA VT AW N}Chﬁg’/-’do 121lia1977

{ Director, Fisld Services Dwasionf . ' ! (bata)

ifthis waiver is executed on behalf of a corporation, it will be signed by such officer or officers of the corporation as.are
empowaered under the laws of the State in which tha corporation Is located to sign for the corporation, in addition, to
which the seal, if apy, of the torporation must be affixed.

N

. pES00000324

8141
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STATE OF SOUTH CAROLINA F5-43
DEPARTMENT OF REVENUE AND TAXATION Rev. {10/93)

‘ " FIELD SERVICES DIVISION 204
CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No. 20090024-9

Duke Power Co. (Now renamed Duke Energy Corp.) ssh FEL# 56-0205520
Name of Taxpayer(s)

422 " South Church St. Charlotte, NC 2B242-0001
Address (Number, Street, Gity or Town, State, Zip Code)

and the SOUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION consent and agres to the following:

(1) Theamountofany STATE___COXp. Income /License Fee iay dueonany return(s)mads by or for

the above taxpayer(s) for the period(s) ended Dec...Bl, 1978 through Dec, 31, 19%4 (Income)
‘ Dec. 31, 1984 through Dec. 31, 1995 (License)

may be assessed at any time on or before June 30, 1998

{Explration Date)

This agreamant extends the time for mailing the notice of assessment or refund of the above tax pursuant to the
provisiong of Section 12-54-80 of the 1876 South Carolina Code of L.aws, as amended.

DUKE POMER CO.. (How renamed Duke Energy Corp.)

A
By: § - G -

CEll en(T]a?pﬂﬁ?'% Pariner, Of\‘(ée@f Corp., etc.,) |
Vice President and General Counsel, Electric Operations 12/22/97
(Title) : Dat)

SOUTH CAROLINA DEPARTMENT £ REVENUE AND TAXATION

i A AT T /\ A Ve 4/ e 124191477

(Director, Fidld Services Division) | (Date)

If this waiver is axecuted on behalf of a.corparation, it will be signed by such officer or officers ofthe corporation as are
empowered under the laws of the State in which the corporation is located to sign for the corporation, in‘addition, to
which the seal, if any, of the corporation must be atfixed.

1

DES00000395
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SOUTH CAROLINA TAX COMMISSION
FIELD SERVICES DIVISION
CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No. 20090024~9

Duke Power Co. , _ ‘ oSN FEI #56-0205520
Name of Taxpayer(s)

422 South Church St. Charlotte NG _28242-0001
Address (Number, Street, City or Town, State, Zip Code)

and the SOQUTH CAROLINA TAX COMMISSION consent and agree to the following:

{1) The amount of any STATE Corp. Income/License Fee tax due on any return{s) made by or for

the above taxpayer(s) for the period(s) ended 'De(;ember 31, 1978 through December 31. 1992 (Incoma)

December 31, 1984 through December 31, 1993 (Iicense)

may be assessed at any time on or before . June 30, 1997

(Expiration Date)

This agreement extends the time for mailing the notice of assessment or refund of the above tax pursuant to the
provisions of Section 12-54-80 of the 1976 South Carolina Code of.Laws, as amended.

DURE POWER COMPANY
' {Name f'Taxpayer)

By:

(Taxpayer #artner, Officer of Corp., etc.,)

v.r ‘ | L PR

(Title) o ' (Date)

SOUTH CAROLINA TAX COMMISSION

By: WWWWRW ‘ - 5/50/4%'

{Director, Field Senices Division) 4 /(Date)

If this waiver is executed on behalf of a corporation, it will be signed by such officer or officers of the corporation asare
empowered under the laws of the State in which the corporation is |0cated to sign for the corporation, in addition, to
which the seal, if any, of the corporation must be ‘affixed,

" FS-43  (11/85)

DES00000396
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SOUTH CAROLINA TAX COMMISSION
FIELD SERVICES DIVISION
CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No, 20090024-9

Duke Power Co. ‘ A gsN FBI #56~0205520
Name of Taxpayer(s)

422 So.u-}:h Chirch. St. Charlotte, NC 28242-0001
Address (Number, Street, City or Town, State, Zip Code)

and the SOUTH CAROLINA TAX COMMISSION consent and agree {o the following:

(1) The amount of any STATE ____Corp. Income/License Fee _ _ tax due on anyreturn(s)madeby orfor

the above taxpayer(s) for the period(s) ended December 31, 1978 through December 31, 1992 (Income)

December 31, 1984 through December 31, 1993 (License)

may be assessed at any fime.on or before June 30, 1997 _
{Expiration Date)

This agreement extends the time for mailing the notice of assessment or refund of the above tax pursuant to the
provisions of Section 12-54-80 of the 1976 South Carolina Code of Laws, as amended.

DUKE POWER COMPANY

. {Name of Taxpayer)
By: ,W//;\//LZ——-‘/

{Taxpayer &ariner, Officer of Corp., etc.y)

v/h -3 H

(Title) (Date)

SOUTH CAROLINA TAX COMMISSION

By: MMM«. ’77%9 Rt 5/‘30/7’6

(Director, Field Services Division) 777 (Date)

If this walver is executed on behali of a corporation, it will be signed by such officer or officers of’(he-co_rgpra%fop asarg -
_empowered under the laws of the State irt which the corporation Is located to signfor the corporation, in addition, to
which the seal, il any, of the corporation must be affixed.

FS-43 (11/85)

DES00000387
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STATE OF SOUTH CAROLINA . F8-43
DEPARTMENT OF REVENUE AND TAXATION Rov. (10/53)
FIELD SERVICES DIVISION

CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No. __20090024-9

Duke Power Co. ' $IR FEI# 56-0205520
Name of Taxpayer(s)

422 South Church Street - Chatlotte, NC 28242-0001 .
Address (Number, Street, Clty or Town, State, Zip Code)

and the SOUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION consent and agree to the following:

(1) Theamountofany STATE_Corp. Income/License Fee  _ taxdue on any return(s) made by or for

the above taxpayer(s) for the penod(s) ended December 31, 1983 through December,31, 1991 (Income)

Decenber 31, 1984 through December 31, 1992 (Llcense)

may be assessed at any time on or before June 30,1996
. (Explration Date)

This agreement extends the time for mailing ihe notice of assessment or refund of the above tax pursuant to the
provisiofis of Section 12-54-80 of the 1976 Scuth Carolina Cods of Laws; as amended.

Ll pes Lo éﬂvrmfy

Nt T

(Taxpayer Par&\/ er, Officer of Corp., etc.,)

v ¢ TMW Y2225
“ (Title) , (Date)

SOUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION

v Mane 7 Dot by R $/7/95

(Director, Fisld Services DiVision) /" (Date)

if this walver is executed on behalfof a corporation, it will be signed by such officaror officers of the corperation as are
empowered under the laws of the State in which the corporation is located to sign for the corporation, In addition, to
which the seal, If any, of the corporation must be affixed.

DES000600398
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STATE OF SOUTH CAROLINA F8-43 .
DEPARTMENT OF REVENUE AND TAXATION Rev: 2&3/93) :

" FIELD SERVICES DIVISION
CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No.  20090024~9

Duke Power Company BEX FEL #56-0205520

Name of Taxpayer(s)
422 South Church St, : Charlotte, NC 28242-0001
Address’ (Number, Street, City or Town, State, Zip Code)

and the SOUTH CAROLINA DEPARTMENT dF ‘REVENUE AND TAXATION consent and agree to the following:

(1) TheamountofanySTATE______Corp. Income/license Fee tax due on any return(s) made by or for

December 31, 1983 through December 31, 1990 (Income)

December 31, 1984 through December 31, 1991 (License)

November 30, 1995

the above taxpayer(s) for the period(s) ended

may be assessed at ar;y {ime on or before - , _ .
’ {Expiration Date)

This agreement extends the ime for mailing the notice of assessment or refund of the above lax pursuant to the
provisions of Section 12-54-80 of the 1976 South Carolina Code of Laws, as amended,

'27//1@' }7&///&2% Z. ﬁ/-f/%/UL

(Taxpayer. Pa%er Offlcer of Corp., etc.,)

U7 TR RPN S-7-75
(Tide) (Datg)

SOQUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION

2 ey (995

¢ (Date)

. Ifthis waiver is.executed on behalf of a corporation, itwill be signed by such officér or officers of the corporation as are
empowered under the laws of the State in which the corporation is located to sign for the corporation, in addition, to
which the seal, if any, of the corporation must be affixed.

DES000003g9
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STATE OF SOUTH CAROLINA FS-43
DEPARTMENT OF REVENUE AND TAXATION Rov. (10702)

FIELD SERVICES DIVISION
‘CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No.  20090024~9

Duke Power Company SSN
Name of Taxpayer(s) '

422 South Chureh St. Charlotte, NG 28242-0001
. Address (Number, Street, City or Town, State, Zip Code).

and the SOUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION consent and agree to-the following:
(1) Theamountofany STATE . Corp. Income/License Fee tax due on any return{s} made by or for

the above taxpayer(s) for the period(s) ended December 31 1983/84, December 31, 1984/85
December 31, 1985/86, December 31, 1986/87, December 31, 1987/88, December 31, .

December 31, 1989/90 and December 31, 1990/91

may be asséssed at any time on or before __-May 30, 1995. .
. (Expiration Date)”

This agreement exténds the time for mailing the notice of assessment or refund of the above tax pursuant{ to the
provisions of Section 12-54-80 of the 1976 South Carolina Code of Laws, as amended.

Duke Power Company

o (Name of Yaxpayer) -

(Taxpayer, Partfier, Officer of Cofp., efc.,) _
Vice President ) YZ 7 75/

{Title) - : (Dats)

SOUTH CAROLINA DEPART-MENT OF REVENUE AND TAXATION

By: W&AAI‘L—% hﬂ\q@\—vﬂ 2l JID/).‘//%( :

(Director, Field Services Division) (Date)

If this walver is exacuted on behalf ofa carporation, it will ba signed by such officer or officers of thecorgora!io_n‘ as are
empowered under the laws of the State tn which the corporation is located to sign for the corporation, in addition, to
which the seal, if any; of the corporation must be affixed.

DES00000400
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STATE OF SOUTH CARCLINA Fs-43
DEPARTMENT OF REVENUE AND TAXATION Revé‘g‘z‘;/%)

FIELD SERVICES DIVISION
CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No. 20096024~9

nge Powe;: Company . SSN
Name.of Taxpayer{s)

422 South Church St.. Charlotte, NC 28242-—0001
Address (Number, Street, City or Town, State, Zip Code)

and the SOUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION consent and agres to the following:

(1) Theamountofany STATE Corp. Income/License Fee tax due on any return{s) mades by or for

the above taxpayer(s) for the period(s) ended December 31, 1983/84, December 31 1984/85,
Decembeg: 3?31,) 985 88 Decgeznber 31, 1986/87, December 31, 1987/88, Becember 3T, 1988789,
December 31, 1989/ 90 and December 31 1990/91

may be assessed at any time on or before May 30, 1995

(Exp‘l-rétlon Date)

This agreement extends the time for mailing the notice of assessment or refund of the above tax pursuant to the
provisions of Section 12-54-80.61 the 1976 South Carolina Code of Laws, as amended.

Duke Power Compa.ny

{Name of axpayer) :
By: W V( ce M

Taxpayer Vrtﬁer, Officer m‘ Corp., etc.,) )
Vice President | 729 2Y

(Tite) " . (Date)

SOUTH CAROLINA DEPARTMENT OF REVENUE AND TAXATION

By: "77/]4?/\43‘0\-%» hﬂwawg o f/é‘f/?{

(Director, Field Services Division) ' {Date)

If this waiver is executed on behaﬁ of a corporation, it will hesigned by such officer or officers ofthe carporatwn as.are
empowersd under the laws of the State in which the corporationis located to sign for.the corporation, in addition, to
which the seal, i any, of the corporation must be atfixed,

DES00000401
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' State of South Carolina - ;

Department of Revenue and Taxation
301 Gervais Street, P.O. Box 125, Columbia, South Carolina, 29214

. October 19, 1993

Duke Power Company:
422 South Church St.
Charlotte, NC-28242-00¢1

Attn: Mr. Wilson R Taylor

Please have the enclosed waiver signed and returned to me at your earliest
convenience. Also, when you complete your spreadsheet or have any '
additional information regarding the audit, give me a call so I can make

plans to complete my examination.
Your coo'pei':ation is appreciated.
Yours very truly,

SOUTH CAROLINA TAX COMMISSION
FIELD SERVICES DIVISION

Ravdy /e

Randy Wilson
Auditor
(803} 737-4408

/dd
Enclosure

8149
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> > SCUTH CAROLINA TAX GOMMISSION
FIELD SERVICES DIVISION
CONSENT TO EXTEND THE TIME TO ASSESS TAX .
File No. _20090024-9
Duke Power Company SSN
Name of Taxpayer(s) ’
- 422 South Church Street __Charlotte, NC 28242-0001

Address . (Number, Street, City or Town, State, ZIp Code)

and the. SOUTH CAROLINA TAX COMMISSION consent and agree to the following:
(1) Theamountofany STATE ___Corp._ Income/License .Fee tax due on any return{s) madeby or for
the above taxpayer(s) for the'peribd(s) ended December 31, 1983/84, December 31, 1984/85,

Decembetr 31, 1985/86, December 31, 1986/87, December 31, 1987/88, December 31, 1988/89
. and December’ 31, 1989/90 }
may be assessed at any time on or betore December:. 31;, 199%

(Expiration Date)
§ I - ¥

. .
This agreemep'x'gxtends the time for mailing the notice of assessment or refund of the above tax pursuant to the
. Provisions of Section 12-54-80 of the 1976 South Carofina Code of Laws, as amended.

L / p’pf ‘ngpayeg)
?By fé?/ /f-&*’—v’ JP Y TW

(Taxpayer‘ffaﬁner Officer of Corp., etc.,)

V-/’ ) ZM C{W ' it =24 93’

(Title) - ' (Date)

SQUTH CAROLINA TAX COMMISSION

By: Moo A Bzwdq &, /?('m/, LAl A°)/4 7/93

{Director, Field Semcég Dw»svon) ! (f)ate)

It thiswalveris executed on behalf of a corporation, it will be signed by such officer or officers of the corporation as are
empowered under the laws of the State in which the corporation is located to sign for the corporation, in addition, to
which the seal, if any, of thé corporation must be affixed.

FS-43 (11/85)
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* : m\'rz : =
PLEASE RET'URN WUTHIN, ZQ oAYS | féﬁ f / ‘5:/17 2
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v
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"
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A STATE OF SOUTH CAROLINA Fs-43.
SOUTH CAROLINA TAX COMMISSION ey, (17900

FIELD SERVICES DIVISION
CONSENT TO EXTEND THE TIME TO ASSESS TAX

1

File No. 20090024-9

Duke Power Company ‘ ' _SSN
Name of Taxpayer(s)

P 0 Box 33189 Chailotte, NC‘V2824’>2 Attn: Me. Wilson R. Taylor
Address {Number, Street, City or Town, State, Zip Code}.

and the SOUTH CAROLINA TAX-COMMISSION consent and agree to the following:

(1) Theamountofany STATE__ Income/License Fee . - ._tax'due on any return(s) made by or for

the above taxpayer(s) for the period(s) ended December 31, 1983/84, Decenber 31, 19.84/ 83,

Deceniber. 31, 1985/86, December 31, 1986/87, December 31 1987/88 December 31, 1988/89 and

December 31, 1989/90
may be-assessed at any time on or before December 31, 1993

(Expiration Date})

This agreement extends the time for mailing the notice of assessment or refund of the above tax pursuant to the
provisions of Section 12-84-80 of the 1976 South Carolina Code of Laws, as amended.

M; Vi

{Tax ayer, Partner, Omce fGorp etc.,)

Sy, - /&/013/4&

(Titte) ( ate

SOUTH CAROLINA TAX COMMISSION

By: T Honire. K bcwmd?‘h &J (o /02//5!/?;&

(Director, Field Services Dnvns:on) (Date)

if this waiveris executed on behalf of a corporation, it will be signed by such officer or oftfcers of the corporationas are
empowered under the laws of the State in which the ¢orporation is iocated to sign for the corporation, invaddition, to
which the seal, if any, of the corporation’ must be affixed.- .

DES00000405
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DATE
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SQUTH CAROLINA TAX COMMISSION
FIELD SERVICES DIVISION
CONSENT TO EXTEND THE TIME TO ASSESS TAX

File No. 200 90024 -9
]\ u.kc . POUJW tha)aw{ , SSN

MName of Taxpayer(s)

Do Boax 33129  Chodote . fle. 29242
Address (Number, Street, Gity or Town, Staté', Zip Code)-

and the SOUTH CAROLINA TAX COMMISSION consent and agree to the following:

{1) Theamount of any STATE _Inmmgh#ﬁc:ux__&s___tax due on any return{s) made by or for

the above taxpayer(s) for the period(s) ended ‘ Doecenber 3 1, 19 33/3"/ Ry
b fcembomr 3 f,, }?é’f‘/ 75

may be assessed at any time on or before MCW“CL\ 3]} (989

{Expiration Date}

This agreement extends the time for mailing the notice of assessment or refund of the. above tax pursuant to the
provisions of Section 12-54-80 of the 1976 South Carolina Code of Laws, as amended.

(Name of Taxpayer)

By:

(Taxpayer, Partner, Officer of Corp., etc.,)

(Title) ' (Date)

-

SOUTH CAROLINA TAX GOMMISSION -

By: 7Z4r1/w«~ 71 Nonend o, JEYEYY)Y:

(Director, Fleld Services Division) |~ 7 /Date)

If this waiver is executed.on behalf of a corporation, it will be signed by such officer or officers of the corp'.oratiora-as are
empowered under the laws of the State in which the corporation is located to sign for the corporation, in additlon, to
which the seal, if any, of the corporation must be affixed,

FS-43 (11/85)

DES00000425
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S” TAX COMMISSION

Duke Power Corngo

i

P.Q. BOX 125

?O 60)( 33149
o !/’tav to‘Hc N C. zZxz l;.z_ e Columbia, ‘South Carolina 29214
N I ni1. &moeh Re—Tagat —]  hone (8@..3)..7.3.?. 4408 ..
‘g S\JBJECY - | 4 ) " - /0 e
v _ W&\va S;or /7‘33 192¢ “"ﬂk)c lfCCLVS‘ pl,.Eész RETURN WITHIN DAYS ?/_/88
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e e ee e _,P/Q"QA:L }\W JZDJL .QMM /uaw:!« 4
AL£0A- Yo e a0 B8 f can 8 e auss .

n,it@:W Wwﬁm /S‘mmdﬂcrtocmfak/o n |
__*MQQ&&:\WQMWM ﬁm.,m-._cﬂ_mf)w» <ﬁ,0 e Jﬁ&w
et Lo 0k P35 e w&ug lbﬁmi.k%;w a#%k w4u AQ&MA.JUL

LUCU/W» o W VM@@,«ZE %Mﬂq SIGNED Kow\ﬂ, &/L,Qm.,
?Mﬂ/ _ PLEASE REPLY BELOW

C e i s
vz’ié %ﬁhﬂm %
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/ /’//%W«/ f;@(_ S5 A
H;;M‘«4%¢Zf:;é__
e gt f V. wens P (T /7'/

" RETURN PINK COPY WITH REQUESTED INFORMATION HKEEP WHITE 1COPY
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. . ] » " B . B . )
SOUTH CAROLINA TAX COMMISSION .

FIELD SERVICES DIVISION _
CONSENT TO EXTEND THE TIME TO ASSESS TAX

o : File-No. 20090024~ 9
hukt pomer Com?awu _ _ SSN

Name of Taxpavyer(s) '

-PO Box 23189  Chedote Mo  2pzva

Address ({Number, Street, City or Town, State, Zip Code)

and the SOUTH CAROLINA TAX COMMISSION consent and agree to the following:

(1) Theamount ofany STATE “Iintome Toue /Lvs'c-msc Fee _taxdueon any return{s) made by or for

the above taxpayér(s) for the perlod(s) ended Depewbor 31 7 (983 ;/5"! _Ahd
Decewher 3, 198% (2

emay.be assessed at eny time on or before _._ ) D t""f*(arw" 31, /9 3 &
. ) (Expiration Date)

This agreement extends. the time for mailing the notice af assessment or refund of the above tax pursuant to the
provisions of Section 12-54-80 of the 1978 South Carolina Code of Laws, as amended.

Duk‘e Power Company

«gg (Name of Tax yer)
By: d' BT '19'0(6]4/9

(Taxpayer, Partner, Off{ser of Corp., etc.,)

V P, Tapred | | J’//é/«ﬁf

(Title) " (Déte)

SOUTH CAROLINA TAX COMMISSION

By: 7M&’VU<:\~ 77‘ ba/\rcwﬁ L) @,(/vdu,wp ?, /?(?(?

(Director, Field Services Division) (Date)

f this waiver is executed on behalf of a corporation, it will be signed by such officer or officers of the f;orp.oratio-qas are
empowered under the laws of the State in whieh the corporation is located to sign forthe corporaticn, in addition, o
which the seal, if any, of the corporation must be affixed. ’

FsS-43 (11/85)

DES00000428
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2 '. 4;“ 5_70

1 partment of the Treasury . iDate received by
¢. December ‘internal Revenue Service iInternal Revenue

and Collection of Deficiency in Tax

.
1
:

+987T) H Waiver of Restrictions on Assessment iService
1
' and Acceptance of Overassessment

Names and Address of taxpayers 'Social security or emplaover
Duke Pow=r Company iidentification number
F.0. Box 23189 ' ;
3422 South Church Street ! SE-0209320
1
b

Charlotte, N. C. 28242-0001

Increase (Decrease) in Tax and Penalties

Tax year ended | Amount of Tax | Fernalty H Penalty
12731779 ' 3 N/A ‘% N/ A
12/31/80 ] 'S N/A '$ N/A

ince $135.9%4 of the decrease in tax {for the year 1980 results from the
sarrmyback of Resesrch Credit from 1983, intersst is due on that amount from
rie due date of the 1983 income tax return (March 15, 1984) under the

¥ of Section 4&611(f)(2) of the Internal Revenue Code. For the

‘ovisions of

emaining decrease in tax for 1980, interest begins March 15, 1981, the due

ate of the return.

INTERNAL REVENUE SERVICE 7
RECEIVED

SEP 2 4 1592

i--igt Diregtor-Greenskord Distlct
CHARLOTTE, N. G :
100423

[

Consent to Assessment and Collection
I consent to the immediate assessment and collection of any deficienies
(increase in tax and penalties) and accept any overassessment (decrease in
ta» and penalties) shown above, plus any interest provided by law. [
anderstand that by signing this waiver, I will not be able to contest these
years in the United States Tax Court, unless additional deficiencies are
determined for these vyears,

8157



NUCLEAR FUEL DEPRECIATION
1978 - 1987 ADJUSTMENY

VINTAGE VIRTAGE VINTAGE VINTAGE VINTAGE VINTAGE
1978 1979 1980 1981 1982 1983 TOTAL
INCREASE (DECREASE) .
DEPRECIABLE BASE 5,117,968 12,000,262 20,302,606  (197,690) (1,525,103) 31,467 35,729,5%
IICREASE (DECREASE)
DEPRECIATION EXPENSE
1978 1,023,5%4 1,023,554
1979 1,637,750 2,400,056 4,037,806
. 1980 1,074,773 3,840,030 4,060,521 8,975,384
1981 767,756 2,520,060 6,496,834 (239,654) 9,754,9%
1982 460,571 1,800,186 4,263,547 (43,492)  (228,765) 6,252,047
1983 153,524 1,079,918 3,045,635 (41,515)  (335,523) 4,720 3,906,759
1984 359,972 1,827,052 (41,515) (320,272} 6,923 1,832,160
1985 609,017 (41,514) (320,272) 6,608 253,839
1986 (320,271) 6,608  (313,663)
1987 6,608 6,608
707LL 5,117,968 12,000,282 20,302,606  (197,690) (1,525,103) 31,467 35,729,530
INCREASE (DECREASE)
TIC GENERATED 392,337 920,022 1,556,533 (19,769)  (152,510) 2,517 2,699,130
ROTES: SYSTEX LIFE METHODR
1978-1980 ADR 5 DDB-2 YEARS
SYD-3RD YEAR 4375
4TH YEAR .5556
STH YEAR 7500
6TH YEAR PBALANCE
1981-1983 AGRS 5 TABLE 1ST YEAR .15
2D YEAR 2
3RD YEAR .21
4TH YEAR W21
STH YEAR .2
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Department of the Treasury + Intermal Revenue Service
Form I2Z2<77
(Rev. March 1982) WAIVER OF STATUTTORY NOTIFICATION

OF LAIM DISALLOWANWCE

I, Duke Power Company (356-0205520) of P,0. Box 33189, 422 South Church Street
(Nare, SSN or EIN) (Kuster, Street, City or Town, State, lip Code)
Charlotte, North Carplina 28242-0001

waive the requirement under the Internal Revenue CUode section 6532(a)(l) that a
notice of claim disallowance be sent to me by certified or registered mail for the
claims for credit or refund shoan in colum (d), below.

I understand that the filing of this waiver is irrevocable and it will
begin the 2-year period for filing sult for refund of the claims disallowed
as if the notice of disallowance had been sent by certified or registered mail.

a.AIMS
(a) i {b) : (c) H (d)
TAXABLE PERIOD ENDED:  KIND OF TAX {AONT OF QLAIM (AOUNT OF OLAIM DISALLOWED
December 31, 1979 ! [ncome ' $ 557,034.00 : % None
Pecember 31, 1980 H Income t1,245,385.00 H None
December 31, 1981 | Income : 777,58L.00 ! 148,798,000
December 31, 1982 i Income H 290,305.00 ! 55,200.00
December 31, 1783 H Income ! None H A None
‘ INTERHAL REVENUE SERVICE “*”
; , RECEIVED !
: i ;
: i S\:-.-\ ~t .Is ‘1892 :
1t you file this waiver for @ joint : Cicirizt Direztor-Craansbero Distriet
return, both you & your speuse msst sign IYIR SIBTURE-—) _LUZQUATTS N
the original & duplicate of this fora. Sign 100423 (Bate Signed)
your naae exactly s it appears on the
return, If you are acting under power of  !Spouse’s Signatwre If
sttomey for yaur spouse, you may sign ¢ ‘A Juint Return Mas
agent for his or her, +Filed———)
For an agent or attormey scting under 3 | {Date Signed)
power of attorney, 3 power of attormey mist!
be sent with this fore if not previously iTaxpayer's Representative
filed, . Sign Fere——)
For & partnership with excise or H {Bate Signed)

ceploysent tax liabidity, all partrers must!
sign. However, one partner eay sign with iPartnership/
appropriate evidence of quthorization to  iCorporate Kase:  DUKE POMER CIPPRNY
act for the partnership, i

For 3 persay acting in 3 fiduciary Partrersf —)
capacity lexecutor, adainistrator, trusteeliCorporate
file Fora 55, Malice Concerning Fiduciary (DMticers

n et ra
Relationship, with this fors if not i5ign J J - (w ﬁ /j)i Z (Bate Sigped)
previously filed. iHere ——————) )%, 0\W] .

For a corporation, enter the naee of the | / 7 / '
corparation followed ’by the signature ad 3 / 1/ Lb 2 Adred / C//&-J /ioL
title of the officeris) authorized to sign.! (Tifle) {Bate Signdd)

WITE — Filing this Waiver within & sonths froe the date the clais was filed will not perwit 7iling 3 suit for refund before the &snth
perind has elapsed tnless 3 decision is eade by the Service within that tise disallowing the claies,

Form 2277
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Nepartment of the Treasury — ] =2rmal Revenue Service
Form 5535&5
(Rev. Navember 1983) ACTEPTANCE OF PROPOSED DISALLOWANCE OF CLAIM

FOR REFUND (R CREDIT

Hase(s}, SSN or EIN, and address of texpayer(s) {Nusber, Street, City or Ton, State, 1P Code) JNTERNAL REVENUE SERVICE 772\

DUKE POWER COVPANY 540205520 RECE!VED
P. 0. BOX 33189
422 SOUTH CHLRCH STREET SEP 2 A 1992

CHARLOTTE, NC 28242-0001
piztrict Tiroctor- Greenasore Cistrict

e Al
L]

Year or |Date Claim! ! Amount of Amaunt of crﬁl‘:q t of Claim
Pericd ! Filed : Kind of Tax | Claim ! Disallowed 19" Ri10wed

' : : : :
12/31/79 | 12/30/91 ¢ Income ! $ 557,034, 1% —0- s 557,034,
12/31/60 | 12/30/91 ¢ Income { 1,245,385, ! o Y 1,265,385,
12/31/81 | 12/30/91 | Income 1 777,581, | 148,798, ! 628,763,
12/31/82 | 12/30/91 Income : 290,505, ! 55,200, ! 235,305.
12/31/683 ! 12/30/91 | Income ! N/A ! N/A ; N/A

! : } ! !

) » 1 [ 1

[} L] 1 + }

I accept the proposal of the Intermal Revenue Service to disallow the claim(s) to
the extent described above. This means only that I do not want the Service to
consider the claim(s). It does not waive my right to file suit on the disallowance.

{1 you fi)e this acceptance for 3 joint o
return, both you & your spouse sust sign  {YOLR SIBMATUFE—)
the priginal & duplicate of this fors. Sign! (hate Signed)
your naee exactly as it appears on the H
return. If you are acting under power of  {Spousa’s Signature If
attorney for your spouse, you say sign as A Juint Return Mas
agent for hia or her. Filgp———?

For an agent or attormey acting wnder 3 ¢ : {Date Signed}
power of attorney, a power of attorney austi
be sent with this fors if not previously [Taxpayer's Representative
tiled. 15ign Here—)

For a partnership with excise or H {Date Signed)
eaploysent tax liability, all partners aust:
sign, However, one pariner may sign with iPartnership/
sppropriate evidence of authorization to  iCorporate Nose: DUKE POWER COMPANY
act for the partnership. H

For a person acting in a fiduciary {Parters/ ———)
tapacity {executor, adeinistrator, trustee}iCorporate
fite Fors 5, Notice Concerning Fiduciary iDfficers

n o ya
fielationship, ¥ith this fore if not 1Sign J // w @ R }M Bate Sigoed)
previously filed. iHere ————) e A : .

For a corporation, enter the nase of the ! ? )5 —_— 4 3 .
corporation fol loved by the signature and ! ;U [ ayred J 9/&-3/{8—
title of the officer(s) authorized to sign.! (Title) T ate Sgred)

Form 33X%5&75 (Rev. 11-83)
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Department of the Treasury-Intemal Reveue Service
l’(‘::vmnﬁ q’fg)u Offer to Waive Restrictions on Assessment and Colection
B of Tex Deficiency and 1o Accept Overassessment
Symbols: Name of Taxpayer: Duke Energy Corporation and Affiliates: | SSNorEIN ¢
AP LMSB GBO T™M Formerly, Duke Power Coinpany and Affiliates 56-0205520

Under the provisioas of scction 6233(d) of the Internal Revenue code of 1986 {the Cods), or conrespanding provisions of prior intema!
laws, the undersigned offers to waive the restrictions provided in section 6213() of the Code or comresponding provisions of prior intcroal
laws, and to a1t to the and collection of the following deficiencies and additians 1o tax, if any, with interest as provided

by law. The undersignad offers slso to acocpt the following Overassessmrents, if any, &3 corsect. Any waiver or aceep of a1 oV
is aubject to any ertns snd conditions oated below and on the re/erse side of this form.

Deficiencies (Cycrassessiments)

soil Additions to Tax
Year Ended Kind of Tex | Tax
December 31, 1984 locome $12,335.00
December 31, 1986 Income (54.458,182.00:
December 31, 1987 Income $11,276,912.0C
Accepizd as of the daic the Joint Commiftee on Taxalion completes its review withaut objection or the date pied for the C issioner Y
whichever is later,
This offer must be § for the Commissioner of Intermal Reveiuc end will tnke efiecl on the daic it 15 koecpicd. Unless and unGl i€ i5 40pted, £
will huve no force or effect
If this offer is aceepicd, the case will nos be veopened by the C issioner unless there wes:

s froud molfeasance, I or misrep: talion of u marerial face
o apimportant mistoke in matkematical caleuladon
o adeficlency or overazmessmen! resulting from adjustmunts made undsr Subchapiers C and D of Chapter 63 concerning the tax reatment of
parinership and subchaprer 5 (tems determined ot the jartrerthip ond corporae level
®  an expessive nnvative aflowoncs of a carryback praviaed by law
No clafm for refund or credit will be filod or prosecuted by the txpayer for the years stated o this form, other than for amouats attritated 10 carybacks
provided by lew, Sce execptions ou back.

The propes filing of this offer, when acospted, will expedite tnd billing (or ovorassesstacnt, credit or refund) by asjuiieg the tax Hability.
This offer, when o angd Umely d, will be idered 1 cluim for refuad for the shove overassesament(s), if’ any,
- + .
Signature of Taxpayer: . . Date:
Signature of Taxpayer: . Date
Signature of Taxpayer's Representative: Drte:

Corporate Name: Duke Energy Corporaticn and Affiliates: Formerly, Duke Power Company and Date:
Aflikiates

~ .
ByC f Tal Oate:
/y mb&— /‘NVLQ: ?fu'v-’wi‘ v H“/?‘DH

For \ Dale Accepted forComniissionc;': Signatun::;%” ] 7;
Internal - 1:2}_’[6;“, [, ool [hewiag 7¢L () Unaf g
Reyenue Office: A2 LMSB GBO T™™ Title: .

Use Oaly ) Appeals Team Case Leader
{Sex second page for signansc instractions} )

-  Form 870-AD< (Rev. an392)

8161




- !‘ SN

This offer may be executed, by the taxpayer's attamney, certified public accountant, or agent provided tiis is
specifically authorized by a power of attomey whith, if not previousty Gled, must aceompany this form. If thig offer is
- signed by a person acting in a fiduciary capacity (for example: an executor, admuusumor or a trustee) Form 56, Noup;
’ Cnnccrnmg deucxary Relauonship, must accompany !h:s form, unlcss prcv:ously filed

‘for  yéar for whxch 8 pmt retiumn was fi led, u must be sxg-ncd by both spousas unless one
. spousc actmg.undcr a pcwer of zttomcy. ngns as agent for l.hc other.

If this oﬁ'er is cxccutcd bya cozpomuon it mu.at/ bé sxgncd with thc corporate name followed I:y the sxgmmc and
title of the officer(s) suthorized to sign..If the offer is nceepted, a5 a condition of acceptance, any signature by or fora
corporate officer will be considered 2 rcpres:ntatxou by that person and’ the corporation, to induce reliance, that such -
signature is binding under law for the corporation to'be assessed the deficiencies or receive credit or refund wnder-this
agreement. If the corporation later contests the signature as being unauthorized on its behalf, the person who s:gncd may
be subject to oriminal pcnalncs for roprcseuun,g that he or she had auzhonty 10 sign this ugmemcnt on bchalf of thc
corpomtl.om . " H SN

Noththstandmg any ofme preceding terms and ccmdmons to whnch this offer is: sub_;acr., the taxpaycr reserves the
tight to timely file apd prosecute a claim pr claims for refund or credit for the years stated in this form, based solely upon
. any orall of I.he gmunds specxfed in the subpar, graphs i diately following this paragraph. This offer is not to be
construed s & £l for refund or crcdxt Tamal or mfurmnl conocrnmg the matters for wh:c&: the right to filea claxrn or
clajms isreserved- . o

(2) The entitlement of Duke Power Company to claim additional 1986 and 1987 research and experimentation
credits and related adjustments made to refiect changes in depreciation expense, as well 2s any adjustments to section 174
deductions ralat_gd to thesg addmon.al claims for research and cxpemn:ntsuon credxm (apecifically mcludmg the
taxpayer's Fobm T120-3[or 1986 and 1987 filed on or about Scptember 23, 1999),

- L een wrees e o= b v e

RECEIVED

- MAY 1 G 2001

LS OFFICE - GREENSBUNU
nPPU\ DUTHEAST REGION

-
"

« Form 870-AD-c (Rev. 41952) .'
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Department of the Troastry-Intemal Revenue Service
F(::lui;,lo;;g) Offer te Waive Restrictivns on Assessment and Collection
v of Tax Deficiency ord to Acecpl Overassessment
Symbols: Name of Taxpayer: Duke Encrgy Corporation and Affiliares: SSN orEIN :
AP LMSB GBOT™M Formerly, Duke Power Company and Affiliates 56-0205520

Undes the provuslnns of section 6213(d) of the Intema) Revenue code of 1916 {the Code), or corresponding provisicas of prior internal
laws, the undersigned offers to waive the restrictions provided in section 6213(a) of the Code of comesponding provisions of ‘prior internal
laws, and to t to the | and collection of the following deficicncies and additions to tax, if any, with interest as provided

by law. The undersigned offers also to accept the following ovirassessments, if any, as comect. Any waiver op P ofan o
is subject to any lerms and conditions sied befow and on the rrverse side of this form.

Deficicncies (Over s}
and Additions to Tax
Y car Ended Kind of Tax - Tax
December 31, 1988 Income ($2,547,13+.00)
December 31, 1989 Income $14.865,852.00
December 31, 1990 Income (519,042,352 00)
Docember 31, 1991 Income ($2,864,975.00)

Accepled s of the date the Joint-Commiitec on Taxation :ompletes its review without objection or the date accepted for the Co
whichoever s (ater.

This e must bt accopied for the Commissoner of Jaternal Rexeoue and will take effect an the dale it i3 acoepted, Unloss arnd vutil K 15 scoopied it
will have no force or affoct.
If this offer is wccepted, the case will not be reopened by the C fsai onless there was:
o froud, malfeasance. l or misrepr lan of @ material fact
©  onimporuny minake in mnlhrmomal calculation
~  adsficiency or over ng from adjustnents made under Subchapters C and D of Chapier 63 concerning the tax trectmerd gf

parwr;hlp and :ubchapurs items determined as the partnership and corparate level
an excessive lentotive allowance of a carryback provided by law
No dmxu for refund or eredit will be filed or prosecuted by the wxpayer for tha yenrs siatcd on this form, ofher than for amounts atributed 1o carybacks
provided by law. Sec exceptions on back.

The proper fifiag of this offer, when pred, will expedi t and dilling (or overaxscesment, Sredit or refund) by sdjusting the tax lability.
This offet, whea d and timely submitred. will be considered a claim for sefund for the above overassestment(s), if any.
Signature of Taxpayer: Date:
Signature of Taxpayer: Dute:
Signature of Taxpayer's Represeatative; Date:

Corporate Name: Duke Energy Corporation and Affilistes: Formerly, Duke Power Company and Date:
Affiliates

o ' i
By Qomporate T: Tith e
7 G&A‘-\ ﬁ s e B tdod— / Aﬁ‘{{

r Date Accepted for Commissi T Signature; .
Ian‘ual \ Wie. 11, 2001 ﬁﬂ;}'m;bW( 6’@17:71

Revenue Office: AP LMSB GEO TM Title:
Use Only Appeals Team Casc Leader

{See sscond page for signalure instructions)

Form 870-AD-c (Rev. 471992}
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This offer may be exceuted by the taxpayer’s sttorney, certified public accountant, or agent provided this is
specifically authorized by a power of attotney which, if not previously filed, oust accompany this form. If this offer is
signed by a person acting in a fiduciary capacity (for example: an executor, administrator, or a trustee) Form 56, Notice
Crncemning Fiduciary Relationship, must accompany this form, unless previously filed.

. If this offer is executed for & year for which  joint return was filed, it must be signed by both spouses unless one
spause, acting under a power of attorney, signs as agent for the other,

If this offer is executed by a corporation, it must bs signed with the corporate name followed by the signalure and
title of the officer(s) authorized to sign. If the offer is accrpted, 28 a condition of acceptance, any signature by or fora
corporate officer will be considered a representation by that person and the corporation, to induce reliance, that such
signawrs is binding uader law for the corporstion to be d the deficiencies or receive credit or refund under this
agreement. [fthe corporation later contests the signature hs being unauthorized on its behall, the person who signed may
be subject to criminal penaltics for representing that he or she had authority to sign this agreement on behalf of the
" corparation. ’

Notwilhstanding any, of the preceding terms arid cenditions to which this offer is subject, the taxpayer reserves the
right to timely file and prosecutc a claim or claims for refind or eredit for the years stated in this form, bayed solely upon
any or all of the grounds specified in the subparagraphs irmediately following this paragraph. This offer is not to be
. construed as a olaim for refund or credit, formal or Informal, concemning the matters for which the right to file a claim or
cliims is reserved.

(a) The catitlement of Duke Power Company to cliim additional 1988 through 1991 research and experimentation
credits and related adjustments made to reflect changes in depreciation expense, as well as any edjustments to section 174
deductions related to these additional claims for research ind experimentation credits (specifically including the
taxpayer's Form 1120-X for 1988 through 1991 filed on or about September 23, 1999).

(b} The entitlement of Duke Power Company to claim diese] fuel tax credits under the mobile machinery exception
as defincd in Treasury Regulations 48.4061(a)-1(d)(2)(7) for 1988 through 1991.

Form 870-AD < (Rev, 4/1992)
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_.—m‘__—_‘ Department of the Treasury-Internal Revenue Service

Form 870-AD Offer to Waive Restrictions on Assessment and Collection
(rev. 04/1992) of Tax Deficiency and to Accept Overassessment

Symbols: Name of Taxpayer: Duke Energy Corporation and Affiliates: SSNorEIN :
AP LMSB GBO TM Formerly, Duke Power Company and Affiliates $6-0205520

Under the provisions of section 6213(d) of the Internal Revenue code of 1986 (the Code), or corresponding provisioens of prior intemal
revenue laws, the undersigned offers to waive the restrictions provided in section 6213(a) of the Code or corresponding provisions of prior intemal
revenue laws, and to consent to the assessment and collection of the following deficiencies and additions to tax, if any, with interest as provided

by law. The undersigaed offers also to accept the following overassessments, if any, as carect. Any waijver or ptance of an o
is subjcct to any terms and conditions stated below and on the reverse side of this form.
Deficienci (Over ts)
~and Additions to Tax -
Year Ended Kind of Tax Tax

December 31, 1992 Income ($12,158,532.00)
December 31, 1993 Income $3,624,671.00
December 31, 1994 Income . | . .$2,677,953.00.|

-~

Accepled as of the date the Joint Committee on Taxation completes its review without objection or the date accepted for the Commissioner,
whichever is later. .

This offer must be necepted for-the Commissioner of Iniemal Revenue and will take effect on the date it is accepted. Unless and until it is accepied, it
will have no force or cffect.
If this offer is sccepted, the case will not be reopened by the C issioner unless there was: *
e froud, malfe lment or misrepr ion of a material fact

©  animportant mistake in mathematical calexlation
= adsficiency or overassessment resulting from adjustments made under Subchapters C and D of Chapter 63 concerning the tax treatment of
partnership and subchopter S items deigrmined ot the partnership and corporate lavel
s an tentative all of a carryback provided by law
No ctaim for refund or credit will be filed or prosecuted by the taxpayer for the years stated on this form, other than for amounts aibuied to camrybacks
provided by Imw. See exceptions on back. ’ :

The proper fiting of this offcr, when accepted, will expedit and billing (or overassessment, credit or refund) by adjusting the tax tability.
This offer, when d and timely.submitted, will be considercd a claim for refund for the above overassessment(s), if any.
Signature of Taxpayer: . e ] i Date:
Signature of Taxpayer: . Date:
Signature of Taxpayer’s Representative: " Date:

Corpocat.e Name: Duke Encrgy Corporation and Affiliates: Formerly, Duke Power Company and Date:
AfTiltates ’

3

T .
B ; PO N i Dats:
yfyicifggfu_ ) ‘/UiJPN;JJJ‘ vT,m/#Nl
0

r \ e Accepted for Commissioner; Signature: . .
intdrma) a1 1501 Thomas e CouoTir
Revenue ﬂce:\ﬁ\? LMSB GBO T™M Title: o :

Use Only Appeals Team Case Leader

(See second page for signature insiructions)

Form 870-AD-c (Rev. 4/1992)
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NEXSEN PRUET }
JACOBS POLLARD ¢ ROBINSON, LLC.
ATTORNEYS AND COUNSELORS AT Law

‘Bumet R, Maybank, DIRECT DIAL
HEMBER {803) 253.8228
aMaybal\k@nggBCOM
March 20, 2002

M. John A. Swearingen - Jan Steensen Crangle, CPA.
‘Audit Supervisor Manager, Office of Appeals
Department.of Reveniue South Carolina Depattrent of Revenue
301 Gervais Street’ Post Office Box 125
Calumbia, SC 29201 Columbia, SC29214

Re:  Selected Duke State and Local Tax Issues:;

Dear John and Jan;

The Duke crowd and I met in Charleston (natch) to discuss the settlement proposals
contained in your fax of March 18. We have the following counter-proposal.

First, Duke naturally needs to check your figures. (They had not seen your fax prior to the

meeting.) I know there. have been issues in the past regarding the calculation of interest, but.

assuming Duke confirms your figures, we offer the following:
SALES TAX

Duke would like to settle the sales tax liability though 2001, using the methodology and
quarterly tax liability contained in your fax. (This has the effect of reducing the amount of our
refurid.) Duke proposes to execute a SC870AD regarding the sales and use tax Hability through

2001,
LICENSE TAXES

Subject to veritying the figures, as statéd'above, Duke propuses a.cceptmg the DOR's propoﬁal
and executing a SC870AD for license taxes for the years contained in your proposal. (December

1984 to December 1994.)
INCOME TAXES

'Squ‘ect to verifying the figures, as stated above, Duke proposes accepting the DOR's proposal

excépt that it would agree ta execute a SC870, rather than a SC870AD. This would have the effect
of keeping the years open for both the DOR and the State until the end of this year, unless the DOR

and Duke jointly agree to execute another waiver.

NPCHART:~() -

1441 MAIN STREET. SUITE 1800, COLUHBIA SC (2920!& A,x PE()0§7'20FFICE ORAWER:2426, COLUMBIA, SC (29202)
waww, NPJP com
QFFICES ALSQ IN:

CHARLESTON, 5G CHARLOTTE, NC GREENVILLE, SC HILTON HEAD, SC MYRTLE BEACH, 5C

8166
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t ;EN PRUET-JACOBS POLLARD & ROBINS. ,LL )

March 20, 2002
- Page2

Duke is examining the possibility of filing amended returns for the purposes of claiming tax
incentives, as well as possibly other adjustments. In addition, the files are so stale and the number
of years open are so large that Duke is reluctant ta close out some 16 years without at least some due
diligence, which they have not performed.

CONCLUSION
Duke is actively in the process of verifying the figures contained in your fax, which

verification {s expected to be completed in the next few days: Please let me know what you think
about the other points.

Yours. very truly,

Bumet R. Maybank

BRMYfiw)

cc:  Mr Harley Priesmeyer/Duke Energy

NPCHARA81202, 1L THBRM) 011412-00041

* SCDOR00021810
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NEXSEN PRUET JACOBS & POLLARD, LLC
ATTORNEYS AND COUNSELORY AT LAW

BURNET R, MAYBANK il
MEMBER

July 2, 2002

Mt John A. Swearingen

Audit Supervisor

Department of Revenue

301 Gervais Street

Columbia, South Carolina 29201

Jan Steensen Crangle, CPA

Manager, Office of Appeals

South Carolina Department of Revenue
Post Office Box 125

Columbia, South Carolina 29214

Ré:  Proposed Dukeé Settlement
Dear John and Jan:
Duke offers the following settlement proposal;
SALES TAX

DIRECT DUL.
803-253.8228
BMaybank@NPJIP com

Duke would like to settle the sales tax Iiability though 2001, using the methodology and.
quarterly tax liability contained in your fax. (See attached Exhibit; 1 .} This includes accepting
the DOR’s interest rate calculation, Duke proposes to execute a SC870AD regarding the sales
and use tax liability through 2001. We understand this equals approximately ($2, 796,623) with

interest calculated through April 5, 2902.
INCOME ANDLICENSE TAXES

Duke proposes accepting the DOR's proposal except that it would agree to execute a
SC870, rather than a SC370AD. 'We understand this would have the efféct of keeping the years
open for both the DOR and the State until the end of the waiver period (12/31/2002), unless the
DOR and Duke jointly agree to execute another waiver. As prevxously indicated, Duke is

examining the possibility of filing amended retuns,

8168
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Ghers phame v s

)rxsm PRUET JACOBS & POLLARD, I i)

John A, Swearingen )
Jan Steensen Crangle, CPA :
July 2, 2002

Page 2

We understand that this equals a refund of $5,891 208 (with interest calculated through
July 2, 2002)
We would also like to accept your proposal that the DOR would issue 4 FAD (at our

request) on the: ¢alculation of interest on the income and license taxes so that we could contest
the interest rate calculations. (Duke may not contest the matter, but we would llke to rétain the

option.)
CONCLUSION

We haveé pretty well agreed to all of the DOR proposals, so I frust you find this
satisfactory. Duke would like to havé the attached schedule (Exhibit 2) re-calculated with
interest brought forward to no later than July 15", Additionally, Duke would like for all these
matters to be combined for settlement purposes and the DOR issué a refund in a timely manner

for the net amount.

If the attached accurately reflects your understanding, please execute a copy of this letter
and return it to us. We- [ook forward to recelvmg the 870 and the 870AD which we will execute

and retummn to you:
With kind régards, [ am
Yours very truly,

B

Bumet R. MaybankHI :

BRM@
cc:  Mr, Harley Frivsmeyer/Duke Energy
L

nuly¥_, 2002

SCDOR00021668
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—--- Fdrwarded by Harley H Priesmayer/ Tax/PSC/PEC on 07/10/2002 11:02 AM

Harlgy H _
Priesmeyer To: -crangll@®sctax.org

cc;  bmaybank@npjp.com
07/09/2002 Subject:  Form SC870
05:34 PM

Jan - my lawyers would feel much more comfartable if we can add the

following to the Instructions on the bacik of the-SG870 form:

"Executing this document does not prevent you from geaking a refund of
State taxes pald. The refund claim must be filed within three years from
the date the retum was filed, (strikathrough: or )two years from the date
of payment of the tax or anytime before the expiratlon of the walver
(12/31/2002), whichever s later.

I think this was the intention- of both partles, but | wanted fo run this by

you before we make this change. Gther than thls small change, we are
prepared to sign the forms and send aver to you, probably by tomorrow, if [
can find an offlcer to sign them.

L L L T e T L T A e

Harley Priesmeyer '

Director, State and Local Taxes

Duke Energy Corporationy

P.0.Box 1642 - ,
Houston, Texas. 77251-1642

Office: 713-989-3285
Fax;  713-969-3280°
Cell:  713-501-0725

email: hbpriesmeyer@duke-energy.com

cC: bmaybank@NPJP.com; SWEARINGEN, JOHN

8170
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Fram: "Harley H Priesmeyer" <hhprlesmeyer@duke-energy.coms
To: <crangl@sctax.org>

Data: 7/10/02 4:16PM

Subject:. Form SC870

Jan - alternatively, wa could da without the SC870 for incomelicense fea
if you guys are agreeableto pay us the net amount of approximately $3
millian and we get a FAD for the interes! calculatlon. If you ars in
agreement with this arrangement, let me know and well revise the
sottlement letter.

Harley Priesmeyer

Director, Staté and Local Taxes
Duke Energy Corporation

P. O. Box 1642

Houston, Texas 77251-1642

Offlce: 713-989-3285
Fax:  713-989-3280
Cell:  713-501-0725
email: hhprlesmeyer@duke-energy.com

-— Forwarded by Harley H Priesmeyer/Tax/PSC/PEC on 07/10/2002 12:04 PM

———

Harley H

Priesmeyer To: cranglj@sclax.org
~ cc: bmaybank@npjp.com

07/10/2002 Subject: Form SC870

11:06 AM

Jan - | receivied your voice mall re why we needed o do a SC870 instead of

a SCADB70 form. There ara two reasens for it. One, Duke warits to reserve

the right to contest the Interest-computation on the income/license fee and

secondly, Duke is planning on flling amended refurns for some credlts and ’ |
othier deductions/adjustments that were previously not taken for these
years, i

Hopefully, this will ald you re this matter, | remember seeing some ,
previous correspondence from Bumney in which you were ok with Duke signing
an 870 form.

If you need anything else on this, please let me know.

Rede frfe i B A& Rt Ao *

Harley Priesmeyer

Director, State and Local Taxes
.Duke Energy Corporation

P. O, Box 1642

Houston, Texas 77251-1642

SCDOR00021663
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Office: 713-989-3285
Fax: 713-988-3280
. Cell:  713:501-0725
emall: hhprlesmeyer@duke-anergy.com

--— Forwarded by Hartey H Priesmeyet/Tax/PSC/PEC on 07/10/2002 11:02 AM

Harlsy H

Priesmeyer = To: cranglj@sctax.org
¢c:  bmaybank@npjp.com

07/09/2002 Subject: Form 8C870

05:34 PM

Jan - my Jawyers would fesl much more comfortabls if we can add the
following to the instructions on the back of the SC870 form:

"Executing this document does riot pravent you from seeking a refund of
State laxes paid. The refund claim must be filed within three years from
the date the retum was filed, (strikethrough: or )two years from the date
of payment of the tax or anytime before the expiration of the walver
(12/31/2002), whichever Is later,

I think this was the Intentlon of both partles, but | wanted to run this by-
you before we make this change. Cther than thls small change, we are
prepared to sign the forms and send over tg you, probaby by tomorrow, if |
can find an officer to sign them.

B o L e S A & A L L]

Harlsy Priesmeyer '

Dirgcetor, State and Local Taxes

Duke Energy Corporation

P. O.Box 1642 )
Houston, Texas 77231-1642

Office: 713-989-3285
Fax; 713-989-3280
Cell:  713-501-0725
email: hhpriesmeyer@duke-energy.com

ce: <bmaybank@npjp.com>
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From: JAN CRANGLE

Tor URBAN, RON

Date: 7111002 11:34AM
Subject: Duke settlement proposal

Would you have some time to discuss this with John and 1. The taxpayer Is in full agreement with the
sales and usa tax audit with a balance duae of $2.7 milion. They want ta net this against the refund due on
the tncome and license féa audit, however the tp disagrees with otr interest calculations on the income
and license audit. The questlon Involves whether simple Interest and {ax are comblned ori 9/1/85 (when
we adopted compounded interest) and the compounded interest computed on the total. We feel strongly
that the DORs administrative practice of compounding enly on the outslanding tax balance as of 9!1/85 is
proper; however, the taxpayer would like to preserve thelr right to protest this issus.

The taxpayer also wants preserve thelr right 1o fite a.claim for refund for other deductions and credits, We'
wanted to ciose up thesa years and have them exeécute an SC870AD sq we don't sea tham again, Since
the perlods involved date back to 1978 as the resuilt of outstanding IRS RAR adjustments, and most of the
early years involve refunds, 1. want to make sure we are in agreement on how the statute. of imitations on
refund claims will apply If they don‘t execute an 870AD.

Thanks.

cecr ANDERSON, ROBERT; COMER, JOHN; SWEARINGEN, JOHRN

SCDORONL166G]L
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From; JOHN GOMER
To: CRANGLE, JAN

Subject: Duke

Good rnorning! Any word yet on the 870AD for the sales tax audit? Bill Perry and Carol Sclomoens are
sort of dangling.

I'm also working with Duke on a Special 13 audit for a current constructlon project. Some of the positions
they are suggesting would further widen the strike zone. That maksas me a little nervous about the
91-98(01) audit. Wae really would ke to get that one wrapped up. Thanks!

SCDOR0GI2016
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From: JAN CRANGLE
To: COMER, JOHN
Date: 7/12/02 7:40AM
Subject: Re: Duka settlement proposal

I's shill in imbo. They are willlng to sign the SC870AD on the sales tax, but they don't want to cut the
check. | think we'd be OK just having the 870AD execuled with the cavet that the payment would be
made at the time the income tax matter is resolved. That way it's closed and we are just waiting for
payment. What are your thoughts?

>>> JOHN COMER 07/11/02 01:34PM >>>
Jan: Did we get the 870AD signed on the sales tax audit yet, or Is it still in limbo deperiding on the Income

tax situation?

GC: ANDERSON, ROBERT; SWEARINGEN, JOHN

<,
3

SCDOR00822017
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FS-54
SOUTH CAROLINA DEPARTMENT OF REVENUE
REPORT OF FIELD AUDIT; INCOME TAX & LICENSE FEE

TAXPAYER: DUKE POWER COMPANY FEI&: 56-0205520
ADDRESS: 422 S, CHURGH ST. ) FILE #: 20030024-9
CHARLOTTE, NC 28242-004 PERIOD: 1217812194
DATE: 8/8/02
INTEREST COMPUTED TO: N 8/14/02
INCONME TAX! -
PERIOD ENDED; INCOME TAX INTEREST  PENALTY  TOTALS ’
12/78-94 {1.951,188) _ (7,434,800) 0 {9,385,789)
|LICENSE TAX: ‘ . . S
12/84-94 $835,685  $2,757,796 $3,593,481
|syBTOTAL THRU 3/29/02 $1,715,504  -$4,676.804 §0  -35,792,308]
UPDATE INTEREST: 3/20 TO 8/14 -$132,889 -$132,889
SUBTOTAL THRU B/14/02 ~ __ -$1,115,504__-$4,809,693 $0_ $5,925,197
- |ISALES & USE TAX: _ e
TAX & INTEREST THRU 4/05/02  $1,725966  $1,070,657 T+ '$2,796,623
UPDATE INTEREST: 4/5-8/14 360,871 . $60,871
SUBTOTAL THRU 8/74102 ~= - - . .$1,125,966 "~ $1,131,528_ .. . . $2.857,494
53,067,703
G EHREIINAE
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FEB.12.2083 3:34PM  SCDOR FSD 83 BISSESS NO.183  P.2
03/08/2002 FRI 15:16 FAX . ' @oo2/002
Del~GRUT02 91:20m  Frou~S] DEPY OF REV_ TETHI S~ TS50 P.ORZAR  FeUiR

STATE OF SOUTH GARCLINA
. DEPARTMENT OF REVENUE SCB70AD
‘ OFFER QF WAIVER OF RESTRICTIONS ON {Rav. 787)
ASSESSMENT AND COLLECTION UF ADDITIONAL 3310
TAX OR ACCEPTANCE DF OVERASSESSMENT

Taxpayer Name(s)___—_nlkiﬁ%q%ﬁﬁm
Doiny Businags Az
Sueet Addniss PO Box 1642 ,
Clty Hogston State Texn —  ZIP Codg w2251 ~1647
Identification Number (SSN, FEL ets) SE-205520... '

" fncrease (Decr@iso) In Tax, Interest and Penalties” ™ " -
(Use soparata saction far each type of tax)

Type of Tax ' Sales & Use
Peried Covarad.—1/1/1991 cheaugh 324302001
Tax§__.§1 725 86600 . Penahiess.

Type of Tax -
Period Covered
Tax$ S ‘Penatties §

Total due §,2:5857 ,494 i paid by_Rugust 14, 2002 nctyding Intarest.

This iformation was prepard by. .lan_Stespsen CramglsCRA Teiephone Number 803 RIR AG16

Coasent Te Assresment and Collection of Additional Tax
or Acenptancs of Refund Detanulnation

The undetigned cansants to the assesament and eollection of any addilinnal tax ard penakies or acospty any Hacmzse
in tax and penaitias Bhown above, plus any intarest provided by lw. This offer & subject 1o acceptance by the
Dapartman of Ravenue, If this offer Is acceptad, no claim for refund can ba filed or pursuad and 2 will not be raopened in
the abserncs of condions stated in tha genaeral Information and instructions,

Texpayers Signatire Date

Spouse's Signature . _ Do __
Corpofatidn applicabig),_Ouke Energy Corporation

By Tie_Sr. Vice President 77 pape August 13, 2002

L~

Commisaion Approval of Waiver/by

-/ - I

{&ao reVerse side)

02/12/2003 WED 15:29 [TX/RX NO 5624] [@o02
8177
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Charleston
Charlatte
Columbia
Greensboro
Greeaville
Hilton Head

Myrle Beach

1230 Main Street

Suite 700 (29201)

PO Drawer 2426
Columbia, SC 29202
www.nexsenpruet.com

Bummet R. Maybank, 111
Member
Admitted in SC

April 18, 2008

Mr. Tim Donovan

South Carolina Department of Revenue
301 Gervais Street

Columbia, South Carolina 29214

Re:  Duke Energy

Dear Tim:

You will please find attached Duke’s appeal to the Department of Revenue’s
proposed assessment. The proposed assessment was sent to an incorrect zip code and
was not received by Duke until February 4 (see attached date stamp.) Accordingly,
the appeal is within 90 days of receipt of the proposed assessment. The correct zip
code is 28285.

The Form 2848 Power of Attorney authorizing our representation will be
forthcoming.

Very truly yours,

Burnet R, Maybank, 1

BRM/shp

Enclosures

cc: Mr. Thomas C. Monroe 111
Mr. John Lechko
Mr. Rick Reames I1I, Esquire

T 803.540.2048

F 803.727.1472

E BMaybank@nexsenpruet.com

Nexsen Pruet, LLC

Attorneys and Counselors at Law

NPCOL1:1346532.1-DOC-(RR) 011413-00041
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STATE OF SOUTH CAROLINA :
DEPARTMENT OF REVENUE C-245

APPLICATION FOR APPEAL | 1m0

(Protest Pursuant to Revenue Procedures Act)

Section|: Taxpayer |dentification

Taxpayer Name (s) ___Duke Energy Corporation (f/k/a Duke Power Company)
(Please type or print)

Address 400 S. Tryon Street, ST22M ,

City _ Charlotte . State _NC Zip Code 28285

Telephone __704/382-1669

Period (s) Covered _ Periods ending December 31, 1986 to December 31, 1998

Type (s} of Tax (es) __ Income Tax

Identification Number (Social Security Number, License Number, etc,) 56-0205520

Section'li: Department of Revenue Document to be Attached

Please attach a copy of the Department of Revenue document or nolice you received which led to the filing of this protest.

Section lil: Reason for Protest

State all the reasons you disagree, including a statement of facts supporting your position and the law or other authority
upon which you rely. (If the amount of proposed assessment is less than $2,500 you need not provide your legal authority
unless you are a partnership, "S” corporation, an exempt organization or an employee plan and the proposed tax is
imposed by Chapters 6, 11, or 13 of Title 12.) Add additional sheets if necessary.

See attached.

(over)
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Taxpayer's Signature Date

Spouse's Signature Date
Cotporatigr Name (i apglicable),/Z2uke/Edergy Corporation
By A= — Title _
\,  Signature of Ownﬁanner/OfﬁceﬂH:Q Member ' / alle '

i ~ Date

Print Name

INSTRUCTIONS

The purpose of this form Is to reduce to writing those facts and issues.with which you disagres. If more space is needed,
" additional sheets may accompany this form. A protest may be filed by letter rather than using this form; however, all of the
informatlon required by this forrh must be included in the Jletter and you must comply with the requirements conceming
signatures. If you file a joint income tax retum, bath you and your spouseé must sign. if the protest is for a corporation, it
must include the corporation’s name followed by the signature and title of the corporate officer authorized to sign. If you
have any questions concerning this matter, please call the telephone number on the notice or document with which you
disagrea. Please retum document to the Department of Revenue address shown on the notice or document with which

you disagree.

Soclal Security Privacy Act Disclosure i

It is mandatory that you provide your social security number on this tax form. 42 U.S.C 405(c)2){C)(l) permits a state to
use an individual's social security number as means of identification in administration of any tax. SC Regulation 117-201
mandates that any person required to make a return to the SC Department of Revenue shall provide identifying numbers,
as prescribed, for securing proper identification. Your social security number is used for identification purposes.
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- ATTACHMENT TO APPLICATION FOR APPEAL ~ FORM C-245

Duke Energy Corporation — f/k/a Duke Power Company
File: 20090024-9
Corporate Income Tax

Taxable Periods Ending 12/31/1986 through 12/31/1998

Duke Energy Corporation (“Duke”), formerly known as Duke Power Company files this
Application for Appeal in response to the Report of Field Audit (“Report”), dated January
9, 2008 by the South Carolina Department of Revenue (“Department”) for the taxable
periods ending December 31, 1986 through December 31, 1998 (“Taxable Periods™) for
corporate income tax. The Duke Tax Department did not receive the Report until
February 4, 2008 as evidenced by its date stamp on the attached Report. The
Department’s Report is attached as Exhibit A.

Facts

Duke is a multistate energy services corporation with operations in South Carolina. In
December, 2002, Duke timely filed amended corporate income tax returns for the periods
ending December 31, 1986 through December 3, 2001.

The refund claims result from: (a) the filing on a single-factor receipts formula pursuant
to South Carolina Code Section 12-6-2290, and (b) the inclusion of gross receipts from
the sale of short-term financial instruments in the denominator of its gross receipts factor.

In its original returns, Duke employed the three-factor apportionment formula provided
for in Section 12-6-2250. However, the corporation is not among the types of
specifically enumerated corporations required to employ the three-factor apportionment
formula. Consequently, Duke’s amended returns properly employ the single-factor gross
receipts formula provided for in Section 12-6-2290.

The amended returns include in the denominator of Duke’s. single-factor gross receipts
formula the corporations’ gross receipts from the sale of short-term financial instruments.
Duke’s day-to-day operations generated excess cash which it desired to keep available as
working capital for its business. Consequently, in order to keep the funds as liquid as
possible and earn a return, Duke purchased and sold short-term financial instruments.
Duke’s activities concerning these financial instruments occurred outside of South
Carolina. Moreover, the dealer’s that assisted Duke with its purchases and sales of the
financial instruments were domiciled outside of South Carolina.

In 2007, Duke timely filed amended returns to report changes to its federal taxable
income, resulting from the settlement of audit issues with the Internal Revenue Service
(“IRS”) in December 2006. The changes were reported against the last filed returns filed
by Duke, which are currently under appeal with the Department. Those returns claiming
refunds for changes to its apportionment factors, as described above, were denied by the

NPCOL1:1346062.2-D0C-(RR) 01141 3-00041
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Department and subsequently appealed in March 2003. Such appeals are still pending.
The Department ignored the income tax appeals currently pending and adjusted the
amended returns filed in 2007 to reflect the apportionment factors on Duke’s originally
filed income tax returns, not those on its last filed returns,

Reasons for the Appeal

Duke objects to the following determinations of the Department.

1. The Department failed to accept the changes to taxable income resulting from the
settlement of federal income tax audits.

2. The Department erred by changing the apportionment factors. Only issues related
to the federal income tax changes were subject to change.

3. The Department should have used the apportionment factors from the last filed
returns.

4. The denial of Duke’s employment of the single-factor gross receipts
apportionment formula even though Duke did not satisfy the requirements for
using the three-factor apportionment formula under Sections 12-6-2250 or any
apportionment formula under Section 12-6-2310,

5. The exclusion of Duke’s gross receipts from the sales of the short-term financial
instruments from the denominator of Duke’s gross receipts factor,
notwithstanding that such gross receipts are required to be so included.

6. All other adverse determinations that resulted in the denial of the refund claims.

1. Changes Due to Federal Income Tax Changes

Duke received notices of settlement of numerous changes to its federal taxable income in
December 2006. This settlement of issues for the taxable periods was approved by the
Joint Committee on Taxation (“Joint Committee™) in December 2006. These changes to
taxable income were the result of refund claims made while Duke was under audit by the
IRS, not by the filing of amended returns with the IRS for which corresponding South
Carolina returns were not filed. These changes were not final until approved by the Joint
Committee,

2. Change in Apportionment Factors
Duke filed its amended returns for the taxable periods to report the changes to its federal
taxable income. It made no changes to the apportionment factors as reported on its last

filed returns. As such, the Department is only permitted to audit and make changes to
those changes reported by the taxpayer.

NPCOL1:1348062.2-DOC-(RR) 011413-00041
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3. Last Filed Returns

Duke is required to file amended income tax returns in South Carolina when its taxable
income changes due to federal income tax audits. Such changes are required to be made
to the last filed returns with the State. Duke filed its amended returns for the applicable
tax periods in 2007 using its last filed returns as its starting point. The Department erred
in not acknowledging that those returns were still subject to an ongoing appeal and
should have postponed any further work on these amended returns until such appeals
were exhausted.

4. Single-Factor Gross Receipts Formula

Duke is required to compute its South Carolina corporate income tax liability using a
single-factor gross receipts formula to apportion its income. Pursuant to Sections 12-6-
2290, if the taxpayer does not derive its principal profits in the manner described in
Sections 12-6-2250 or 12-6-2310, the taxpayer must apportion its income utilizing the -
single-factor gross receipts formula. Duke’s business is not among those enumerated in
Section 12-6-2310, and it does not satisfy the requirements of Section 12-6-2250.
Consequently, Duke is required to compute its South Carolina tax liability using a single-
factor gross receipts apportionment formula.

Duke’s principal business in South Carolina is not “(a) manufacturing or any form of
collecting, buying, or assembling, or processing goods and materials within [South
Carolina), or (b) selling, distributing, or dealing in tangible personal property within
[South Carolina).” Section 12-6-2250. Duke’s principal business in South Carolina was
not manufacturing or any form of collecting, buying, assembling or processing goods and
materials within South Carolina, as Duke is not a manufacturer, and electricity is neither
a good or material. Moreover, Duke was not engaged in selling, distributing or dealing in
tangible personal property within South Carolina because electricity is not tangible
personal property. See Consolidated Hydro Southeast, Inc. v. South Carolina Dep’t of
Revenue & Taxation. No. 95-ALJ-17-0634-CC, 1996 WL 909155 (S.C. Admin. Law
Judge Div. May 13, 1996) (the sale of electricity constitutes the sale of services and is
therefore subject to the additional license fee of Section 12-19-110): Section 12-36-60
(while electricity is included in the sales tax statute discussing the application of the tax
on sales of tangible personal property, the sale of electricity is specifically recognized and
defined as a service): Section 12-36-910 (subsection A imposes the sales tax on sales of
tangible personal property at retail and subsection B imposes the sales tax on sales of
various services, including sales of electricity): In re PacifiCorp, 2002-SBE-005-A, 2002
Cal. Tax LEXIS 469 (Cal. S.B.O.E. Sept. 12, 2002), reh’g denied, 2002 Cal. Tax LEXIS
684 (Cal. S.B.O.E. Dec. 19, 2002) (sales of electricity are sales of services and not sales
of tangible personal property).

In the letter denying Duke’s refund claims, the Department states that its policy on
applying the three-factor apportionment formula to power companies as manufacturers
should be upheld because it has allegedly been applies for a long period of time. “Such
administrative construction however affords no basis for the perpetuation of a patently

NPCOL1:1346082.2-DOC-(RR) 011413-00041
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erroneous application of the statute.” Monroe v. Livingston, 251 S.C. 214,217,161
S.E.2d 243, 244 (1968).

In addition, Duke’s filing of amended returns utilizing the single-factor gross receipts
apportionment formula does not constitute a change in accounting method that requires
the consent of the Department. In the first place, an apportionment formula is not an
accounting method. See Section 12-6-4420 (providing that [a] taxpayer’s method of
accounting. . . must be the same as for federal income tax purposes” and apportionment
formulas are not accounting methods for federal income tax purposes).

Moreover, Internal Revenue Service Code Section 446 addresses methods of accounting
used in computing taxable income. Under the South Carolina Code, the apportionment
methodology is applied after taxable income has been determined. Therefore, the
utilization of a statutorily mandated apportionment method after taxable income has been
computed is not a change in accounting method as provided in Internal Revenue Code
Section 446.

5. Computation of the Gross Receipts Factor

Duke’s receipts from the sale of financial instruments are properly included in the
denominator of the gross receipts factor for the taxable periods.

First, Duke’s receipts from the sale of the financial instruments are business receipts that
must be apportioned and not allocated. South Carolina law allocates “[g]ains and losses
from the sales of intangible personal property not connected with the business of the
taxpayer and not held for sale to customers in the regular course of business, less all
related expenses” to the corporation’s principal place of business. Section 12-6-2250(5)
.(emphasis added). All items remaining after allocation are apportioned. Section 12-6~
2240,

Duke’s purchases and sales of financial instruments allow it to maintain its working
capital and to increase cash flow for its business. Therefore, the gross receipts from their
sale are apportionable. See Eastman Kodak Co. v. South Carolina Tax Comm’n. 308
S.C. 415,418 S.E.2d 542 (1992). The principal used to purchase the financial instruments
was generated by Duke’s business income, the income produced from the sale of the
financial instruments was used in Duke’s normal business operations and the instruments

were continuously monitored. See M. Lowenstein Corp. v. South Carolina Tax Comm’n.
298 8.C.93, 378 S.E2d 272 (1989). '

Second, the gross receipts formula is calculated by dividing a corporation’s gross receipts
from within South Carolina by the corporation’s gross receipts from everywhere. Section
12-6-2290. The source of the gross receipts is the location where the income-producing
activity occurs. Lockwood Greene Eng’rs. v. South Carolina Tax Comm’n. 293 S.C.
447,361 S.E.2d 346 (1987). The income producing activity underlying the sale of Duke’s
financial instruments occurred outside of South Carolina, as all of the corporation’s
activities regarding the purchases and sales of the financial instruments occurred outside

NPCOL1:1348062.2-DOC-(RR) 011413-00041
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of South Carolina and the investment dealers that assisted Duke engaged in the buying
and selling of the financial instruments outside of South Carolina. Therefore, the gross
receipts from the sale of the financial instruments should be included in the denominator,
and not the numerator, of the gross receipts formula.

Finally, the denominator of the gross receipts factor includes all receipts from the sale of
the financial instruments. The term “gross” is defined, in relevant part, as: “[b]efore or
without diminution or deduction. Whole; entire; total; as the gross sum, amount, weight
—opposed to net” Black’s Law Dictionary 702 (6" ed. 1990) (‘Black’s”). The term
“receipt” is defined, in relevant part as “[t}hat which comes in, in distinction from what is
. expended, paid out, sent away, and the like.” Id at 1260. Given these clear definitions of
the controlling language at issue, the amounts received from the sales of the financial
instruments constitute gross receipts.

In the alternative, if it is ultimately determined that the three-factor apportionment
formula should be used, the gross receipts from the sale of the financial instruments
should be included in the denominator, and not the numerator, of Duke’s sales factor.
Section 12-6-2280(A) provides that the sales factor is comprised of “total sales.” Such
sales include “sales of intangible personal property and receipts” based on “the entire
income-producing activity.” Section 12-6-2280(C)(2). As discussed above, all of the
income producing activity of Duke’s purchases and sales of the financial instruments
occurred outside of South Carolina. Therefore, the gross receipts from the sales must be
included in the denominator, and not the numerator, of the sales factor,

The amount that should be included in the denominator of Duke’s sales factor should be
the gross receipts from the sale of the financial instruments. The sales factor includes
“total sales.” Section 12-6-2280(A). “Total” is defined as “[w}hole, not divided, lacking
no part, entire, full, complete, the whole amount.” Black’s at 1490. Therefore, Duke’s
gross receipts from its sales of financial instruments should be included in the
denominator of the sales factor. ’

6. General Qbjection

Duke objects to all other adverse determinations resulting in denial of the refund claims
and reserves the right to raise more detailed objections at the conference on this matter.

In addition, Duke objects to the Department’s determination on Constitutional grounds.
The Department’s change to Duke’s apportionment factors violates the Due Process and
Commerce Clauses of the United States Constitution, as it taxes activity that does not
have a substantial nexus with South Carolina, is not fairly apportioned, discriminates
against interstate commerce and is not fairly related to the services provided by South
Carolina. Moreover, the Department’s changes result in a tax due to South Carolina that
is distortive, out of all appropriate proportion to Duke’s activities in South Carolina and
results in the taxation of income by South Carolina that is not properly atiributable to
South Carolina. E.g., Allied Signal. Inc. v. Director, Div. of Taxation, 504 U.S. 768

NPCOL1:1346062.2-DOC-{RR) 011413-00041
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(1992); Complete Auto Transit, Inc. v. Brady, 430 US. 274, 279(1977); Hans Rees’ Sons
v. North Carolina ex. rel. Maxwell, 283 U.S. 123 (1931).

Conclusion

The Department erred by (1) not allowing the changes to taxable income resulting from
the settlement of federal income tax audits; (2) changing the apportionment factors on the
amended returns; (3) not allowing Duke to employ the single-factor gross receipts
formula in computing its corporate income tax liability; (4) not allowing Duke to include
the gross receipts from the sale of financial instruments in the denominator of the gross
receipts factor; and (5) ignoring the appeals currently pending before the Department, for
the same years and for these same issues. The Department has deprived Duke of its
constitutional rights. ‘

Duke reserves the right to present further information and raise further arguments
concerning its appeal of the Department’s audit findings.

Based on the foregoing, Duke respectfully requests a redetermination of the amended
returns to reflect the proper federal taxable income, as determined by the Internal
Revenue Service, and the proper apportionment factors based on Duke’s last filed returns.
In the alternative, Duke would request that this redetermination be held in abeyance
pending the outcome of the pending appeals.

NPCOL1:1346062.2-DOC-(RR) 011413-00041
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State of South Carolina D LG e

Department of Revenue

301 Gervais Street, P.O, Box 125, Columbia, South Carolindt201458 4 2003
January 9, 2008 CORPORATE
TAX DEPT
Duke Power Co. Tax Type :Corp. Income
400 South Tryon St. Periods :12-31-86/98
Charlotte, NC 28242 File # :20090024-9
Response Date :April 9, 2008
Attn: John Lechko : Audit # :00/36/6361
Tax Director
Gentlemen;

The audit of the above referenced tax return(s) has been completed by the Field Services
Division of the South Carolina Department of Revenue. Enclosed is a "Report of Field Audit"
(AS-54) which explains our "Proposed Assessment".

If you agree with the changes detailed in the enclosed report, the balance shown to be due on
Form AS-54 should be remitted to this office within thirty (30) days from the date of this letter,
to avoid additional interest and penalties, if applicable. Please include a copy of the AS-54 with
your check to insure proper processing.

If you agree with the Division's adjustments but are unable to make full payment at this time,
please complete the enclosed Waiver of Restriction on Assessment (SC 870) and return it to this
office within thirty (30) days from the date of this letter. Upon receipt of this document, a "Final
Assessment” will be issued.

If you disagree with any of the adjustments of tax, interest, or penalties that have been proposed
by the Division, a written protest must be subrmnitted to this office by the response date stated
above.

If you do not respond to this letter by the response date stated above, the Division will issue the
"Final Assessment” and begin collection action.

Should you have any questions, please do not hesitate to call me at the number listed below.
Yours very truly,

S.C. DEPARTMENT OF REVENUE
LAW & COMPLIANCE

-
T, AL or——

Tim Donovan — Supervisor Non Resident Auditors

(803)898-5619

(803)898-5825 (fax)

/ds
Enclosure Form Letter AS-54-PA (Rev. 8/95)
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AS-54
SOUTH CAROLINA DEPARTMENT OF REVENUE .
REPORT OF FIELD AUDIT: INCOME TAX & LICENSE FEE

TAXPAYER: Duke Power Company FEI#: 56-0205520
ADDRESS: 400 South Tryon Strest FILE#: 20090024-9
Charlotts, NC 28242 PERIOD: 12/86-12/98
DATE: 1/7/08
AUDITOR: SOUTHARD
INTEREST COMPUTED TO: FEBRUARY 15, 2008
INCOME TAX:
|PERICD ENDED: INCOME TAX INTEREST PENALTY TOTALS
12/31/86 $0 $0 " 50
12/31/87 3,084 15,919 0 19,903
12/31/88 0 0 0
12/31/89 0 0 0
12/31/90 0 0 0
12/31/91 (4,915) (6,722) 0 (11,637)
12/31/92 : 0 0 0
12/31/93 . 0 0 0
12/31/94 (5,647) (5.663) 0 (11,310}
12/31/95 - 4,202 5731 0 9,033
12/31/96 (189,637) (140,5586) 0 (330,193)
12/31/97 . (34,780) (21,685) 0 (56,485)
12/31/88 359,941 298,935 0 658,876
TOTALS $133,148 $145,959 $0 $279,107
e —————
ILICENSE FEE:
|PERIOD ENDED: LICENSE FEE INTEREST  PENALTY TOTALS
$0
0
0
0
0
) 0
TOTALS $0 $0 $0 30
SUMMARY: TAX INTEREST  PENALTY TOTALS
INCOME TAX . $133,148 $145,959 $0 $279,107
LICENSE FEE 0 0 0 0
TOTALS —$133,148 ~ $145,959 $0 $279,107
—— -
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BOUTH CAROLIKA DEPARTMENT OF REVENUE
RECOMPUTATION OF NET INCOME & TAX

Taxpayer: Dulke Power Company . Bohedute: Al
Filnk 20000024-8 ' Auditor: SOUTHARD
Period: 1208-12/08 Dets; 478

Petiod Ended: 1208 .
Duke
Power Crasosnt CLY Develop

Duke
Water

QTR DERS - wP Duks Cresoent
-
Apportionabie income Per T/P Workpsper: - 1.60,104,081 40,144,379 10.%:” 13,808,42 343,045 -28,327,608 1,272,357 5,675,128 X%z [] [] [
Adjustments: . .
RAR 8407 sanxar o [ 0 [ [] 0 3848840 [ 0 0 0 -8,008,007
“4ENDED RET FILED FOR RAD CREDIT & BEC 174 20,799, 1850
{ENDED RET FILED) FOR RAD CREDIT & SEC 174 ~20,789,190

P ncome 1,764,500 534 L XITE 18,329,506 13,008,432 3048 .25,327,608 1.272,387 1,520,208 314,770 [ 0 0 1,208,742208
LsexAllocable Income Per Original Return =1 13 487 =12,748.088 0 ¥al / 0 ] 0 0 ] o
‘Total Net Income Bubject To Apportionment 1,163,681, 119 3,201,108 3,580,908 13,608,432 “2T2,04% -17,732,410 1,272,357 4,820,208 4,778 [] [] [
8C Ratio-Per Qriginal Returh b) 20.5240% A5.725T% A2220% 7. 26.6401% 36.7005% 4. 2.0000% £.0000% 0.0000% 0.0000% 0.0000%
ac 206,500,224 ~1,604, 542 61,215 965,007 08, 8,331,001 84,002 9 [) [] [) 0 383870435
Aiocable 1 BC-Per Origine} Returm 24010 12785806 201,848 9 78718 21,088 0 [ 0 [ 9 O 12202211
B8C Nek lncome 388,308,007 11,200,927 20m 06,087 148,471 8,308,503 54,082 0 0 0 0 0 381,187,640
8C NOL g 0 0 ] 0 -208 945 4] ] 272,584 [!] [] '] -506 &0
OC Taxable Net Income . 3&,6“.117
Tux Rute 0.08
Tix Oue 15,029,908
Non-Ratunclable Creciks-Pec TP ~390,015
Dissllow Non-Retundable Cradits 2) 8,518
Cradhs per Original Retum 26,

18,004,808

Tax Proviousty Paki-Per Original Retum __ 18083877

EXPLANATIONS:
2\ Taopayer cannct adfust credits clakmed on an original retum that wes out of statite due to an RAR,

R mmmm-mmmnmmmwmamanbmmmwmmbmmmm,
VTl ratio for Duke Power Compesyy was sdjusted back to the original rstum. All ottwr ratios from the other sntites ere in agreemont to 1he ariginal retum.

) Tespayer stems 1o be taxing sdvantage of amended returms thet have been TBad with the IRS, but have not been fied wih Bouth Carola and
therafore the adjustment would be out of statute.

d)R ded retum adjt due to being out of stuhita.
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SOUTH CAROLINA DEPARTHENT OF REVENUE
RECOMPUTATION OF NET INCORE & TAX

Taxpsyer: Dié Power Compeny Bchedule: A2
Pl 20000024-9 Auditor:

Pertod: 12081298 Detac | T8
Puriod Ended: 1287

P income Per Rt BALSS;

Adgmieraris:
RAR 81407
b) AMENOED RET FLED FOR RAD CREDIT & 8EC 174
»  “ENOED RET FILED FOR RAD CREDIT & S5C 174

Apporicrebie income As Adusied: “THAS0E0, 732 6661 32WB8F TS BOABE 410,108 141010 imzae Zoes [] 0 0 801213 %8sl zss

LesazAlocable INcome Armended Rt G600 a2t 0 _ 603,841 41,080,071 [ 0 0 0 0 0 0 1?.%%_

Total Net income Bubject To ApporSanmant 8,060,580 30963878 244 58 587,628 1. 838 §7,010 772,582 833 () [) ) 8,001,213 3

8C Rafio-Per Origined Reum ) 20.9504% 18.3112% 0000% 183011% _ 26.0537% 25183% 0.4022% [) 0.0000% 0.0000% 0.0000% 14.0011%

8C Proporkon T AL wxaske . 0 xiE %8 . ez 8Nz W‘—M_—‘E 0 [ 0 1,137 283,917,568

Abocatis 10 8C-Per Rt 640 -4 [ 0 .0 818 - AT2 [ [ 0 0 0 Q AT,

8GC Net icome 270, %ﬁﬁ_—o T g' _ﬂ‘mo?""—:-n.ﬂ: -Tg'.%.‘ﬁo '133'170 Wo [ '] 0 g .43, ] 2

SCNOL [ [ 0 [

8C Twxabie Net incorme RIS

Tex Rein 0.05

Tax Dus ek

Tax Provicusly Paid-Par Amended Ret 64/59 = 14
—2,

EAPLANATIONS: . .
) Topaysr caryiot st any apporionment radie on an ariginel rekum that wes out of siekuie dus o I RAR, Thie relio aaamant refors io Duke Power Compary.
The ratio for Duiee Power Company wes adsiad back 1o S originel e, Al oihar ralios from the olfer anties are in agreament 1o the orignel rebm.

D) Taxpayer seams 1o ba iskdng advirings of amended Ieiums 03 hve been fled wih e IRS, tat heve not baen Mied wih Sauth Carcine and
therefore e adusirment would be ot of sishds.

©) R » dus W0 being out of siahse.
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South Carolina
Department of Revenue

~ e ]
P.O. Box 125, Columbla, SC 29214 /29"\/\

JOHN LECHKO

TAX DIRECTOR

DUKE POWER CO

400 SOUTH TRYON ST
CHARLOTTE NC 28242

P
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STATE OF SOUTH CAROLINA
- ADMINISTRATIVE LAW COURT

Duke Energy Corporation, Docket No, 10-ALJ-17-0270-CC
Petitioner, DUKE ENERGY CORPORATION
PREHEARING STATEMENT
vs. :

South Carolina Department of Revenue,

Respondent.

Petitioner, Duke Energy Corporation (f/k/a Duke Power Company) (“Petitioner”)
respectfully submits the following Prehearing Statement:

1. The nature of this proceeding;
This proceeding arises out of the denial by the South Carolina Department of
Revenue (“Respondent”) of certain income tax and license fee refunds owed to
Duke Energy for the tax years 1978-2001. The specific facts preceding this
matter are outlined under paragraph 5 below.

2. Statutory provision(s) conferring subject matter jurisdiction to the agency and
other applicable statutes and regulations:

A, Jurisdiction;: S.C. Code Ann. §12-60-10 (Supp. 2009), er. seq. which
establishes the appeal process for tax protests; S.C. Code §§1-23-310 —
600 (Supp. 2009) which confers subject matter jurisdiction to the
Administrative Law Court.

B. Three factor apportionment for manufacturers: S.C. Code §§ 12-6-2220 —
90 (Post 1996); Sections 12-7-1140 — 90 (Pre 1996).

C. Single Factor Apportionment: S.C. Code § 12-6-2290 (Post 1996); S.C.
Code §12-7-1190 (Pre 1997).

D. Definition of “gross receipts™ S. C. Code § 12-7-2295.

E. Statute of Limitations: S.C. Code § 12-54-85.
F. 1995 SC Acts 60 o
93 5c o 7 FILE
APR 01 2010

SC ADMIN. LAW COURT
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G. Allocation of Interest and expenses relating to Crescent Resources
Corporation: S.C. Code § 12-6-2220; S.C. Code of Regulations 117-700.

The issues presented for determination:

A, Is Petitioner required to include the gross receipts from the sale of
securities in its South Carolina gross receipts apportionment formula?

B. Is Petitioner required to use the single factor gross receipts apportionment
formula in the calculation of its South Carolina corporate income tax?

C. Are Petitioner’s claims for refund timely filed?

D. Did the Petitioner properly allocate interest and expenses related to
Crescent Resources Corporation?

The action requested of the Court, if any;

Petitioner respectfully requests that the Court find that Petitioner is required to
include the gross receipts from the sale of securities in its gross receipts
apportionment formula, that Petitioner is required to use the single factor gross
receipts apportionment formula, and that Petitioner’s refund claims are timely
filed. With reference to Crescent, petitioner requests that the Court find that the
Petitioner correctly allocated interest and expenses related to Crescent Resources
Corp. Petitioner respectfully requests that, as a result of the above findings, the
Court order Respondent to issue Petitioner a tax refund in the amount of
$126,240,645, plus applicable interest. '

A brief summary of the facts to be presented at the hearing;
A, Duke Energy Corporation

Petitioner is, and was during all relevant tax periods, a multi-state energy services
enterprise with operations in South Carolina. Petitioner’s primary operations in
South Carolina consisted of its franchise electric service business, real estate
business, and fiber optics and telecommunications business. As part of its
. business, Petitioner purchased and sold securities including municipal bonds and
commercial paper. Petitioner invested its capital in the ordinary course of its
business and often earned income on its investments. Petitioner included income
from these investments in its South Carolina corporate income tax base. All of
Petitioner’s investment accounts were maintained in New York or Georgia

Petitioner timely filed its South Carolina corporate income tax returns (including
license fee returns) for the tax years 1978-2001 (“1978-2001 tax periods”). Onits
original South Carolina corporate income tax returns for the 1978-2001 tax
periods, Petitioner erroneously computed its South Carolina income tax liability
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by incorrectly apportioning business income to South Carolina using a three-
factor apportionment formula and not including gross receipts from the sale of
securities in its gross receipts factor denominator. Petitioner also improperly
allocated expenses related to an affiliated entity, Crescent Resources Corporation
(“Crescent™). '

On December 30, 1991, Petitioner timely filed South Carolina amended corporate
income tax returns for the tax periods 1978 through 1983 reflecting federal audit
adjustments for the tax years 1978-1983 as required under South Carolina law.

On December 12, 2002, Petitioner timely filed South Carolina amended corporate
income tax returns for the 1978-2001 tax periods correcting its original tax returns
for those periods and seeking a refund of corporate income taxes and license fees
plus applicable interest. The amended corporate income tax returns reflected the
use of a single gross receipts factor apportionment formula and the adjustment of
Petitioner’s gross receipts factor denominator to include the gross receipts from
its sales of securities as is required by law, The refund claims also included the
proper allocation of income and expenses for Crescent for tax years 1998 and
1999. :

On February 12, 2003, Respondent denied Petitioner’s adjustments (refund
claims) for the 1978-2001 tax periods claiming that Duke Energy was a
“manufacturer” and was required to use a three-factor apportionment formula.
Respondent further asserted that Petitioner may not include the gross proceeds
from the sale of securities in its apportionment formula because inclusion of the
gross receipts from Petitioner’s sale of securities constitutes an unauthorized
change in its method of apportioning income. On March 13, 2003, Petitioner
timely appealed from the denial of its refund claims for the 1978-2001 tax
periods.

On June 15, 2007, Petitioner filed additional amended South Carolina corporate
income tax returns reflecting federal audit adjustments for the tax years 1986-
1998 (*1986-1998 tax periods™) and, consistent with its previously filed amended
returns for the 1978-2001 tax periods, Petitioner apportioned its income using a
single factor gross receipts apportionment formula. Petitioner’s amended
corporate income tax returns for the 1986-1998 tax periods sought a refund of
_corporate income taxes plus applicable interest.

On February 4, 2008, Petitioner received Respondent’s denial of Petitioner’s
adjustments (refund claims) for the 1986-1998 tax periods rejecting Petitioner’s
use of the single factor gross receipts apportionment method and inclusion of the
gross receipts from its sales of securities in sales factor.

On April 18, 2008, Petitioner timely appealed the Respondent’s denial of its
refund claims for the 1986-1998 tax periods. Respondent has not acted on
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Petitioner’s appeal for the amended returns for 1986-1998 tax period and those
returns are not before the Court in this proceeding.

On February 4, 2010, Respondent issued a Determination denying Petitioner’s
refund claims for the 1978-2001 tax periods on the grounds that Petitioner was
not entitled to use a single factor gross receipts apportionment formula; that
Petitioner was not permitted to include the gross receipts from the sale of
securities in its sales factor apportionment; and that Petitioner’s claims for refund
were untimely for some of the 1978-2001 tax periods in question.

For each of the 1978-2001 tax periods, Petitioner and Respondent executed
several Consent to Extend the Time to Assess Tax (“Waivers™) thereby extending
- the original statute of limitations for each tax period. These waivers were largely
requested by the Respondent and agreed to by the Petitioner as an accommodation
to the Respondent. The final Waiver, which covered the South Carolina corporate
income tax period 1978-1999 and South Carolina license fee period 1984-2000,
expired on December 31, 2002. Petitioner’s amended South Carolina corporate
income tax returns for the 1978-2001 tax periods were filed prior to December 31,
2002. In addition to being open as a result of the Waivers, the statutes of
limitations had not expired for several of the years within the 1978-2001 tax
periods as a result of Federal Revenue Agent Reports and the requisite South
Carolina reports reflecting those changes to federal taxable income.

B. Crescent Resources Corporation

Under South Carolina law, expenses incurred in earning income allocable outside
of South Carolina are not deductible against South Carolina taxable income. S.C.
Code Ann. § 12-6-2220; S.C. Code Regs. 117-700. In preparing Crescent’s
1998-1999 South Carolina income tax returns, Petitioner first determined
Crescent’s net gains allocable to South Carolina and outside of the state. -
Petitioner then allocated related interest and expenses attributable to Crescent’s
income allocated outside of South Carolina Petitioner's methodology for
allocating expenses and interest associated with its income allocated outside of
South Carolina as reflected on Petitioner’s amended South Carolina corporate
income tax returns was proper and accurately reflected its operations in South
Carolina.

A summary of any motions expected to be raised at the hearing and the
appropriate authority underlying the motion:

The Petitioner and the Department anticipate submitting a scheduling order to the

Court which will provide that the parties have a designated time period to enter
into a Stipulation of facts and legal issues.
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10.

A list of proposed witnesses and exhibits:

Petitioner and Respondent are working on stipulations of facts. Petitioner’s list of
witnesses and exhibits is dependent on the degree to which Petitioner and
Respondent can agree on stipulations. '

Petitioner will supplement this Prehearing Statement with additional witnesses
and exhibits based on the sufficiency of the parties’ stipulation of facts and
discovery.

A statement regarding the necessity for discovery, if any:

Petitioner and Respondent are working on stipulations of facts. The amount of
discovery will be dependent on the degree to which Petitioner and Respondent
can agree on stipulations.

If stipulations acceptable to the parties cannot be reached, Petitioner anticipates
serving interrogatories, requests for production of documents, and may serve
requests for admission. Petitioner anticipates deposing witnesses during
discovery.

The estimated length of the hearing:
The time required for the hearing will depend in large part on the above
referenced stipulations and how the issues and parties are aligned for purposes of

trial. Petitioner anticipates 3-5 days of trial time.

Any dates in the next one hundred twenty (120) days when you will not be
available for a hearing;

Petitioner is not aware of any such dates at this time. A motion for protection will
be filed well in advance of any date conflicts.
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11.  An e-mail address where you can be reached:
Email addresses for counsel of record are indicated below:

Burnet R. Maybank III: bmaybank@nexsenpruet.com
James Frederick Reames III: rreames(@nexsenpruet.com

'{W

RESPECTFULLY SUBMITTED,

Burnet R. Mayb

James Frederick Redres IIT
NEXSEN PRUET, LLC
1230 Main Street, Suite 700
PO Drawer 2426 (29202)
Columbia, SC 29202
803.771.8900

Eric S. Tresh, Esquire

Sutherland Asbill & Brennan, LLP
(Pro Hac Vice Admission pending)
999 Peachtree Street, NE

Atlanta, GA 30309

Jeffrey A. Friedman, Esquire
Suthetland Asbill & Brennan, LLP
(Pro Hac Vice Admission pending)
1275 Pennsylvania Avenue, NW
Washington, DC 20004-2415

Attorneys for Petitioner
Duke Energy Corporation

April | 2010
Columbia, South Carolina

8188



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Duke Energy Corporation, Docket No. 10-ALJ-17-0270-CC

Petitioner,
CERTIFICATE OF SERVICE
Vs,

South Carolina Department of Revenue,

Respondent.

This is to certify that a copy of Duke Energy Corporation’s Prehearing Statement has
been served upon the following, via U.S. Mail, first class postage affixed, as shown below this

| _day of April, 2010.

Michael S. Traynham, Esquire Lynn Baker, Esquire

South Carolina Department of Revenue South Carolina Department of Revenue
301 Gervais Street 301 Gervais Street

Columbia, SC 29201 Columbia, SC 29201

Legal Assistaat to James Frederick Reames III
NEXSEN PRUET, LLC

1230 Main Street, Suite 700

PO Drawer 2426 (29202)

Columbia, SC 29201

FILED

. APR 01 2010

SC ADMIN. LAW COURT
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Duke Energy Corporation, Docket No. 10-ALJ-17-0270-CC

Petitioner,

RESPONDENT’S RESPONSES TO
PETITIONER’S REQUESTS FOR
PRODUCTION OF DOCUMENTS

VS.

South Carolina Department
of Revenue,

Respondent.

TO: J. FREDERICK REAMES, III, ESQUIRE, AND BURNET R. MAYBANK, III,
ESQUIRE, ATTORNEYS FOR PETITIONER

COMES NOW, the Respondent, South Carolina Department of Revenue,
(SCDOR) and hereby submits the following answers to request to produce pursuant to
and in accordance with ALC Rule 21, and Rule 33, SCRCP. Respondent reserves the
right to supplement its responses hereto as appropriate and necessary.

RESPONDENT’S RESPONSES TO PETITIONER'’S FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS

l. Any and all documents identified, requested, referenced, reviewed, or
relied upon in any manner in answering the Petitioner’s First Set of Interrogatories to
Respondent, designating to which Interrogatory each document is responsive.

ANSWER:
Petitioner’s Application for Appeal dated March 12, 2003
Final Agency Determination, dated February 4, 2010

Petitioner's Request for a Contested Case Hearing, dated March 3, 2010
SCDOR Audit Report
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2. Any and all dccuments that evidence, indicate, constitute, support, refute
or otherwise refer or relate in any way to Petitioner’s Refund Claims.

ANSWER:

The Department objects to this request to the extent it seeks information protected
by the attorney client and/or attorney work product privilege. Additionally, the
Department objects to this request as being unduly broad and overly burdensome,
as set forth in Rule 26(a), SCRCP. Subject to and without waiving said objection, to
the extent documents responsive to this request exist, such are included within the
documents produced in response to Request No. 1

3. Any and all documents reflecting any consideration, discussion,
assessment, or communication concerning Petitioner’s Refund Claims.

ANSWER:

The Department objects to this request to the extent it seeks information protected
by the attorney client and/or attorney work product privileges. The Department
objects to producing any remaining documents within the request because the
request does not describe the items or categories of items witk reasonable
particularity. Additionally, the information sought is more easily obtainable from
some more convenient and easily obtainable source. Subject to and without waiving
said objection, to the extent documents responsive to this request exist, such are
included within the documents produced in response to Request No. 1.

4, Any and all books, manuals, policies, procedures, articles, documents, or
other materials, whether or not prepared by you, referenced, reviewed, consulted, or
referred to in denying Petitioner’s Refund Claims.

ANSWER:

The Department has already provided this information in the Department
Determination. Subject to and without waiving said objection, to the extent
documents responsive to this request exist, such are included within the documents

produced in response to Request No. 1. This request will be supplemented by an
amended prehearing statement. :

'Oncology and Hematology Associates of SC, LLC. V. South Carolina Dept. of
Health and Environmental Control, 387 S.C. 380 (2010).
2
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5, Any and all notes from any meetings, telephone calls, or other
conversations between or arilong any persons relating to Respondent’s consideration,
review and/or denial of Petitioner’s Refund Claims.

ANSWER:

The Department has already provided this information in the Department
Determination. Subject to and without waiving said objection, to the extent
documents respousive to this request exist, such are included within the documents
produced in response to Request No. 1. This request will be supplemented by an
amended prehearing statement.

6. All correspondence or other documents or other tangible things exchanged
between you and any other person relating to Petitioner’s Refund Claims, including but
not limited to al} correspondence, letters, or e-mails.

ANSWER:
None exist at this time.

7. Any and all documents and communications related in any way to the
Audit, including the audit plans, audit workpapers, auditor notes, audit run sheets,
internal or external memoranda and letters, communications between you and Petitioner

. related to the Audit or to issues in the Audit (including documents you provided to or
received from Petitioner), lists of employees assighed to the Audit (including documents
providing employee responsibilities in regard to the audit), documents relating to your
determination to deny the Petitioner’s Refund Claims, and all other documents or

corréspondence in your audit file, in whatever form, electronic or otherwise, related to the

Audit.
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ANSWER:

To the extent documents responsive to this request exist and have not yet been
provided, such are included within the documents produced in response to Request

No. 1.

8. Any and all documents (redacted as necessary for confidentiality reasons
or otherwise) from audits related to the imposition of or the allowance of Gross Receipts
Apportionment on any of the following:

(A)  Electricity Producers;

(B) Utilities;

(C)  Telephone Companies; and

(D)  Telecommunications Companies.

ANSWER:

The Department objects to Petitioner’s requests for production of these documents
pursuant to S.C. Code Ann. § 12-54-240 (2000). Disclosure of taxpayer information
is prohibited according to this provision. Furthermore, it is unlawful for the
Department or an employee of the Department to provide this information to third
parties as specified in the statute. Subject to and without waiving said objection, to
the extent documents responsive to this request exist which are not confidential,
such are included within the documents produced in response to Request No, 1.
Further, such request is not reasonably tailored to include only relevant matters.’

9. Any and all documents which'evidence, reflect, or relate to your contracts
or agreements with testifying or non-testifying experts with regard to the Lawsuit.
ANSWER:

The Department objects to this request to the extent it seeks information that is

neither relevant nor reasonably calculated to lead to the discovery of admissible
evidence, as described in Rule 26(b)(1), SCRCP.
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10. A copy of the curriculum vitae for each and every expert retained by you
who is expected to testify at the hearing in this Lawsuit.
ANSWER
Vitae for Glenn Robinson has been previously provided.

11.  For any witness you intend to call as an expert in this Lawsuit, please
produce all documents provided to, reviewed by, prepared by, or prepared for the expert
in anticipation of the expert’s testimony, including any and all reports, notes, tables,
charts, documents, spreadsheets, or other documents related to the expert opinidns you
intend to rely on at the hearing, and any and all communications between you and your
expert.

ANSWER:

The Department objects to this request to the extent it seeks information protected
by the attorney client and/or attorney work product privileges. Subject to and
without waiving said objection, to the extent documents responsive to this request
exist, such are included within the documents produced in response to Request No.
1.

12. - Any and all correspondence, memoranda, or other writings relating to
Petitioner’s Refund Claims and/or the Lawsuit and sent by any expert identified by you in
this case to any other expert identified by you in this case.

ANSWER:
None at this time.
13.  All documents or tangible things which have been reviewed by, prepared

by or provided or made available to any testifying or non-testifying experts with regard to

the Lawsuit.
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ANSWER:

The Department has provided its named expert with some of the documents
provided under Request Neo. 1, specifically, the Department Determination and
relevant South Carolina Code Sections. No other documents have been provided to
date.

14.  All written or recorded statements provided by any person to you

concerning or relating to the Lawsuit.

ANSWER:

To the extent documents responsive to this request exist and have not yet been
provided, such are included within the documents produced in response te Request
Ne. 1.

15. Any and all documents which evidence, record, refer or relate to any oral
statements provided by any person to you concerning or relating to the Lawsuit.
_ ANSWER:
To the extent documents responsive te this request exist and have not yet been
provided, such are included within the documents produced in response to Request
No. 1. Objection based upon the attorney-client and work product privileges, and

this request is not reasonably tailored to seek non-privileged and relevant
documentation.

16. Any and all documents you intend to use as an exhibit at hearing in this
Lawsuit in your assertion of any claims, counterclaims, or defenses.
ANSWER;

The Department has not determined the exhibits it intends to utilize at trial.
Exhibits will be provided to the Petitioner once a determination of such is made.

17. Any and all documents you intend to use as evidence or as an exhibit

during discovery.
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ANSWER:

The Department has not determined the exhibits it intends to utilize in discovery.
Exhibits will be provided to the Petitioner once a determination of such is made.

18. Any and all briefs and other documents and communications rcilatcd to the
former South Carolina Tax Commission’s and your determinations in $-D-176 (Aug. 22,
1986), I-D-384 (May 17, 1985), and I-D-352 (Feb. 13, 1984).
‘ANSWER:

The Department objects to the extent the request seeks materials protected as
attorney work-product and communications protected by the attorney-client
privilege. Both protections extend beyond the litigation for which the materials and
communications were made to all subsequent litigation. The Department also
objects to the request for briefs or other court filings because they do not constitute
relevant evidence admissible at trial, and the request for the documents is not
reasonably calculated to lead to the discovery of admissible evidence in this case.
The Department objects to producing any remaining documents within the request
because the request does not describe the items or categories of items with
reasonable particularity. Notwithstanding these objections, the Department will
produce decisions and determinations relating to these cases that are in its
possession, custody, or control and are subject to inspection under the Freedom of
Information Act. The Department’s document retemtion policy requires that the
Department keep documents for six years, therefore, it also appears that no
information prior to 2004 is available. The Department does maintain a collection
of appellate briefs and Department Determinations for most years, and any
documents maintained will be produced, without waiving the abjections stated.

19. Any and all documents relating in any way to the enactment, amendment,
legislative intent behind, and/or repeal of S.C. Code § 12-6-2290 and the former S.C.
Code § 12-7-1190.

ANSWER:
The Department objects to the extent that any such documents in the Department’s

possession, custody, or control are comprised of ordinary legal research that is
obtainable from more convenient and less burdensome sources.

8207



20.  Any and all documents related to your policy, position, or analysis on the
following terms or phrases used in S.C. Code § 12-6-2290 or former S.C. Code § 12-7-

1190:
(A) Taxpayers engaged in manufacturing of goods or materials; and
(B)  Sale of tangible personal property.

ANSWER:

The Department objects to the request because such documents do not constitute
relevant evidence admissible at trial, and the request for the documents is not
reasonably calculated to lead to the discovery of admissible evidence in this case.
Notwithstanding this objection, the Department will produce documents related to
its policies regarding the issues that are subject to inspection under the Freedom of
Information Act and that are not already publicly available. Such documents that
are already publicly available include regulations and official policy documents.

21.  Any and all documents where you have previously ruled that an Electricity
Producer or utility was entitied to apportion its income to South Carolina based on Gross
Receipts Apportionment.

ANSWER:

The Department objects to the request because such documents do not constitute
relevant evidence admissible at trial, and the request for the documents is not
reasonably calculated to lead to the discovery of admissible evidence in this case.
Notwithstanding this objection, the Department will produce such Department
Determinations that are in the Department’s possession, custody, or control, and
that are subject to inspection under the Freedom of Information Act. However,
because the Department cannot locate every such Determination, the Department
will produce exemplars, if they exist, redacting information identifying taxpayers in
compliance with S.C. Code Ann. § 12-54-220 (2000)

22.  The entire file for the Waiver form, including any and all documents used
or generated by you related to the promulgation, adoption, amendment (proposed or
otherwise) or interpretation of the form, including but not limited to any positions,

thoughts, suggestions and/or impressions.
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~ ANSWER:

The Department objects to this request to the extent that it seeks information that is
unreasonably cumulative or duplicative and is obtainable from some other source,
as described in Rule 26(a)(i), SCRCP. The Department has addressed its
interpretation of these provisiocns in the Final Agency Determination. [f the
Petitioner seeks further information regarding the Waiver form, the Petitioner can
easily obtain such data from some other source that is more convenient and less
burdensome.

23, Any policy documents or other document disseminated in any public
forum in which you stated or otherwise took the position that a Waiver Document
executed by you was ineffective, or otherwise did not toll or extend the statute of
limitations, for refund claim purposes.

ANSWER:

The Department objects to this request to the extent it seeks information protected
by the attorney client and/or attorney work product privileges. Additionally, the
Department objects to this request to the extent that it seeks information that is
unreasonably cumulative or duplicative and is obtainable from some other source,
as described in Rule 26(a)(i), SCRCP. If the Petitioner seeks policy documents or
other documents disseminated in any public forum, the Petitioner can easily obtain
such data from some other source that is more convenient and less burdensome.
The documents requested can be found at www.scstax.org.

24.  All documents produéed by you in Southern Bell Tel. Co. v. South
Carolina Tax Commission, 297 S.C. 492,377 S.E.2d 358 (S.C. Ct. App. 1989).
ANSWER:

The Department objects to this request to the extent it seeks information that is
neither relevant nor reasonably calculated to lead to the discovery of admissibie
evidence, as described in Rule 26(b)(1), SCRCP. This request is not reasonably

tailored to limit the production to relevant documents.* However, the Department is
providing a copy of its brief filed in this matter without waving its objection.
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25.  All documents produced by you in Consoliduted Hvdro Se., Inc. v. South
Curolina Dep't of Revenue & Taxation, 95-ALJ-17-0634-CC (Admin. L.J. Div. May 13,
1996).

ANSWER:

The Department objects to this request to the extent it seeks information that is
neither relevant nor reasonably calculated to lead to the discovery of admissible
evidence, as described in Rule 26(b)(1), SCRCP. Without waiving this objection, the
Department is producing a copy of its Department Determination filed as a part of
that case. '

26.  The complete personnel file for your former Auditor, Randy Wilson.

ANSWER:

The Department objects to the request because such documents do not constitute
relevant evidence admissible at trial, and the request for the documents is not
reasonably calculated to lead to the discovery of admissible evidence in this case.’

The Responses herein shall be supplemented as additional information becomes
e

available. e

- . .‘/ ’
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
DUKE ENERGY CORPORATION,
Petitioner,
VS.
Docket No.: 10-ALJ-17-0270-CC

SOUTH CAROLINA
DEPARTMENT OF REVENUE,

Respondent.

AFFIDAVIT OF SHERWOOD L. LOVE

Appeared before the undersigned officer duly authorized to administer

oaths, Sherwood L. Love, who deposed and stated as follows:
1.

My name is Sherwood L. Love. 1 am over the age of 18 years, and 1
am not under any disability that would impair my competency to provide an
affidavit.

| 2.
This affidavit is given from my personal knowledge.
3.

During the period 1978-2001 (“Period at Issue™), Duke Energy

10330698.3
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Corporation (“Duke Enérgy”) was a North Carolina corporation engaged
principally in the business of selling electricity, with principal offices located at
526 S. Church Street, Charlotte, North Carolina 28285.
4,
From March 1989 until April 2006, I was the Assistant Treasurer -
Cash Management of Duke Energy. In that role, 1 was responsible for the cash
management function at Duke Energy. The cash rﬁanagement function covered
basic commercial banking; providing daily corporate liquidity through short-term
borrowing and investing; and, establishing short-term bank borrowing facilities
(“credit facilities™).
5.
From April 2006 until the date of this affidavit, | was the General
Manager Long Term Investments and Assistant Treasurer of Duke Energy. In that
role, I am responsible for managing Duke Energy’s long term trust investments.
6.
During the Period at Issue, Duke Energy maintained a Treasury
Departmenf and a Cash Management Group at its headquarters in North Carolina,
as part of its operations.
7.

During the Period at Issue, Duke Energy’s Cash Management Group

10330698.3
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was engaged in investing Duke Energy’s excess cash from its electricity sales to
maximize its return, within approved investment guidelines, and providing for its
short-term cash needs.

8.

The Cash Management Group maintained a daily interface with
Central Cash Remittance, the department responsible for processing all direct
payments from electric customers, and the daily consolidation of local branch
deposits of electric customer payments across the Duke Energy service territory.

9.

The Cash Management Group received daily bank reports showing
the value of checks being presented for payment on éorporate disbursement
accounts that needed to be funded that day. The Cash Management Group utilized
reports from corporate financial models to forecast and fund maturing debt issues
and all significant corporate payments, including quarterly dividends.

10.
-The Cash Management Group was responsible for executing and
funding all electronic payments, including all wire transfers.
11
The Cash4Management Group interfaced with various departments

and subsidiaries to fund or manage cash from significant transaction settlements.
10330698.3
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In addition, the Cash Management Group managed all short-term borrowing and
investing, and the related cash settlements. Using corporate financial models, the
Cash Management Group interfaced with Treasury, Finance and Corporate
management to determine the sizing of short-term bank borrowing facilities that
would provided required liquidity support for Duke Energy’s commercial paper
borrowing programs. Such programs were used for the short-term funding of
additional electric generation, transmission and distribution facilities to serve our
customers.
12.
The Cash Management Group was responsible for working with Duke
Legal and our commercial and investment banks to negotiate and establish credit
facilities.
13.
During the Period at Issue, the Treasury Department invested Duke
Energy’s excess operating cash in various short-term marketable securities
including municipal bonds, loan repurchase agreements, and commercial paper.
14.
During the Period at Issue, all securities trading transactions were

conducted, and all investment accounts were located, outside of South Carolina.

10330698.3
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15.

During the Period at Issue, Duke Energy’s Cash Management Group
evolved into four subgroups: (1) Cash Operations; (2) Short-term Liquidity; (3)
Credit Facilities; and (4) International Cash Management.

16.

An average of 10-12 employees were employed in the Cash
Management Group.

17.

The Cash Management Group was located in Charlotte, North
Carolina, and was responsible for funding Duke Energy’s daily liquidity needs.
The Cash Management Group provided funding for Duke Energy’s operations,
including purchasing fuel, payroll, acquiring and maintaining production,
transmission and distribution equipment, and other capital expenditures.

18.

In addition, the Cash Management Group was responsible for.
forecasting cash needs and maximizing investment returns within approved
investment‘guidelines.

19.
During the Period at Issue, the Cash Management Group maintained

daily contact with investment dealers located outside of South Carolina in order to

10330698.3
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maximize cash investment opportunities.
20.

During the Period at Issue, the Short-Term Liquidity Group generally
consisted of an average of four employees located in Charlotte, North Carolina,
and was responsible for gathering short-term borrowing and investment
information, and for ensuring that short-term borrowings were minimized and that
excess cash was appropriately invested, with a goal of minimizing cash in
corporate bank accounts.

21.

Cash Management Group was responsible for setting commercial
paper borrowing rates and selecting short-term investments, and, when market
conditions allowed, negotiated investment rates.

22.

Cash Management Group makes investment decisions in accordance
with established investment guidelines approved by the Duke Energy Board’s
Finance and Risk Management Committee, which defines the type, term and
ratings of pérmitted investment securities.

23.

I declare under penalty of perjury that the foregoing is true and
correct.

10330698.3
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Further affiant sayeth not, this é\ﬁ day of December, 2010.

A e

Sherwood L. Love

Su_bsjiribed before me this
ﬁ[ﬁ day of December, 2010.

My commission expires: ﬁ'_?'éb//i

10330698 .3
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
DUKE ENERGY CORPORATION,
Petitioner,
vS.
Docket No.: 10-ALJ-17-0270-CC

SOUTH CAROLINA
DEPARTMENT OF REVENUE,

Respondent.

AFFIDAVIT OF RICKEY MCCARVER

Appeared before the undersigned officer duly authorized to administer
oaths, Rickey McCarver, who deposed and stated as follows:

. 1.

My name is Rickey McCarver. I am over the age of 18 years, and I
am not under any disability that would impair my competency to provide an
afﬁdavit.. |

2.
This affidavit is given from my personal knowledge.
3.

During the period 1978-2001 (“Period at Issue™), Duke Energy

7990484.1
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Corporation (“Duke Energy”) was a North Carolina corporation engaged
principally in the business of selling electricity, with principal offices located at
526 S. Church Street, Charlotte, North Carolina 28285.

4,

From July 2, 1984 until November 30, 2010, I was at various times
the Assistant Tax Manager, Tax Manager, and Tax Director of Duke Energy. In
those roles, I prepared Federal and state income tax returns, performed tax research
and planning, and managing federal and state tax audits. Included in my
responsibilities was the management of the South Carolina income tax audits.

5.

South Carolina first began auditing Duke Energy for South Carolina
income tax purposes in 1978.

6.

Every year during the Period at Issue, South Carolina auditors would
travel to, and spend a week at, the offices of Duke Energy in Charlotte, North
Carolina, reviewing documentation relating to the income tax audit for that
particular year.

7.
To the best of my knowledge, no South Carolina auditor ever

provided Duke Energy with an audit report for any particular year during the

7990484.1
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Period at Issue.
8.

To the best of my knowledge, every year during the Period at Issue, at
the request of the South Carolina Department of Revenue (“Department™), the
Department and Duke Enefgy agreed to sign a waiver extending the statute of
limitations applicable to that particular year and including any previous year(s) that
remained open under South Carolina law or by virtue of a previously executed
waiver. |

9.

To the best of my knowledge, both the Department and Duke Energy
understood that all waivers extended the statute of limitations with respect to
audits anc_l refund claims.

10.
During the Period at Issue, the Department has never disputed or

disagreed with Duke Energy’s classification of investment securities as taxable or

exempt,
11.
I declare under penalty of perjury that the foregoing is true and
correct.
7990484.1
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<A
Further affiant sayeth not, this Z day of January, 2011.

@—A ME Gowree

Rickey M Carver

Subscribed before me this
7+~ day of January, 2011.

JJ/,&@ o . //@,em

Public

My commission expires: 5427 (»Z?o/al

7990484.1
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Duke Energy Corporation
Docket No. 10-ALJ-17-0270-CC
Petitioner,
Vs. AFFIDAVIT OF
MARVIN N, DAYANT

South Carolina Department of Revenue,

Respondent.

e R N A " Wl S NP P

STATE OF SOUTH CAROLINA )

)
COUNTY OF RICHLAND )

PERSONALLY APPEARED BEFORE ME, Marvin N. Davant, who first being
duly sworn, deposes and says as follows:

1. I am over the age of eighteen (18) years old.

2. 1 was employed by the South Carolina Department of Revenue (formerly known
as the South Carolina Tasc Commission) (hereinafter referred to as the “Department™) for thirty-
seven (37) years beginning in 1964 as an auditor with the Estate & Gift Division, an assistant
director of the Estate & Gift Division and then the combined Estate & Gift and Income Tax
Divisions, and as Director, Field Services Division, until my retirement in 2001. After I retired, It
acted as a consultant to the Director of the Department.

3. ‘AThe Department authorized the Director of its Field Services Division to fill out,
execute and issue Form FS-43 to taxpayers.

4. In the performance of my services as Director, I was authorized to issue and
execute, and did routinely issue and execute, the Department’s Form FS-43, Consent to Extend

the Time to Assess Tax.
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5. Form FS-43 was a commonly utilized form, to such extent that I, with approval of
the Department, allowed my audit deputy to sign the form in the interests of time.

6. It was common practice for the Department to seek an extension of time to make
an assessment and request that taxpayer’s sign Form FS-43. For example, if auditors were on a'
short time frame to audit a file, they would request that the taxpayers sign Form FS-43 as an
agreement with the Department to extend the time for both assessments and refunds.

7. The Department promulgated and issued Form FS-43 as an official Department
form document. To the best of my knowledge, information and belief, the Department has
utilized this form since at least the 1960s, as the form was in use prior to the time I became
employéd with the Department.

8. Form FS-43 was an official form issued by the Department and provided to the
Field Services Division for use in its operations.

9. To the best of my knowledge, information and belief, the Department did not
issue forms that had not been properly reviewed or approved.

10.  The Department’s forms identified which division used the form by including the
division’s name or initial on the form.

11.  To the best of my knowledge, information and belief, no individual division of the
Department promulgated its own forms, and every form used by any division was an official
form provided to it by the Department.

12. ‘The Field Services Division did not review or question Form FS-43 because it
was instructed to use the form by the Department.

13.  To the best of my knowledge, information and belief, the use of Form FS-43 by

the Department was never questioned.
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14.  To the best of my knowledge, information and belief, the Department historically
intended, believed and understood that Form FS-43 not only extended the time to assess
additional tax, but also authorized or extended the time for a taxpayer to file a claim for refund
within the time stated in the Form FS-43.

15.  Prior to enactment of the South Carolina Revenue Procedures Act in 1995, the
Department believed that after the execution of the FS-43 by the DOR and the taxpayer that it
was authorized and permitted to issue refunds of overpaid tax even if a claim for refund by the
taxpayer would not otherwise be timely under the applicable statutory limitations period for
filing a refund claim and regardless of whether the p‘eriod of time initially prescribed for filing a
claim for refund had expired.

16.  Prior to enactment of the South Carolina Revenue Procedures Act, it was my
intent, belief and understanding as Director of Field Services that an executed Form FS-43
constituted the Department’s agreement to issue a refund — whether resulting from a review of
the taxpayer’s records commenced by the Department’s on its own initiative, upon consideration
of a claim for refund filed by the taxpayer prior to the time stated in the Form FS-43, or
otherwise — pursuant to its authority to issue refunds of overpaid tax even if a claim for refund
would otherwise be untimely.

17. After enactment of the South Carolina Revenue Procedures Act, there was no
difference in how Form FS-43 was interpreted by Department, and the éontent of the form
remained the séme.

18.  To the best of my knowledge, information and belief, I had the same authority to

sign Form FS-43 before and after enactment of the South Carolina Revenue Procedures Act.
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19.  Both before and after enactment of the South Carolina Revenue Procedures Act,
the purpose of Form FS-43 was to allow the Department and the taxpayer by agreement to
extend the time for assessment or refund, whether discovered on audit or a refund claim ﬁle;i by
the taxpayer. The form was specifically used for purposes of recording the agreement to extend
the time limitations for both the Department and the taxpayer.

20. It was my intent, belief and understanding as Director of Field Services that a
refund claim filed after the statute of limitations had expired would be treated differently than a
refund claim filed during the extended period of time agreed to by the Department and the
taxpayer by executing Form FS-43. The Department would not consider a refund clai;n filed in
the former situation, but would, in accordance with its agreement, in the latter.

FURTHER AFFIANT SAYETH NOT.

Marvin N. Davant

. SWORN and subscribed to before me

ﬂﬁsjﬁjﬂdayofﬁ’]gﬁ , 2012,
N W B ws)

Notary Publio for South Carolina
My Commission Expires.__// - ¥~ 403 O
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT

Duke Energy Corporation )

) Docket No. 10-ALJ-17-0270-CC
Petitioner, )
)

Vs, ) AFFIDAVIT OF
) ROBERT K. ANDERSON

South Carolina Department of Revenue, )
)
Respondent. )
. )

STATE OF SOUTH CAROLINA )

)
COUNTY OF RICHLAND )

PERSONALLY APPEARED BEFORE ME, Robert K. Anderson, who first being
duly swom, deposes and says as follows:

1. I am over the age of eighteen (18) years old,

2. I was employed by the South Carolina Department of Revenue (formerly known
as the South Carolina Tax Commission) (hereinafier referred to as the “Department”) from 1975
until I retired in 2008.

3. While employed with the Department, I served in various positions beginning
with an entry-level position with the Audit Division, then was promoted to Regional Manager,
then Manaéer of Audits, then Administrator of Field and Office Operations, and finally was
employed as Senior Administrator until the time of my retirement.

4, Since the time I served as Manager of Audits, I had the primary responsibility and
authority for executing Form FS-43, Consent to Extend the Time to Assess Tax.

| 5 In many cases, the authority to issue and execute Form FS;43 was delegated to

the auditors auditing a taxpayer’s file.
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6. Form FS-43 was regularly and commonly used during my employment with the
Department, and the Department typically was the party who requested that the form be
executed. ‘

7. Form FS-43 is an official document issued by the Department when agreeing to
e>.{tend the time to assess additional tax or issue a refund with a taxpayer. I do m;t know when
Form FS-43 was first promulgated, but it was many years, if not decades, ago.

8. The use of Form FS-43 was common knowledge within all levels of the
Department. To my knowledge, the Department had a process for approving all forms and I
assume the Form FS-43 went through such approval process.

9. The Department issued Form FS-43 to obtain the taxpayer’s written consent to
extend the time to assess or refund additional tax.

10.  To encourage a taxpayer’s agreement to extend the time to assess additional tax,
the Department intended that Form FS-43 similarly extend the time for a taxpayer to file a refund
claim with the Department or for the Department to grant a refund, -

11.  The Department did ﬁot issue any other form document or other writing to obtain
a taxpayer’s consent to extend the statute of limitations."

12.  The Department had several revised versions of Form FS-43, all of which were
intended to extend the time for the taxpayer to file a claim for refund during the waiver period.

13.. . By executing Form FS-43, the Department believed that it was exercising its
discretionary authority to grant a refund upon examination of a taxpayer’s return or otherwise,
including the taxpayer’s filing a refund claim with the Department within the period of time
stated in the FS-43, in exchange for the taxpayer’s consent to extend the period of time to assess

additional tax.
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14, I am not aware of any conflicts or controversy either within the Department or
with taxpayers regarding the wording of Form FS-43. To my knowledge, the Department has
never refused to honor a valid refund claim filed during the time period covered by Form FS-43,

15.  The multiple execution of the Form FS-43s in the Duke Energy Corporation
Audits over a long period of years was principally requested by the DOR auditor assigned to the
file.

FURTHER AFFIANT SAYETH NOT.

Ay « Q/f.,/

Ro?ért' K. Anderson

SWORN and subscribed to before me
this | " day of - 2012.

Aotk (L7 ST =)

Notéry Public for South Carolina !
My Commission Expires:__S[7]|%

23-
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
DUKE ENERGY CORPORATION,
Petitioner,

V8.

SOUTH CAROLINA
DEPARTMENT OF REVENUE,

Docket No.: 10-ALJ-17-0270-CC

Respondent.

" AFFIDAVIT OF T. COOPER MONROE, III

Appeared before the undersigned officer duly authorized to administer
oaths, T. Cooper Monroe, who deposed and stated as follows:

1.

My name is Thomas Cooper Monroe, III. 1am over the age of .
18 years, and I am not under any disability that would impair my
competency to provide an affidavit.
2.
This affidavit is given from my personal knowledge.

3.

178629382
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During the period 1978-2001 (“Period at Issue™), Duke Energy
Corporation (“Duke Energy™) was a North Carolina corporation engaged
principally in the business of selling electric service, with principal offices
located at 526 S. Church Street, Charlotte, North Carolina 28285.

4,

Since 1997, 1 have been at various times the Tax Manager and
the Managing Director of State and Local Tax of Duke Energy. In those
roles, I have had the opportunity to review and become familiar with Duke
Energy’s tax files and its correspondence related to its South Carolina and
federal corporate income tax issues for the tax years 1978 through 2001.

5.

The Internal Revenue Service (“IRS) made certain adjustments
to Duke Energy’s federal corporate income tax returns for the tax years 1978
through 1983. The IRS made a final determination with regard to those
adjustments on September 23, 1992.

6.

The Internal Revenue Service (“IRS”) made certain adjustments
to Duke Energy’s federal corporate income tax retums for the tax years 1984
and 1986 through 1991. The IRS made a ﬁnal determination with regard to

those adjustments on May l‘l, 2001.

17862938.2
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7.
The Internal Revenue Service (“IRS”) made certain adjustments
to Duke Energy’s federal corporate income tax returns for the tax years 1992
through 1994. The IRS made a final determination with regard to those
adjustments on July 17, 2001.
8.
On August 13, 2002, Duke Energy and the South Carolina
Department of Revenue (“Department™) agreed to offset certain assessments
of additional South Carolina corporate income tax made by the Departme;nt
for the tax years 1978 through 1994 against refunds of South Carolina
corporate income tax owed to Duke Energy for the same tax years.
9.
On August 16, 2002, Duke Energy received a refund check for
o?erpaid corporate income taxes from the Department attributable to the tax

years 1978 through 1994.

Further affiant sayeth not, this 2% day of June, 2012.

AL N

T. Cooper ﬁonroe, 111

Subscribed before me this
day of June, 2012.

178629382
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. Natary Pub}
My commission expires;_4-2%-2013

17862938.2
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9/14/1979
1979 9/15/1980| 912411992
1980 9/15/1981 912511992
1981 9/14/1982 9126/1992
1982 9/15/1983 9/27/1992
1983 917/1984) - 9/28/1992
1984 9/15/1985 5/11/2001
1985 9/15/1986|
1986 9/15/1987 5/11/2001
1987 9/1411988 5/11/2001
1988 9/15/1989 §/11/2001
1989 | 9/15/1990 5/11/2001
1990 91151991 . 5111/2001
1991 9/15/1992 711712001
1992 9/14/1993 714712001
1993 9/10/1994 711712001
1994 9/15/1995
1995 9/16/1996
1996 911511997
1997 9/15/1998
1998 911411999
1999 9/11/2000
2000 9/17/2001
2001 9/13/2002
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DUKE ENERGY CORPORATION
SOUTH CAROLINA WAIVERS SCHEDULE

INCOME! LICENSE TAX

WAIVER WAIVER

EXPIRATION PERIORS
1231102 INCOME: 12/31/78 - 12/31/99
LICENSE: 12/31/84 » 12/31/00
06/30/02 INCOME: 12/31/78 - 12/31/98
LICENSE: 12/31/84 - 12/31/39
12/31/01 INCOME: 12/31/78 - 12/31/97
LICENSE: 12/31/84 - 12/31/98
12/31/00 INGOME: 12/31/78 - 12/31/96
LICENSE: 12/31/84 - 12/31/97
12/31/99 INCOME: 12/31/78 - 12/31/95
LICENSE: 12/31/84 - 12/31/98
12/31i98 INCOME: 12/31/78 - 12/31/34
LICENSE: 12/31/84 « 12/31/95
06/30/98 INCOME: 12/31/78 - 12/31/94
LICENSE: 12/31/84 - 12/31/95
12/31i97 INCOME: 12/34/78 - 12/31/93
LICENSE: 12/31/84 - 12/31/94
06/30/97 INCOME: 12/31/78 - 12/31/92
LICENSE; 12/31/84 - 12/31/93
06/30/96 INCOME: 12/31/83 - 12/31/91
LICENSE: 12/31/84 - 12/31/92
11/30/95 INCOME: 12/31/83 - 12/31/90
LICENSE: 12/31/84 - 12/31/31
05/30/95 INCOME: 12/31/83 - 12/31/90
LICENSE: 12/31/84 - 12/31/91
12131/94 INCOME: 12/31/83 - 12/31/89
LICENSE; 12/31/84 - 12/31/90
12131193 INCOME: 12/31/a3 - 12/31/89
LICENSE: 12/31/84 - 12/31/30
12131192 INCOME: 12/31/83 - 12/31/88
LICENSE: 12/31/84 - 12/31/89
12/31/91 INCOME: 12/31/83 - 12/31/87
LICENSE: 12/31/84 - 12/31/88
12/31/80 INCOME; 12/31/83 - 12/31/88
LICENSE: 12/31/84 - 12/31/87
12/31/89 INCOME: 12/31/83 - 12/31/85
LICENSE: 12/31/84 - 12/31/86
08/30/89 INCOME: 12/31/83 - 12/31/84
. LICENSE: 12/31/84 - 12/31/85
03/31/89 INCOME: 12/31/83 - 12131/84
LICENSE: 12/31/84 - 12/31/85
12/31/88 INCOME: 12/31/83 - 12/31/84

LICENSE: 12/31/84 - 12/31/85
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DukeE Power. COMPANY
TAX DEPARTMENT
422 SOUTH CHURCH STREET

OCHARLOTTE, N. G. 28242 -0001

JOHN P, O'KEEFE
VICE PRESIDENT TAXES
{ros) 373.6231

WILSON R.TAYLOR
MANAGER, INCOME TAXES

(704 3732206 April 19, 1991
JOE L.WALLACE .

HANAGCR, PROPERTY TAXCS

{704} 373-4202

Mr. Harold Ingram

Field Services Division

South Carclina Tax Commission
P. O. Box 125

Columbia, SC 29214

Dear Mr. Ingram:

RICKEY A. McCARVER
{ro4 3735708

H.LYNN BOYETTE
(roilara-zrer

LARRY C. AUTEN
{zo4 371.8376

RICHARD L.ROGERS,JR.

{(rodl w3328

TELECGPICR!
{7041373-8904

In accordance with our verbal agreement that I would notify
you when we had settled years 1978-1983 with the IRS, we
received notification on March 12, 1991 that these years had been
accepted by the Joint Committee. We have filed a protest for
1984 and 1985 on some issues.

Very truly yours,
]
Remi Taylor
RT/;:-j

8235




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT

Ralph K. Anderson III, Administrative Law Judge

Case No. 10-ALJ-17-0270-CC

Duke Energy Corporation......ccocireereiiiinniencrnionen. Appellant,
V.
South Carelina Department of Revenue.....cooeerriivierennae Respondent.
CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

A bn

July 3, 2013 Burnet R. Maybank III
James Frederick Reames I
Tanya A. Gee
NEXSEN PRUET, LLC
1230 Main Street, Suite 700
PO Drawer 2426 (29202)
Columbia, SC 29201
(803) 771-8900

Eric S. Tresh, Pro Hac Vice

Maria M. Todorova, Pro Hac Vice
SUTHERLAND ASBILL & BRENNANLLP
999 Peachtree Street, NE

Atlanta, GA 30309

(404) 853-8806
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Jeffrey A. Friedman, Pro Hac Vice
SUTHERLAND ASBILL & BRENNAN LLP
700 Sixth Street, NW, Suite 700

Washington, DC 20001

(202) 383-0718

Attorneys for Appellant Duke Energy Corporation
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT

Ralph K. Anderson III, Administrative Law Judge

Case No. 10-ALJ-17-0270-CC

Duke Energy Corporation........cc.cocavviverinininicecnnne Appellant,
v. .
South Carolina Department of Revenue........coervecvnnen. Respondent.
CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

June 17, 2013 Burnet R. Maybank III
James Frederick Reames IIT-
Tanya A. Gee
NEXSEN PRUET, LLC
1230 Main Street, Suite 700
PO Drawer 2426 (29202)
Columbia, SC 29201
(803) 771-8900

Eric S. Tresh, Pro Hac Vice

Maria M. Todorova, Pro Hac Vice
SUTHERLAND ASBILL & BRENNAN LLP
999 Peachtree Street, NE '

Atlanta, GA 30309

(404) 853-8806
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Jeffrey A. Friedman, Pro Hac Vice
SUTHERLAND ASBILL & BRENNAN LLP
700 Sixth Street, NW, Suite 700

Washington, DC 20001

(202) 383-0718

Attorneys for Appellant Duke Energy Corporation
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