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STATEMENT OF ISSUES ON APPEAL

I. Did the circuit court err in granting Respondent/Appellant’s Motion for Default
Judgment?

II. Did the circuit court err in denying Appellant/Respondent’s Motion to Reconsider/Set
Aside the Default Judgment Order?

[II. Did the Circuit Court err in finding that Appellant/Respondent received proper notice
of the damages hearing?





STATEMENT OF THE CASE AND FACTS

On September 29, 2023, Respondent/Appellant Aszane Cruz (hereinafter “Respondent”)
filed this action against Defendants Arete Wyndham Property Owner, LLC; Casa Bahari, LLC;
Darlington 48 Unit, LLC; and John Doe, individually and as manager of Arete Wyndham Property
Owner, LLC. (R. pp. 00034-00043). In her complaint, Respondent alleged causes of action for
premises liability/negligence and negligent hiring, training, and supervision against all defendants,
including Appellant/Respondent Casa Bahari, LLC (hereinafter “Appellant”), related to a personal
injury that was allegedly sustained by Respondent on or around April 9, 2022, at 816 West Marion
Street, Apt. A, Florence, South Carolina, 29501 (hereinafter “Premises). (R. pp. 00039-00042).
Respondent served the Summons and Complaint on Appellant through its registered agent,
Registered Agents, Inc., via Process Server on December 4, 2023. (R. p. 00119). On January 11,
2024, Appellant, through its counsel in Atlanta, Georgia, sent a letter to Respondent’s counsel via
FedEx advising Respondent that Appellant did not own the property on the date of Respondent's
alleged incident and requesting Appellant be dismissed from the action. (R. p. 00119). In the letter,
counsel for Appellant included a true and correct copy of the recorded Warranty Deed showing
that Appellant did not acquire the Premises until June 13, 2023, from Defendant Darlington 48
Unit, LLC. Importantly, at the time Respondent received the letter, she had not taken any action
to put Appellant in default. (R. p. 00119).

On January 12,2024, Respondent filed an Affidavit of Service certifying that the Summons
and Complaint were served on Appellant through its registered agent, via Process Server, on
December 4, 2023. (R. p. 00119). On January 16, 2024, counsel for Appellant sent the same letter

via email to counsel for Respondent again requesting for Appellant to be dismissed from the action





and including a copy of the recorded deed. (R. p. 00119). Again, importantly, at the time of this
second letter, Respondent had not taken any action to put Appellant in default.

Despite having this information, Respondent filed a Motion for Entry of Default as to
Appellant on January 25, 2024, and the Clerk of Court filed an Entry of Default as to Appellant
on that same day — January 25, 2024. (R. p. 00119). On January 31, 2024, Respondent requested
a damages hearing as to Appellant only. (R. p. 00119). On March 13, 2024, a damages hearing
was held before the Honorable Judge Michael Nettles without notice having been given to
Appellant. (R. p. 00120). Appellant would receive a letter on March 14, 2024, notifying it of the
March 13, 2024 default judgment hearing. (R. pp. 00148-00154).

Upon receipt of the letter regarding the damages hearing on March 14, 2024, Appellant
immediately sought counsel in South Carolina to file a motion to have default set aside, such
motion having been filed shortly thereafter on March 25, 2024. By Order dated April 2, 2024, this
Court granted default judgment arising out of the March 13, 2024, hearing against Appellant only.
(R. pp. 00009-00013). On April 5, 2024, Appellant filed its Motion to Reconsider/Set Aside the
April 2, 2024, Default Judgment Order. (R. pp. 00119-00154). The parties briefed their arguments
and were heard on the Motion to Reconsider on August 21, 2024. (R. pp. 00064-00075.) On
September 11,2024, Judge Nettles issued an Order denying Appellant’s Motion to Reconsider/Set

Aside. (R. pp. 00026-00031). This appeal followed.





ARGUMENTS

L STANDARD OF REVIEW ON APPEAL.

“[TThe power to set aside a default judgment is addressed to the sound discretion of the
trial court whose decision will not be disturbed on appeal absent a clear showing of an abuse of
that discretion.” Fassett v. Evans,364 S.C.42,49,610 S.E.2d 841, 845 (Ct. App. 2005). “An abuse
of discretion occurs when the judge’s ruling is based upon an error of law, such as application of
the wrong legal principle; or, when based upon factual conclusions, the ruling is without
evidentiary support; or, when the judge is vested with discretion, but the ruling reveals no
discretion was exercised; or when the ruling does not fall within the range of permissible decisions
applicable in a particular case.” Ex parte Cap. U-Drive-lIt, Inc., 369 S.C. 1, 5-6, 630 S.E.2d 464,
466-67 (20006) (citing cases).

II. THE CIRCUIT COURT ABUSED ITS DISCRETION BY REFUSING TO
RECONSIDER AND SET ASIDE THE DEFAULT JUDGMENT ORDER.

Pursuant to Rule 60(b), “[0o]n motion and upon such terms as are just, the court may relieve
a party or his legal representative from a final judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence
which by due diligence could not have been discovered in time to move for a new trial under Rule
59(b); (3) fraud, misrepresentation, or other misconduct of an adverse party; (4) the judgment is
void; [and] (5) the judgment has been satisfied, release, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise vacated, or it is no longer equitable that the
judgment should have prospective application.” S.C. R. C1v. PRo. 60(b). “In determining whether
to grant a motion under Rule 60(b), the trial [court] should [also] consider: (1) the promptness with

which relief is sought, (2) the reasons for the failure to act promptly, (3) the existence of a
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meritorious defense, and (4) the prejudice to the other party.” Microtronics, Inc. v. S.C. Dep’t of
Revenue, 345 S.C. 506, 510-11, 548 S.E.2d 223, 226 (Ct. App. 2001).

A. The Circuit Court erred by failing to relieve Appellant from the default judgment
because of mistake, inadvertence, surprise, or excusable neglect.

“[C]ourts should closely scrutinize default judgments to prevent harsh results and drastic
action. It is the policy of the law to favor the trial of cases on the merits.” Renney v. Dobbs House,
Inc.,2758S.C. 562,567,274 S.E.2d 290,292 (1981). “When a party has made ‘a good faith mistake
of fact” and has not attempted ‘to thwart the judicial system,” the court has a basis to vacate a
default judgment.” Ex parte Trustgard Insurance Co.,2023 WL 5944276 (Ct. App. Sept. 13,2023)
(quoting Columbia Pools, Inc. v. Galvin,288 S.C. 59, 61, 339 S.E.2d 524, 525 (Ct. App. 1986)).

Here, the Circuit Court failed to relieve Appellant from default judgment because of
mistake, inadvertence, surprise, or excusable neglect pursuant to Rule 60(b)(1). On or around
January 11, 2024, and January 16, 2024, Appellant, through counsel, notified Respondent’s
counsel that it was not the owner of the Premises at the time of Respondent’s alleged injuries. (R.
p.00119). Appellant provided counsel for Respondent with a deed recorded in the Florence County
Register of Deeds Book No. 1053, page 1176 showing that Defendant Darlington 48 Unit, LLC
sold the Premises to Appellant and Defendant Arete Wyndham Property Owner, LLC (hereinafter
“Wyndham”) on June 13, 2023 (R. pp. 00100-00108). The incident alleged in Respondent’s
Complaint occurred on April 9, 2022, more than fourteen (14) months prior to Appellant’s
purchase of the Property.

Counsel for Appellant provided Respondent and her counsel with all the information and
knowledge to make them aware that Respondent lacked any reasonable grounds for its claims

against Appellant. See S.C. R. Civ. Pro. 11. Relying on its Georgia counsel and the duty of
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attorneys to pursue claims only when they have a good faith basis to do so, Appellant requested
Respondent’s counsel dismiss it from the lawsuit. Although counsel for Respondent admits to
receiving the correspondence evidencing Appellant’s lack of ownership, Respondent and her
counsel, without a good faith basis to do so, pursued a claim against Appellant, and proceeded to
place Appellant in default without notifying Appellant or its counsel. Respondent would proceed
to a default judgment hearing without timely giving Appellant notice of the hearing date.

Appellant reasonably believed that by notifying and proving to Respondent that Appellant
did not own the property at the time Respondent allegedly sustained injuries and Respondent’s
counsel’s ethical duty to pursue claims only if a good faith basis to do so exists, no further action
related to the claim was needed by Appellant. Such conduct constitutes mistake, inadvertence,
surprise, or excusable neglect. As such, the Circuit Court erred in failing to relieve Appellant from
the default judgment,

B. The Circuit Court erred by failing to relieve Appellant from the default judgment
because of fraud, misrepresentation, or misconduct of an adverse party.

South Carolina Rule of Civil Procedure 60(b)(3) allows a default judgment to be set aside
based on fraud, misrepresentation, or misconduct of an adverse party. S.C. R. C1v. Pro. 60(b)(3).
Pursuant to Rule 11 of the South Carolina Rules of Civil Procedure, a signature by an attorney on
a pleading, motion, or other paper of a party represented by an attorney “constitutes a certificate
by [the attorney] that he has read the pleading, motion or other paper; that to the best of his
knowledge, information and belief there is good ground to support it; and that it is not interposed
for delay.” S.C. R. C1v. Pro. 11(a).

Here, Respondent and her counsel had the knowledge and information that they lacked

good ground to support a default judgment against Appellant. Specifically, Respondent and her
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counsel knew at the time they filed for entry of default and for a default judgment that Appellant
was not in possession, ownership, or control of the subject property at the time Respondent was
allegedly injured and therefore could not be liable for Respondent’s incident or injuries.
Respondent’s counsel admitted this fact at the damages hearing on March 13, 2024, and the motion
to reconsider/set aside hearing on August 21, 2024. At the March 13" hearing, Respondent’s
counsel stated:

I will advise The Court that we received an email from what was alleged as counsel

for Casa Bahari, but no one has appeared on the record for this matter or otherwise

answered. As such, you know, being in a position to advocate on behalf of my client

in this matter, we will proceed with the damages hearing at this time.

(R. p. 00047, lines 16-22). Again, at the hearing on August 21, 2024, Respondent’s counsel
admitted that she received the letter explaining that Appellant was not the owner of the subject
property stating: “Defendant alleges they sent a letter to us, I believe it was January 13, 2024. That
is true, Your Honor.” (R. p. 00065, lines 15-16).

Of course, Respondent’s counsel has the right to advocate on behalf of her client. However,
that right coincides with the ethical obligations of attorneys. Recently, the South Carolina Supreme
Court in deciding another matter involving Respondent’s counsel, held “[a]ttorneys may have ‘an
obligation to provide zealous representation’ to their client, but they also have ‘a corresponding
obligation to opposing parties, the public, [their] profession, the courts, and others to behave in a
civilized and professional manner in discharging [their] obligations to [their] clients.”” Hood v.
United Services Auto Association, 2025 WL 45711 (SC 2025). Arguments presented by
Respondent’s counsel in Hood were deemed meritless and borderline frivolous. /d. at *7.

Here, the email and letter that Respondent and her counsel had received prior to any entry

of default was not just an insignificant correspondence. The letter and the email contained factual
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proof — a recorded deed proving that Appellant was not the owner of the property at the time
Respondent and her counsel alleged that she was injured — that Respondent and her counsel lacked
good ground to support a any claim of merit against Appellant. Despite this fact, and counsel’s
obligation pursuant to Rule 11 to certify that there is good ground to support its pleadings, counsel
for Respondent filed a Motion for Entry of Default, received the Entry of Default, and then filed a
Motion for Default Judgment all while knowing no good faith basis existed to support a claim
against Appellant. Moreover, counsel for Appellant is informed and believes that Respondent and
her counsel have repeated this conduct with Defendant Darlington 48 Unit, LLC. Upon
information and belief, counsel for Respondent has been informed that the “registered agent”
Respondent claims to have served on behalf of Defendant Darlington 48 Unit, LLC is in fact not
the registered agent. Regardless, upon information and belief, Respondent and her counsel have
continued to pursue default judgment proceedings against Defendant Darlington 48 Unit, LLC —
just as they did with Appellant and Defendant Arete Wyndham Property Owner, LLC — despite
knowing they lack a good faith basis to do so.

Such conduct represents fraud, misrepresentation, or misconduct of an adverse party and
the Circuit Court erred in failing to relieve Appellant from the default judgment because of the
fraud, misrepresentation, or misconduct of Respondent and her attorney. If a pleading, motion or
other paper is signed in violation of SCRCP 11, the Court upon motion or upon its own initiative
may impose upon a represented party an appropriate sanction, which may include an order to pay
to the other party or parties the amount of the reasonable expenses incurred because of the filing
of the pleading, motion or other paper, including a reasonable attorney fee. ~SCRCP 11(a).

Allowing a represented party to benefit from misconduct in pursuing a known, proven meritless





claim on a technical default basis usurps the intent of SCRCP 11 and a lawyer’s oath of
professional conduct.

C. The Circuit Court erred by failing to relieve Appellant from the default judgment
because the default judgment is no longer equitable such that it should have
prospective application.

Pursuant to Rule 60(b)(5), a default judgment may be set aside when “it is no longer
equitable that the judgment should have prospective application.” S.C. R. C1v. PRO. 60(b)(5). First
and foremost, the default judgment is no longer equitable such that the judgment should have
prospective application because Appellant did not own the property at the time of Respondent’s
alleged injuries. The uncontradicted evidence before the Circuit Court showed that Appellant did
not have possession, ownership, or control of the Subject Property at the time of Respondent’s
alleged injuries and didn’t obtain the same until over a year after Respondent’s alleged accident.
Therefore, the judgment is no longer equitable in that it holds Appellant liable for alleged
negligence at a property which it did not own and cannot be held legally liable.

Moreover, the judgment is no longer equitable such that it should have prospective
application because there are two other defendants in this case; however, the default judgment is
only against Appellant for the entirety of Respondent’s alleged damages. At the March 13, 2024,
damages hearing, Respondent and her counsel asked for an award of her medical damages totaling
$16,886.00, her lost wages totaling $13,344.00, and punitive damages. (R. pp. 00057-00058). At
the hearing, the Court awarded these damages and $5,000.00 in punitive damages. In the Court’s
Order on Default Judgment, it ordered that “Defendant is liable for Plaintiff’s damages and shall
pay to Plaintiff the total sum of $40,686.00” which constituted her actual damages and punitive

damages. (R. p. 00121).





However, on August 2, 2024, Respondent’s counsel filed a Motion for Damages hearing
as to Defendant Darlington 48 Unit, LLC stating that “a hearing to determine the amount of
unliquidated damages is proper” and requesting that “this court conduct a hearing to determine the
amount.” (R. pp. 00162-00163). Later, on September 27, 2024, Respondent’s counsel filed
additional Motions for Damages hearings — one as to Defendant Darlington 48 Unit, LLC, and one
as to Defendant Arete Wyndham Property Owners, LLC. In those motions, Respondent states “a
hearing to determine the amount of unliquidated damages is proper. If the court determines that no
further hearing is necessary and that damages were already established at a previous hearing,
Plaintiff respectfully requests that all defaulting Defendants be found jointly and severally liable
for the damages awarded in the amount 0f $40,686.00” (R. pp. 00162-00163; R. pp. 00164-00165).

It is unclear how a default judgment against only Appellant for the entire amount of
Respondent’s damages can coexist with additional default judgments against the other defendants
in this case. South Carolina law is clear that Respondent cannot receive a triple recovery for her
damages in this case. See The Winthrop University Trustees for the State of South Carolina v.
Pickens Roofing and Sheet Metals, Inc., 418 S.C. 142,166, 791 S.E.2d 152, 168 (Ct. App. 2016)
(“It 1s the fundamental rule of law in this state that there can be no double recovery for a single
wrong.”). In fact, the Circuit Court agreed that Respondent was not entitled to another damages
hearing stating:

I personally don’t think that you’re entitled to another damage hearing for - - I think

the damages were for a concrete entity, and we’ve already established what that is.

As far as what the liability is, that’s a a different thing, and how they divide it.

(R. p. 00071, lines 23-25-p. 00072, lines 1-3). Yet, Respondent’s counsel is attempting to
do just that by moving for default judgments against each of the defendants individually.
Eventually, if this Court finds that the default judgment should not be set aside for the reasons
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discussed herein, a court will have to determine and apportion the default judgment against all the
defendants making this default judgment order moot. Any future default judgment orders will
materially change the default judgment order against Appellant, the Court’s conditions, and
Appellant’s obligations under that default judgment order. See Saro Investments v. Ocean Holiday
Parnership, 314 S.C. 116, 441 S.E.2d 835 (Ct. App. 1994) (holding that standard to be applied in
determining whether order or judgment has “prospective application” is whether it is executory or
involves supervision or changing conduct or conditions by court.”). As such, the default judgment
order should no longer have prospective application.

To the extent this court does not find that the Circuit Court erred to set aside the default
judgment for the reasons previously argued, the Circuit Court erred to set aside the default
judgment because it is not longer equitable such that it should have prospective application.

III.  The Circuit Court erred in finding the Appellant was properly notified of the
damages hearing.

“[N]otice of any trial or hearing on unliquidated damages shall also be given to parties in
default.” S.C. R. C1v. PrO. 5(a). “[W]hen the relief which is sought is unliquidated damages, Rule
5(a), specifically provides ‘notice of any trial or hearing on unliquidated damages shall also be
given to parties in default.” Roche v. Young Bros. Inc. of Florence, 318 S.C. 207,212,456 S.E.2d
897, 901 (1995). In Roche, Chief Justice Toal reversed the trial judge and remanded the cases to
the circuit court for a new damages hearing because “Young Brothers did not receive notice of the
damages hearing as required by Rule 5(a), SCRCP.” Id.

Appellant did not receive notice of the March 13, 2024, damages hearing until March 14,
2024 — one day after the damages hearing was held. Importantly, the letter sent by Respondent

notifying of the damages hearing has no date nor has Respondent offered any affidavit of service,
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certificate of service, or affidavit of mailing to show that Appellant was properly served with notice

of the damages hearing. As such, Respondent has failed to show that Appellant received notice of

the damages hearing. Because Appellant was not properly notified of the damages hearing, the

Circuit Court erred in failing to set aside the default judgment.

CONCLUSION

For the reasons discussed above, the Circuit Court erred in failing to set aside the default

judgment as to Appellant Casa Bahari, LLC. This Court should reverse the Circuit Court and

vacate the default judgment against Appellant Casa Bahari, LLC.

Charleston, South Carolina
May 6, 2025.

Respectfully submitted,
ROSEN HAGOOD, LLC

By:/s/ Mary Harriet Moore

James A. Bruorton, IV Esquire (SC Bar 71322)
Mary Harriet Moore (SC Bar 105312)

40 Calhoun Street, Suite 450

Charleston, SC 29401

(843) 577-6726 telephone
cbruorton@rosenhagood.com
mhmoore@rosenhagood.com

ATTORNEYS FOR APPELLANT/RESPONDENT
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STATEMENT OF ISSUES ON APPEAL

I.  Whether the trial court erred in awarding compensatory damages that inadequately
compensate the Appellant for her injuries and losses?

II. Whether the trial court erred in awarding insufficient punitive damages despite clear
evidence of gross negligence and disregard for tenant safety?





STATEMENT OF THE CASE AND FACTS

On September 29, 2023, Respondent/Appellant Aszane Cruz (hereinafter “Respondent™)
filed this action against Defendants Arete Wyndham Property Owner, LLC; Casa Bahari, LLC;
Darlington 48 Unit, LLC; and John Doe, individually and as manager of Arete Wyndham Property
Owner, LLC. (R. pp. 00034-00043). In her complaint, Respondent alleged causes of action for
premises liability/negligence and negligent hiring, training, and supervision against all defendants,
including Appellant/Respondent Casa Bahari, LLC (hereinafter “Appellant”), related to a personal
injury that was allegedly sustained by Respondent on or around April 9, 2022, at 816 West Marion
Street, Apt. A, Florence, South Carolina, 29501 (hereinafter “Premises). (R. pp. 00039-00042).
Respondent served the Summons and Complaint on Appellant through its registered agent,
Registered Agents, Inc., via Process Server on December 4, 2023. (R. p. 00119). On January 11,
2024, Appellant, through its counsel in Atlanta, Georgia, sent a letter to Respondent’s counsel via
FedEx advising Respondent that Appellant did not own the property on the date of Respondent's
alleged incident and requesting Appellant be dismissed from the action. (R. p. 00119). In the letter,
counsel for Appellant included a true and correct copy of the recorded Warranty Deed showing
that Appellant did not acquire the Premises until June 13, 2023, from Defendant Darlington 48
Unit, LLC. Importantly, at the time Respondent received the letter, she had not taken any action
to put Appellant in default. (R. p. 00119).

On January 12,2024, Respondent filed an Affidavit of Service certifying that the Summons
and Complaint were served on Appellant through its registered agent, via Process Server, on
December 4, 2023. (R. p. 00119). On January 16, 2024, counsel for Appellant sent the same letter

via email to counsel for Respondent again requesting for Appellant to be dismissed from the action





and including a copy of the recorded deed. (R. p. 00119). Again, importantly, at the time of this
second letter, Respondent had not taken any action to put Appellant in default.

Despite having this information, Respondent filed a Motion for Entry of Default as to
Appellant on January 25, 2024, and the Clerk of Court filed an Entry of Default as to Appellant
on that same day — January 25, 2024. (R. p. 00119). On January 31, 2024, Respondent requested
a damages hearing as to Appellant only. (R. p. 00119). On March 13, 2024, a damages hearing
was held before the Honorable Judge Michael Nettles without notice having been given to
Appellant. (R. p. 00120). Appellant would receive a letter on March 14, 2024, notifying it of the
March 13, 2024, default judgment hearing. (R. pp. 00148-00154). At the damages hearing,
Respondent requested damages for medical expenses, lost wages, and pain and suffering and the
trial court awarded the Respondent $35,810.00 in compensatory damages and $5,000.00 in
punitive damages. (R. pp. 00057-00058).

Upon receipt of the letter regarding the damages hearing on March 14, 2024, Appellant
immediately sought counsel in South Carolina to file a motion to have default set aside, such
motion having been filed shortly thereafter on March 25, 2024. Thereafter, by Order dated April
2,2024, the trial court granted default judgment arising out of the March 13,2024, hearing against
Appellant only. (R. pp. 00009-00013). The Order awarded $40,686.00 in damages - $31,686.00 in
compensatory damages and $5,000.00 in punitive damages. (R. pp. 00009-00013). ! On April 5,
2024, Appellant filed its Motion to Reconsider/Set Aside the April 2, 2024, Default Judgment
Order. (R. pp. 00118-00154). The parties briefed their arguments and were heard on the Motion to

Reconsider on August 21, 2024. (R. pp. 00060-00075) On September 11, 2024, Judge Nettles

I The Order, which was written by Respondent’s counsel and approved by the trial court, contains some mathematical
errors. (R. pp. 00009-00013). The total award was $40,686.00 which suggests a breakdown of $5,000.00 in punitive
damages and $35,686.00 in compensatory damages.





issued an Order denying Appellant’s Motion to Reconsider/Set Aside. (R. pp. 00026-00031). This

appeal followed.





ARGUMENTS

L. STANDARD OF REVIEW ON APPEAL.

“The trial judge has considerable discretion regarding the amount of damages, both actual
or punitive. Because of this discretion, our review on appeal is limited to the correction of errors
of law.” Palmetto Construction Group, LLC v. Restoration Specialists, LLC, 444 S.C. 328, 907
S.E.2d 129 (Ct. App. 2024) (quoting Austin v. Specialty Transp. Servs., Inc., 358 S.C. 298, 310,
594 S.E.2d 867, 83 (Ct. App. 2004) (citations omitted)). The appellate court’s task in reviewing a
damages award is “not to weight the evidence, but to determine if there is any evidence to support
the damages award.” Id.

II. THE TRIAL COURT DID NOT ERR IN ITS AWARD OF COMPENSATORY
DAMAGES.

First, Appellant incorporates the arguments in its Initial Brief as Appellant which was filed
with this Court on January 17, 2025. To the extent the default judgment against Appellant is not
reversed and vacated by this Court, Respondent Cruz has not shown any errors of law to warrant
a new award of compensatory damages. “Actual damages are properly called compensatory
damages, meaning to compensate, to make the injured party whole, to put him in the same position
he was in prior to the damages received insofar as this is monetarily possible.” Austin v. Specialty
Transp. Services, Inc., 358 S.C. 298, 311, 594 S.E.2d 867, 874 (Ct. App. 2004). These damages
“will simply make good or replace the loss caused by the wrong or injury.” /d.

Respondent Cruz contends that the trial court’s award of compensatory damages was
insufficient because the award (1) fails to account for future care needs and (2) the non-economic
damages for pain and suffering and loss of enjoyment of life were grossly undervalued. (Resp.
Initial Brief, p. 7). At the damages hearing and in its order for default judgment, the trial court

awarded Respondent Cruz $35,810.00 in compensatory damages. (R. p. 00058).





Specifically, Respondent Cruz testified to the trial court that her medical expenses were
$16,686.00 as follows:
Q: Okay. Are all those treatments that you received as a result of the incident?
A: Yes, ma’am.
Q: Okay. Can you tell me how much they are?
A: $16,686.
(R. p. 00053, lines 22-25-p. 00054, line 1). Additionally, Respondent Cruz testified as
follows to her lost wages claim:
Q: Okay. How many hours a week did you work?
A: Forty. I was full-time.
Q: All right. Can you tell me about what you were making? Were you
salary? Were you hourly?
A: T'was hourly. So there was price difference. Monday through Friday was
$17 and on the weekends was 19.

Q: Did you miss any time form work as a result of this incident?
A: About three weeks.

The Court: How much did you make a week?
A: I will say about 500 a week.

(R. p. 00054, lines 14-21-p. 00055, lines 18-19). Respondent Cruz also testified that she
lost her job due to the injuries and did not find another job for two months. (R. p. 00056). Taking
Respondent’s testimony as true and calculating her lost wages at the rate of $500 per week for the
three weeks she was out of work and the two months it took for her to find a new job, the lost
wages would be approximately $5,500.00. At the end of the hearing, counsel for Respondent Cruz
stated that the award should include her medical damages, the lost wages, and pain and suffering
from April 9, 2022, until March 12, 2024 — approximately 566 days. (R. p. 00057).

Respondent Cruz now argues that the trial court’s first error was its failure to account for
Respondent Cruz’s future care needs. Notably missing, however, from Respondent Cruz’s request

for damages is any sort of calculation for future medical costs and treatment. Respondent Cruz did





not present any sort of life care plan nor any calculation of future care costs to the trial court for
its consideration. Thus, the trial court did not have any evidence to award a future care component
of Respondent Cruz’s compensatory damages.

Secondly, Respondent Cruz argues that the trial court undervalued her pain and suffering.
To determine compensation for Respondent Cruz’ pain and suffering, Respondent Cruz’s counsel
suggested a calculation of $1 per hour for the 566 days from the date of the incident until the date
of the damages hearing. Such a calculation results in an award of roughly $13,584.00 for pain and
suffering. The trial court ultimately issued a verbal award at the hearing of $35,810.00 for
compensatory damages. Using Respondent Cruz’s own evidence and testimony of her medical
bills, lost wages, and pain and suffering and her suggested calculations, the compensatory damages

award would consist of the following:

- Medical Expenses: $16,686.00
- Lost Wages: $500 per week for 11 weeks - $5,500.00
- Pain and Suffering: $1 per hour for 566 days - $13,584.00

By Respondent Cruz’s own evidence and calculations presented to the trial court, the total
award of compensatory damages would be approximately $35,770 for medical expenses, lost
wages, and pain and suffering. The trial court awarded $35,810.00 in compensatory damages
which was more than presented by Respondent Cruz. However, there is a discrepancy between the
ruling at the hearing on March 13, 2024, and the Order on Default Judgment. While at the hearing
the trial court awarded $35,810.00 in compensatory damages, the Order on Default Judgment,
which was drafted by Respondent Cruz’s own counsel and approved by the trial court, awards
$31,686.00 in actual damages plus $5,000.00 in punitive damages for a total of $40,686.00. (R.

pp. 00011-00012). Despite the mathematical errors in the Order on Default Judgment, the final





award of $40,686.00 suggests an award of $35,686.00 in compensatory damages and $5,000.00 in
punitive damages which is only slightly different from Respondent Cruz’s suggested calculations.
The Order on Default Judgment follows almost exactly the calculations presented and proposed
by Respondent Cruz and her counsel for compensatory damages. It is unclear therefore how
Respondent Cruz is claiming the award of compensatory damages is insufficient when the trial
court followed the damages calculation that Respondent Cruz and her counsel presented to the trial
court.

Regardless, this Court’s review of a damages award is limited to the correction of errors of
law. Clearly, if this Court does not reverse and vacate the default judgment as requested in the
appeal filed by Appellant in this matter, the trial court did not make any errors of law which warrant
a greater award of compensatory damages.

III. THE TRIAL COURT DID NOT ERR IN ITS AWARD OF PUNITIVE
DAMAGES.

Again, Appellant incorporates the arguments in its Initial Brief as Appellant which was
filed with this Court on January 17, 2025. To the extent the default judgment against Appellant is
not reversed and vacated by this Court, Respondent Cruz has not shown any errors of law to
warrant a new award of punitive damages. ‘“Punitive damages, also known as exemplary damages,
are imposed as punishment.” Austin v. Specialty Transp. Services, Inc., 358 S.C. 298, 312, 594
S.E.2d 867, 874 (Ct. App. 2004). “On the issue of punitive damages, the highest burden of proof
known to the civil law is applicable.” Id. at 313. Thus, “[pJunitive damages can only be awarded
where the plaintiff proves by clear and convincing evidence the defendant’s misconduct was
willful, wanton, or in reckless disregard of the plaintiff’s rights.” Id.

Respondent Cruz contends “the testimony clearly demonstrated the Defendants’ reckless

disregard for tenant safety.” However, the only testimony offered is that of Respondent Cruz.

10





Specifically, Respondent Cruz testifies that she told the “property owner” about issues with the
ceiling fan and nobody did anything to fix it. Notably, Respondent Cruz does not identify which
of the Defendants she allegedly made these reports, nor does she state which Defendant she is
referring to as the “property owner” at the time of these allegedly reported incidents. Moreover,
Respondent Cruz did not offer any expert testimony or evidence into the record demonstrating
“reckless disregard for tenant safety” besides her own self-serving testimony.

Respondent Cruz must meet the high burden of clear and convincing evidence to be
awarded punitive damages against Appellant. Given the lack of evidence and support that
Appellant’s conduct rose to the level of willful, wanton, or reckless disregard of Respondent Cruz’s
rights, the award of $5,000.00 of punitive damages is excessive let alone inadequate. This Court’s
review of a damages award is limited to the correction of errors of law. Clearly, if this Court does
not reverse and vacate the default judgment as requested in the appeal filed by Appellant in this
matter, the trial court did not make any errors of law which warrant a greater punitive damages
award.

IV.  THE TRIAL COURT DID NOT FAIL TO PROPRELY ACCOUNT FOR
APPELLANT’S ONGOING AND FUTURE HARMS.

Appellant incorporates the arguments in its Initial Brief as Appellant which was filed with
this Court on January 17, 2025. To the extent the default judgment against Appellant is not reversed
and vacated by this Court, Respondent Cruz has not shown any errors of law to warrant an award
of damages for ongoing and future harms. Respondent Cruz contends that the trial court did not
sufficiently consider her future care needs. However, at the damages hearing, Respondent Cruz
did not present any evidence of “ongoing and future harms.” Specifically, Respondent Cruz did
not present any sort of life care plan nor any calculation of future care costs including medications,

future treatment, etc. to the trial court for its consideration. Thus, the trial court did not have any

11





evidence to support an award of damages to award a future care component of Respondent Cruz’s
compensatory damages and, if this Court does not reverse and vacate the default judgment as
requested in the appeal filed by Appellant in this matter, the trial court did not make any errors of

law which warrant an award for “ongoing and future harms.”

CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Court dismiss

Respondent/Appellant Aszane Cruz’s appeal.

/s/ Mary Harriet Moore

James A. Bruorton, IV (SC Bar 71388)
Mary Harriet Moore (SC Bar 105312)
ROSEN HAGOOD, LLC

40 Calhoun Street, Suite 450
Charleston, SC 29401

(843) 577-6726 telephone
cbruorton@rosenhagood.com
mhmoore@rosenhagood.com
ATTORNEYS FOR APPELLANT/
RESPONDENT

May 6, 2025
Charleston, South Carolina
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ARGUMENTS
L. THE CIRCUIT COURT ABUSED ITS DISCRETION BY REFUSING
TO RECONSIDER AND SET ASIDE THE DEFAULT JUDGMENT
ORDER.

Respondent/Appellant Aszane Cruz (hereinafter “Respondent”) incorrectly argues that
Appellant did not show mistake, inadvertence, excusable neglect, fraud, misrepresentation, or
misconduct by an adverse party, or that the judgment is inequitable and should not have
prospective application in order to have the default judgment against Appellant set aside.

Specifically, Respondent contends that Appellant “falsely alleges that Respondent and her
counsel acted in bad faith by seeking the default judgment because of alleged knowledge that
Appellant was not the property owner.” (Initial Brief of Resp., p. 10). However, this knowledge is
not “alleged.” It is a fact admitted by Respondent and her counsel. At the hearings on March 13,
2024, and August 21, 2024, Respondent’s counsel admitted to receiving communication from
Appellant’s counsel, prior to the entry of default and default judgment, advising her that Appellant
was not the owner of the subject property at the time of Respondent’s alleged injuries. (R. p. 00047;
R. p. 00065). That communication included a deed showing that Appellant did not acquire the
property until June 13, 2023. Respondent was allegedly injured on April 9, 2022. Additionally,
Respondent admitted this again in her memorandum of law in opposition to Appellant’s Motion
to Reconsider. (R. p. 00156). Respondent and her counsel simply ignored these facts and continued
their pursuit for default judgment.

Secondly, Respondent incorrectly argues that Appellant’s references to the Hood v. United
Services Auto Ass’n case and to Respondent’s pursuit of default judgment against Defendant
Darlington 48 Unit, LLC (hereinafter “Darlington 48”) are irrelevant. The Hood case specifically

holds that ““[a]ttorneys may have ‘an obligation to provide zealous representation’ to their client,





but they also have ‘a corresponding obligation to opposing parties, the public, [their] profession,
the courts, and others to behave in a civilized and professional manner in discharging [their]
obligations to [their] clients.”” Hood v. United Services Auto Association, 2025 WL 45711 (SC
2025). Thus, while Respondent’s counsel has an obligation to represent her client, she also has an
obligation to opposing parties, including Appellant, to do so in a professional manner which
includes her Rule 11 obligations to have a good faith basis to pursue claims against Appellant. See
S.C. R. C1v. Pro. 11 (“The written or electronic signature of an attorney or party constitutes a
certificate by him that he has read the pleading, motion or other paper; that to the best of his
knowledge, information and belief there is good ground to support it; and that it is not interposed
for delay.”).

Additionally, Appellant’s references to Defendant Darlington 48 are relevant because it
appears that Respondent and her counsel have improperly pursued default judgment against
Defendant Darlington 48 as well. Respondent first filed a Petition for Publication to serve
Defendant Darlington 48 on December 28, 2023. (R. pp. 00169-00176). Respondent received an
Order for Publication; however, Respondent has never filed an Affidavit of Service by Publication
for Defendant Darlington 48. Instead, over four months later, Respondent filed an affidavit of
service on the alleged registered agent of Defendant Darlington 48 — Robert Lambert. (R. p.
00166). However, Mr. Lambert vehemently denies that he is the registered agent for Defendant
Darlington 48 or that he has anything to do with Defendant Darlington 48 at all. Instead of
addressing these inaccuracies, Respondent and her counsel have continued to pursue default
judgments against defendants while lacking a good faith basis to do so. See S.C. R. Civ. Pro. 11
(“The written or electronic signature of an attorney or party constitutes a certificate by him that he

has read the pleading, motion or other paper; that to the best of his knowledge, information and





belief there is good ground to support it; and that it is not interposed for delay.”). I[f Robert Lambert
is not the registered agent for Defendant Darlington 48, Respondent has not properly served
Defendant Darlington 48 yet has continued to pursue a default judgment against it. Thus, reference
to Respondent’s pursuit of default judgment against Defendant Darlington 48 shows what appears
to be a pattern of misconduct by Respondent and supports Appellant’s argument that the default
judgment should be set aside for mistake, inadvertence, excusable neglect, fraud,
misrepresentation, or misconduct by an adverse party, or because the judgment is inequitable and
should not have prospective application

Finally, Respondent’s argument that the default judgment remains equitable and should
have prospective application must fail. The default judgment is not equitable as Respondent has
moved for default judgment damages hearings against Defendant Darlington 48 and Defendant
Arete Wyndham Property Owner, LLC (hereinafter “Defendant Wyndham). Essentially, Plaintiff
is seeking to recover damages three times: once against Appellant, once against Defendant
Darlington 48, and once against Defendant Wyndham. Respondent incorrectly cites to a portion
of the circuit court transcript which in actuality states that Respondent is not entitled to additional
damages hearings, and which supports Appellant’s argument that the judgment is no longer
equitable and should not have prospective application. The full record from the hearing states:

The fact that - - I personally don’t think that you’re entitled to another damages
hearing for - - I think the damages were for a concrete entity, and we’ve already
established what that is. As far as what the liability is, that’s a different thing, and
how they divide it. Why do you think you’re entitled to another damages hearing?

(R. p. 00071, lines 23-25- p.00072, lines 1-4). Thus, the circuit court realized that
Respondent’s actions in pursuing three different default judgments presented areal issue as to how
to determine liability and divide the award. Thus, Respondent incorrectly argues that the default

judgment remains equitable and should have prospective application.





IL. THE CIRCUIT COURT ERRED IN FINDING THAT THE
APPELLANT WAS PROPERLY NOTIFIED OF THE DAMAGES
HEARING.

Respondent incorrectly states that the record shows that Appellant was given proper notice
of the damages hearing. Rule 5(a) requires notice of the damages hearing must be provided to all
defaulting parties. S.C. R. CIv. PRO. 5(a). Appellant received the letter notifying it of the damages
hearing on March 14, 2024 — the day after the hearing. Respondent has not offered any affidavit
of service, certificate of service, or evidence proving otherwise. Additionally, Respondent has not
presented any affidavit of service, certificate of service, or evidence showing that it notified the
other defendants, Defendant Darlington 48 and Defendant Wyndham, of the damages hearing who,
pursuant to Rule 5, were required to receive notice. Thus, notice of the damages hearing was
insufficient and the default judgment against Appellant should be vacated. See S. C. R. C1v. Pro.
5(a) (“No service need be made on parties in default for failure to appear, except that pleadings
asserting new or additional claims for relief against them shall be served upon them in the manner
provided for serving of summons in Rule 4, and notice of any trial or hearing on unliquidated

damages shall also be given to parties in default.”) (emphasis added).

CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Court reverse the circuit

court and vacate the default judgment against Appellant Casa Bahari, LLC.
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/s/ Mary Harriet Moore
James A. Bruorton, IV, Esq.
Mary Harriet Moore, Esq.
Rosen Hagood, LLC

40 Calhoun Street, Suite 450
Charleston, SC 29401
cbruorton@rosenhagood.com
mhmoore@rosenhagood.com
Attorneys for the Appellant

May 6, 2025
Charleston, South Carolina
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the purpose of (i) avoiding penalties that may be imposed under the Internal Revenue Code or any other applicable tax law, or (ii)
promoting, marketing or recommending to another party any entity, investment, plan, transaction, arrangement, or other tax related

matter.



