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YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your answer to this complaint upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the '

i © 3
day of such service, and if you fail to answer the complaint, judgment by default f&l begencﬁe
=
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against you for the relief demanded in the complaint.
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Fender v. Heirs of Smashum

THE STATE OF SOUTH CAROLINA
THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Sherwood N. Fender, Respondent,
V.

Heirs at Law of Roger Smashum, John Smashum and Arthur Smashum, if living or such
heirs of them as may be living, Carolee H. Goodwine, Mae Olive Henderson, Audrey Polite
Sawyer, Diana Cornish, Heirs of John Frasier, if living or such heirs of them as may be
living, Bernadette Anderson, Eloise Gadson and all other persons unknown, having or
claiming any right, title or estate or interest in or lien upon the real property described in
the complaint herein, being designated collectively as John Doe and Sarah Roe, including
all minors, persons in the armed forces, insane persons and all other persons under any
other disability who might have or claim to have any right, title or interest in or lien upon
the real property described in the complaint herein, Defendants,

Of whom Henrietta Jones, Sarah Shepard and Lucy Smith, as heirs at law of John
Smashum, and Queen Smashum, as grantee of Adam Smashum, heir at law of John
Smashum, are ~ Appellants.

Appeal From Beaufort County
Perry M. Buckner, Circuit Court Judge

Opinion No. 3639
Heard March 11, 2003 — Filed May 5, 2003

REVERSED and REMANDED

e,






e 445130 R4
3—-'100’*:“ el ﬂg 2 o -
l/%) (‘3‘@“‘ (s A €05 % % mjw/ﬁ"\/

Derek C. Gilbert, of Beaufort, for Appellants. . () . WV{-

{ Cu f/g/l Ce

o~

S dne B
CURETON, J: Henrietta Jones, Sarah Shepard and Lucy Smith, as heirs of John
Smashum, and Queen Smashum, as grantee of Adam Smashum, heir of John Smashum

Alysoun Meree Eversole, of Beaufort, for Respondent.

(collectively “Heirs”), appeal the circuit court=s grant of summary judgment to Sherwood
N. Fender in this quiet title action. We reverse and remand. Iax B ﬁ@%‘l“l‘“"“"djfi v
Tl

s (b ot oty Wb

The parties each clai

itle to a parcel of unimproved land. Each can trace their titles 593
through a series of intestate and deed conveyances to two-“Head E_ﬁ_f‘ﬁl}ﬁy Land, g57
~Certificates” gfanted by the’gnited States Distrid:_’f[“ax Commission to Roger Smashum 2/ v
/' around 1867. Roger Smashum’s inferest event)xa’lfy passed through intestacy to hisson /) /e
John Smashum and eventually to two of higxgrandsonsz,f Arthur Smashum and Thomas
Smashum. ’M j "i/( Ons vm( Dé ?‘ {,/ga./)m_ CO o Comani SSson o
7§03 731 2d01 ) §43- 959 4030 g3y §51%
I \¥  Fender'tlaims title through a November 1988 deed derived from a succession of
conveyances from Arthur Smashum. In 1966, Arthur Smashum conveyed his interest in
the property to Betty M. Sloan by quit-claim deed. Sloan conveyed the property back to
Arthur in 1969 by quit-claim deed. In 1983, Arthur conveyed the property to himself and
Charlie Mae Brantley as joint tenants with the right of survivorship. Arthur died in 1984

and in 1988 Charlie Mae conveyed the property to W. Thomas Parker and Fender by

V. warranty deed. ' 4 s v i
if"") ty deed. [1] [EF)/QN%HQLW% N\P)U‘V{RM S(,{,/OS’/LFI[W@
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10° enriptta Jones, Sarah Shepard and Lucy Smith, claim a tenancy-in-common with Fender
‘ as heirs of Thomas Smashum. Queen Smashum claims a one-eighth tenancy in common
» -~ interest with Fender through a 1999 quit-claim deed from Adam Smashum, an heir of

). Thomas Smashum. > el X \};}J.&,;+ %3 23— 4000 /éig/ﬂ T % i’/}wﬁﬁh 7 //

an@
In December 1999, Fender initiated the present action seeking t qui;_t\tiyto the ‘ o
property. He asserted the absence of estate or admir}{strative proceedings related to the Gﬁf o /?’1 g
estates of Roger Smashum, J oﬁl Sﬁiasglllm,‘%nd Arthur Smashum left a cloud over his S”“f“u 5
title. In his complaint, Fender alleges the interest of a business associate and his was 5 ‘*""’« f‘%) 3
adverse to all others. His complaint states: ;:)'{ s ’ 7(” T_

‘ )’J\_ f {\ )
That possession of the property which is the subject of this cause of action has been in m’ /

actual, open, notorious and exclusive possession of [Fender and a business associate]
p d r)) Wy,
4 € 35%# Of Remenuca.
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under claim of title and that there has been such continued occupation and possession of
the premises for over ten (10) years.

e N

"Queen Smashum answered on behalf of herself and the heirs of Thomas Smashum in May

| pwer

2000, and counterclaimed to quiet t1t\le to the property in the name of the Heirs. The Heirs
claimed Queen Smashum, Henrietta Jones, Sarah Shepard, and Lucy Smith each owned an

undlvlded one-mghth 1nteI‘est ln the property ,' iy "‘}U/. AT -y \/ n/{ 1/ i/ T t ‘*7 ( f/ s C', i
DSl L )j .( AN 57 64) / JZ///“ J

In June 2001, Fender made a motion for summary judgment. The circuit court conducted
a hearing on Fender’s motion the following month. In its order issued in August 2000, the
court granted summary judgment to Fender. This appeal follows.

/ i {{7(_([ Pl d NI Vlt‘ ]/L ?‘3 '/_’) LS 7}/3 712
STANDARD OF REVIEW £~ Sudge i e
d?*/t::?é’/»t?‘é'? b oo s g St Had-fg Ahe ros

X o ene S 0. ¢ ¢
Summary Judg{nént 1§L af)_?ﬁﬁopc%lateé' when ’ffl é is n’g/”éenunfe issue as’%o'%a{nyd Cll/l(dtgl'fia{j fcact" J/C/

and the moving party is entitled to Judgment as a matter of law. Fleming v. Rose, 350 S.C.
488, 493, 567 S.E.2d 857, 860 (2002). When determining whether any triable issue of fact
exists, the evidence and all inferences, which can reasonably be drawn from it, must be
viewed in the light most favorable to the nonmoving party. Faile v. S.C. Dep’t of Juvenile
Justice, 350 S.C. 315, 324, 566 S.E.2d 536, 540 (2002). If triable issues exist, those issues
must be submitted to the jury. Youngv. S.C. Dep’t of Corrections, 333 S.C. 714, 718, 511
S.E.2d 413, 415 (Ct. App. 1999). Even where no dispute as to evidentiary facts exists, but
only as to the conclusions or mferences to be drawn from them, summary judgment should

~_not be granted ‘Hall v. Fedor, 349 S.C. 169, 173-74, 561 S.E.2d 654, 656 (Ct. App. 2002).

Moreover, summary judgment is a drastlc remedy that should be cautiously invoked to
ensure no persoh is 1mproper]§ deprlved‘of a trial of disputed factual issues. Lanham v.

Blue Cross & Blue Shield of S.C., 349 S.C. 356, 363, 563 S.E.2d 331, 334 (2002)

Sc%,tj/ LLe{J{j_ C’/(- 5/?/- u,_ﬁa - Fut}_ 7[:, Vovre c/ 5\&0&( tc 9“—""“4\
LAW/ANALYSIS _/0/)‘”CV.51/ / déj//(/wét f“b)z%(i‘%f‘_yr b ea i~ -‘73 To C_Jr)c

/7Q_ré‘fw “7/(_‘c:/ +o f//L(JCJ:J}Cr/CT‘ f/j c”/.;um L{}.éc_)(‘é)/cngogj [‘;erCg;,‘)q'
The Heirs argue the circuit court erred in dln nder acquired title to the subject NotSso !l

property through adverse possession. We agree. Al neededFolover hir frosace—
Lol mis- Londuwtd=0bVs ous at-u Coreuit Jeve [ A8 blockine :ﬁlbw- -
a

As an initial matter, the Heirs assert the circuit court erred in failing to find ey are
co-tenants in the subject property with Fender. The Heirs cite 86 C.J.S. Tenancy In E 4;7“!
Common § 8 (1997) for the proposition that upon the intestate death of John Smashum ~“Z,
and his wife, his two surviving children, Arthur Smashum and Thomas Smashum owned

the property as tenants in common. They further argue that any grantees of Arthur

necessarily owned a proportional interest in the property as tenants in common with them

as heirs of Thomas Smashum. While acknowledging that Arthur and Thomas were

(),_m/#’ LQ/JJ_ r“ryé w1§74 /&L//G‘fw&( ﬁ) cj }ﬂ(ﬁa//) Cotnr J{&»r(jt«q .Mwé oy .,m._ﬁ’fe,(/fv’w\
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cotenants, Fender asserts the cotenancy came to an end when Arthur conveyed the
property to a stranger, reacquired title to the property, and thereafter conveyed the
property by warranty deed to himself and Charlie Mae Brantley. [2] He further refers to
the deposition testimony of Queen Smashum that prior to the death of Arthur Smashum in
1985, she obtained permission from him for her and her husband Adam to plant a garden
on the property #4 4/ ™y atty he 4 o ehes o i ?W:/ﬁ Lsinad & 4"“’/",«)1/ e £
Condt 2ppoS c‘rs}; Conscn %c’a/ Fo +he /)/u&}% Low/) "5 had > A, Ofetl
As stated in the case of Andrews v. McDade, 201 S.C. 24, 28-29, 21 S.E. 2d 202, 204 (1942) 2
o L 5o vered Hhola. brbhon. She pojeae 40 Appeod Hhe fpoccolidendSEA M FLdng
As to real property the general rule is that where the state has passed a perfect legal title, ol

the doctrine of abandonment is not applicable thereto, and that the title vested in the
grantee cannot be affected or transferred by his act in departing from the land and leaving

1t unoccupled or otherwise ceasing to exercise dominion over it .
fﬁbvfé k o7 7 zaZimv(( abhe A, %Ac_ﬂ/rcw farn((j C’L’E”}’ }“"\?/ }: e o W@h(‘/
w '”t 'At common la whlie an 1ncorporeaf/lj1eredltament may*ﬁe lost by abandonment, the leg: W
prmmple is firmly established that perfect legal tltle to a corporeal hereditament cannot beo/
abandoned or lost by abandonment, operating alone, and dissociated from other acts or ? /{
c1rcumstances and 50 it is frequently said that so far as land i is concerned, there can be an J p
~ abandonment only in a case where the title is 1mperfect or less than absolute. The doctrine

| of abandonment has, therefore, no application to a fee snnpleﬂ hut inchoate rlghts and
\j rqultable rlghts in land may be abandoned, and so may mere possessory rights, and rights

| acqutNed by lﬁer

( ==
Although technically a fee simple tltle holder may not by nonuse abandofgl his title, hlS ‘ ’ mf'%
_‘1 nonuse an and fallure to assert his title to the property may constitute an 1mportant rove .

elrcumstance ina determmatlon of whether another has held the property adver sel to the Mo

\_title holder. As clarlﬁed at oral argument Fender does not claim he ousted the Helrs but

rather claims his predecessors in title ousted the Heirs. Thus, 15, he reasons he is not a \ i K/d’,/ m
cotenant with the Heirs and thus need only prove adverse possession for ten years prior to N 57‘c '
the date of the commencement of this action. We first examine whether Fender=s 4, 5+77fi|

predecessors in title ousted the Heirs. peo Jen ID,ZSJ,M

' \ 7~ vl Ano 5+"
' “Ouster” is the ac’dlla] turnmg odt or keeplng exclhded a party entitled to posSessmn of any Ao

real property. Grant v. Grant, 288 S.C. 86, 340 S.E.2d 791 (Ct. App. 1986). . . . Actual 5 CA\L\*
ouster of a tenant in common by a cotenant in possession occurs when the possess1on is N SWJJL;J&
attended with such circumstances as to evmce a claur_n of exclusive right and title and a & it il
denial of the rlght of the other tenants to part1c1pate in the prqﬁts Woods v. Bivens, 292 PN (}ff ‘
S.C. 76, 354 S.E.2d 909 (1987); Brevard v. Fortune, 221 S.C.A17, 69 S.E.2d 355 (1952). The LA et
acts relied upon to e/stabhsh an ouster
[, 0 / i _f.:f'-; A JJ
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/ ’hostile o the rights of the other cotenants that the intention to disseize is clear and
— glnﬁrgis_tgl@}ﬂg. Felder, 278 S.C. at 330, 295 S.E.2d at 642. Only in rare, extreme cases will

the ouster by b’ﬁz cotenant of other cotenants be implied from exclusive possession and

1.
w10

dealings ﬂtl}_thggingrty, such as gol}ecfl(;n of rents and fiﬁprovem_gnt_ of the prgperty.’”l/ S
Id., 278 S.C. at 331, 295 S.E.2d eﬁ%z;:ﬁi ) Lé nAfeee 2y 7Low..£@ 18 fomrS) /77 Sf -'?’Zéff ]
[\ ",/;”y /VL—ZM/fU 07LJ\ Mgﬁf/ /7}’/45) (ﬁfé'; o r‘L(]} [O!'/(/( /d U 6)(7[&‘5 /'c'f'//vf’/;{/',f‘:f —
Freeman v. Freeman, 323 S.C. 95, 99-100, 473 S.E.2d 467, 470 (Ct. App. 1996( . “Ousteris /ng-
Xg‘, presumed from possession only if it is continued for a period of twenty years. Title by ten
We years’ adverse possession by a cotenant against another may be acquired only after actual
h c‘uJ ouster of which the latter has notice, or should have in the exercise of a reasonable

‘ " diliger)c(e g,ﬂd vj,g"ﬂancé.” W(atsoﬁ V. Littl/e, 224 S.C. 359, 364, 79 S.E.2d 384, 387 (1953).
y\Wee ~—~7¢—~7——~+—~7r / / /)

f1ere  We conclude the conveyancé from Arthur to Betty Sloan by quit-claim deed in 1966; the
[ {475 reconveyance by Sloan to Arthur in 1969; the conveyance to himself and Charlie Mae
(o #he Brantley as joint tenants in 1983, and the conveyance by Brantley [3] to Fender and W.
_Jﬁ,’ /) nf Thomas Parker by a purported warranty deed in 1988, together with the fact Queen
¢ Smashum obtained Arthur’s permission to plant a garden on the property are insufficient Py

ng by themselves to establish that the Heirs were ousted. “In the absence of authorization or ,* late.
T | mp

17 //¢ ratification, any attempted conveyance of the common property by one cotenant is not
binding upon his cotenants, and operates to pass title to nothing more than the seller’s own
interest.” 20 Am. Jur. 2d Cotenancy and Joint Ownership § 106 (1995). We recognize that
these conveyances are some evidence of ouster and should not be ignored [4] for
possession under such deeds and the assertion of exclusive and unequivocal ownership in
time could ripen into title by adverse possession. Nevertheless, Arthur did not enter into

possession under such a deed. Moreover, his transfer to Betty Sloan in 1966 and her
reconveyance to him in 1969 were by quit-claim deeds which gives rise to the inference
Arthur realized he may have had less than a good legal title. [5] In addition, we find that
Fender did not present evidence regarding the character of Arthur=s possession or that
» . U}; ﬁs‘jr%?é/d‘\ef . g ;
Arthur took actions to exclude the Heirs from the property or assé exelusive tiwnersth DV EY

over the land. Likewise, there is no evidence of the character of Charlie Mae=s possession V2% Lo

Etate Llatom
of the property. brous ot agamit 1A s

We conclude, therefore, that a question of fact exists whether Fender established the Heirs“ h/ | !
were ousted of their interest in the property by Arthur or Charlie Mae. We further héd— oppe S
conclude that under the posture of the record in this case, Fender and the Heirs are co- -~ hope .
tenants in the property. Therefore, Fender must show that his actions toward the property blocks
amounted to an ouster of the Heirs before he can establish title by adverse possession. z»~/ r {f "
Fo Will L
Yok owWn Ll
, Peogcrhy Pudtond
Foar-aé 0
. %



¥

owners. 56 Dorng Aﬁlaam%

There are well-established principles applicable to cotenancy, which control the
controversy . ... A cotenant has the right, in common with his cotenants, to the possession
of the property owned in common, so ordinarily the possession by one cotenant is the
possession of all. The latter ceases when the exclusive possession of a cotenant becomes
adverse to the right of possession by the other cotenant or cotenants; but the hostile
character of the possession must be such as to amount to an ouster of the other cotenant or
cotenants and must be clearly and unmistakably established by the evidence. While the
possessor need r£t give express notice of the hostility of his possession EQ__th_G__L’[hBl‘ or
others, the nature of it must be brought home, as 1t has been sald to the other owner or

Watson, 224 S.C. at 365, 79 S.E.2d at 387. One claiming title to land by adverse possession
has the burden of proving adverse possession by clear and convincing evidence. Lusk v.
Callaham, 287 S.C. 459, 460, 339 S.E.2d 156, 157 (Ct. App. 1986).

The circuit court makes no reference to ouster in its order, but analyzes Fender’s claim of
title based solely on an adverse possession analysis. In fact, as we understand Fender’s
claim, he does not claim title to the property pursuant to ouster of the heirs, but rather
based solely on adverse possession. Inasmuch as ouster is a prerequisite to a cotenant
claiming title by adverse possession, we will analyze Fender’s evidence to determine
whether a question of fact exists as to whether Fender met this prerequisite.

The circuit court found the ten-year statutory period began with the November 14, 1988
deed to Fender and Parker, and ended in November 1998. In finding adverse possession,
the court relied on: 1) the receipt by Fender of a warranty deed dated November 14, 1988;
2) the paying of property taxes for the statutory period of ten years; 3) the assertion of title
by the giving and receiving of fractional interests through successive conveyances by
warranty deeds during the statutory period; and 4) the erection of no trespassing signs on
the property during the statutory period. The trial court also presumed Adam and Queen
Smashum’s previous use of the property was merely permissive, based on Queen’s
statement that Arthur gave her “the privilege” to plant a garden on the property before his
1984 death. While Fender’s affidavit states he and his co-owner “exercised ownership
rights ...by tending and mamtalmng the property,” the affidavit does not indicate };){w, nor

———
does the circuit court place any sxgmﬁcance to this statement.

We find the actions cited by the circuit court do not as a matter of law establish ouster and
consequently do not show Fender obtained title to the property by adverse possession.

Fender=s proof is not clear and unequivocal that he exercised “hostile, open, actual,
notorious and exclusive” possession of the tract throughout the ten-year period. The fact



/"\

vl
that Fender placed “No Trespassing” signs on the property, without more, cannot be shown
to be adverse to the rights of the other co-tenants. Especially in the light of the deposition
testimony of Queen Smashum that she visited the property in recent years and did not see
the “No Trespassing” signs allegedly posted by Fender. See Felder v. Fleming, 278 S.C.
327, 330, 295 S.E.2d 640, 642 (1982) and Horne v. Cox, 237 S.C. 41, 44-45, 115 S.E.2d 513,
515 (1960) (Possession of one tenant in common is the possession of all and, for one tenant
to establish title against a cotenant by adverse possession, he must overcome the strong
presumption that he holds possession in recognition of the cotenancy.) In addition, the
fact that Fender paid the taxes does not constitute ouster. See Watson, 224 S.C. at 368, 79
S.E.2d at 387 (payment of taxes by a cotenant ordinarily entitles him only to a
proportionate contribution from the other cotenants). The circuit court erred in finding
that Fender established title by adverse possession to the subject property.

For the forgoing reasons, the circuit court=s summary judgment order is reversed and the
case remanded to the circuit court for proceedings consistent with this decision.

—

 REVERSED ANDREMANDED. (6] ([ Foe 70 Case thun T oo

: P et +he 'H 2000 S « ,
7;7} STILWELL and HOWARD, JJ, concur. mﬁz 4 bome. 20aa S chue -

Fo Countintdann’ Quiel 774
[1] In February 1990, Parker and Fender conveyed their interests to Fender, Parker- Z e Len-
Matthews Investors, Inc., and Mary Hudson Feltner. Feltner conveyed her interest to pE —
Fender in 1993. Sa C]/y 7776 Meoobn 7 E%JM ,}.(:

dge /‘?(_a/ S Cev bo ot
[2] Fender cites 20 Am. Jur. 2d Cotenancy ang ant%wne)rlgﬁip, Se({tion 31 for the = i

proposition that “a tenancy in common will come to an end upon forfeiture or C’?’“"‘?S fu wj&/;

abandonment of the common property, upon its conveyance, voluntary or otherwise, to a

stranger, or upon the definite ouster by the cotenant of his fellows.” refuse d ew‘y
o Argumend Srom oy

[3] Arthur died in 1985. S/ e é'; tia Scale o ¢,

L D
[4] These conveyances arguably constitute color of title under our adverse posseséfoﬁ) Usdic C’j
statutes. Woods v. Bivens, 292 S.C. 76, 78-79, 354 S.E.2d 909, 911 (1987). 4/, i Qi P o 4}

¥ : i
[5] According to Fender, he had actual notice of these deeds. /7ce nséd Fa
DPre W al /’//-e%w.-% ;57
[6] Because we reverse on this issue, we do not address Smashum’s other issues on appeal. 1
g /779 T. St H4 YoOre
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Some case metadata and case summaries were written with the help of Al, which can produce S "
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inaccuracies. You should read the full case before relying on it for legal research purposes. Pt . s .24
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COUNTSEHUGER

— Attotneys at fow ——

September 16, 2024

Mrs. Carolyn Smith
338 Fifth Ave.
Mt. Pleasant South Carolina 29464

Re: Estate of Helen Tolbert
2010-ES-10-1356-2

Dear Mrs. Smith:

I have enclosed a copy of your mother’s Deed of Distribution for your records.

If there are any questions, please contact me.

With Kind regards, [ am

Sincerely,

A E ls
George E. Counts
Sek/GEC

Enclosure: As Stated

Cc: File

27 Gamecock Avenue, Suite 200, Charleston, SC 29407 P.O. Box 80399, Charleston, SC 29416

www.countsandhuger.com

T:843.573.0143 F:843.573.0153 | ATTORNEYS George E. Counts (SC, GA)

Kelvin M. Huger (SC, NY)

Mavis G. Huger (SC, NY)
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STATE OF.SOUTH CAROLINA W V" 1 \s/ats #he
o R ) Corceetn]  INTHEPROBATE COURT ocu;ywézé fg’}/ 0
COUNTY OF: CHARLESTON ~ \7 )¢ ) Guhom? § o CORRECTIVE o1 e'clarty

DEED OF DISTRIBUTION ¢ on—Z {"f
IN THE MATTER OF: HELEN ALICE GRANT ) 7 *Originally recorded in Book 0209 at Page 30g“page (T
TOLBERT ‘Recorded to correct percentage of ownershlp

. 7

%g 2yt hanapdilorrae CASE NUMBER: 2010-ES-10-01356

l ﬂ(@r mm,mm/w \:Wg, el g FarmpovaLidh o& bl Aﬂ'ﬁ"r /J'g @ﬁg
/} WHEREAS, the G&cedentdied on December 26, 2003, and, SN [&—/_-:—_ m*cel, T 8

!

WHEREAS, the estate of the decedent is being administered in the Probate Court for CHARLESTON County,
South Carolina in File #2010-ES-10-01356_; and,

WHEREAS, the grantee herein is either a beneficiary or heir at law, as appropriate, of the decedent; and,

WHEREAS, the undersigned Personal Representative is the duly appointed and qualified fiduciary in this matter:

felon herte Lo no O rreetive Deed Faca o i'nidial Deedaf D/ shr
NOW, THEREFORE, in accordance with the laws of the State of South Carolina, the Personal Representative '5“:,{;'
has granted bargained, sold and released, and by these Presents does grant, bargain, sell and release to:

Name: Carolyn Tolbert Smith Blanton William Tolbert;,b/? Dr. Betty Jean Tolbert Jones JOZ
338 5" Street 202 St. James Ave., Apt. #9-D  P.O. Box 6429

Starbo raaﬁg_/?cc%_e

(}ﬂ / Mt. Pleasant, SC, 29464 Goose Creek, Ave, 29445 Charlottesville, VA 22906-6429 "é:q MQ
(20% interest) (20% interest) (20% interest) E2N
: Yz,
Sara Jo Tolbert Latten / Charles Tolbert /Uz Charla McMillian /) /O/‘t’ o~
7095 Hollywood Blvd. 115 Franklin Tpk, No. 259 1518 Encinal Avenue - /Z 7‘/[;?: s f
20 h o Apt. #597 Mahwah, NJ 07430 Alameda, CA 94501 AT
Hollywood, CA 90028 (10% interest) } 10% interest) __—Z*“Sj Corne o
20% interest 7

following described property: ALY, S h ane /;' /

ALL that lot of land with the buildings and improvements thereon in the village or settlement, formerly the
property of Charleston Land Company, all of Scanlonville, and formerly Remley’s Point, in Christ Church
Parish, designated on a Plat of Survey made by John A. Michel the fourteenth day of February, 1870, as Lot No.
326,

Measurlng and Containing One Hundred (1007) feet on the front and back lines and Two Hundred (200°) feet

in depth, be the said dimensions more or less, ;
ot Doddy

Butting and Bounding on the Nerth.by Lot No. 317, on the East by Lot Ng. 327 n the South by Fifth

Avenue, and on the West by L @ 8%,@ /a,_,_,\) P@M Hele

,BEING the same interest in the premises conveyed to conveyed to Fred W. Tolbert and Helen G. Tolbert by

Marvin E. Dennis; by Deed dated June 19, 1970; recorded June 19, 1970 in Book R94 at Page 128 in the RMC
Office for Charleston County.

TMS#: 514-11-00-065

TOGETHER with all and singular the Rights Members Hereditaments and Appurtenances to the said
- Premises/Property belonging or in anywise incident or appertaining.

73(6 TO HAVE AND TO HOLD, all_@_d‘sn_ngutar the sald Prem:sesfPropeny unto the said arorn Tolben Smnh \

FORM#400PC (1/89) -
2.3-907, 62-3-908

/Umm,@ﬁ Neitu Cpos 'L KT006
Rk 7o) bort 4 e 4o, Claim; Gt Tl



l-;ebruary 14, 1870, and revised December 1894 by H.S. Lamble, Civil Engineer, which
plat was recorded in the R.M.C. Office for Charleston County on November 3, 1899 in
Plat Book D, Page 180, as small black numbers lot 327.

BEING the same premises conveyed to Helen G. Tolbert by Deed of Hollis A. Ayers
dated May 24, 1979; recorded May 30, 1979 in Book H119 at Page 107 in the RMC
Office for Charleston County.

TMS# 514-11-00-064

TOGETHER with all and singular, the Rights, Members, Hereditaments and
Appurtenances to the said Premises/Property belonging, or in anywise incident or
appertaining.

TO HAVE AND TO HOLD, all and singular, the said Premises/Property unto the said
Carolyn Tolbert Smith, Blanton William Tolbert, Betty Jean Tolbert Jones, Sara Jo
Tolbert Latten, Charles Tolbert, and Charla McMillian, and their heirs and assigns forever.

IN WITNESS WHEREOF, the undersigned, as Personal Represengative of the estate of

the decedent, has executed this Deed, this AL day of > At 2011,

SIGNED SEALED AND DELIVERED  Estate of: HELEN ALICE GRANT
TOLBERT

IN THE PRESENCE OF — ;
_ By Sigmlturezétm/l‘L [/"V)"\ / 0) éf’)’\ &ﬂ’b %

CAROLYN TOLBERT SMITH
Personal Representative

Witness:

Witness: 7// /7% ﬁz/ﬁ/\
Hhasuollecpiry
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STATE OF SOUTH CAROLINA ) PROBATE
)
COUNTY OF CHARLESTON )

Personally appeared before me the undersigned witness and made oath that he/she saw
the within named Personal Representative(s) sign, seal, and as their act and deed, deliver
the within written Deed, and that she with the other witness witnessed the execution

thereof.

SWORN to before me this 26 day of Witness Signature:

,2011 %}M/@é—\
i 4

'Notary Pbfic for South Carolina

My Commission Expires; >~ >/~ 261§

BELOW, PLEASE SPECIFY THE EXACT NAME AND ADDRESS
OF THE PERSON(S) TO WHOM TAX BILL SHALL BE SENT:

Mrs. Carolyn Tolbert Smith

338 5" Street
Mt. Pleasant, SC 29464

FORM #400PC(1/89)
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STATE OF SOUTH CAROLINA

county oF_(* NarleSton

Aye Smith

Koty thiTolberT; ¢ c»ro#}*\ vs.Tolbert Somi # SaraJo

Jéwzwm%;

IN THE COURT OF COMMON PLEAS

CIVIL

2024-CpP-10

ACTION COVERSHEET

Ll -

Tolb gt LeHen
ﬂ@l(& o
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\—le,hm o)
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Submitted By: [v-€. SY\W\M’\

23 r¥h

Address:

Mount szmw, SC ’Aqag W

~ befiled in E-Filed Cases.

JURY TRIAL demanded in complaint.

DOCKETING INFORMATION (Check all that apply)

Defendant(s) )

)

SC Bar #: PFO 5 <

Telephone #: ‘33(@} agb "5qu

Fax #:

Other:

*If Action is Judgment/Settlement do not complete

[] This case is exempt from ADR. (Cemﬁcate Attached)
"NATURE OF ACTION (Check One Box Below) .

- Contracts Torts - Professional Malpractice Torts — Personal Injury
[0 Constmetions (100) [0 Dental Malpractice (200) [0 Conversion (310)
[0  Debt Collection (110) [0  Legal Malpractice (210) [0 Motor Vehicle Accident (320)
[0 Generzl(130) [0  Medical Malpractice (220) [0  Promises Liability (330)
[0  Breach of Contract (140) Previous Notice of Intent Case # [0  Products Liability (340)
[0  Fraud/Bad Faith (150) 20 -NE ? [0 Personal Injury (350)
[0  Failure to Deliver/ [0 Notice/ File Med Mal (230) [0 Wrongful Death (360)
Warranty (160) O omer (299) [0  Assanlt/Battery (370)
[0 Employment Discrim (170) [0  Slander/Libel (380)
[0  Employment (180) [0 Other (399)
[0  Other (199)
Inmate Petitions Administrative Law/Relief - Judgments/Settlements
[0 PCR(500) [0 Reinstate Drv. License (800) [0 Death Settlement (700)
[0 Mandamus (520) [0  Tudicial Review (810) [0 Foreign Judgment (710)
[J Habeas Corpus (530) [0 | Relief (820) [0 Magistrate’s Judgment (720)
[0 Other (599) 0  Permanent Injunction (830) [0 Minor Settlement (730)
[0  Forfiture-Petition (840) [0 Transcript Judgment (740)
[0  Forfeiture—Consent Order (850) [0 LisPendens (750)
[0  Other (299) [0 Transfer of Structured
Settlement Payment Rights
Application (760)
Special/Complex /Other [0 Confession of Judgment (770)
[J Environmental (600) [0 Pharmaceuticals (630) [0 Petition for Workers
[0 Automobile Arb, (610) [0 Unfair Trade Practices (640) Compensation Seftlement
Approval (780)
[0 Medical (620) [0 Out-of State Depositions (650) [0 Incapacitated Adult
' Settlement (790)
[0 Other (699) [0 Motion to Quash Subpoenainan ~ [J Other (799)
Out-of-County Action (660)
[0 Sexual Predator (510) [0 Pre-Suit Discovery (670)
[0 Permanent Restraining Order (680)
[0 Interpleader (690)
Submitting Party Signature: A“(_ v

SCCA /234 (04/2021)

i
|

(] NON-JURY TRIAL demanded in complaint.
[[] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Res c}lunon‘ég@es o
[[] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resoluﬁon Rules;

ooooooo

a2

| DDDDDDDDDD

E-mail: OWE. 17 30005m ) Th @%{hai }.c

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleaﬁngs or r.her
law. This form is required for the use of the Clerk of Court for the purpose of docketing.cases that are NOT E-Filed. It must
signed, and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Cumplamt Thisfor

= !

s as required by
ompl
a cm isfNO T requi
:1.‘ r.g n are——
3: —
o N i
-7 1
C:‘ u’j -
!

o
(Y=

Real Property
Claim & Delivery (400)
Condemnation (410)
Foreclosure (420)
Mechanic's Lien (430)
Partition (440)
Possession (450)

ding Code Violation (460)

Other (499) ﬂ

lam
te
V‘ e(sée
Arbltra.hun (900)

Posse ssw
Magistrate-Civil (910)

Magistrate-Criminal (920) C / arm
Municipal (930) -
Probate Court (940)

SCDOT (950)

‘Worker’s Comp (960)

Zoning Board (970)

Public Service Comm. (990)
Employment Security Comm (991)

Other (999)

Date: J )Ef_:éﬂgﬁ “ ; wl "/

Page 1 of 2
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Heirs at Law of Roger Smashum, John Smashum and Arthur Smashum, if living or such He s Lj,d“
heirs of them as may be living, Carolee H. Goodwine, Mae Olive Henderson, Audrey Polite +o no—

Sawyer, Diana Cornish, Heirs of John Frasier, if living or such heirs of them as may be '—~-i‘::”j
living, Bernadette Anderson, Eloise Gadson and all other persons unknown, having or ’bf b}jf o
o M
claiming any right, title or estate or interest in or lien upon the real property described in /30 /

the complaint herein, being designated collectively as John Doe and Sarah Roe, including ':u/ L
all minors, persons in the armed forces, insane persons and all other persons under any ;. bff:ft"
?

other disability who might have or claim to have any right, title or interest 1n or 11en upon3‘9 PLE WS & ¢
the real property described in the complaint herein, Defendants A h o Tunlve Prfieave)
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Of whom Henrietta Jones, Sarah Shepard and Lucy Smith, as heirs at law of J ohn z(;"j a;w;;
s mprr

Smashum, and Queen Smashum, as grantee of Adam Smashum, heir at law of John S¢uvboronyh's
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determination of whether another has held the property adversely to ~ @#
— the title holder/  As clarified at oral argument, Fender does not claim he ousted the
Heirs, but rather claims his predecessors in title ousted the Heirs. Thus, he reasons

' he is not a cotenant with the Heirs and thus need only prove adverse possession for ten

. r{\cd“l years prior to the date of the commencement of this action. We first examine whether |

i\ Fender's predecessors in title ousted the He”?l"h/ BM 6}/ Fhe FrosH e Apidel @M}

7 Car lry OMII/LL‘,@ T C?Lv_:—'&xu S‘hou’b'has’h | 7—/_71’./6. 2 Bt *{—Mé—' Ldg'.a

L] ?[2 “Ouster” is the actual turning out or keeping excluded a party entitled to possession of frm .
any real property. Grantv. Grant, 288 S.C. 86, 340 S.E.2d 791 (Ct.App.1986). Actual Fourths
ouster of a tenant in common by a cotenant in possession occurs when the possession 7 %7
is attended with such circumstances as to evirice a claim of exclusive right and title and
a denial of the right of the other tenants to participate in the profits. Woods v. Bivens, ol &
292 S.C. 76, 354 S.E.2d 909 (1987); Brevard v. Fortune, 221 S.C. 117, 69 S.E.2d 355 ¢ e
(1952). The acts relied upon to establish an ouster must be of an unequivocal nature, ~
and so distinctly hostile to the rights of the other cotenants that the intention to disseize L

Imcﬁ’f

is clear and unmistakable. Felder [v. Fleming], 278 S.C. [327] at 330, 295 S.E.2d [640] 1==4""
: { at 642 [(1982)]. Only in rare, extreme cases will the ouster by one cotenant of other  SueZ?
cotenants be implied from exclusive possession and dealings with the property, suchas  Msw
collection of rents and improvement of the property. Id., 278 S.C. at 331, 295 S.E.2d at _/,;;—,, Ay
642. ; #
Q | :
Freeman v. Freeman, 323 S.C. 95, 99-100, 473 S.E.2d 467, 470 (Ct.App.1996).
“Ouster is presumed from possession only if it is continued for a period of twenty years.
deerse possession by a cotenant againstanother may be acquired

_yonly after actual ousterof which the lafter has nofice, or should have i the eXercise of am
reasonable diligence and vigitance.'=, Watson v. Little/ 224 S.G. 359, 364, 79 S.E.2d -
® o

% 884, 387 (1953). *
/\ We conclude the conveyance from Arthur to Betty Sloan by quit-claim deed in 1966;
. the reconveyance by Sloan.to Arthur in 1969; the conveyance to himself and Charlie
Mae Brantley as joint tenants in 1983, and the conveyance by Brantley 2 to Fender and
W. Thomas Parker by a purported warranty deed in 1988, Together with thefact Queen
Smashum obtained Arthur's permission to plant a garden on the property are insufficient
m Wmﬁiﬁm@smd. “In the absence of authorization
P or ratification, any attempted conveyance of the common property by one cotengﬂ « s
ot binding upon his cotenants, and operates to pass fitle to nothing more than the
l.on-waﬂm%mgféﬁﬁ”mm..}ur.m Cotenancy and JointOwnership § 106 (1995).
¥ M We recognize that these conveyances are some evidence of ouster and should not be
L ignored 4 for possession under such deeds and the assertion of exclusive and
CMHWJ) unequivocal ownership in time could ripen into title by adverse possession.
Ap #o e Nevertheless, Arthur did not enter into possession under such a deed. Moreover, his
ol A~ - transfer to Betty Sloan in 1966 and her reconveyance to him in 1969 were by quit-claim
,lé_-(l"'&wlﬂ deeds which gives rise to the inference Arthur realized he may have had less than a
Y _‘AXM(;P?_ good legal title.2 In addition, we find that Fender did nof present evidence regarding

i the c_iﬁr_acte_r_qf Arthur's possession_or that Arthur took actions to exclude the Heirs

%&wy\r'/ﬁ ﬂ%’l"w e v M/ﬁd—-m/ﬁi\ﬁ .cl._s,-'hj }e) @lo\.cﬁ (&,fnlj(’doﬂfjﬁ‘l,gé‘\a, Mi'N ﬂ"/)/mm,wt)
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Derek C. Gilbert, of Beaufort, for Appellants. Q)

Alysoun Meree Eversole, of Beaufort, for Respondent.
Q <
i : . Q
CURETON, J: Henrietta Jones, Sarah Shepard and Lucy Smith, as heirs of John Smashum,
and Queen Smashum, as grantee of Adam Smashum, heir of John Smashum (collectively

“Heirs”), appeal the circuit court=s grant of summary judgment to Sherwood N. Fender in

e
5, "U/:

/o not Fos55 Ma'

this quiet title action. We reverse and remand.

—

« L am

FACTS

The parties each claim title to a parcel of unimproved land. Each can trace their titles ©

through a series of intestate and deed conveyances to two “Head of Family Land
e (Certificates” granted by the United States District Tax Commission to Roger Smashum
Y A/ around 1867. Roger Smashum’s interest eventually passed through intestacy to his son %

who

Maw , John Smashum and eventually to two of his grandsons, Arthur Smashum and Thomas

S thers AN
- Smashum. <
inters S“ﬂi

P s +6nd Fender claims title through a November 1988 deed derived from a succession of
re#urn- conveyances from Arthur Smashum. In 1966, Arthur Smashum conveyed his interest in the
cd *7’_ property to Betty M. Sloan by quit-claim deed. Sloan conveyed the property back to Arthur
L 1969 by quit-claim deed. In 1983, Arthur conveyed the property to himself and Charlie
MOTi%  Mae Brantley as joint tenants with the right of survivorship. Arthur died in 1984 and in

o, H M
1988 Charlie Mae conveyed the property to W. Thomas Parker and Fender by warranty
75/%('31'%: A’// dQEd. [1] '

pProperty

bid i Henrietta Jones, Sarah Shepard and Lucy Smith, claim a tenancy-in-common with Fender
Hilaats. as heirs of Thomas Smashum. Queen Smashum claims a one-eighth tenancy in common
1 Dlae interest with Fender through a 1999 quit-claim deed from Adam Smashum, an heir of

_ Thomas Smashum.
Lpon dad

aby’: Aesths 1 December 1999, Fender initiated the present acti(;n seeking to quiet title to the

4@* property. He asserted the absence of estate or administrative proceedings related to the
estates of Roger Smashum, John Smashum, and Arthur Smashum left a cloud over his
title. In his complaint, Fender alleges the interest of a business associate and his was \‘S%
adverse to all others. His complaint states:

Y at/s- That possession of the property which is the subject of this c"z{ se of action has been in
&'ad il Ny g ) O as-?c-n-

. actual, open, notorious and exclusive possession o [Fencfer and a business associate] under
Cle me ) exclusive possess

—_——

So¢ TFrdla T Cowunlenelpism @MTL@Q; T ie Wﬂwm&%ﬁbw
' %

%D F}dl"drﬁ' / F : > (QW 7;}& )”\_7‘J Fg)} Y
Ezsses(’ess;m ﬁdaﬂ? & o - ,%‘jm ant wndlenbled Sharne ,,7{,@
yjust i e Lend, T At H#e 9% o #

Yrs now 54,
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claim of title and that there has been such continued occupation and possession ofthe | }\
premlses for over ten (10) years.

-Qie:n Smashum answered-on behalf of herself and the heirs of Thomas Smashum in May

2000, and counterclaimed to qulet title to the property in the name of the Heirs. The Heirs
claimed Queen Smashum, Henrietta Jones, Sarah Shepard, and Lucy Smith each owned an,
undivided one-eighth interest in the property. O S g

Se——

In June 2001, Fender fade a motion for summary judgment. The circuit court conducted
a hearing on Fender’s motion the following month. In its order issued in August 2000, the
court granted summary judgment to Fender This appeal follows.

jk_ \Lt ur.,‘i (W‘ltéé

173 ,/(/Jéb’ffl./ﬂa/)raw( é rﬁgf

STANDARD OF REVIEW litile . P
paa L"”‘P 40 apprd mee o o plee Fo Hha e £qre-
KL LH- ) ) wWorthy |l £9
7hcee /45 Summary judgment is-appropriate when there is no genuine issue as to any material fact 41 0u 5 )
pb Vi) Y and the moving party is entitled to ]udgment as a matter of law. Fleming v. Rose, 350 S.C. /
&3if—li;’,n1£ 488, 493, 567 S.E.2d 857, 860 (2002). When determmmg whether any trial triable issue of fact i
' mM % s exists, the evidence and all inferences, which can reasonably be drawn from it, must be Q*
A
h/ ;J—a tools viewed in the light most favorable to the nonmoving party. Failev.S.C. Dep’t of Juvenile ¥
M Fo

5eo ¢ Justice, 350 S.C. 315, 324, 566 S.E.2d 536, 540 (2002). If triable i issues exist, those issues g
overle Joo R~ must be submitted to the jury. Youngv. S.C. Dep’t of COI‘I'ectIOHS 333 S.C. 714,718,511 <
J‘J(f Jelib- ; S.E.2d 413, 415 (Ct. App. 1999). Even where no dispute as to evidentiary facts exists, but N
C?fif—{/ only as to the conclusions or inferences to be drawn from them, summary judgment shor should
{ér ein not be granted. Hall v. Fedor, 349 S.C. 169, 173-74, 561 S.E.2d 654, 656 (Ct. App. 2002).
“e e oré- Moreover, summary judgment is a drastic remedy that should be cautiously invoked to
‘f)' o wal ensure no person is improperly deprived of a trial of disputed factual issues. Lanhamv.

f
gi’;it‘; Blue Cross & Blue Shield of S.C., 349 S.C. 356, 363, 563 S.E.2d 331, 334 (2002).

’&: ™0 LAW/ANALYSIS
pnio™

0"_”»0( ”’“’t)"'gt) The Heirs argue the circuit court erred in finding Fender acquired title to the subject

z‘l';mgi ey property through adverse possession. We agree.

ese

Wi {A_/"" /" A an initial matter, the Heirs assert the circuit court erred in failing to find that they are
Mﬂi,;j&m co-tenants in the subject property with Fender. The Heirs cite 86 C.J.S. Tenancy In

: 35 o sale Common § 8 (1997) for the proposition that upon the intestate death of John Smashum and

03 Hm pro- his wife, his two surviving children, Arthur Smashum and Thomas Smashum owned the

MW“’QJW “’Z\%ﬁw{ %_

Pc /4t  property as tenants in common. They further argue that any grantees of Arthur necessarily /
belomas #2 owned a proportional interest in the property as tenants in common with them as heirs of

™4y 3% Thomas Smashum While acknowledging that Arthur and Thomas were cotenants, Fender

Zfrc’d?fjw;’}} corparaf % A/f?) 4. LéM7 Smitf /L preves | pwntly, A1/ of (fo«¥erwmf@,
2 G dsmod £ha propirty Lot nd e 2155 1 andomod Hhiin §rend fuith

https://law.justia.com/cases/south-carolina/court-of-appeals/2003/3639.html Ploaar legrnFHhe g ﬁa_'(/fww\ P 9(_5“.;4}0 Iﬁﬂ



_ N\
asserts the cotenancy came to an end when Arthur conveyed the property to a stranger, | 3’)
reacquired title to the property, and thereafter conveyed the property by warranty deed to
himself and Charlie Mae Brantley. [2] He further refers to the deposition testimony of
Queen Smashum that prior to the death of Arthur Smashum in 1985, she obtained

permission from him for her and her husband Adam to plant a garden on the property.
As stated in the case of Andrews v. McDade, 201 S.C. 24, 28-29, 21 S.E.2d 202, 204 (1942):

As to real property, the general rule is that where the state has passed a perfect legal title,

(L the doctrine of abandonment is not applicable thereto, ‘and that the title vested in the
grantee cannot be affected or transferred by his act in departing from the land and leaving
it unoccupied, or otherwise ceasing to exercise dominion over it .

/At commorﬁhlle an incorporeal hereditament may be lost by abandonment, the
principle is firmly established that perfect legal title to a corporeal hereditament cannot be
@ abandoned, or lost by abandonment, oper ating alone, and dissociated from other acts or
circumstances; and so it is frequently said that so far as land is concerned, there can be any¢
abandonment only in a case where the title is imperfect, or less than absolute. te. The doctrine

of abandonment Thas, therefore no apphcatlon o a fee simple; but mchoate nghts and
egultable rights in land may be abandoned and so may mere possessory rlghts and rights
acquired by user .

0 ‘% Although technically a fee simple title holder may not by nonuse abandon his title, his s oAl
Jv R nionuse and failure to assert his title to the Wmﬂs@te an important M:-Jj 2wk

¢,y circumstance in a determination of whether‘another has held the pr je “adversely to the L A
3 | title holder. As clarified at oral argument, nger does not rﬂalm’l(e ousted the Heirs, but JZ fj{
L' rather claims his predecessors in title ousted the Heirs. Thus, he reasons he is not a ””
cotenant with the Heirs and thus need only prove adverse possession for ten years prior to

the date of the commencement of this action. We first examine whether Fender=s

J v v V A Ad Ly B
predecessors in title ousted the Heirs L ﬂ:iﬁi " T/h:\f il )1*“( ( %:Lé ;(\L/:;r by IM
h.u.t ! A NCL§ hant N [Uhe—
/ / Canmr prové Jhed- ™ ‘J‘&'fé—-» Py L v »mméx.\)fb e ins g+ {,\,c(, At
‘/L% Suhfect “Ouster” 1s the actual Alrmng out orgeepmg excludbed a partj/ ent led to posses 51on of any M‘

u5 ea ever cecn Vel la

pro "“‘1'} vﬂ;rzegj%perty G antv Grant 288 S.C. 86 OS E. 2d (Ct App 19@6_} _éctual/f' :

Ora drFSe .
i ; v o } us ep of‘ a {enant m comn‘fon by a coterjlant n posse551 &:cu w‘nen the possessmn is gwa f
Jor A'/ attended with such circumstances as to evince a claim of exclusive right and title and a /‘:ff’ '

the [Line denial of the right of the other tenants to participate in the profits. Woods v. Bivens, 292 °
il due 1% S.C. 76, 354 S.E.2d 909 (1987); Brevard v. Fortune, 221 S.C. 117, 69 S.E.2d 355 (1952°
poc’ acts relied upon to establish an ouster must be of an unequivocal nature, and so
hostile to the rights of the other cotenants that the 1ntent10n to dlsselze is ¢!
Sleace. Stongly Consisl Ry
Lecriden whot s Kappened v
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unmistakable. Felder, 278 S.C. at 330, 295 S.E.2d at 642. Only in rare, extreme cases will l
the ouster by one cotenant of other cotenants be implied from exclusive possession and

7

@;llingé with the property, s_uclzas collection of rents and impro;z:ement of the property.
Id., 278 S.C. at 331, 295 S.E.2d at 642. ,,/ ) r VI E N F FrelFe d b 4 M”ﬁﬁ"’f};é’

- "y ; d, d 5
L=, ;_(,-:i 4.0 -F— P w ey #+4H o-7L /L'v/-;:,w;n;.(, :’a/"f{z.dp\ fol ‘ﬂ‘j-;f el
& 4_":}{_'1_)( o
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Freeman v. Freeman, 323 S.C. 95, 99-100, 473 S.E.2d 467, 470 (Ct. App. 1996). “Ousteris 7
e

presumed from possession only if it is continued for a period of twenty years. Title by ten A y/

years” adverse possession by a cotenant against another may be acquired only after actual Cvut™

7

. . g . LAt
ouster of which the latter has notice, or should have in the exercise of a reasonable 4.z suuld

diligence and vigilance.” Watson v. Little, 224 S.C. 359, 364, 79 S.E.2d 384, 387 (1953). f~ s~
o sulted
We conclude the conveyance from Arthur to Betty Sloan by quit-claim deed in 1966; the /47
ey Leg o4
{ Ay
Brantley as joint tenants in 1983, and the conveyance by Brantley [3] to Fender and W. ;jy g
Thomas Parker by a purported warranty deed in 1988, together with the fact Queen ’i’ 174 @ =

/ o Whyn s
Smashum obtained Arthur’s permission to plant a garden on the property are insufﬁci’ent#, il 3
2 Y=

reconveyance by Sloan to Arthur in 1969; the conveyance to himself and Charlie Mae

by themselves to establish that the Heirs were ousted. “In the absence of authorization or ro«/
" L\..-\.{.L»S

ratification, any attempted conveyance of the common property by one cotenant isnot oy "

./ binding upon his cotenants, and operates to pass title to nothing more than the seller’s own 4?1 G

- ‘{{Jf)"’
no w ,f
these conveyances are some evidence of ouster and should not be ignored [4] for possession /.

) n i

interest.” 20 Am. Jur. 2d Cotenancy and Joint Ownership § 106 (1995). We recognize that

under such deeds and the assertion of exclusive and unequivocal ownership in time could /’
ripen into title by adverse possession. Nevertheless, Arthur did not enter into possession ¢ ¢ ;
under such a deed. Moreover, his transfer to Betty Sloan in 1966 and her reconveyance to ;

him in 1969 were by quit-claim deeds which gives rise to the inference Arthur realized he "/‘Lﬂt
may have had less than a good legal title. [5] In addition, we find that Fender did not J 2=

_ present evidence regarding the character of Arthur=s possession or that Arthur took 'f/; [ied

actioﬂﬁagéiﬁdé the Heirs from the property or asserted exclusive ownership over the ./
land. Likewise, there is no evidence of the character of Charlie Mae=s possession of the 77,

property.

- Hrasn wraek/reer

= ; A 5 A e %’JP L A © { ¢ -}g_
Fuwiienjoy peace v g

We conclude, therefore, that a question of fact exists whether Fender estaialished the Heirs %

were ousted of their interest in the property by Arthur or Charlie Mae. We further conclude
; that under the posture of the record in this case, Fender and the Heirs are co-tenants in the
| property. Therefore, Fender must show that his actions toward the property amounted to
an ouster of the Heirs before he can establish title by adverse possession.

There are well-established principles applicable to cotenancy, which control the
controversy . ... A cotenant has the right, in common with his cotenants, to the possession

https:.’.’law.justia.comlcases/south-carclinalcourt-of-appeals.'ZOOSlSGSQ.htm|
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of the property owned in common, so ordinarily the possession by one cotenant is the -
possession of all. The latter ceases when theéxclusive possession of a cotenant becomes
adverse to the r1ght of possessmn by the other cotenant or cotenants; but the hostile
character of the possession must be such as to amount to an ouster of the other cotenant or
_ cotenants and must be clearly and unmistakably established by the evidence. While the
* possessor need not give express notice of the hostility of his possession to the other or

others, the nature of it must be brought home, as it has been said, to the other owner or
owners. 7he pihon coFflnenta DringHurss farre o/, “#h 5['“% g PRI

1 N —
e / Se 4L #7 pPrepc riv ate - Ihe .”/M?'“ arf o
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4
Watson, 224 S.C. at 365, 79 S.E.2d at 387. One claiming title to land by adverse possessug hoo /1 <
L/
has the burden of proving adverse possession by clear and convincing evidence. Lusk v.

: . 'y f—&il{ mL
Callaham, 287 S.C. 459, 460, 339 S.E.2d 156, 157 (Ct. App. 1986). , * s agng 4 ¢
/[)-E’L o Fe in

Aeread V Haa ‘ft_é-e &(_}
The circuit court makes no reference to ouster in its order, but analyzes Fender’s claim of N\ ead =

title based solely on an adverse possession analysis. In fact, as we understand Fender’s 74— /77—
claim, he does not claim title to the property pursuant to ouster of the heirs, but rather /%% ™

,{f L

based solely on adverse possession. Inasmuch as ouster is a prerequisite to a cotenantL P
claiming title by adverse possession, we will analyze Fender’s evidence to determine n, N~
whether a question of fact exists as to whether Fender met this prerequlslte Behanoiis Sped S
the e, & et 77 %/LJ
The circuit court found the ten-year statutory period began with the November 14, 1988

deed to Fender and Parker, and ended in November 1998. In finding adverse possessmn,dr on
the court relied on: 1) the receipt by Fender of a warranty deed dated November 14, 1988; und
2) the paying of property taxes for the statutory period of ten years; 3) the assertion of title e
43 Qj& ’y
warranty deeds during the statutory period; and 4) the erection of no trespassing signs e-e#/

Q2

by the giving and receiving of fractional interests through successive conveyances by

the property during the statutory period. The trial court also presumed Adam and Qu

Smashum’s previous use of the property was merely permissive, based on Queen’s 3 M}'

~ Y- j"‘

statement that Arthur gave her “the privilege” to plant a garden on the property before his ? 2
p

1984 death. While Fender’s affidavit states he and his co-owner “exercised ownership /:L -4

rights ...by tending and maintaining the property,” the affidavit does not indicate how, nor ¢ Wt

does the circuit court place any significance to this statement. A Sl e roed over 4
|—Y\A-3/ {e L,,_{_ tho .,w h frang [/ VO

We find the actions cited by the circuit court do not as a matter of law establish ouster and
A il

29yn
Fender=s proof is not clear and unequivocal that he exercised “hostile, open, actual, .22 Yra

consequently do not show Fender obtained title to the property by adverse possession.

notorious and exclusive” possession of the tract throughout the ten-year period. The fact <»
L~
that Fender placed “No Trespassing” signs on the property, without more, cannot be show

- -

to be adverse to the rights of the other co-tenants. Especially in the light of the deposition |y, -

help'T, Kide-ﬂwrﬁwﬁﬁ QI3 T e o S « b #hegaulap)
%Lb& j WQZCM jp(_’ /. bfu,, /Z):,L]L‘-k. /Uifrl/f Jdrc (\ZmZ’Lc./L,{,e ‘/’AAA

hnpsﬁg@u@afm/w#ﬁpﬁ?c fpipajeoprt r't—o ppealsl 003/3639. htry 7 FaVaa z%/ af Aualip g L I /) et~



24, 4:02 PM Fender v. Heirs of Smashum :: 20U .. SUuu waiuinia s < -

o

testimony of Queen Smashum that she visited the property in recent years and did not see
the “No Trespassing” signs allegedly posted by Fender. See Felder v. Fleming, 278 S.C. 327,
330, 295 S.E.2d 640, 642 (1982) and Horne v. Cox, 237 S.C. 41, 44-45, 115 S.E.2d 513, 515
(1960) (Possession of one tenant in common is the possession of all and, for one tenant to
establish title against a cotenant by adverse possession, he must overcome the strong
presumption that he holds possession in recognition of the cotenancy.) In addition, the
fact that Fender paid the taxes does not constitute ouster. See Watson, 224 S.C. at 368,79
S.E.2d at 387 (payment of taxes by a cotenant ordinarily entitles him only to a
proportionate contribution from the other cotenants). The circuit court erred in finding

that Fender established title by adverse possession to the subject property.

For the forgoing reasons, the circuit court=s summary judgment order is reversed and the
case remanded to the circuit court for proceedings consistent with this decision.

REVERSED AND REMANDED. [6] X\éﬂ*
STILWELL and HOWARD, JJ, concur.

[1] In February 1990, Parker and Fender conveyed their interests to Fender, Parker-
Matthews Investors, Inc., and Mary Hudson Feltner. Feltner conveyed her interest to
Fender in 1993.

[2] Fender cites 20 Am. Jur. od Cotenancy and Joint Ownership, Section 31 for the
proposition that “a tenancy in common will come to an end upon forfeiture or
abandonment of the common property, upon its conveyance, voluntary or otherwise, to a
stranger, or upon the definite ouster by the cotenant of his fellows.”

[3] Arthur died in 1985.

[4] These conveyances arguably constitute color of title under our adverse possession
statutes. Woods v. Bivens, 292 S.C. 76, 78-79, 354 S.E.2d 909, 911 (1987).

[5] Accordingto Fender, he had actual notice of these deeds.

[6] Because we reverse on this issue, we do not address Smashum’s other issues on appeal.

Some case metadata and case summaries were written with the help of AI, which can produce
inaccuracies. You should read the full case before relying on it for legal research purposes.
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— That possession of the property which is the subject of this cause of
action has been in actual, open, notorious and exclusive possession |

of [Fender and a business associate] under claim of title and that
there has been such continued occupation and possession of the

.

‘ g S a0 "
\/ premises for over ten (10) years. - 7 Mo m‘fggﬁiﬂs;))
: P\o\\'ﬁ'H;&—s ¢luim g retent Correctived 2§ DFs Iy L"‘f"””o NON- 8y /s &y o f,
/\/ Y, f Q \Queen Smashum answered on behalf of herself alzj/t'he heirs of Thomas | ’

.
7 _y Smashum in May 2000, {'and counterclaimed to quiet title/to the property in the 1 ~ée
() (Bape '

,  name of {lle Heirs. The Heirs claimed Queen Smashum, Henrietta Jones, Sarah ™%¢
S t Shepard, arﬁ’ Df%f? Kiflith cach owned an undivided i:e-eig}[fh interest in thec/
#rPOLV= nroperty. neen Soshu e/ wrofe fhat +Hhere cvas Pee
e C((’j}j g OI; 5 @gﬁ’; A?ff 51 ;CES/FZQ ygldiaj_f-ér) +e ras SAE Couder hast ng o
29% Suecss; 'fflir‘fé'ZOOI, Fender made a motiof for summary judgment. The circuit
ci{gﬂ' court conducted a hearing on Fender’s motion the following month. In its order
poarinei 18sued in August 2000, the court granted summary judgment to Fender. This

¢  appeal follows. L g, 2L, Ag ad il st o d AL~
Din pp - ﬂ,s'M&%r///fag%iﬁM\ke//éux{é (gh ign o
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&W;—; | Sum "ry judgment is approprée when thé/fe %/no genu'ﬁ/e isgue ag té"”é,nlgf

At  matcrial fact and the moving party is entitled to judgment as a matter of law.
74tk  Eleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002). When
floré  determining whether any triable issue of fact exists, the evidence and all
Jdrop—  inferences, which can reasonably be drawn from it, must be viewed in the light
4 most favorable to the nonmoving party. Faile v. S.C. Dep’t of Juvenile Justice,
— 350 S.C. 315, 324, 566 S.E.2d 536, 540 (2002). If triable issues exist, those
issues must be submitted to the Jury. Youngv. S.C. Dep’t of Corrections, 333
POST S.C.714,718,511 S.E.2d 413,415 (Ct. App. 1999). Even where no dispute as
 to evidentiary facts exists, but only as to the conclusions or inferences to be

LE 5;/ drawn from them, summary judgment should not be granted. Hall v. Fedor, 349 y

d¢4 ° S.C. 169, 173-74, 561 S.E.2d 654, 656 (Ct. App. 2002). Moreover,_surnm{gryi—‘{—%’i4

#ha ju;_l_g_rp_ent s a drastic remedy that should be cautiously invoked to ensure no

cedge person is improperly deprived of a i_rial of disputed factual issues. Lanham v.
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other cotenants that the intention to disseize is clear and unmjstakable}’elder, 278 S.C. at 330,
295 S.E.2d at 642. Only in rare, extreme cases will the ouster by one cotenant of other cotenants
be implied from exclusive possession and dealings with the property, such as collection of rents
and improvement of the property. Id., 278 S.C. at 331, 295 S.E.2d at 642.

Freeman v. Freeman, 323 S.C. 95, 99-100, 473 S.E.2d 467, 470 (Ct.App. 1996). "Ouster is
presumed from possession only if it is continued for a period of twenty years. Title by ten years'
adverse possession by a cotenant against another may be acquired only after actual ouster of ‘
which the latter has notice, or should have in the exercise - of a reasonable diligence g_r}d<

——eeee

vigilance." Watson v. Little, 2245.C. 359,364, 79 S.E.2d 384_387 (1953).

[ C’TN{ )? N\\ C*G\-:YY\ I'wfu\/ fnq r&jfd'eo'q frene a#H on/y m/(/%i/a}fgn C‘QOL#

We conclude the conveyance from Arthur to Betty Sloan by quit-claim deed in 1966; the
reconveyance by Sloan to Arthur in 1969; the conveyance to himself and Charlie Mae Brantley
as joint tenants in 1983, and the conveyance by Brantley to Fender and W. Thomas Parker by a
purported warranty deed in 1988, together with the fact Queen Smashum obtained Arthur's C/%r‘ﬁ“‘/&’”'
permission to plant a garden on the property are insufficient by themselves to establish that the elvn how/4
Heirs were ousted. "In the absence of authorization or ratiﬁcﬁﬁon, any attempted conveyance of o4 e
the common property by one cotenant is not binding upon his cotenants, and operates to pass title " e b w2
to nothing more than the seller's own interest." 20 Am.Jur.2d Cotenancy and Joint Ownership § s Hhing
106 (1995). We recognize that these conveyances are some evidence of ouster and should not be )?_ xen
ignored for possession under such deeds and the assertion of exclusive and unequivocal pd an PO
ownership in time could ripen into title by adverse possession. Nevertheless, Arthur did not enter ;L)‘,.‘ i
into possession under such a deed. Moreover, his transfer to Betty Sloan in 1966 and her vy S Q“
reconveyance to him in 1969 were by quit-claim deeds which gives rise to the inference Arthur |}y, b ) f“
realized he may have had less than a good legal title. In addition, we find that Fender did not 0\ M"f ow i)
present evidence regarding the character of Arthur's possession or that Arthur took actions to 4v 30 dnale
exclude the Heirs from the property or asserted exclusive ownership over the land. Likewise, g
there is no evidence of the character of Charlie Mae's possession of the property.
22> Arthur died in 1985,

These conveyances arguably constitute color of title under our a erse possession statutes. Woods v,  “" % <f

Bivens, 292 S.C. 76, 78-79, 354 S.E.2d 909, 911 (1987). : ? A4 ﬁ‘:wﬂ.@a]
iy m S P
According to Fender, he had actual notice of these deeds. Pﬂ ya b ﬂw}( 2% 3 {i 3 :
St 20 kX

:.} We conclude, therefore, that a question 15ts whether F engg e&ﬁ‘f}lished the Heirs were
ousted of their interest in the property by Arthur or Charlie Mae. We further conclude that under
the posture of the record in this case, Fender and the Heirs are co-tenants in the property.
Therefore, Fender must show that his actions toward the property amounted to an ouster of the ,
Heirs before he can establish title by adverse possession. /e A /o cpar af fnpots Ln thi Case

No one hayg Condr, butn at all. CA andes
There are well-established principles applicable to cotenancy, which control the controversy . . £&zp ek 42
A cotenant has the right, in common with his cotenants, to the possession of the property owned ¢ i 4/ bete
in common, so ordinarily the possession by one cotenant is the possession of all. The latter Sor Levera 4L
ceases when the exclusive possession of a cotenant becomes adverse to the right of possession by {..1c.c. 4
the other cotenant or cotenants; but the hostile character of the possession must be such as to awvihg hien
S« qu— cre ele L #o
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Effective Janunary 1, 2016, Attemative Dispute Resolution (ADR)'is mzndator? in all counties, pursuant
to Supreme Court Order dated November 12, 2015.

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT. '

Pursmant to the ADR Rules, yon are required to take the following action(s): S
1. The parties ghall select 2 nentral znd file a “Proof of ADR”, form on or by the 210% day of the filing of this
action. . If the parties have not selected a newtral within 210 days, the Clerk of Court shall then appoint a
" primary and secondary mediator from the corrent roster on a rotating basis from among those mediators
agreeing to accept cases in the comnty in which the action has been filed.

2. The mitial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by 8.C. Cods §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notfice of Intent to File Suif” or as the court directs. )
4. Cases are exempt from ADR only npon the following grounds: &2‘ b L3 7
/)d he "rﬁ)
a. Special proceeding, or actions seeking extrasrdinary relisf such as mznc}mus, habeas corprs, ar W
prohibition; o VL
| s to CASE N 2024 Ep K,Va/‘ &} i
('b. Requests for temporary relief; /C)Ué/éz S YLW ﬁ_/
9 T {Mﬁhnntgfﬁj
[ 5 / Toropert
d. Post Conviction relief matters; ) % Sk b, /'1/0 wels 7o
Q/c’é/L Ao - MVET £ g /'/ruf A frem /
e. Contempt of Conrt proceedings;

O ppe v ends : W I/ e "oy Uwf

f Forfeiture proceadings bronght by povermmental entifies; Ka [vv M) f A f‘jb\.«r&

Mortgage foreclosures; and /61 R//L é"b’ M&m@u{}

h. Casesthat have been previousty subjectzd to an ADR canference, unless otherwise required by
‘Rnle 3 or by statute.

5. In cases not subject to ADR, the Chief Jodge for Admimistrative Purposes, mpon the motion of the court ar
of any party, may order a case to mediation.

6. Motion of a party' to be cxmfst from payment of nettral fees dne to indigency shounld be filed with the
Court within ten (10) dzys after the ADR conference has been conclodsd.

Please Note:  Yon must comply with the Supreme Court Rules regarding ADR.
; Failure, to do so may affect your case or may result in sanciions.

M/e /// (ﬁ»n, /(5& Z:,A/uu, oy /72]/4/ /’{l dflzt-..,v

in Cordacled n{,’ Aoy mfi:(f a Mt

/_S C ,L’!—L. 0(. A éé::) LJJ b
/?‘Zj “ Y Ably! Doddofmt;
02 aq A,



hanging 11 her dupreme Loult CNamoer — d ICINLIUET U1 LIS JOWISIL VAIUTD LHAL LLIDP IV LU Lavaveg
commitment to social justice. : )

e W o join a movement of Jewish global citizens that was founded
Happy are those ... whose hope is in the lese values into action. I am deeply proud to lead American Jewish
Lord their God, who made heaven and ‘organization dedicated to tikkun olam — the sacred Jewish

earth ... who keeps faith forever; n world.

w; e Jor the "f«%zi‘l‘é g time for many of us in the Jewish community, our responsibility
who gives food to the hungry. JWXE}: 38 years, AJWS has been working to defend human rights around
, ™ Pm.mlm 146:5-7) vou S fhs TMENSE global challenges — from natural disasters and the climate

e ik Dt '{persecution of oppressed minorities. @E—Eurrently support over 500
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change organizations AJWS supports depend on us so they can protect the communities that depend
on them (They’re facing grave obstacles, as despotic leaders mount increasingly brazen assaults on
essential human rights ... as the climate crisis creates food shortages across the globe/... and as women
fight for the basic riJght to make choices about their own bodies. At a time of immense global suffering,
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“Tzedek, tzedek tirdof — Justice, Justice you shall pursue.”

Deuteronomy 16:20
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in her Supreme Court chamber — a reminder of the Jewish values that inspired her lifelong commitment to
social justice. ' :

I’'m writing to invite you to join a movement of Jewish global citizens founded nearly four
decades ago to put these values into action. T am deeply proud to lead American Jewish World Service
(AJWS), an organization dedicated to tikkun olam — the sacred Jewish responsibility to repair our
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bility to stand up for others endures.
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Even during this devastating time for so many of us, our responsi
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